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Account- Books. 

See  Privy  Council  Rulings  (17) 

ACCEBTION. 

See  Re 'formation  (1) 

Act  IX  OF  1847. 

(1)  — —  was  intended  to  apply  only  to 

a  subject  gained  from  the  sea  or 
from  rivers  by  alluvion  or  derelic- 
tion, not  to  land  gained  from  an- 
other proprietor  by  the  changing 
of  a  river  8  course 

(2)  Section  9  does  not  forbid  a  suit  to 
recover  property  which  Govern- 
ment or  its  officers  is  keeping 
away  from  its  rightful  owners 

Section  6.    See  Alluvion  (1) 

Act  XIII  OF  1848, 

See  Survey  Award  (2) 

Act  XL  of  1858. 

(1)  States  what  an  application  for 
a  certificate  under ought  to 

set  forth         ...  ...  ...     346 

(2)  What  a  Judge  has  power  to  do 

under s.  12  is  to  direct  the 

Collector  to  take  charge  of  an 
estate  left  by  a  proprietor  who, 
having  declared  his  adoption  of 
a  boy,  dies  before  the  Lieute- 
nant-Governor's sanction  can  be 
obtained ;  and  it  then  becomes 
the  Collector's  duty  to  appoint  a 
manager  and  guardian  in  the  same 
manner  &c.  as  if  the  minor's 
property  and  person  were  subject 

to  the  Court  of  Wards...  ...     348 

Section      7.     See  Guardian  (1) 
Sections  &— 12.    See  Certificate  of  Ad- 
ministration (h) 
See  Joint  Property  (I) 
See  Trust  Property  (1) 

Act  VIII  OF  1859. 

(1)  The  main  object  of  s.  128  explain- 
ed   ...  ...  ...  ...      29 


Page. 
Act  VIII  OF  \%59.-~( Continued.) 

(2)  Plaintiff's  failure  to  produce  evi- 
dence on  the  day  fixed  for  hear- 
ing precludes  him  from  bringing  a 
fresu  suit  with  respect  to  the  same 
cause  of  action,  just  as  his  default 
would  under s.  114  ...       59 

(3)  The  words  "cause  of  action"  in 

8.  5  need  not  be  interpreted 

as  meaning  the  whole  cause  of 
action  ..•  ...  ...       63 

(4)  Where  an  application  for  the  ap- 
pointment of  manager  under  ^ 
s.  243  is  made  only  to  put  off  the 
payment  of  the  debt,  hbld  that 
the  Subordinate  Judge  is  not 
wrong  in  exercising  his  discretion 

and  refusing  to  appoint  a  manager    287 

(5)  Where  notice  under  —  s.  216  is 
issued  to  the  representative  of  the 
judgment-debtor  and  he  abstains 
from  showing  cause  why  the  decree 
should  not  be  executed,  held 
that  the  acts  of  the  Court  cannot 
be  regarded  as  nullities  such  as 
absolve  him  from  taking  notice  of 
them,  and  entitle  him  to  applv  to 
set  aside  the  execution-sale  which 
follows  ...  ..  ...    310 

(6)  Where  an  attaching  creditor,  dis- 
satisfied with  the  share  allotted  to 
him  on  a  distribution  of  sale  pro- 
ceeds under  —  s.  270,  brings  a 
suit  against  the  other  attaching 
creditors,  and  claims  to  have  made 
the  first  attachment,  he  is  bound 
to  include  as  defendants  all  who 
have  shared  in  the  distribution  ...     434 

Section      5.     See  Jurisdiction  (2) 
Section      6.     See  Jurisdiction  (1) 
Section      7.    See  Cause  of  Action  (2) 
Sections  8  &  9.    See  Joinder  of  Causes  (1) 
Section    15.    See  Privy  Council  Rulings  (7) 

(13) 
Section    36.     See  Act  VII  of  1870  (1) 
Section    97.    See  Jurisdiction  {\2) 
Section  119.    See  Ex  parte  Judgment  (1 ) 
Section  190.     See  Decree  (8) 
Section  200.    See  Declaratory  Decree  (2) 
Section  216.    See  Execution  (3) 
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Act  VIII  OP  \%5d.'-( Continued,) 

Section  230.     See  Execution  (16) 
Section ^46.     See  Execution  (10) 
Section  249.     See  Adjournment  ( I ) 
Section  256.     See  Purchaser  (2) 

See  Decree  (12) 
Section  259.     See  Sale  Certificate  (1) 
Section  260.     See  Privy  Council  Rulings  (15) 
Section  286.     See  Certificate  ( 1 ) 

See  Jurisdiction  (7) 
Sections   324   &    325.     See   Privy    Council 

Uulings  (20) 
Section  325.     See  Arbitration  (2) 
Section  348.     See  Default  (1) 
Section  350.     See  Unstamped  Documen's  {\) 
Section  354.     See  llemand  (5) 
Section  355.     See  Special  Appeal  (1) 
Section  356.     See  Remand  (1) 
Section  376.     See  Review  (1) 
Sections  376  &  378.     See  Review  (2) 

Act  X  or  1859. 

'  does  not  entitle  a  lessor  to  raise 
the  rent  payable  from  a  lessee  on 
account  of  a  right  leased  to  the 
latter  to  collect  lac  insects  from 
trees  growing  in  the  former^s  lands     453 

Section  4.     See  Presumption  (I) 
Sections  15  &  17.    See    Privy  Council 

Rulings  (14) 
Section  78.    See  Execution  (5) 


Act  XI  OF  1859. 

A  landlord  cannot,  by  planting  a 
earden  in  any  portion  of  his  estate, 
become,  quoad  such  plantation, 
his  own  ryot,  so  as  to  bring  the 
land  so  planted  under  the  protec- 
tion of 8.  37,  in  the  event  of 

his  estate  being  sold  for  arrears  of 
revenue  ••• 


387 


Sections   11   &   12. 


See   Declaratory 
Decree  (1) 


Act  XIV  of  1859. 

Section  1  cl.  16  applies  to  a  de- 
claratory suit ;  anu  where  a  suit  is 
to  have  an  adoption  declared  in- 
valid, the  onlpr  exception  to  limi- 
tation beginnmg  to  run  from  the 
date  of  the  adoption  which  is  the 
cause  of  the  action,  is  that  pro- 
vided in  s.  9   ...  ...  ...       42 

Section  1 .     See  Limitation  (2) 

Section  5.     See  Privy  Council  Rulings  (4) 

Act  XXVII  OF  1860. 

See  Certificate  of  Administra- 
tion {\)  {^2)  (4;  (5) 

Act  IX  of  1861. 

See  Jurisdiction  (11) 


Pag^e, 

Act  XXIII  of  1861. 

Section  3.  See  Jurisdiction  (8) 
Section  10.  See  Arbitration  (2) 
Section  11.     See  Usufructuary  Mortgage  (I) 

See  Execution  (13) 
Section  27.     See  Jurisdiction  (10) 

Act  VI  (B.C.)  of  1862. 

Section  10.     See  Rent  Suit  (11) 

Act  XX  of  1863. 

See  Endowment  (2) 
See  Jurisdiction  (4) 

Act  III  (B.C.)  of  1864. 

Section  67.     See  Municipal  Corporation  (1) 

Act  XXVI  of  1864. 

Sections  7  &  8.    See  Original  Jurisdiction  (2) 

Act  X  OF  1865. 

Section  187.     See  Certificate  of  Adminis- 
tration (3) 

Act  XI  OF  1865. 

Zcmindaree  business  is  not  business 
of  the  kind  contemplated  by  — ^ 
8.  8  ...  ...  ...     223 

Act  XX  of  1866 

Section      2.     See  Full  Bench  Rulings  (2) 
Section    66.     See  Bond  (\) 

Act  V  (B.C.)  of  1867. 

See  Act  VIII  (B.CJ  of  1869  (4) 

Act  VII  (B.C.)  OF  1868. 

(1)  Where  in  a  suit  for  possession  of 

mortgaged    property   sold   under 

on  the  ground  that  there  had 

been  a  fraudulent  withholding  of 
rent,  and  that  the  mortgagor  had 
purchased  benamee,  the  plamti9'iii . 
appeal  raises  the  further  question 
whether  the  sale  conveyed  any 
thing  more  than  the  right  title 
and  interest  of  the  mortgagor, 
HELD  that  the  Lower  Appellate 
Court  would  have  been  justified 
in  throwing  out  this  plea  ...       82 

(2)  A  sale  held  under  the  provisions 

of ,  but  improperly  and  irre- 
gularly, can  only  be  questioned 
by  a  suit  brought  within  proper 
time  and  against  proper  parties...       83 

(3)  A  Collector  suing  to  recover  rent 

on  account  of  a  tenure  in  an 
estate  belonging  to  a  ward  of 
Court,  which  tenure  the  defendant 
held  under  the  minor  s  father,  has 
no    power    to    take    proceedings 

under as  both  Act  IV  (B.  C.) 

of  1870  s.  75,  and  Reg.  VI  of 
1822,  apply  only  to  tenures  which 
the  Collector  has  himself  created 
during  his  management  ...     362 
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Act  VIII  (B,C.)  op  1869. 

(1)  Where  the  Lower  Appellate  Ooort 
dismisses  as  not  maintainable  a 
suit  decreed  bj  the  first  Court  in 
favor  of  plaintiff,  in  which  a 
sharer  sues  a  ryot  for  an  aliquot 
part  of  the  rent  making  her  co- 
sharers  defendants,  the  decree  has 
determined  questions  between 
parties  having  conflicting  claims 
to  an  interest  in  land  within  the 
words  of  s.  102  .  ...       \\ 

(2)  The  application  of  the  words  of 
—  s.  29  defined         ...  ...     152 

(3)  The  word  "  suit"  in  s.  102 

covers  all  proceedings  whether 
prior  or  subsequent  to  decree     •••     207 

(4)  The  "  months  **  mentioned  in  — 
s.  29  mean  calendar  months  ac- 
cording to  the  English  calendar. ..     275 

(5)  Where  a  suit  is  brouji^ht  under— ^- 

s.  27,  it  is  for  plaintiff  to  prove 
that  the  land  is  a  part  of  his  tenure, 
and  that  he  has  been  illegally 
ejected  ...  ...  ...    333 

(6)  A  suit  for  rent  under  Rs.  100  is 

not  taken  out  of  the  purview  of 

8.  102,  by  the  fact  of  the  rate 

of  rent  having  been  varied  by  the 
decision  of  the  Court,  unless  the 
Judge  determined  "the  right  to 
vary  the  rent"  ...  ...     435 

(7)  The  limitation  of  one  year  pre- 
scribed by  — -  8.  27  applies  only 
to  suits  described  in  1%  and  the 
suits  to  recover  the  occupancy  of 
any  land,  &c.,  referred  to  therein, 
are  suits  which  were  cognizable 
by   the    Revenue    Courts    under 

Act  X  of  1859  8.  23  cl.  6  ...     460 

Section    6.     See  Right  of  Occupancy  (2)  (4) 
Section  2 1 .     See  Atrears  of  Rent  ( 1 ) 
Sections  35  &  104.    See  Jurisdiction  (10) 
Section  102.    See  Rent  Suit  (6)  (8)  (9) 
See  Special  Appeal  (5) 
Section  302.     See  jurisdiction  (6) 
See  Rent  (l) 
See  Special  Appeal  (10) 

Act  XVni  op  1869. 

Schedule  II,  Art.  11.    See  Stamp  (1) 
Act  IV  (B.C.)  of  1870. 

Where  a  minor's  interests  are  con- 
cerned in  a  suit,  the  minor  must 
be  made  a  party  strictly  in  the 
manner  prescribed!  by  s.  69     348 

Section  75.    See  Act  VII  of  1868  (3) 

Act  VII  OP  1870. 

The  provision  of  finality  made  by  the 
Coiurt  Pees  Act,  1870  s.  12  cl.  1, 
attaches  to  the  value  of  the  suit 
and  not  to  the  value  of  the  stamp ; 
a  decision  as  to  whether  the  full 


Poge, 
Act  VII  OF  \  870,^  C  Continued  J 

stamp-duty  should  be  paid  being 
appealable  under  the  Code  of 
Civil  Procedure,  s.  36  ...  ...     296 

Act  X  OP.  1870.  • 

(1)  On  a  reference  under  ^—  ss.  15 
&  18,  HALD  that  a  refusal  of 
compensation  for  land  below  high- 
water  mark  is  not  authorized  by 
any  provision  of  the  Act,  and  the 
proper  compensation  for  such  land, 
as  well  as  for  land  above  high- 
water  mark,  should  be  determined      73 

(2)  A  Court    constituted    under 

comes  within  the  meaning  of  the 
High  Courts  Act,  s.  15,  t.*.,  is 
a  Court  subject  to  the  appellate 
jurisdiction  of  the  High  Court  ...     289 

Act  IX  OP  1871. 

(1)  The    words    "as  of  right"    in 

■  8.  27  do  not  mean  user 
without  trespass,  but  user  in  the 
assertion  of  a  right       ...  „.      52 

(2)  In Sched.  II,  Art.  129,  "  adop- 

tive father"  must  be  construed 
strictly,  and  not  so  as  to  include 
mother  ...  ...  ...     285 

(3)  A  minor  coming  of  age  cannot 
avail  himself  of  the  benefit  of  — *— 
s.  7  in  respect  of  a  right  of  suit 
which  occurred  before  his  death ...     285 

(4)  No  question  of  bona  fides  arises 
under  —  as  to  proceedings  taken 

in  execution  of  a  decree  „.     327 

Schedule  II,  Art.  167.  See  Execution  {y^){\\) 
Section  20.     See  Instalment  Bond  (1) 
Section  27.     See  Right  of  Way  (1) 

See  Limitation  (4)  (5) 

See  User  (1) 

AcTXXinoFl871. 

See  Imperial  Grant  of  Land  (1) 

Act  I  OP  1872. 

(1)  Under    s.    22,    no    evidence 

of  any  oral  agreement  is  admis- 
sible to  vary  the  terms  of  a  kobala 
which  is  on  the  face  of  it  an  un- 
conditional sale  ...  ...     167 

(2)  Letters  between  district  authori- 

ties are  public  documents  forming 
a  record  of  the  acts  of  public 
authorities,  and  ns  such  admissible 
as  evidence  under s.  74  ...     272 

(3)  The  right  mentioned  in  — ^  s.  13 

is  not  a  public  right  only  ,„     31 1 

(4)  A  deposition  by  a  person  wherein 
he  denied  on  oath  that  he  had  pre- 
sented a  certain  petition  in  Court, 
which  purported  to  be  from  him, 
is  held  to  be  inadmissible  as  evi- 
dence under  s.  33,  be- 
cause tlie  person  might  have  been 
brought  into  Court,  but  was  not . . .    343 
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Act  I  OP  X^Ti.-'C Continued.) 

Section  IS.    See  Evidence  (6) 
See  Judgment  on  Compromise  (I) 

Act  IX  OF  1872. 

Section  57.     See  Post-nuptial  Contract  (2) 
See  Onginal  Jurisdiction  (4) 

Act  VI  OP  1874. 

The  Court  has  no  jurisdiction  to  en- 
large the  time  specified  in  s.  11  ...     220 
See  Privy  Council  Appeal  (1) 

Adjourkmewt. 

Where  a  judgment-debtor  applies  for  an 

. of  an  execution-sale  to  the 

following  month,  consenting  not 
to  object  to  any  irregulnri ties  affect- 
ing the  sale,  and  an  istehar  is  pro- 
claimed only  in  a  public  place, 
HELD  that,  as  at  the  time  of  his 
application  he  did  not  contemplate 
any  fresh  proclamation  to  be  issued 
on  the  spot  where  the  properties 
were  situated,  he  cannot  now 
object  to  its  not  having  been  issued  256 
See  Joint  Property  (1) 

Admissioh. 

Where  parties  allow  a  suit  to  be 
conducted  in  the  Lower  Courts 
as  if  a  certain  fact  was  admitted, 
they  cannot  afterwards  in  special 
appeal  question  it  and  recede  from 
the  tacit  admission        ...  •••     174 

See  Privy  Council  Rulings  (10) 

See  Rent  Suit  (3) 

See  Survey  Award  (1) 

Adoption. 

An  only  son  cannot  be  adopted 
except  by  his  father's  brother,  in 
whicn  case  he  becomes  dwyamus- 
hayana.  But  the  mere  fact  of 
tlie  existence  of  a  brother's  son 
does  not  deprive  the  uncle  of  the 
right  to  adopt  any  one  save  that 
son;  the  selection  being  finally 
a  matter  of  conscience  and  dis- 
cretion, not  of  absolute  prescrip- 
tion ... 

See  Act  XIV of  IS59  (I) 

See  Limitation  (6) 

Adverse  Possession. 

See  Limitation  (7)  (8) 
See  Under-tenure  (1) 
Agent. 

An  ■   retaining     his      principaPs 

money,  which  he  has  not  been 
required  to  pay,  should  not 
ordinarily  be  required  to  pay  in- 
terest; but  if  his  conduct  has 
been  fraudulent,  be  should  be 
charged  with  interest  ... 


Page 


Aqeeement. 


340 


325 


See  Privy  Council  Rulings  (16) 
See  Stamp  (1) 

Alluvion. 

(1)  Where  a  piece  of  land  gained  fi-om 

another  proprietor  is  supposed  by 
the  survey  authorities  to  be  an 
addition  to  a  zemindaree  and  is 
settled  with  the  zemindar,  and  an 
additional  iumma  assessed,  so  far 
as  that  additional  jumma  is  con- 
cerned, the  orders  of  the  revenue 
authorities  are  made  final  by  s.  6 
Act  IX  of  1847 ;  but  they  do  not 
take  away  the  right  of  the  pro- 
prietor to  seek  by  a  suit  in  the 
Civil  Court  to  recover  his  pro- 
perty ...  ...  ... 

(2)  In  a  siiit  for  possession  of  chur 
lands  as  re-formations  on  the  ori- 
ginal site  of  plaintifi*s  or  bis 
vendor's  lands,  or  accretions  there- 
to, where  limitation  is  pleaded  by 
defendant  in  adverse  possession, 
the  onus  lies  on  plaintiff  to  prove 
that,  before  disappearance  or  dilu- 
vion,  the  land  in  dispute  was  in 
the  possession  of  his  vendor 

Amendment  of  Decbbb. 

Where  the  first  Court's  decree  in 
favor  of  the  plaintiff'  is  upheld  in 
appeal,  but  m  the  course  of  the 
execution  proceedings,  the  Lower 
Appellate  Court  holds  that  its 
judgment  does  not  mean  to  uphold 
that  decree  in   its  entirety,   this 

order  was  in  the  nature  of  an , 

and  the  ninety  days  allowed  for  an 
application  for  review  should 
count  from  the  date  of  such  order 

Amendment  of  Plaint. 

In  a  suit  for  possession  where  plain- 
tiff describes  himselfas  the  son  of 
B,  and  defendant,  who  denies  that 
the  land  ever  belonged  to  B, 
claims  to  bold  under  a  lease  and 
mortgage-deed  from  one  S,  and 
plaintiff,  on  the  day  on  which  the 
suit  was  finally  disposed  of,  peti- 
tions that  he  is  the  son  of  S,  and 
amends  his  plaint  accordingly, 
held  that  defendant  should  have 
an  opportunity  to  make  his  defence 
on  the  new  allegation,  new  issues 
being  recorded  if  necessary,  and 
further  evidence  tiikeu  ••• 

Analogous  Suits. 

Where  parties  to  other  suits  agree 
to  abide  by  the  result  of  the 
decision  in  one,  suits  should  be 
analogous,  so  that  one  decision 
might  decide  all  the  questions  at 
issue 


38 


443 


433 


172 


383 
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Page, 
Ancestral  Pbopebtt. 

(1)  A  bona  fide  purcbaser  for  valuable 

coDsideration     of  ■    sold    in 

execution  of  a  decree,  is  not 
bound  to  go  further  back  than  to 
see  tbat  there  was  a  decree,  and 
that  the  property  was  liable  to 
satisfy  the  decree.  Where  this 
is  done,  the  heirs  of  the  deceased 
judgment-debtor  are  not  entitled 
to  come  in  and  set  aside  the 
proceedings  and  recover  the 
property         ...  ...  ...     260 

(2)  In  a  suit  to  recover  property  in 
the  enjoyment  and  possession  of 
defendant,  a  female  plaintiff  can 
only  succeed  on  the  strength  of 
her  own  right,  not  merely  because 
it  is  the  property  of  her  husband 
who  does  not  object  to  her  recov- 
ering it  •..  ...  ...     264 

See  Hindoo  Law  (5)  ifi) 

Appeal. 

A  pro-form&  defendant  against  whom 
no  judgment  has  been  given,  has 
no  ricTit  to  ■         even  if  another 
party  is  found  to  be  the  owner  of 
the  land  which  he  claims,  for  such 
finding  carries  with  it  no  legal 
consequences  as  against  him       ...       86 
See  Act  VII  of  1870  (1) 
See  Ex -parte  Judgment' (!) 
See  Indian  Registration  Act  (1) 

Appellate  Coubt. 

(1)  An finally  determining  a  suit 

is  bound  to  decide  by  which  of 
the  parties  before  it  the  costs  shall 
be  borne :  it  is  not  at  liberty  to 
declare  that  the  costs  shall  be 
borne  by  the  unsuccessful  party 
in  a  suit  to  be  hereafter  brought .       89 

(2)  A  point  in  which  no  question  has 

been  raised  in  the  first  Court,  and 
which  is  not  in  the  line  of  defence 
taken  there,  should  not  be  put  in 
issue  by  the ...  ...     169 

(3)  Certain  land,  belonging  to  one  K, 

having  been  sold  in  execution  of 
a  decree  against  J,  his  widow  and 
heiress,  the  auction-purchaser,  in 
attempting  to  take  possession,  was 
resisted  by  S,  the  brother  of  the 
deceased.  He  accordingly  sued 
8  for  possession.  The  defendant 
pleaded  that  he  had  purchased 
the  land  under  a  kobala  from  K, 
and  that  neither  J,  nor  his  widow, 
had  been  in  possession  within 
twelve  years.  Both  pleas  were 
overruled  by  the  first  Court,  who 
decreed  the  suit.  The  Judge  in 
appeal  sent  for  the  execution 
record  andi  fiodiog  that  the  decree 


Page. 
Appellate  Covbt,^ ( Continued. J 

was  for  rent  and  against  the 
widow,  decided  that  the  sale  passed 
her  interest  only,  and  not  her 
deceased  husband^s  property  ;  and 
he  dismissed  the  suit : 

Held  that  the  Lower  Appellate 
Court  is  not  right  in  making  a  new 
case  for  the  defendant. 

Held  that  if  the  decree,  in  exe- 
cution of  which  the  land  was  sold, 
was  for  arrears  of  rent  due  on  this 
particular  jote,  it  is  not  a  personal 
decree  against  the  widow,  but 
will  affect  the  tenure  itself  ...  404 
See  Jurisdiction  (5) 
See  Objection  (1) 

Application. 

An    which    is    pending    mnst 

be  looked  upon  as  a  continuous 
proceeding  until  it  is  disposed 
of 827 

Abbitbation. 

(1)  "Where  an^— fails,  and  the  record 
comes  back  into  the  Deputy  Com- 
missioner's Court,  that  officer  has 
no  power  to  dismiss  the  suit  with 
costs,  without  giving  notice  to  the 

Earties,  or  fizmg  a  date  for  the 
earing  ...  ...  ...      21 

(2)  A  Court  has  no  discretion  to  deal 
judicially  with  the  merits  of  a  case 
determined  by  arbitrators,  but  is 
bound  to  pass  judgment  according 
to  their  award.  Accordingly,  it 
cannot  decree  interest  which  the 
arbitrators  have  not  awarded      ...     105 

See  Privy  Council  Hulings  (20) 

Abbbars  or  Rbrt. 

In  suits  for  — ,  a  Court  of  justice  is 
not  bound  in  every  instance  to 
award  interest  at  12  per  cent.,  but 
has  discretion  either  to  disallow 
interest  altogether,  or  to  reduce 
the  rate         ...  ...  ..,     463 

See  Act  VII  of  1868(8) 

See  Act  VIII  (B.  C.J  o/1869  (2) 

See  Sale  (1) 

Attachmbht. 

See  Maintenance  (2) 

AuCTIOZf-FoBCHASEB. 

The  purchaser  of  a  tenant's  rights 
and  interests  at  a  sale  in  execu- 
tion of  a  decree  of  a  Civil  Court, 
must,  if  he  wishes  to  retain  the 
tenure,  satisfy  any  decree  for  rent 
for  which  it  if  liable    •..  ...    290 
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B. 


Ben  AMES. 

Parties  are  not  precluded  from  ehow- 
inp:  the  real  nature  of  a  transaction, 
although  it  may  have  been  entered 
into  for  the  purpose  of  setting 
up  against  creditors  an  apparent 
ownership  different  from  the  real 
ownership       ...  ...  •••       42 

See  Bond  (\) 

See  Execution  (6) 

See  Privy  Council  Rulings  (15) 

Bbkoal  Council. 

Queer e, — Has  the  —  power  to  give  to 
the  High  Court  any  appellate 
jurisdiction  not  conferred  by  the 
Charter?        ...  ...  ...     171 

Bhaoleb  Bent. 

See  Waiter. 


Bona  Fides. 


See  Onus  Prohandi  (2) 


Bond. 


P  lends  money  to  S  under  a  specially 
registered  — ^  pledging  immove- 
able property,  and  afterwards 
obtains  a  decree  for  principal  and 
interest:  more  than  four  years  later, 
he  brings  a  further  suit  to  recover 
the  interest  due  under  the  same 
— — -,  meanwhile  plaintiffs  lend 
money  to  S  under  a  —  by  which 
the  same  property  is  pledged,  and 
recover  a  decree  in  execution  of 
which  the  property  is  sold.  F 
proceeds  to  attach  the  property  in 
execution  of  his  second  decree 
when  plaintiffs  object  but  ineffec- 
tually, and  ailer  that,  to  protect  the 
property  they  have  purchased,  they 
pay  a  sum  of  money  into  Court, 
which  is  subsequently  taking  out  by 
■  P :  HELD  that  after  execution  of  P*s 
first  decree,  he  was  not  entitled  to 
a  second  decree  for  interest,  so  as 
to  reserve  a  lien  upon  the  pro- 
perty pledged,  and  had  no  right  to 
take  out  the  money  deposited  by 
plaintiffs.  Held  too  that,  under 
the  circumstances,  the  payment  of 
the  money  into  Court  was  not  a 
voluntary  payment,  and  the  plain- 
tiffs are  entitled  to  recover 

See  Contract  (1) 

See  Privy  Council  Rulings  (3) 

Bond  Suit. 

In  a  suit  upon  a  bond  where  defendant 
pleads  that  the  bond,  though 
executed  in  the  name  of  the 
plaintiff,  was  really  executed  in 


Pa^e. 


Bond  Suit. — (Continued,) 

favor  of  a    third   party,  if  it  is 
found  that  plaintiff  is  not  the  real 
holder,  the  suit  must  be  dismissed 
See  Jurisdiction  (3) 


446 


Cancellation  of  Tenure. 

(1)  Held  that  the  decision  of  the  Privpr 

Council  in  the  case  of  Khaja 
Asanoollah  v.  Obhoy  Chum  Roy 
does  not  apply  to  a  case  in  which 
the  proceeding  of  Government 
shows  that  it  had  exercised  the 
power  of  cancellation : 

(2)  Held  that  the  indulgence  spoken 

of  in  the  decision  of  the  rrivy 
Council  in  the  case  of  Khaja  Asan- 
oollah  V.  Obhoy  Chum  Roy, 
refers  mainly  to  tenures  purchased 
between  1817  and  1822,  but  not 
to  tenures  created  after  Regu-  • 
lation  XI  of  1822  had  informed 
persons  that  their  rights  were 
liable  to  be  cancelled  by  a  pur- 
chaser at  an  auction-sale  for 
arrears  of  revenue 

Cause  of  Action. 

(1)  Where,  on  the  occasion  of  a  but- 
wara  of  a  zemindari  the  proprie- 
tors of  an  outside  talook  interfered, 
and  caused  the  Collector  to  ex- 
clude certain  land  of  an  osut 
talook  from  the  maps  and  records 
then  made  without  opposition  from 
the  shikmi  talookdars,  their  con- 
duct amounts  to  making  evidence 
which  might  eventually  be  used 
adversely  to  the  rights  of  the  osut 
talookdars  who,  therefore,  have  a 

against    them  justifying    a 

suit  for  a  declaratory  decree 


344 


245 


245 


22 


(2)  In  a  suit  to  recover  certain  sums 
of  money  misappropriated  by  de- 
fendant as  plaintifi's  general  agent, 
where  a  similar  suit  had  been 
brought  against  the  same  party 
upon  a  like  allegation  as  to  other 
sums  of  money,  held  that  all  the 
acts  of  misappropriation  having 
occurred  before  plaintiff  called 
upon  defendant  to  render  an  ac- 
count, constitute  a  claim  arising 
out  of  one  and  the  same  — —    ...     418 

See  Act  VIII  of  IS59  (3) 

See  Dispossession  (1) 

See  Hindoo  Widow  (1) 

See  Jurisdiction  (2) 

See  Rent  SuU  (7) 

See  Survey  Award  (1) 
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Pagt, 


Where  a  deoree-bolder  haying  a  — ^ 
for  possession  and  mesne  profits, 
obtains  possession,  but  delsTS   in 
respect  of  the  mesne  profits,  and 
the  eiise  is  struck  oti^  and  subse- 
qnentlj  on  the  result  of  an  appeal 
to  the  Priyy  Council  being  hi  his 
fiivor,  applies  within  three  years 
of  the  Privy  Councirs  decree  to 
complete    the    execution,    het^ 
that  he  is  entitled   to  luive  the 
mesne  pro6ts  ascertained  without 
a  fresh  certificate         ...  ...     225 

Sm  Prioy  Council  Rulmgs  (15) 

C^RTIFICATB  OJ  AdMINISTEATIOW. 

(1)  Where  die  applicant  for  a  — 

under  Act  XXVII  of  18^0  is  the 
husband  as  well  as  the  cousin  of 

the  deceased,  the ouglrt  to 

be  granted  to  him  alone,  and  not 
jointly  with  another  cousin  who 
opposes  the  application  ...      25  i 

(2)  A  certificate,  under  ActXXVII  of 
1860,  cannot  be  refused  marely 
because  the  deceased  was  a  mem- 
ber of  a  joint  Hindoo  family. 
Ordinarily,  the  managing  member 
would  be  the  person  best  entitled 
to  the  certificate,  but  this  would 
not  be  the  case  when  the  members 

had  fallen  out  ...  ...     234 

($)  Semble. — The  grant  of  a under 

i\ct  XXVII  of  1860  on  the  title 
afforded  by  tiie  will,  gives  the 
grantee  the  estate  in  respect  of 
which  the  debts  accrued,  but  does 
not  establish  a  right  as  executor  or 
legatee  within  the  meaning  of  the 
words  of  s.  187  of  the  Ducces- 
sion  Act         •••  ...  ...     252 

(4)  The  receipt  of  money  under  a  — — 
does  not  give  a  title  to  the  money ; 
the  holder  only  becoming  trustee 
for  the  person  to  whom  the  money 
belongs  ...  ...  ...     270 

{6)  In  the  absenee  of  any  ground  to 
remove  her  summarily,  the  Court 
is  bound  to  grant  the  application 
of  the  minor's  mother  (being  a 
Hindoo)  as  the  nearest  relative, 
and  to  allow  her  the  management 
until  some  cause  to  remove  her  is 
duly  made  out  ...  *  ...     330 

(6)  Where  an  applicant  for  a  certifi- 
cate under  Act  XXVII  of  1860 
is  eeventh  in  descent  firom  a  com- 
mon ancestor  through  the  female 
line  and  therefore  not  a  bundhoo, 
BV^D  that  he  is  no  relative  of  such 
ancestor  and  no  heir  to  the 
deceased,  and  is  not  -entitled  to  a 
ctrtifieate      .•.  ...  ..     384 


Pog€. 
CttABTBB  Act. 

(1)  Where  a  suit  by  a  sharer  in  a 
talook  against  a  ryot  fbr  an  ali- 
quot part  of  the  rent  in  which 
maintifii'makes  her  co^sharers  de* 
fendants,  is  dismissed  by  the  Lower 
Appellate  Court  as  not  maintain- 
able and  comes  up  to  the  High 
Court  in  special  appeal,  and  the 
respondent  is  not  in  a  disadvan- 
tageous position  in  regard  to  an- 
swering the  complaint,  the  Court 
feels  bound  to  exercise  the  power 

Tested  in  it    by    the s.   15 

and  orders  the  Lower  Court  to  try 

the  case  on  its  merits  ...  ...       U 

(2)  Where  the  Lower  Anpellate  Court 
having  jurisdiction  has  only  erred 
in  the  exercise  of  it,  and  no 
appeal  is  allowed  by  law,  the  High 
Court  is  not  at  liberty  to  exercise 
its  superintending  power  under 
the s.  15  268 

Civil  Cocit  Ambbn. 

(1)  A  Court  has  no  power  to  delegate 
to  an  Ameen  the  trial  of  one  of 
the  most  important  issues  of  fact 

in  a  case        ...  ...  ...     287 

(2)  In  a  suit  in  which  the  Court  con- 
siders it  necessarv  to  order  an  in- 
quiry by  a  Civil  Ameen  into  the 
existence  and  value  of  moveable 
properties,  such  inquiry  must  be 
made  before  the  find  decree  is 
drawn  up       ...  ...  ...     422 

See  Mingr  (1) 

Co-defendant. 

Where  a  number  of  defendants  are 
interested  in  resisting  a  suit,  judg- 
ment cannot  be  given  against  all, 
unless  there  is  evidence  binding 
ftU   •••  •••  •••  ...      80 


COLLBCTOB. 


See  Act  XL  of  1858  (2) 


COMMTSSION. 

Where  a  —  to  examine  a  witness 
on  behalf  of  defendant  is  returned 
unexecuted,  and  the  defendant's 
petition  to  have  it  sent  a  second 
time  is  refiised  both  by  the  first 
and  Lower  Appellate  Courts,  the 
High  Court  in  special  appeal  re- 
mands the  case  for  the  issue  of 
the  — -  holding  that  the  Lower 
Appellate  Court^  refusal  is  based 
on   insufficient  grounds  •«.    457 

Compensation. 

(I)  In  a  suit  for for  land  appertain- 
ing to  a  ghatwali  talook  taken  for 
railway  purposes,    held    that  as 
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Co&iPBNSATiON. — (Continued,  J 

the  zemindars  had  sustained  no 
loss  but  would  continue  to  receive 
from  Government  under  Regu- 
lation XXIX  of  1814,  8.  4,  the 
same  profits  as  they  bad  been 
hitherto  enjoying,  they  were  not 
entitled  to  any —^  .... 
(2  In  a  suit  for for  land  apper- 
taining to  a  ghatwali  talook  taken 
for  railway  purposes,  claimed  by 
the  representatives  of  B  who 
had  held  a  sub- tenure  in  the 
ghatwali  mehal,  hbld  that  as  B 
had  not  during  his  lifetime  any 
valid  title  to  any  portion  of  the 
lands  taken  but  was  in  possession 
by  the  mere  sufferance  of  the 
ghatwal,  his  representatives  are 
not  entitled  to  —  ... 
(3)  In  a  suit  for for  land  apper- 
taining to  a  ghatwali  talook  taken 
for  railway  purposes,  held  that 
the  plaintitf  not  being  absolute 
owner,  is  entitled  only  to  the  in- 
terest of  the  1  money,  which  he 
IS  bound  to  keep  intact  as  a  part 
of  the  ghatwali  property 
See  Act  X  of  IS70  (I) 

COMPKOMISE. 


876 


Page^ 


376 


376 


See  Execution  (13) 

Conjugal  Rights. 

[})  Where  it  is  'the  universal  custom 
for  a  child -wife  to  remain  away 
from  her  husband  till  a  certain 
event  has  occuiTcd,  a  Court  is 
justified  till  then  in  refusing  to 
order  such  a  wife  to  go  to  her  hus- 
band although  the  marriage  is 
vaUd  ...  ..  ....       22 

(2)  The  marriage  of  an  infant  being 

under  the  Hindoo  law  a  legal  and 
complete  marriage,  the  husband  has 
the  same  right  as  in  other  cases  to 
demand  that  his  wife  shall  reside 
in  the  same  house  as  himself,  ex- 
cept under  special  circumstances 
such  as  absolve  the  wife  from  the 
duty  178 

(3)  A  decree  declaring  a  husband  en- 
titled to  his and  ordering  his 

wife  to  return  to  his  protection, 
is  an  order  to  the  wife  to  live  with 

her  husband,  &c.  ...  ...     179 

COMSEQUBNTIAL  RbLIBF. 

See  Privy  Council  Rulings  (7) 

Consideration. 

See  Promise  (1) 


COHSTBUCTIOH. 


See  DeedofOifi{\) 
See  Forfeiture  (I) 


Contract. 

Where  defendant's  property  being 
about  to  be  sold  in  execution  for 
a  sum  much  more  than  Rs.  3,000, 
he  is  made  to  appear  to  borrow 
from  the  plaintiff  at  75  per  cent, 
interest  Rs.  3,000  which  is  imme- 
diately applied  to  the  payment  of 
the  debt,  the  defendant  deriving 
no  other  benefit  and  the  plaintiff 
not  binding  himself  to  stay  execu- 
tion,  HELD  that  the involves 

the  conclusion  that  the  defendant 
was  imposed  upon  and  was  not  a 
free  agent,  and  that  the  transac- 
tion could  not  be  supported  by  a 
Court  of  equity 

See  Interest  (I) 

See  Oriffinal  Jurisdiction  (3) 

See  Right  of  Way  (1) 

Contribution. 

(1)  The  liability  of  each  of  the  defen- 

dants in  a suit   is  not  a  joint 

but  a  several  liability  ,.. 

(2)  Where  it  is  possible  for  the  Court 

to  fix  the  amount  of  liability  of 
each  of  a  number  of  co-debtors  in 
a  suit  for  contribution,  the  Court 
should  do  so  ... 

See  Heir  (1) 

See  Judgment'debtor  (I) 

CONVETANCB. 

(1)  The  general  rule  in  India  is  that 

upon  a  contract  of  purchase  and 
sale,  the  ownership  is  acauired  by 
the  purchaser  though  the  trans- 
action has  not  been  followed  by 
delivery  of  possession  ... 

(2)  As  a  general  rule  of  law,  when  the 

vendee  has  got  a ,  i.e.,,  a  docu- 
ment which  in  terms  professes  to 
make  over  the  property,  and  the 
document  is  registered,  he  be- 
comes at  once  the  owner  without 
further  ceremony 

Co- SHARES. 

A  suit  by  a  for  possession    of 

a  share  of  landed  property  is  lia- 

able  to  dismissal  if  all  the a 

are  not  made  parties ;  but  his 
claim  for  damages  in  the  shape  of 
wasilat  is  not  so  liable 

See  Declaratory  Decree  (1) 

See  Rent  (2) 

Costs. 

See  Appellate  Court  (1) 

See  Decree 'holder  (I) 

See  Mortgagee  (1) 

See  Privy  Council  Appeals  (2) 

Court  or  Wards. 

See  Act  XL  of  1858  (2) 
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421 


131 


131 


386 
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Cboss-Objection. 

See  Pleading  (I) 


Damagm. 


Dbbt. 


D. 

See  Entertainment  (1) 

See  Privy  Council  RuUngi  (3) 


A  son*B  freedom  from  obligation  to 
discharge  bis  father's  — ~-  bas 
respect  to  the  nature  of  the  — • 
aad  not  the  nature  of  the  property. 
]f  the  —  of  the  father  was  con- 
tracted for  anj  immoral  purpose, 
the  son  might  not  be  under  any 
pious  obligation  to  pay  it  ...     260 

See  Liability  (2) 

See  Nautchet  (I) 

Drclaratort  Dbcrbb. 

^1)  In  a  suit  for  declaration  of  title  on 
the  allegation  that  defendant,  one 
of  the  sharers  with  plaintiff  in  a 
joint  estate  has  been  recorded 
under  Act  XI  of  1859  s.  11, 
separately  in  respect  of  a  larger 
share  than  that  to  which  he  is 
entitled,  hbld  that  plaintiff,  by 
omitting  to  appear  before  the 
Collector  and  object  to  defendant's 
being  registered,  has  not  forfeited 
his  right  to  the  share  of  which  he 
is  in  possession,  and  the  suit  is 
one  in  which  it  is  proper  to  make 
a.^  104 

(2)  A.  decree  requiring;  a  wife  to  live 
with  her  husband  is  an  authorita- 
tiTC  decision  as  to  the  existence 
of  the  relation  of  husband  and 
wife  between  the  parties,  but  it  is 
not  a  decree  for  the  specific  per- 
formance of  a  contract,  and  is  not 
enforceable  by  the  mode  pointed 
out  in  ^e  Code  of  Civil  Procedure, 
S.200  ...  ...  ...     179 

(3)  A  previous  ruling  (12  W.  R.,  248) 

•  was  explained  not  to  mean  that  a 

Elaintiff  must  either  get  the  thing 
e  claims,  or  nothing  at  all ;  but 
that  having  come*  into  Court  upon 
one  title,  which  he  asks  to  have 
declared  and  fails  to  prove,    he 
cannot  claim  the  declaration  of 
another  ...  ...  ...     437 

.    .       See  Cause  of  Action  (1) 
See  Possession  (3) 
See  Privy  Council  Rulings  (7,  (13) 

Drclab  VTOIT  Suit. 

See  Act  XIV  of  IS59  i\) 
Drcbsb. 

(r  Where  in  a  review  or  appeal  pro- 
eeedintr  a——  is  passed  m  affirm- 

•  ance  of  the  — -►  appealed  against, 


Page. 
Dbgbbb. — C  Continued.  J 

the  — -—  of  the  appellate  or  re- 
viewing Court  is  tne  final  — 
between  the  parties,  and  therefore 
the to  be  executed  ...       57 

(2)  The  parties  to  a have  no  right 

to  execute  it  upon  the  footing  of 
a  subsequent  arrangement  which 
makes  a  substanUal  alteration  in 

the  terms  of  the  ,  but  must 

execute,  if  at  all,  the  original  — 
itself  ...  ...  .-.     129 

(8;  Where  after  execution  of  —  and 
pos!«ession,  one  of  the  judgment- 
debtors  prevents  a  petition  object- 
ing that,  when  execution  took 
place,  the  —  was  barred  by  limi- 
ution,  and  this  petition  being 
rejected  by  the  first  Court,  an 
appeal  is  presented  to  the  Judge, 
HBLD  that  the  appeal  ought  not 
to  be  entertained,  the  suit  having 
been  disposed  of  and  possession 
given  to  the  judgment-creditor  ...     161 

(4 :  A  —  on  a  mortgaged  bend  enti- 
tling the  decree-holder  to  have  his 
lieu  satisfied  by  the  sale  of  the 
rights  and  interests  of  the  judg- 
ment-debtor in  all  the  properties 
hypothecated  cannot  be  modified 
by  the  High  Court  directing  the 
Court  charged  with  the  execution 
to  sell  first  the  jud^ent-debtor*8 
rights  and  interests  in  one  portion 
of  the  properties  pledged,  &a, 
if  the  proceeds  are  not  sufficient 
to  proceed  against  the  remaining 
portion  ...  ..»  ..      195 

(5,  Where    the    final  in  a  mt 

for  possession  declares  that  .the 
defendant  has  a  right  of  occu- 
pancy on  payment  of  a  proper 
rent  and  is  liable  for  rent  from  the 
date  of  suit,  without  defining. the 
rate  of  rent,  held  that  the — 
is  imperfect,  and  that  the  rent  can- 
not be  ascertained  in  execution, 
and  that  another  suit  is  necessary 
for  the  determinatioi^  of  the  pro- 
per rent         ..."        ...  ...     238 

(6)  In  a  suit  where  the  question  is  the 
rij^t  to  undivided  shares  of  pro-* 
perty,  a  —  should  not  be  given 
against  some  only  of  the  share- 
holders for  the  recovery  of  a  share, 
unless  it  is  proved  that  those 
shareholders  exclusively  are  in 
possession  of  it  and  interfering 
with  claimant's  enjoyment  theteof    264 

(7)  Wliere  a  is  ultra  vires^  the 

debtor's  remedy  is  either  by  an 
application  for  review  or  by  an 
.  application  to  the  High  Courts  to 
exercise  its  powers  under  the 
Charter  Act,  s.  15         ...  ...     271 
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Decbeb. — (  Continued.) 

(8)  A  —  gi^in^  possession  of  a  spe- 

cified quantity  of  land  without 
defining  boundaries  is  incapable 
of  execution  ...  ...  ...     285 

(9)  Where  a  is  made,  that  is  in- 
capable of  execution,  the  decree- 
holder*a  remedy  lies  in  an  imme- 
diate application  to  the  Court  to 
ha^e  it  rectified  ...  '  ...     285 

(10)  Where  a  —  in  execution  of 
which  formal  possession  has  been 
obtained  is  impugned  bj  the  party 
in  actual  possession  as  fraudulent 
and  collusive,  the  onus  lies  on  the 
impugners  to  prove  their  allegation    829 

(11)  Where  rival  — — s  are  being  exe- 
cuted in  the  same  Court,  and  the 
properties  mortgaged  are  attached 
by  all  the  mortgagees  and  adver- 
tised to  be  sold,  the  mouzahs  are 
sold  unencumbered  with  the 
respective  liens  of  the  mortgagees     873 

(12)  In  a  suit  by  a  landlord  to  recover 
possession  where  defendant,  who 
was  a  tenant-at-will,  had  received 
no  notice  to  determine  his  tenancy, 
and  plaintiff  obtains  a  — •  to 
come  into  operation  at  the  begin- 
ning of  the  next  Amiee  year : 

Held  that  there  is  nothing  in 
the  Civil  Procedure  Code  to 
prevent  a  — —  of  this  nature 
being  passed  ...  ...  ...     399 

(13)  When  a  plaintiff  obtains  a—* 
for  possession  of  immoveable  pro- 
perty, he  must  take  steps  to  obtain 
actual  possession,  and  assert  that 
possession  by  taking  rents  or  the 
like ;  and,  if  he  omits  to  do  so  and 
suffers  twelve  years  to  elapse 
without  actual  possession,  he  loses 

the  benefit  of  his  previous , 

and  is  not  entitled  to  maintain  a 

suit  ...  ...  ...  *  407 

Se9  Ametulment  of  Decree. 

See  Contribution  (1) 

See  Execution  (15)  (18) 

See  Hindoo  Widow  (3) 

See  Ueufructuary  Mortgage  (I) 

Decrbb-holdeb. 

Where  the  money  under  a  decree 
is  available  for  payment  on  the 
joint     application      of     A      the 

,  and  M    whose    name    has 

also  been  registered  as  a  decree- 
holder  owing  to  a  moiety  of  the 
amount  belonging  to  him,  and  M 
sues  A  owing  to  whose  passive 
opposition  the  money  cannot  be 
drawn  from  the  Court,  the  Subor- 
dinate Judge  is  right  in  decreeing 
the  claim  with  costs     ...  ...       14 

See  Execution  (\  7) 

See  Liability  (1) 


Page. 


Deed  of  Gift. 

Where  a  father  execntei  a  — r."» 
favor  of  his  son  with  the  condition 
that  the  son  shall  take  the  pro- 
perty subject  to  the  same  liability 
in  respect  of  the  maintenance  of 
the  family  as  it  was  subject  to  in 
the  hands  of  the  father,  hbld 
that  this  is  not  an  obligation 
entered  into  by  father  or  son  as  a 
matter  of  contract ;  but  a  reserva- 
tion ill  the  father's  gift  which  does 
not  give  the  son  a  greater  right  to 
be  maintained  at  the  expense  of 
the  father,  or  in  the  family -house, 
than  he  had  before       ••• 

Default. 

Where  an  appeal  is  dismissed  for 
— ^,  the  hearing  of  objections 
under  Act  VIII  of  1859  s.  348 
cannot  be  allowed  to  proceed     ... 

Demubbaob. 


236 


57 


See  OriginalJuriediction  (3) 

Dependbnt  Talook. 

See  Privy  Council  RuUngi  (14) 


Depositiok. 


DlLUVIOlf. 


See  Act  I  of  IS72  (4) 


See  Priuy  Council  Rulings  (2) 


DiSFOSSBSSIOIf. 

In  a  suit 


DOWL. 


to    recover  possession    on 

the  ground  of  by    all    the 

defendants  in  consequence  of 
certain  Act  X  decisions,  held  that 
there  is  but  one  cause  of  action, 
and  that  Uie  fact  that  the  defen- 
dants each  claim  to  hold  portions 
of  the  property  under  difierent 
titles  cannot  make  the  suit  bad 
for  mis-joinder  ...  ••• 


See  Privy  Council  Rulings  (8) 


400 


Ejbctmbnt. 

(1)  A   person    unlawfully    evicted    is 

entitled,  on  proof  of  prior  occu- 
pation, to  be  restored  to  posses- 
sion, if  the  party  evicting  him 
cannot  make  out  a  superior  title 

(2)  A  putnidar    wishing    to    eject    a 

tenant  whose  lease  has  expired, 
need  not  give  him  a  written  notice 
to  quit;  a  verbal  notice  being 
sufficient       ••# 


293 
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Ejictmiht.^  (  ConHnued.) 

(5)  In  a  tint  for  — ^  where  defendant 

pleaded  poaseasion  under  a  pottah 
granted  to  him  upon  the  loss  of  a 
mourussee  mokurruree  pottah  and 
the  Moonsiff  concluding  that  the 
pottah  had  not  been  proved, 
nevertheless  found  that  the  tenant 
had  acquired  a  right  of  occupancy 
by  holding  as  a  tenant  more  than 
12jear8  and  dismissed  the  suit, 
HELD  that  the  Subordinate  Judge 
upon  the  plaintifTs  appeal  ought 
not  to  go  bejond  the  ludgment  of 
the  first  Court  and  acid  a  super- 
fluous finding  as  to  the  genuineness 
of  the  pottah...  ...  ...     S32 

(4)  Where  land  is  given  to  a  lessee  for 
Uie  purpose  of  building  a  house 
to  live  in,  without  any  term  being 
fixed  for  the  tenancy,  the  tenure 
of  house  and  land  cannot  be  taken 
away  from  the  lessee*s  heir  or  his 
▼endee  so  long  as  he  continues  to 
pay  the  rent  assessed  ou  it         ...     399 

(5;  The  <*  reasonable  notice  to  quit" 
which  a  ryot  without  a  right  of 
occnpanoy  may  claim  from  his 
landlord  before  he  oan  be  ejected, 
need  not  be  confined  to  a  demand 
of  possession  and  notice  to  quit 
on  a  certain  day.  It  is  sufiicient 
if  the  landlord  asks  for  a  higher 
rate  of  rent  and  gives  the  ryot 
notice  to  quit  if  he  declines  to 
pay  It  ..  ...  ...     440 

(6)  A  suit  for  —  against  a  tenant- 

at-will  is  a  sufficient  demand  of 
possession  and  would  justify  a 
decree  containing  a  date  fixed  for 

440 

See  Act  VIII  (B.  C.)  of  1869  (6) 
See  Landlord  and  Tenant  (4) 
See  Onus  Probandi  (3)  (6) 
See  Right  of  Occupancy  (3)  (4) 

EsoovJOaiT. 

(1)  Where  the  objects  of  an  — —  are 

not  carried  out,  it  does  not  follow 
that  the  property  can  be  resumed 
by  the  heir  of  the  orignial  donor 
M  if  there  was  a  forfeiture;  but 
some  person  authorized  by  law 
must  take  steps  for  securing  its 
profits  to  the  object  of  the  -^-         76 

(2)  Where  a  Mahomedan  widow  of  the 

Shiah  sect,  executes  a  towl^ut- 
namah  with  a  view  to  perpetuate 
certain  ceremonies  in  commemo- 
ration of  her  mother*s  death,  in- 
▼olving  the  recital  of  prayers 
in  her  own  Imambara,  and  the 
expenses  of  the  first  10  days  of 
the    Moburrum,   held    that   the 
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-»*  is  not  of  a  public  character 
coming   under  the  provisions  of 

Act  XX  of  1863  453 

(3)  Where  a  purdanusheen  lady  makes 
an  appropriation  of  property, 
which  so  far  as  words  go  is  a 
wuqf,  it  still  remains  to  consider 
whether  it  was  intended  by  the 
appropriator  to  operate  as  such. 
Buch  ladies  have  a  claim  to  special 
consideration,  particularly  where 
they  deny  on  oath  an  effectual 
knowledge  of  documents  which 
they  are  said  to  have  made         ...     453 

See  Jurisdiction  (4) 

See  Privy  Council  Rulings  (11) 

See  WasUs^l) 

Emhancbmbht. 

In  a  suit  for  arrears  of  rent  at  an 
enhanced  rate,  where  the  question 
whether  notice  had  been  served 
has  been  decided  against  the  plain- 
tiff, there  is  no  reason  for  trying 
any  other  issue  ...  .•.     442 

See  Privy  Council  RmUj^s  (14) 

Entbrtairmbnt. 

Persons    accepting  an    invitation    to 

an at  their  nei8:hbour*8  house, 

and,  afterwards  failing  to  attend, 
cannot  be  held  liab^  to  recoup 
the  entertainer  for  the  price  of 
'the  food  unconsumed  on  account 
of  their  absence 


417 


Ebbob  ih  Law. 

See  Evidence  (4) 


EstoppbIj. 


EVIDBIICB. 


See  Benami  (1) 


(1) 


(2) 


Where  a  later  suit  is  not  between 
the  representatives  in  interest  of 
the  parties  in  the  former  suit,  a 
deposition  made  in  the  former 
suit  is  not  admissible  in  the  later  . 

A  Court  of  first  instance  ought 
not,  because  it  is  satisfied  with 
the  ^— ^  given  by  one  of  the 
parties,  prevent  him  from  putting 
in  all  the  —  he  wishes,  so  that 
his  case  may  be  brought  fairly 
before  the  Appellate  Court 
(3)  Where  a  party  has  been  prevented 
by  the  first  Cfourt  from  putting  in 
all  his  — ,  and  the  —  on  the 
record  is  not  deemed  sufficient  by 
the  Appellate  Court,  the  latter 
does  wrong  in  refusing  the  -- — 
which  was  excluded  by  the  first 
Court  ••• 


42 
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Pttge. 
Evidence. — f  Continued. ) 

(4)  A  complete  disregard  of-^—  of 

such  a  nature  that  a  judgment  in 
opposition  to  it  cannot  be  allowed 
to  stand,  amounts  to  an  error  in 
law ...  ...  ...  ...       65 

(5)  Where  the  — ^  before  the  Lower 
Appellate  Court  is  not  sufficient 
in  law  to  justify  the  Court  in 
giving  a  decree  fur  rent  in  excess 
of  the  amount  decreed  hj  the 
first  Court,  the  High  Court  in 
special  appeal  orders  it  to  be 
varied  by  making  it  accord  with 

the  decree  of  the  first  Court      ,.,     149 

(6)  Under  the  Evidence  Act,    s.  13, 

road  cess  papers  and  a  deed  of 

sale  are quantum  valeat;    so 

is  a  decree,  although  the  party 

against  whom  it  is  treated  as ^  j 

was  no  party  to  it        ...  ...     293! 

(7)  In  a  suit  for  arrears  of  rent,  where 
the  tenure  had  commenced  thirty 
years  previously,  and  had  been 
in   the  possession  of  defendant's 

:  grandfiither,  father,  and   himself 

without    any  rent    having    been 
paid,     HELD    that,    in     deciding 
whether  the  relation  of  landlord 
,    and    tenant  exists    between   the 
parties,  the  Civil  Court  is  entitled 
to    look    at  — ^  taken    in    the 
Collector's  Court  being   that    of 
witnesses    examined    and    cross- 
examined  by  the  present  defen*. 
^         ^    dant  when  the  suit  was  originally  * 

'■'tried  there    ...  ...     **      ..,    426 

See  Act  To/  1872(1)  (4) 

See  Act  VIII  of  1859  (1) 

See  Co-defendant  (l)r 

See  Ex  parte  Decree  (1) 

See  Full  Bench  Rulings  (1) 

See  Issue  (4) 

See  Letter  {\) 

See  Privy  Council  RuUngs(^)(\1) 

See  WiU  (2)  -o   \  j  \     ^ 

See  Witness  (I) 

EXRCUTION. 

r  (1)  It  is  within  a  Subordinate  Judge^s 
discretion  to  direct  the  sale  of  a 
property  in  portions     ...  ...         1 

(2)  Where  the  sale  of  a  portion 
would  suffice^  the  irregularity 
committed  bv  the  District  Judge 
in  having  the  judgment-debtor's 
whole  property  sold  against  his 
wiU,  causes  material  injury  to  him         l 

(3)  A  suit  by  a  judgment-creditor 
against  his  judgment-debtor  and  a 
third  party  may  count  as  previous 
proceedings  in  —  for  the  purpose 
of  saving  time  in  regard  to  the 
statute  of  limitation,  but  i>  is  not 
"an  order  passed  on  9  previous 


Execution.—  fCoM/mwe^/.^ 

application  for "  within   the 

meaning  of   Act    YIII  of  1859 
8.216 


Page. 


31 


(4)  A  decree  directing  payment  by 
instalments  ought  to  oe  executed 
to  the  extent  of  the  instalments 
falling  due  within  three  years  be- 
fore tike  application  for  — ^      ...      41 

(5)  Where  a  Moonsiff*  gives  under  Act 
X  of  1859  8.  78  a  decree  for 
ejectment  and  the  recovery  of 
rent,  and  the  decree  is  not  modi- 
fied in  review,  the  Lower  Court 
rightly  holds  that  the  tenant  not 
having  deposited  the  money  within 

'  15  days  from  the  date  of  tlie 
decree, should  issue  to  reco- 
ver possession  ...  ...      50 

(6)  Judgment-debtors  against  whom 
—  is  sought  are  competent  to 
object  that  it  cannot  proceed  be- 
naraee,  the  party  interested  being 
himself  one  of  the  judgment- 
debtors,  whenever  the  /act  comes 
to  notice,  and  are  not  debarred, 
by  having  suffered  —  at  one 
instance,  from  setting  up  the  objec- 
tion when  a  further  application  is 
made  ...  ...  ...      95 

(7)  Where  the  sons  of  a  deceased 
judgment-debtor,  whose  estate  is 
declared  by  the  decree  to  be  lisible 
to  sale,  are  admitted  on  the  record 
as  his    representatives,  they  are 

not  entitled,  in, the stage,  to 

re-open  the  whol^.case  and  ask  x 
for  a  decision  as  to  whether  the  ' 
debt  incurred  by  the  father  was 
not  for  the  benefit  of  the  estate, 
or  was  in  some  other  way  invj^lid 
under  the  Hindoo  law,  and  not 
binding  on  the  joint  family         ...     127 

(8)  According  to  law,  no  Court  has 
power  to  execute  a  decree  upon 
the  footing  of  a  kistbundi  making 
a  substantial  alteration  in  the 
terms  of  the  decree      ...  ..      129 

(9)  A  Court  having  local  jurisdiction  is 
competent  to  sell  in  — —  of  a  decree 
one  or  more  outlying  portions  of 
an  estate,  even  though  tne  greater 
portion  of  that  estate  is  not  with- 
in its  jurisdiction  ...  ...     154 

(10)  The  effect  of  an  order  striking 
off — proceedings  in  consequence 
of  an  adverse  decision  against  the 
decree-holder  under  Act  VIII  of 
1 859  s.  246  is  not  to  dispose  finally 
of  the  application  for  attach- 
ment and  sale.  And  if  the  result 
of  a  regular  suit  prosecuted  with 
due  diligence  is  a  final  decree  in 
his  favor,  and  he  makes  an  appli- 
cation for  the  —  of  thb  decree. 
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ExicuTioR.— ("  Continued,) 

such  application  is  in  substanoe 
one  for  the  continnation  of  the 
ffinner  proceedings,  and  is  there- 
fore not  an  application  to  execute 
the  decree  within  the  meaning  of 
Act  IX  of  1871,  Sch.  II,  Art.  167 


183 


(11)  Where  after  partial    satisfaction 

of  a  decree,  the proceedings 

are  struck  off  within  three  years 
from  a  date  on  which  the  decree 
was    admittedly    alive,    and    the 

.  •  judgment-creditor  subsequently 
applies  for  the  issne  of  a  notice, 
HBLD  that  the  notice  was  the  ouly 
proceeding  wMch  the  decree- 
holder  could  take  inasmuch  as 
more  than  one  year  had  elapsed 
,  from  the  date  of  the  decree,  and 
that  such  notice  constitutes  a 
starting  point  for  the  commence* 
ment  of  a  new  period  of  limita- 
tion ...  ...  ...     195 

(12)  Where  a  property    is    sold     in 

: of  a  money -decree  obtained 

by  a  second  decree-holder,  the 
first  decree-holder*s  lien  being 
notified  at  the  time  of  sale,  and 
the  first  decree-holder*s  represen- 
tative sues  out  »-»-  as  against 
the  mortgaged  property  which  had 
been  hypothecated,  HBLDtbnt  there 
is  nothing  to  prevent  this  — 
as  all  that  the  auction-purchasers 
purchased  was  the  nghts  and 
interests  of  the  judgment-debtors 
8ubiect  to  the  aforesaid  lien        ...     196 

(13)  Where  a  refund  is  claimed  of  the 
proceeds  of  an  —  sale  on  the 
ground  that  the  decree  has  been 
satisfied  by  compromise,  the  case 
ought  to  be  tried  under  Act 
XXm  of  1861,  8.  11  ...  ...     207 

(14)  A  Moonsifi*  is  right  in  rejecting 
an  application  made  on  the  Ist 
September  1870  for  the  further 
■  of  a  decree,  on  the  ground 
that  when  an  application  was 
made  on  the  19th  May  1865  for 
— -  (although  proceedings  were 
taken  on  such  application),  the 
decree  had  been  barred  by  the  law 
of  limitation ;  but  his  oiiler  does 
not  declare  the  previous  pro- 
ceedings to  be  invalid  or  set  tnem 
aside  ...  ...  ...     257 

(15)  QiMPre.— What  is  the  effect  of  not 
executing  a  decree  for  three  years  ?    257 

(16)  Where  a  claim  made  bv  a  third 
party  in  the  course  or  an  — 
proceeding  is  rejected,  the  claim* 
ant*s  proper  remedy  is  a  regular 
suit  or  to  wait  till  dispossessed, 
and  then  proceed  under  Act  YIII 

of  1859  s.  230.  270 


Page. 
ExBcuTioK. — (  Continued.) 

(17)  The  purchaser  of  a  share  in  a 
decree  cannot  be  allowed  to  take 
out  piece  meal  — ^ ;  but  the  Court 
may  allow  the  decree  to  be  execut- 
ed as  a  whole  on  his  application, 
taking  steps  to  protect  the  inter- 
ests of  the  other  decree-holders...     282 

(18)  A  decree  cannot  be  executed  bv 
purchasers  of  aliauot  parts  of  it    842 

(19;  Certain  decree- holders  having 
been  sued  successfully  for  posses- 
sion by  the  judgment-debtors  in 
the  first  Court,  appoU  to  the  High 
Court,  who  reverse  the  decision, 
and  whose  order  is  confirmed  by 
the  Privy  Council.  The  decree- 
holders  on  this  apply  for  — 
and  for  mesne  profits  for  the 
interval  during  which  they  were 
kept  out  of  possession  : 

Ublo  that  they  are  entitled  to 
what  they  claim  in  — ^,  without 
bringing  a  regular  suit,  as  the 
effect  of  Ahe  High  Court's  decree 
is  to  replace  the  parties  in  statu 
quo  ...  .*•  ...     441 

See  AeiIXoflB7\  1(4) 

See  Ancestral  Property  (1) 

See  Appellate  Court  (3) 

See  Application  (1) 

See  Decree  (\) (2) (4)  (6)  (S)(U)'^13) 

See  Jurisdiction  (1)  (7) 

See  Liability  (2) 

See  Limitation  (3) 

See  Mesne  Profits  (3) 

See  Mortgage  (2) 

See  Usufructuary  Mortgage  (1) 

Kx  PARTE  DbCRBB. 

Where  a  suit  is  tried  ex  parte  and  no 
issues  of  fact  are  raised  beyond 
the  general  issne  involved  in  the 
claim,  the  decree  is  only  evidence 
that  the  amount  decreed  was  at 
the  time  due...  '  ...  ...     149 

Ex  PABTB  JunOMBNT. 

Where    an  ^ has    been  set    aside. 

and  a  judgment  afterwards  come 
to  on  trial,  and  where  a  regular 
appeal  is  preferred,  the  Appellate 
Court  mav  take  into  consideration 
the  regularitv  of  the  proceedings 
of  the  Court  oelow  in  making  an 
order  under  Act  VIII  of  1859 
s.  119.  But  a  District  Judge 
is  not  competent  to  entertain  a 
summary  or  miscellaneous  appeal 
from  an  order  setting    aside  an 


147 


EXPLANATIOK. 

The  Court    finds   that  the  inference 
it  had  drawn  in  its  judgment  in 
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Explanation.— r  CowfwiB^rf  J 

the  special  appeal  No  693  of  1874, 
to  the  effect  that  the  defendant 
had  heen  prevented  by  the  Distnct 
Judge  from  filing  a  copy  ot 
a  certain  judgment  was  m  tact 
erroneous 


364 


P. 
Fabm. 

Where  a  —  is  g»ven    with    a 

*Z.„^    ^C  fKtt    riorht    to 


Ferry. 


Ter  *ation  oF the' right  to  sue  for 
enhancement  of  rent,  the  farmer, 
and  not  the  aemindar,  is  the 
person  to  issue  notices  aad  sue 
thereon 

See  Lease  (1) 


228 


Fiduciary  Rblationship. 

See  Privy  Council  Rulings  (1) 

Finding.  , 

See  Privy  Council  Rulings  (21) 

^OBBCLOSURB. 

A  decree  of  the  first  Court  declar- 
ing decree-holders  entitled  to 
satisfy  their  decree  by  the  sale  of 
certain  hypothecated  properties, 
being  reversed  by  the  High  Court 
and  affirmed  m  Privy  Council, 
HELD  that  the  lien  established  by 
the  Privy  Council  decree  is  not 
lost  to  the  decree-holders  by  their 
previous  conduct  in  receiving  a 
portion  of  the  decretal  money  by 
the  sale  of  part  of  the  mortgaged 
premises,  which  money  was  sub- 
sequently returned  by  them  to  the 
judgment-debtor,  on  the  decision 
of  the  Principal  Sudder  Ameen 
having  been  reversed  by  the  High 
Court 

See  Notice  U) 

FORFBITUBB. 

A  condition  of should  not    be 

extended  beyond  the  words  in 
ifhich  it  is  expressed,  unless  it  is 
otherwise  impossible  to  give  a 
reasonable  construction  to  the  in- 
strument in  which  it  appears 
See  Endowment  (1) 


Fraud. 


See  Contract  (I) 

See  Onus  Prohandi  (1) 


Page. 


Full  Bbnch  Rulings. — (Continued,) 

(2)  A  creditor  who  has  resorted  to  the 
summary  procedure  provided  by 
Act  XX  of  1866  B.  53,  and  has 
recovered  a  portion  of  his  claim 
in  execution  of  the  decree  so 
obtained,  cannot  bring  a  regular 
suit  against  the  same  parties  for 
the  enforcement  of  his  remedies 
under  the  bond.  Of  course  there 
may  be  a  nVht  of  suit  remaining 
against  third  persons  not  parties 
to   the  first  proceedmgs 


G. 
Ghatwalbb  Land 

See  Compensation  (1)  (2)  (3) 


187 


GOYBRNMBNT. 


SeelCancellation  of  Tenure  (I) 


Guardian. 

An    application 


193 


10 


Full  Bbnch  Rulings. 

(1)  A  decree  is  admissible  as  evidence 
even  if  it  has  become  inoperative 
from  not  having  been  executed 
wiUun  Uie  period  of  limitation  ...     129 


for  the  removal  of 
parties  appointed  to 
take  charge  of  the  estate  of  a 
minor  under  Act  XL  of  1858 
8.  7,  must  be  supported  by 
proof  of  malversation  or  miscon- 
duct, such  as  would  afford  suffi- 
cient ground  for  removal  ...     278 

See  Lefcal  Necessity  (1) 

See  Minor  (2) 


Hbir. 

A  deceased      debtor's  is    only 

liable  to  pay  the  debt  out  of  the 
property  of  the  deceased  which 
comes  into  his  hands    ...  •••     283 

See  Judgment-debtor  (1) 

High  Court  Act. 

(1)  Before  relief  is  afforded  under  the 

I  8.    15,  it     must    be    clear 

that  the  party  seeking  it  did  not 
contribute  bv  his  own  conduct  to 
beinff  placed  in  the  position  in 
which  he  finds  himself ...  310 

(2)  The  High  Court  will  not  exercise 
its  extraordinary  powers  under  the 
Charter  Act,  s.  15,  except  where 
jurisdiction  has  been  either  exer- 
cised or  refused  improperly :  it 
will  not  interfere  under  that  Sec- 
tion even  where  a  wrong  decision 
has  been  arrived  at,  if  the  Court 
which  arrived  at  such  decision 
exercised  a  jurisdiction  which  it 
properly  possessed        ...  ...     402 

Section  15.    See  Ad  X  of  1870  (2) 
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Page, 
HiHDoo  Law. 

(1)  The  — —  current  in  Bengal  ex- 
clades  from  inheritance  persons 
bom   blind   and   deaf,   not   those 

who  have  become  so     ...  ...       78 

(2)  The  principle  of  the   Full   Bench 

Decision  in  13  W.  R.,  F.  B.,  49, 
adopted  in  a  suit  disputing  the 
succession  to  the  property  of  C  P 
deceased,  where  the  plaintiffs  were 
bis  brother's  daughter's  sons,  aiul 
the  defendants  his  paternal  grand- 
father's great  grandsons  ...     117 

(3;  The  presumption  that  a  Hindoo 
family  is  joint  in  food,  worship  and 
estate  may  be  rebutted,  and  where 
this  is  done,  the  onus  is  thrown 
on  the  opposite  side      ...  ..       141 

(4)  After  marriage,  a  husband  is  the 
legal  guardian  of  his  wife's  person 
and  property  whether  she  is  a 
major  or  minor  ...  ...     178 

(5,  The  interest  which,  under  the 
Mitakshara  law,  a  son  acquires  in 
the  ancestral  property  of  his 
£ither,  by  and  in  the  event  of 
being  bom,  described  ...  ...     365 

(6)  Under    the   Mitakshara   law,    any 

disposition  of  ancestral  property 
by  a  father  for  the  purpose  of 
discharging  a  debt  of  the  father's, 
which  is  not  illegal  or  contracted 
for  an  inunoral  purpose  is  author- 
ized as  "  unavoidable '*  ...     365 

(7)  A  debt  contracted  by  a  father  is 
binding  upon  the  son,  unless  it  is 
of  such   a  nature   that   he    can, 

under  the   provisions  of  the , 

repudiate  it  ...  ,..     395 

(8)  In  a  suit  under  the  Mitakshara  law 
for  possession  of  land  by  annul- 
ment of  illegal  sales  by  his  father, 
the  plaintiff's  only  cause  of  action 
is  the  taking  possession  by  the 
defendant  of  what  was  the  son's 
joint  share  of  the  family  property, 
and  his  suit  ought  to  be  brought 
Trithiu  twelve  years  of  such  ad- 
verse possession  ...  ...     419 

See  Adoption  (1) 

See  Inheritance  (1) 

See  Joint  Property  ( 1 ) 

See  Partition  (4) 

See  Privy  Council  Rulings  (10) 

^  (18) 
See  Succession  (2) 
See  Usage  (1) 

lliJDoo  Widow. 

(1)  Where  the  estate  of  a  deceased 
Hindoo  held  jointly  by  his  two 
widows  survives,  on  the  death  of 
one  of  them,  to  the  surviving 
widow  alone,  no  cause  of  action 
can   accrue    to    the  reversioners 


Page. 
Hindoo  Widow.— f  Continued. J 

until  the  death  of  the  survivor, 
even  in  respect  of  a  moiety  of  the 
property  ...  ...  ...     125 

(2)  Where    s    acquire      property 

by  advancing  money  during  an 
interval  when  they  are  out  of 
possession  of  their  deceased 
husband's  estate,  the  money  so 
advanced  cannot  be  presumed  to 
be  a  part  of  the  proceeds  of  that 
estate  ...  ...  ...     125 

(3)  A   decree   against    a  in   res- 

pect of  a  debt  due  fi-ui  her 
husband,  is  a  decree  agairist  her 
as  the  representative  of  her  hus- 
band's estate  and  may  be  executed 
as  such :  where  the  debt  has  not 
accrued  in  the  husband's  lifetime, 
the  decree  against  her  in  a  suit  to 
which  the  reversioner  is  not  a 
party,  is  a  personal  decree  ...     174 

See  Privy  Council  Rulings  (10) 

Hindoo  Wife. 

See  Privy  Council  Rulings  (8) 

HOONDEB. 

The  drawer,  acceptor,  and  inter- 
mediate indorsers  of  a  — 
which  is  dishonored  are  all  liable 
to  the  holder ;  but  their  liability 
is  not  joint  as  it  arises  out  of 
different  contracts  :  and  a  decree 
obtained  against  any  one  of  them 
without  satisfaction,  cannot  be 
pleaded  as  a  bar  to  a  suit  against 
any  other  of  them         ,„  .,      444 


Immorality. 

See  Debt  (\) 
See  Nautches  (1) 

Imperial  Grant  of  Land. 

Ruling  of  the  High  Court  in  a  suit 
against  the  Government  and  the 
Mutwallee  brought  by  a  descendant 
of  Khajah  Anwar  Shahad  for  a 
share  in  the  annual  payment  made 
by  the  Government  in  connection 
with  certain  lands  granted  by 
the  Delhi  Emperor  to  the  family 
of  the  Khajah  over  whose  remains 
he  had  built  a  tomb,  for  the 
purpose  of  maintaining  it  in  the 
manner  usual  among  Mahomedans ; 
this  land  having  subsequently 
come  into  the  possession  of  the 
Rajah  of  Burdwan,  and  the 
Government  having  since  the  per- 
petual settlement  continued  the 
payment  on  account  of  the  Rajah    378 
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Indian  IIeoistratiom  Act. 


The takes    awaj    an  appeal    in 

r  proceedings  in  execution,  as  well 
as  in  proceedings  upon  which  n 
decree  is  made  ...  ...     328 


Indigo. 
A 


crop    such     as    ,     which     is 

incapable  of  being  profitably 
attached  for  arrears  of  rent,  may 
be  grown  on  ijmalee  laud  with  the 
consent  of  the  ryots     ...  ••.     4*28 


IlfPRniGEMBNT  OF  RlQHT. 

In     order    to    maintain     an     action 
upon  an ,  it  is  not  necessary 


to  show  that  there  has  been  any 
subsequent  injury  consequent  upon 
such  • 


230 


334 


334 


Jkhbbitancr. 

(1)  According  to  the  doctrine  of  the 

Bengal  school  of  lliiidoo  law,  only 
those  illegitimate  sons  of  a  Soodra 
inherit  their  father*s  property, 
who  have  been  begotten  by  a 
man  of  the  servile  class  on  his 
female  slave  ... 

(2)  In  the  Soodra  caste,  illegitimate 

children  may  inherit  in  certain 
casesy  aud  have  a  right  to  main- 
tenance in  all  cases 

See  Hindoo  Law  (1 ) 

See  Privy  Council  Rulings  (18) 

Injunction. 

Where  plaintifl  sues  for  perpetual 
—  against  the  principal  defend- 
ants to  stop  the  business  of 
brick-making  carried  on  on  lands 
taken  under  temporary  leases 
from  their  co-defendants,  and  for 
damages  owing  to  alleged  injury 
to  the  land,  the  evidence  shows 
that  the  land  has  been  used  for 
the  purpose  for  25  years,  and  that, 
instead  of  being  injured,  it  hns 
been  placed  by  the  defendants  in 
a  better  condition,  held  that  no 
case  has  been  made  out  for  the 
issue  of  an—  ...  ...     299 

Inquiry. 

Where  an  —  has  been  made  by 
a  Commissioner  under  the  Code 
of  Civil  Procedure,  the  Court  to 
which  it  is  reported  ought  not, 
unless  it  annuls   the  proceedings 

of  the  first ,  order  another  on 

the  same  matter  ...  ...       94 


Instalment. 


See  Execution  (4) 


Page. 


Instalmrnt  Bond. 

An  ^—  is  not  "  a  promise  or  acknow- 
ledgment** witnin  the  meaning  of 
Act  IX    of  1871   8.   20,   bnt  is 


complete  in  itself 


462 


Interest. 


(1)  Where  a  Civil  Court  awards 

under  an  admitted  contract,  it  is 
bound  to  award  it  at  the  stipulateil 
rate  up  to  the  date  of  decree ; 
but  for  any  time  after  that  decree 
date  it  has  power  to  exercise  its 
own  discretion  as  to  the  rate  of 

to  be  awarded 

(^2)  Where  a  plaintiff  seeks  to  recover 
more  than  what  is  actually  due, 
and  it  does  not  appear  that  defend- 
ant would  have  refused  payment 
if  the  sum  actually  due  had  been 
demanded,  the  Court  reduces  the 
rate  of  ^—  to  6  per  cent. 

See  Agent  (l) 

See  Arbitration  (2) 

See  Arrears  of  Bent  (1) 

See  Bond  (\) 

See  Privy  Council  Hulings  (3) 

Intbbvekob. 

See  Rent  Suit  {5)  (10) 

Ibbequlabitt. 

See  Execution  (2) 

Issue. 

(1)  A  Court  may  try  the  — *8  raised 

before  it  in  any  order  most  condu- 
cive to  the  ascertainment  of  the 
truth 

(2)  A  Judge  mistakes  the  principle  of 
judicial  determination  where  in- 
stead of  the  simple ,  "  is  the 

plaintifiTs  allegation  proved,**   he 

takes  up  a  double and  places 

himself  under  the  necessity  of 
choosing  between  the  plaintiff  *8 
story  and  the  defendants 

(3)  Where  no  objection  is  taken  in  the 

grounds  of  appeal  to  the  — s  as 
muned  in  the  Court  of  first  in- 
stance, and  there  is  not  any  such 
contention  as  that  the  High  Court 
ought  to  direct  the  subordinate 

Court  to  raise  the  proper  s, 

the  Court  refuses  to  remand  the 
case  with  this  view 

(4)  A  plaintiff^s  case  ought  not  to  be 
prejudiced  by  his  omission  to 
bring  proof  on  a  point  not  put  in 

(5)  Where  two  suits,  brought  by 
different  sharers  of  one  property 
against  the  same  defendant,  are 
tried  by  the  Moonsifi^  without  any 
objection  from  the  defendant  on 


309 


463 


51 


87 


\5S 
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Page. 


40S 


IssuB.— (^  Continued.  J 

the  soore  of  jurisdiction,  and  the 
Subordinate  Judge  raises  the  — 
whether  the  suits  were  brought 
separately  in  order  to  brinff  them 
within  the  Moonsiff's  iurisdiction, 
and  concluding  that  this  was  the 
object,  reverses  the  decision  of  Ihe 
first  Court : 

Hblo  that  the  Lower  Appellate 
Court  ought  not  to  have  raised  the 
—on  its  own  motion,  but  to  have 
heard  the  appeals  on  the  merits  ... 
See  Amendment  of  PUtmt  (1) 
See  Appellate  Court  (2) 
See  Ejectment  (3) 
See  Jurisdiction  (8> 
See  Poseetsory  Suit  (3) 
See  Rent  SuU  (10) 
See  Special  Appeal  (7) 


J. 

JojRDBR  or  Causes. 

lu  a  suit  where  there  are  several 
distinct  causes  of  action,  a  Court 
is  oompetent  to  try  them  together 
against  the  same  defendants ;  but 
not  as  against  several  delendaats       389 

Joint  Faiiilt. 

(1)  A  Hindoo  brother  who,  during 
the  lifetime  of  a  deceased  debtor, 
was  separate  in  transaction  and 
Kved  separately  ftt>m  him,  and  was 
therefore,  not  a  joint  member  of 
the  same  femily,  is  not  his  legal 
representative  afler  death  ...     231 

(2)  A  member  of  a  joint  Hindoo 
fiimily  is  precludea  from  main- 
taining a  suit  for  the  specific  share 
which  would  devolve  upon  him  on 
partition         ...  ...  ...     895 

(3)  Separate  appropriation  of  profits 
would,  in  some  cases,  be  very 
good  evidence  of  a  tacit  agree- 
ment amongst  the  members  of  a 
joint  Hindoo  family,  to  hold  their 
property  according  to  their  sepa- 
rate shares     ...  ...  ...       ib. 

(4)  Where  two  uterine  brothers  and 
a  half-brother  are  members  of  a 
joint  Hindoo  fitmily,  and  one  of 
the  two  former  dies,  the  brother 
of  the  half-blood  is  not  entitled  to 
receive  anything  out  of  the  share 

of  the  deceased  ...  ...       ib, 

(5)  Property  purchased  bv  a  member 
of  a  joint  Hindoo  family  in  hia 
own  name,  must  be  presumed  to 
have  been  purchased  with  money 
from  the  family  fund,  unless  it  is 
shown  that  the  money  came  firom 
the  separate  funds  of  the  pur- 
chaser ...  ...  ...     422 


Page. 
Joint  Familt. — (Continued,) 

See  Certificate  of  Adminis- 

tration  (2) 
See  Hindoo  Imw  (2) 
See  Onue  Probandi  (5) 
See   Privy.  Council    Rulings 

(19) 

Joint  Fbopbbtt. 

(1)  Where  —  is  enjoyed  in  its  en- 
tirety by  the  whole  family,  the 
interest  of  one  member  cannot  be 
taken  chaige  of  under  Act  XL  of 
1868  206 

(2)  A  suit  to  reccver  possession  of  an 

undivided  share  or  a  potnee  talook, 
where  the  title  to  the  share  ns 
against  the  zemindar  depends  upon 
a  grant  made  to  the  plaintiff*  and 
others  ijmalee,  cannot  rightly 
proceed  until  the  co-sharers  are 
made  parties  ...  ...     275 

See  Joint  Family  (3) 

See  Onue  Probandi  (5) 

Joint  Shabb-holdebs. 

AVhere  there  has  been  no  agreement 
by  a  tenant  to  pay  any  thing  but  a 
simple  rent  to  all  the  sharers 
jointly,  no  sharer  can  assume  to 
nimself  a  right  to  a  separate  pay- 
ment for  what  he  alleges  to  be 
his  own  share  ...  ...       37 

Jdogm£Nt-Dbbtob. 

Where  a  debt  is  a  judraent-debt, 
the  proper  mode  of  enforcing 
liability  is  not  by  a  separate  suit, 
but  by  prosecuting  execution  pro- 
ceedings ...  ...  ...     28 

See  Execution  (7) 

See  Heir  {!) 

Judgment  on  Compbomisb. 

A  judgment  setting  out  the  terms 
of  a  compromise  in  the  form  of  a 
recital  is  relevant  as  evidence 
under  the  provisions  of  Act  I  of 
1872  8.  13       ...  ...  ...     162 

JUMMABUNDBB. 

See  Regulation  VII of  IS22  (1) 

JUBISDICTION. 

( 1 )  Of  a  District  Judge  in  respect  of 

callinff  up  an  execution  case  from 
the  file  of  the  Subordinate  Judge 
to  his  own  Court  ...  ..•         1 

(2)  — -  of  the  Subordinate  Judge  of 
Moorshedabad  where  plaintiff'^s 
cause  of  action  consists  in  defend- 
ant's refusal  to  pav  the  price  of 
certain  indigo  seed,  whicn  pay- 
ment ought  to  have  been  made 
at  the  plaintiff''8  residence  at 
Moorshedabad  ...  ...      63 
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Page. 
Jurisdiction. —  (Continued.) 

(3)  Where  a  party  suing  on  a  bond, 
brings  bis  suit  in  a  distnct  other 
than  that  in  which  the  property 
hypothecated  in  the  bond  is 
situated  ...  ...  ...     123 

(4)  The given  to  Courts  by  Act 

XX  of  1863  cannot  be  excluded 
by  any  Clause  in  a  deed  of  endow- 
ment •••  •..  ...     150 

(5)  Of  the  Lower  Appellate  Court  in 
an  appeal  by  one  defendant,  where 
the  decision  of  the  first  Court  did 
not  proceed  on  a  ground  common 

to  all  the  defendants     ...  ...     166 

(6)  Of  Civil  Courts  under  Act  VIII 

(B.C.)  of  1869  .  ...     171 

(7)  Of  a  Moonsiff,  under  Act  VIII  of 

1 859  s.  286,  to  bring  to  sale  pro- 
perty lying  without  bis  own 

without  reference  to  any  other 
Court  ...  ...  ...     233 

(8)  Where  a  Subordinate  Judge,  after 
registering  a  plaint  and  allowing 
the  parties  to  go  to  issue  in  the 

question  of ,  finds  that  he  has 

no  ,  he  does  wrong  under  Act 

XXIII  of  1861  s.  3  in  dismissing 
the  suit.  He  ought  to  return  the 
plaint  to  the  plaintiff    ...  .„     263 

(9)  In  a  suit  for  airears  of  rent  of  the 
description  known  as  phulkur     ...     304 

(10)  In  a  auit    for  damages  for  with- 

holding a  receipt  for  rent  ...       ih. 

(11)  As  respects  suits  regarding 
minors  ..  ...  ...     340 

(12)  Where  a  suit  brought  in  a  Moon- 

8iff"s  Court  is  withdrawn  after 
issues  joined  with  permission  to 
sue  again,  the  District  Judge  has 
no  power  to  question  the  pro- 
priety of  the  order  reserving  to 
plaintitf  permission  to  sue  again...     345 

(13)  A  suit  for  arrears  of  rent  of  land 
for  which  no  rent  has  ever  been 
paid,  where  plaintiff  asks  also  for 
assessment  of  the  i*ate  of  rent,  is 
not  cognizable  in  the  Small  Cause 
Court  ...  ...  ...     426 

See  Bengal  Council  (1) 
See  Evidence  (7) 
See  Execution  (8)  (9) 
See  Issues  (5) 
See  Sale- Certificate  (1) 


K. 

KfSTDUNDEE. 

A  petition  put  into  Court  by  a 
judgment-debtor,  for  time  to  pay 
the    instalments     due     under    a 

,    may     be.     considered     as 

evidence   of  a   new  contract  for- 
mally    entered     into     with     the 


Page. 
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KisTBONDEE. — (Continued.) 

decree-holder     and     declared    in 
Court 

See  Decree  (3) 

See  Execution  (8) 

KuDEEMEE  Holdings. 

Any  limitation  applicable  to  rights 
declared  in  Act  X  of  1859  and 
Act  VIII  (B.C.)  of  1869,  does 
not  necessarily  extend  to  holdings 
which  were  in  existence  before 
those  laws  were  passed,  e.g.^ 
hudeemee  or  mourussee  \io\d\iig%..,       36 


Land  fob  Building  Purposes. 

See  Ejectment  (4) 

Landlord  and  Tenant. 

(1)  In  respect  of  the  repairs  of  build- 

ings, any  loss  occasioned  by  the 
natural  operation  of  time,  ought 
to  fall  upon  the  landlord,  and  not 
upon  the  tenant  ...  ...       34 

(2)  Except  in  the  case  of  agricul- 
tural holdings, cannot  be  com- 
pelled to  enter  into  a  contract 
against  their  inclination,  nor  can 
a  tenant  who  holds  at  aA  inade- 
quate rent  and  who  has  no  right 
to  hold  at  a  fixed  rate,  be  com- 
pelled by  proceedings  in  the  Civil 
Court  to  pay  a  higher  rate  of 
rent                 ...  ...  ...       61 

Where  in  a  suit  for  declaration  of 
title     and    possession     instituted 
in     consequence    of    defendant's 
having  successfully  intervened  as 
purchaser   of   the    rights  of    the 
superior  landlord  of  the  plaintiffs 
in  a  previous  suit  for  rent  brought 
by   them   against  a  korfa  tenant, 
the    plaintiffs    are    at    liberty   to 
prove  their  case  quite  as  much  by 
the    fact   that   the    landlord    has 
received  rent  from   them,   as   by 
the   circumstance    that   they   re- 
ceived rent  from  the  korfa  tenant        98 
A  landlord  is  entitled  to  eject  his 
tenant  after   notice,  unless  debar- 
red by  certain  rights  of  his  tenant. 
He    is     not  required     to    prove 
the  absence  of  the  circumstances 
which     entitle    that    tenant     to 
retain  possession  ...  ...     238 

£ven  in  the  case  of  a  tenant  from 
year  to  year,  the  landlord  cannot 
evict  without  giving  previous 
notice  to  quit  ...  ...     271 

Where  a were  defendants  in  a 

suit  by  the  zemindar  for  setting 
aside  the  putnee,  and  both  were  by 
the  decree  made  liable   for  the 


(3) 


(4) 


(5) 
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Landlord  and  Tenant. —  (Continued,) 

mesne'  profits  which  the  tenant 
eventnallj  paid  out  of  his  own 
pocket:     Held    that    the    effect 

was  to  cancel  all  relation   of 

.  .  between  them .  and  to  give  the 
tenant  a  right  to  receive  back 
what  he  had  paid  ... 

See  Notice  (2) 


Leasb. 
It 


303 


is    quite  competent    to    a  lessor, 

where  granting  a of  his  land 

to  stipulate  that  no  ferrj  shall  be 
established  thereupon  to  the  pre- 
judice of  his  own  ferry  (existent 
or  po8sible\  and  it  is  competent 
to  a  lessee  to  agree  to  such  a 
stipulation 

See  Act  X  of  1859  (1) 

See  Forfeiture  (1) 


Legal  Necessity. 

Where  one  of  two  minors  sues  to 
set  aside  a  sale  made  by  their 
mother  of  a  part  of  their  estate 
to  meet  an  ex  parte  decree  against 
them  obtained  by  the  lender  to 
the  mother  and  guardian,  of 
money  to  defray  the  marriage  ex- 
penses ^  the  minors : 

Held  that  it  was  obligatory  on 
the  defendants  to  prove  that,  in 
selling  the  property,  the  mother 
acted  under  an  unavoidable  neces- 
sity in  the  interests  of  her  minor 
sons,  and  that  the  decree  against 
the  minors  was  such  as  would 
bind  their  interests 

Legal  Rbpbbsbntatiyb. 

See  Joint  Family  (1) 
See  Moi'^age  (1) 
See  Mortgagor  (2) 

Lbttbb. 

A  —  containing  an  admission  does 
not  require  a  stamp  before  it 
can  be  admitted  as  evidence 

Liabilitt. 

(1)  A  judgment-creditor  or  decree- 
holder  releasing  his  deceased  judg- 
ment-debtor's representative  into 
whose  hands  that  debtor's  assets 
have  come  and  exempting  the 
property  from  execution,  cannot 
go  against  property  which  only 
became  liable  by  way  of  security 
for  the  due  payment  of  the  debt 
by  the  principal  debtor  ... 

(3)  Whether  property  seized  by  a 
judgment-creditor  in  the  hands 
of  his  deceased  j  udgment-deb tor's 
son,  is  held  by  the  son  under  such 


237 


424 


325 


19 


Liability.— (  Continued.) 

circumstances  as  render  him  liable 
for  his  father's  debts,  is  a  question 
which  cannot  be  tried  in  execution 
proceedings,  but  must  form    the 
subject  of  an  independent  suit  ... 
See  J)ebt(\) 
See  Nautches  (\) 
See  Ouster  {I) 
See  Surety 'bond  (1) 
See  Surplus  Proceeds  ^1) 
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See  Execution  (12) 


265 


Limitation. 

(1)  In  a  suit  to  recover  possession  of 

a  mouzah  where  plaintiff  alleges 
that  the  land  was  given  in  ;rur-t- 
peshgee  mortgage  to  defendant 
No.  1,  who  opposes  his  re-entry 
afler  redemption,  and  it  is  found 
that  defendant  No.  2,  who  is  in 
possession,  is  not  identical  with 
the  mortgagees  between  whom 
and  defendant  No.  2  there  is  no 
collusion         ...  ...  ...       17 

(2)  In  respect  of  a  person's  right  to 
resume  and  assess  certain  land, 
acquired  by  purchase  from  the 
Government  ...  ...  ..       24 

(3)  Where,  instead  of  suing  out  exe- 
cution against  P*s  estate,  as  direct- 
ed in  his  decree,  a  decree- 
holder  brings  a  suit  to  have  it 
decided  who  are  Fs  legal  repre- 
sentatives; and  havinff  obtained 
a  decree  in  this  suit,  ne  applies 
after  three  years,   for  execution 

of  the  original  one       ...  '  „,     ]60 

(4)  To  meet  a  plea  of ,  a  judgment- 
debtor  is  held  entitled  to  a  deduc- 
tion of  the  time  occupied  by  him 
in  prosecuting  his  claim  in  the 
Civil  Court  according  to  the 
directions  of  the  Collector  ...     274 

(5)  Where    an    application    is    made 

and  proceedings  taken  to  enforce 

or  keep  in  force  a  decree  ..      282 

(6)  In  a  suit  to  set  aside  an  adoption 

where  a  father  dies  before  adop- 
tion takes  place  ..  ...     285 

(7)  In  a  suit  for  possession  against  a 

mirasdar  who  pleads ...     331 

(8)  As  applied  to  the  title  of  a  person 

to  uncultivated  or  jungle    land, 
where  adverse    possession  for    a 
sufficiently  long  time  is  proved  ...     368 
See  Act  XIV  of  1^5%  {\) 
See  Act  VJlIiB.  C.)  of  1869  (2) 
See  Act  IX  of  IS71  (1) 
See  Alluvion  (2) 
.   See  Amendment  of  Decree  (1) 
See  Certificate  (1) 
See  Execution  (3)  (14) 
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Limitation. — (Continued.) 

See  Hindoo  Law  (8) 

See  Limitation  (7} 

See  Notice  (3) 

See  Privy  Council  Rulings  (4) 

M 
Mahombdan  Law. 

See  Privy  Council  Rulings  (9) 

Maintenance. 

(1)  A  party  entitled  to  —  out  of  an 
estate  may  claim  to  have  a  charge 
for  such  — ^  upon  the  estate  into 
whosesoever  hands  the  property 
may  go  ...  ...  ...       33 

(2)  A  prospective  right  of  — 
cannot  be  attaclied,  and  a  contin- 
gency of  this  kind  is  not  included 
m  Act  VIII  of  1859  s.  205  as 
something  capable  of  attachment    427 

Managbe. 

Where  in  a  suit  by  G  as  —  of  the 
Bettyah  Raj  and  trustee  of  the 
son  of  Maharaja  Rajender,  against 
an  official  for  an  account  of  vari- 
ous expenditures,  &c.,  the  defend- 
ant pleads  that,   as  the   Eoer  is 
come  of  age,  and  the  certificate 
given  to  G  as  guardian  has  be- 
come inoperative,  G  has  no  right 
to  sue,  HBLD  that  G*s  only  locus 
standi  is  as  one  of  the  members 
of  a  committee  of  guardianship 
and    mangement    appointed    by 
Maharaja  liajender,  wnich  provid- 
ed  that     all     affiiirs    should    be 
conducted  according  to  the  deci- 
sion of  the  majority  of  the  com- 
mittee, and  that  having  no  author- 
ity from  either  of  the  two  other 
members   to  bring  the  suit,    he 
cannot  maintain  it        ...  ...     242 

See  Act  VIII  of  1859  (4) 

Marbiaob. 

The  presumption  from  co-habita- 
tion which  arises  in  favor  of  the 
validity  of  a  ^— ,  is  excluded 
where  the  alleged  wife  is  of  a 
different  caste  from  the  husband  : 
and  unless  sanctioned  bv  custom, 
such  a  — —  is  not  legally  binding    334 

Mbsnb  Fbofits. 

(1)  In    estimating   ,  the  Lower 

Courts  should  not  decide  on  the 
supposed  personal  experience  of 
the  Judges,  but  on  the  evidence 
laid  before  them.  Principle  on 
which  — ~-  are  to  be  estimated, 
stated  ...  .«.  ...       15 

(2)  —  defined 108 


Page. 
Mesne  Fbofits. — (Continued,) 

(3)  Where  intermediate  holders  com- 
bine wrongfully  to  keep  an  auc- 
tion-purchaser out  of  possession, 
they    must    all   be    held    liable 

for ...  ...  ...     226 

(4)  Where  the  Privy  Council  made  an 

order  in  favor  of  a  plaintiff*, 
decreeing  possession  of  certain 
property    with  ,  held   that 

the  intention  was  to  award 
such  a  sum  as  would  compensate 
the  plaintiff  for  his  actual  loss, 
and  the  decree  therefore  author- 
ized the  Courts  of  this  country  to 
consider  and  deal  with  the  ques- 
tion of  — — -  as  fully  as  a 
Court  could,  which  was  charged 
with  the  duty  of  originally  deter- 
mining the  merits  of  such  a  ques- 
tion between  the  parties  to  the 
suit.  The  High  Court  accordingly 
awarded  the  amount  of  actual  loss 
found  to  have  been  incurred  in 
respect  of  each  year  with  interest 
thereon  from  each  year  to  the 
date  of  the  High  Court's  order  ...     449 

See  Co-sharer  (1) 

See  Execution  (19j 

See  Remand  (2) 

Minor.  ' 

(1)  A  cannot  be  bound  by  an 

Amcen*s  inquiry  during  which  he 

was  not  properly  represented     ...     342 

(2)  It  is  not  optional  with  a  ^—  to 
sue  either  in  his  own  name,  or 
through  the  intervention  of  a 
guardian  :  he  must  be  represented 

by  a  legally  constituted  guardian      395 
See  Act  IV  {B.C.)  of  1870  (I) 
See  Act  IX  of  1871  (3) 
See  Jurisdiction  (11) 
See  Legal  Necessity  (1) 
See  Onus  Prohandi  (7) 
See  Partition  {\)  (2) 

MiSAPPBOPBIATION. 

See  Cause  of  Action  (2) 

Misjoindeb. 

See  Dispossession  (1 ) 

Mokubbubeb. 

See  Privy  Council  Rulings  (5) 

Monbt-Decbbb. 

See  Execution  (12) 
See  Jurisdiction  (8) 
See  Mortgage  Bond(\) 

Mobtoagb. 

(1)  The  legal  representative  of  a 
mortgagor  is  entitled  to  redeem 
the  mortgaged  property,  and  to  a 
notice  of  foreclosure    ...  ...       25 
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MoBTG  AQB. — (  Continued,) 

(2)  DefeiidaBt  No.  i  borrows  money 
fi*om  plaintiff  on  a  bond,  bT|)othe- 
cating  property  by  way  of  simple 
mortgage.  He  tben  exeootes  a 
similar  instrument  in  favor  of 
defendant  No.  2  on  a  further  loan, 
and  subseauently  executes  a  second 
bond  in  faYor  of  plaintiff  for  the 
amount  (principal  and  interest) 
due  under  the  first  bond.  Plain- 
tiff obtains  a  decree  against  the 
defendant  No.  1  for  tbe  money 
due  under  the  second  bond,  and 
sometime  afler,  defendant  No.  2 
also  obtains  a  decree  upon  his  bond. 
The  property  is  sold  in  execution 
of  plaintiff's  decree,  and  purchased 
by  decree-holder,  after  which, 
defendant  No.  2  executes  his 
decree  and  attaches  the  property 
which,  notwithstanding  plamtiffVi 
objection,  is  sold  and  purchased 
by  defendant  No.  2,  who  obtains 
possession.  Plaintiff  sues  to  have 
the  sale  to  the  latter  set  aside  and 
his  own  purchase  upheld  : 

Held  that  plaintiff  on  purchas- 
ing at  the  sale  in  execution,  took, 
subject  to  the  defendant's  security, 
to  this  extent  that  the  defendant 
by  paying  off  the  prior  debt  might 
estabfish  his  own  security. 

Held  that  the  question  whether 
plaintiffs  first  security  was  ex- 
tinguished by  his  taking  a  second 
security,  covering  the  original 
debt  with  interest,  would  depend 
on  the  intention  of  the  parties, 
which,  in  this  case,  was  shown  by 
the  original  bond  having  remained 
in  the  possession  of  the  creditor,,* 
See  Decree  (11) 
See  Onus  Probandi  (1) 

MoBTGAGB  Bond. 

When  a  creditor  who  holds  a  bond 
whereby  property  is  mortgaged, 
elects  to  take  a  money  decree,  and 
in  execution  thereof  brings  the 
mortgaged  property  to  sale,  he  by 
that  sale  transfers  to  the  purchaser 
the  benefit  of  his  own  lien  and 
also  the  right  of  redemption  of 
bis  debtor.  When,  therefore,  the 
decree-holder  b  himself  the  auc- 
tion-purchaser, lie  obtains  the 
right  to  have  his  lien  on  the 
mortagaged  land,  satisfied 

MOBTGAOBD  PbOPBBTT. 

A  party  purchasing  — — *  nfter  a 
suit  haa  oeen  instituted  to  enforce 
the  mortgage  takes  nothing  as 
against    the    mortgagee,    or    as 


Page. 
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460 
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Mobtgaqbo  Pbopbbtt. — (Continued,) 

against  one  who  claims  under  a 
decree  which  directs  the  sale  of 
the  property  in  satisfaction  of  the 
mortgage,  even  though  the  deed 
of  sale  is  register^,  and  the 
mortgage  was  not  registered      ...     382 

MOETGAGBB. 

Where  a  —  having  elected  to  sue 
a  mortgagor  instead  of  selling 
the  mortgaged  property,  obtains 
a  decree  without  costs  in  the 
Appellate,  and  the  first  Court 
in  a  further  suit  on  default  as  to 
instalments  gives  him  a  decree 
without  costs,  HKLD  that  the  first 
Court  could  only  follow  the  rule 
as  to  costs  laid  down  by  the  Ap- 
pellate Court;  but  that  on  tne 
defendant's  defaulting  again,  it 
would  do  well  to  consider  all  the 
circumstances  ...  ...       84 

5ee  Mortgage  (2) 

See  Privy  Council  Rulinge  (5) 

MOBTQAGOB. 

A  — ^  *8  legal  representative  is  the 
person  who,  by  law  or  contract, 
succeeds  the  — ^  in  hb  position 
relative  to  the  mortgagee  in  re- 
spect of  the  property ;  and  such 
a  succession  may  occur  either  by 
the  death  of  the  — ,  or  by 
assignment  of  the  equity  of  re- 
demption      ...  ...  ...      25 

Municipal  Cobpoeation. 

A  suit  against  the  -—  of  Howrah  for 
the  value  of  goods  sold  and 
damages  in  consequence  of  attach- 
ment and  sale  of  plaintiffs  move- 
able property  under  a  prosecution 
under  Act  III  (B.C.)  of  1864 
s.  67  is  not  maintainable  ...     222 


N 

Nautcbbs. 

Attending  —  and  occasionally  giv- 
ing —  at  one's  own  expense, 
cannot  be  considered  immorality 
on  the  part  of  a  father  absolving  a 
son  from  obligation  to  pay  his 
debts  ...  ...  ...    260 


Nbumputbo, 


New  Case. 


See  Partition  (3)  (4) 


See  Appellate  Court  (3) 
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NOTICB. 
(1) 


96 


271 
327 


A  purchaser  of  the  mortgagor's 
interest  whether  he  is  in  posses- 
sion or  not,  is  entitled  to  ■  of 
foreclosure  except  where  an  j  alien- 
ation has  been  prohibited  by 
contract  between  the  mortgagor 
and  mortgagee  ;  and  a of  fore- 
closure does  not  bind  any  pur- 
chaser who  has  not  been  served 
with  it 

(2)  To   be  reasonable,    a to   quit, 

given  by  a  landlord  to  a  tenant, 
must  fix  a  time  within  which  the 
ryot  is  required  to  quit  the  land... 

(3)  When  a is  issued,  a  new  period 

of  limitation  begins  to  run 
See  Ejectment  (2) 
See  Enhancement {\) 
See  Execution  (11) 
See  Land-lord  and  Tenant  (5) 

O. 
Objection. 

Where    no is  taken    before   the 

first  Court  to  an  account  which 
is  there  prepared  as  agreed  to  by 
both  parties,  it  cannot  be  taken  in 
the  Appellate  Court      ...  ...     251 

See  Execution  (^6) 

Onus  Probandi. 

(1)  In  a  suit  for  possession  where 
plain tifi  sets  up  a  late  purchase 
against  a  defendant  whose  title  is 
derived  from  a  sale  in  execution  of 
a  decree  made  on  a  mortgage-bond 
and  alleges  that  the  earlier  trans- 
action was  fi*audulent  ...  ...       56 

(2)  In  a  suit  to  have  a  purchase  at  an 

execution -sale  set  aside  on  the 
ground  that  it  was  not  bona  fide..,     141 

(3)  In  a  suit  for  arrears  of  rent  and  for 

ejectment  in  consequence  of  non- 
payment where  defendant  chal- 
lenges the  rate  claimed  as  well  as 
plain tifi*8  nght  to  sue  alone         ...     289 

(4)  In  a  suit  for  khas  possession  against 

a  lessee  who  sets  up  a  title  to 
defeat  plaintifi's  admitted  right  as 
zemindar        ...  ...  ...     291 

(5)  In  a  suit  by  a  member  of  a  joint 

Hindoo  family  to  recover  posses- 
sion of  a  share  of  the  ancestral 
property,  where  limitation  is 
pleaded  ...  ...  ...     381 

(6)  Where  the  purchaser  of  an  estate 
at  a  sale  for  arrears  of  revenue, 
afler  withdrawing  a  suit  for 
arears  of  rent,  sues  to  eject  the 
defendant  from  a  piece  of  land 
on  which  his  1  omestcad  was,  i.e., 
to  declare  the  land  liable  to  assess* 
ment  and  to  obtain  khas  posses- 
sion... ...  ...  ...     388 
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(7)  A  defendant  who  pleads  plain tifi's 

minority  as  a  bar  to  the  suit,  is 
bound  to  substantiate  the  plea    ...     395 

(8)  In  a  suit  to  recover  possession  of 
an  ousut  talook  on  the  allegation  of 
having  been  dispossessed  by  the 
purchaser  of  the  zemindaree  right     431 

See  Decree  (10) 

See  Hindoo  Law  { 2> 

See  Privy  Council  Rulings  (5)  (17) 

See  Right  of  Occupancy  \fi) 

See  Special  Appeal  (8) 

Obioinal  Jubisdiction. 

(1)  Where  appellant  fails  to  deliver 
the  paper  books  and  is  not  re- 
presented by  Council  at  the  appeal, 
and  the  respondent,  though  he  has 
the  option,  does  not  deliver  the 
paper-books,  the  Court  dismisses 
the  appeal  without  costs,  although 
the  rei^pondent  appears  at  the 
hearing  by  Counsel       ...  ...     136 

(2)  A  case  should  not  be  sent  to  the 

High  Court  under  Act  XXVI  of 
1864  ss.  7  and  8  until  the  party 
against  whom  judgment  is  given 
hns  given  the  security  there  men- 
tioned, and  the  Small  Cause  Court 
before  sending  the  case  should 
see  that  the  security  is  given. 

Where,  after  examination  of  a 
sample  of  certain  goods  contracted 
for,  it  is  agreed  by  both  parties 
that  the  goods  should  be  taiken  at 
a  rate  less  than  the  contract  rate, 
the  parties  cannot  after  that  vaise 
the  question  whether  there  has 
been  a  breach  of  contract,  and 
ask  for  damages  by  reason  of  the 
goods  not  bemg  of  the  quality 
contracted  for  ...  ...        ih. 

(3)  Where  a  purchaser  engages  to 
take  delivery  of  cargo  from  a  ship 
at  a  certain  rate  per  diem,  and  in 
the  event  of  failure  to  pay 
demurrage,  the  terms  of  the  stipu- 
lation in  the  contract,  construed  ..     139 

(4)  Where  a  broker  agrees  to  give  up 

an  admitted  claim  to  brokerage  on 
2,000  corahs  previously  disposed 
of  in  consideration  of  defendant, 
a  commission  agent,  employing 
him  to  sell  a  like  quantity  of 
corahs  and  all  his  other  goods  for 
the  future,  employing  plaintiff 
alone  as  his  broker,  and  where 
it  is  also  agreed  that,  if  defendant 
does  not  sell  the  second  batch  of 
corahs  through  plaintiff,  the 
brokerage  on  the  whole  will  be 
payable  by  defendant,  held  that 
the  agreement  is  not  void  either 
as  being  in  restraint  of  trade  or 
for  uncertainty  ...  •••     146 
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the  absence  of  nny  express  agree- 
ment to  the  contrary,  a  landlord 
b  under  the  implied  obligation 
to   indemnify   his   tenant  against 

or  disturbance  of  possession 

by  his  own  act,  or  by  the  acts  of 
those  who  claim  under  him,  or 
hare  a  right  paramount  to  his, 
but  not  against  the  wrongful  acts 
of  third  parties  ••• 


121 


Papkr  Book. 

(1)  The  petitioner  in  a  regular  appeal 

to  the  High  Court  should  not  be 
called  upon  to  deposit  the  costs  of 
translating,  &c.,  any  papers  of 
which  he  has  not  fumisneu  a  list 
with  a  view  to  their  inclusion 
in  the  — .  What  papers  a 
party  requires,  or  ought  to  print, 
IS  a  matter  which  he  or  his  ynkeel 
must,  in  the  first  instance,  deter- 
mine ;  the  Deputy  Registrar  pre- 
paring hb  estimate  and  demand- 
ing payment  according  to  the 
requirements  made  on  him  ...     458 

(2)  If  the  petitioner  in  a  regular  appeal 

to  the  High  Court  does  not  furnish 
the  Deputy  Registrar  with  a  list 
of  papers  which  he  desires  to 
have  prepared  and  placed  in  the 
— ,  that  officer  ought  not  to 
serve  him  with  an  estimate  of  the 
cost  of  printing,  &c.  ...     459 

Partitiow. 

(1)  A  —  in  respect  of  which  no 
formalities  have  been  observed, 
and  no  record  pre8ei*ved,  except  a 
list  representing  the  result  arrived 
at,  is  not  In  itself  obligatory  on 
the  minor  who  has  the  option  of 
repudiating  it  when  he  comes  of 
age  or  within  a  reasonable  period 
aW  that  date  ^.  ...       68 

(2)  A  minor  can  only  be  held  to  have 
accepted  a  — ^-  if  he  has  acted 
in  such  a  way  to  the  plaintiffs  ns 
to  lead  them  naturally  to  suppose 
that  he  has  done  so      ...  •••       68 

(3)  Where  the  father  of  a  joint  Hindoo 
family  executes  a  neumputro, 
declaring  that  his  four  sons  are  not 
to  divide  the  property,  and  it  hap- 
pens that  one  of  his  sons  pre- 
deceases his  father  without  issue, 
and  another  leaving  two  sons  not 
bound  by  the  prohibition,  held 
that  as  these  grandsons  are  parties 
having  interest  in  the  property, 
conditions  which  do  not  and  can- 
not affect  them  ought  not  to  be 


Pi'ge. 
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held  to  restrain  the    other    co- 
sharers  ...  ...  ...     297 

(4)  Qucere.    Is     a    provision    in    a 
neumputro,  prohibiting  — *—  valid, 
or  is  It  central^    to   Hindoo  law, 
ultra  vires  and  null  and  void  ?    ...     297 
See  Possessory  Suit  (2) 

Prnaltt. 

See  Privy  Council  Rulings  (3) 
Paifsioif. 

See  Imperial  Grant  of  Land  (1) 

Petition. 

See  Kistbundee  (1) 


Phdlkor. 


Plaint. 


See  Jurisdiction  (9) 

See  Privy  Council  Rulings  (16) 


Plbadinqs. 

Where  the  appellants  pleader  asks 
to  be  allowed  to  witiidraw  from 
the  appeal  before  the  hearing 
begins,  the  respondent's  pleader 
cannot  be  heard  upon  cross - 
objection        ...  ...  ...     22^^ 

POSSBSSIOR. 

(1)  In   a  suit  to  set  aside  a  decree 

where  plaintiff  seeks  to  recover 
■  on  the  strength  of  his  title, 
the  Court  is   bound    to   try   the 
question  of  title  ...  ...       21 

(2)  In  a  suit  for ,  which  had  been 

h)St  after  enjoyment  for  more  than 
12  years,  held  that  plaintiff  is 
entitled  to  recover  the  property 
even  if  unable  to  establish  the 
kobala  under  which  he  claims  to 
have  purchased  ...  ...     204 

(3)  Where  the  ^— of  a  plaintiff  suing 

for  a  declaration  of  title  extends 
over  a  period  of  more  than  12  years, 
and  the  nature  of  that  —  is  such 
that  it  can  be  successfally  relied 
upon  as  a  bar  to  a  suit  by  a  stran- 
ger to  recover  -^,  a  Court  of 
justice  is  competent  to  declare  his 
title  upon  such -—^     ...  ...     205 

(4)  There  is  no  necessary  presump- 

tion that  property  in  the  —  of 
a  respectable  female's  husband, 
brother  and  son   respectively,   is 

in   her   behalf,   and   not  on 

theirs  ...  ...  ...     264 

See  Ancestral  Property  (2) 

See  Co -sharer  (I) 

See  Ejectment  (\) 

See  Onus  Prohandi  (4) 
V  See  Privy  Council  Rulmgs.(l5) 

Sec  Right  of  Suit  {I) 
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(1)  The  opinion  tbat   even  if  plain- 

tiff's purchase  is  made  on  a  wrong 
declaration  as  to  the  nature  of 
8*8  rijrht  from  whom  he  pur- 
chased, still  plaintiff  is  entitled  to 
possession  under  whatever  legal 
right  S  admittedly  had,  is  bad  in 
law  ...  ...  ...  ...       60 

(2)  In   a  suit  for  possession  of  laud 

which  plaintiff^s  vendor  bad  pur- 
chased jointly  with  those  under 
whom  defendants  claimed,  held 
that  it  was  not  necessary  for 
plaintiff"  to  show  an  actual  formal 
partition :  it  was  enough  to  show 
that  his  vendors,  and  he  himself 
after  them,  had  in  fact,  for  a  con- 
siderable time,  held  their  share  in 
a  separate  form  ...  ...     259 

(3)  In   a  suit  to  recover  land  on  the 

allegation  of  wrongful  possession, 
all  that  plaintiff  is  required  to 
prove  is,  that  he  was  peacefnllj 
in  possession,  and  was  wrongfully 
dispossessed  by  defendant  ...     291 

See  Landlord  and  Tenant  (3) 
See  Onus  Frohandi  (8) 
See  Right  of  Suit  (2) 

Post-nuptial  Contract. 

(1)  —8  are  not  a  mere   nullity  at 

law  ...  ...  ...  ...       67 

(2)  Where  a  husband    stipulates  in   a 

I  to  do  nothing  without  the 
permission  of  his  wife  on  pain  of 
immediate  divorce  and  reabzation 
of  den  mohWy  and  also  to  pay  over 
to  her  all  the  money  he  may  earn      67 


Pbacticb. 


See  Original  Jurisdiction  (1) 


Pbesumption. 

(1)  The  fact  that  defendant  holds  a 
pottah  of  a  date  subseauent  to  the 
permanent  settlement,  but  granted 
in  confirmation  of  a  prior  holding, 

.  does  not  rebut  the  arising 

under  Act  X  of  1859  8.  4  ...       58 

(2)  The    maxim    omnia    presumuntur 

rite  esse  acta  cannot  apply  where 
it  is  plain  that  the  greatest  pos- 
sible irregularities  have  occurred    367 

See  HindooLaw  (2) 

See  Revenue  Suit  (1) 

Privt  Council  Appeal. 

(1)  Where  an  appeal  has  been  filed 
under  the  Letters  Patent,  s.  15, 
against  the  grant  of  a  certificate 
to  an  applicant  for  permission  to 
appeal  to  the  Privy  Council,  there 
is  no  ground  for  the  contention 
by  the  applicant  that  the  six  weeks 
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prescribed  in  Act  VI  of  1874 
8.  11  will  not  begin  to  run  till 
such  appeal  is  finally  disposed  of  220 
(2)  When  tne  Privy  Council  decrees, 
not  only  a  certain  specified  sum 
as  the  costs  of  the  appeal  to  Eng- 
land, but  also  awards  the  costs 
incurred  in  the  Conrta  in  India, 
the  decree-bolder  is  entitled  to 
the  coats  for  translating  the  record 
of  the  appeal  and  for  transmitting 
it  to  England  ...  ...     463 

Privt  Council  Decree. 

See  Mesne  ProfiU  (4) 

Privt  Council  Rulings. 

(1)  J,  as  the  executor  of  his  deceased 
father  S,  obtained  a  decree  which 
he  held  in  trust  for  S*s  heirs,  mz., 
himself  and  his  brothers.  One  of 
the  brothers  (H)  died,  leaving  J 
and  M  his  executors.  M  then 
sold  to  J  the  interest  of  H*8  sons 
for  an  inadequate  consideration : 

Held  that,  according  to  the 
rules  of  equity,  the  sale  could  not 
stand ;  but  that  J  was  bound  to 
return  to  H*s  sons  their  s^are  in 
that  estate,  upon  receiving'  back 
the  purchase-money. 

Held  that  the  ssde  was  equally 
invalid  against  any  other  person 
for  whose  benefit  the  trustee  (J> 
may  have  purchased  secretly  in 
his  own  name,  as  it  would  be 
against  the  trustee  himself         ...         6 

(2)  Where  land  which  has  submerged 
re-forms,  and  can  be  identified  as 
having  formed  part  of  a  particular 
estate,  the  owner  of  that  estate  ia 
entitled  to  it ...  ...  ...         8 

(3)  Defendant  entered  into  a  bond 
agreeing  to  pay  a  specified  rate  of 
interest  in  instalments  on  a  sum 
borrowed,  and  to  repay  the  prin- 
cipal in  12  years  ;  the  obligee  not 
being  bound  to  accept  payment 
earlier.  A  zemindaree  was  mort- 
gaged as  security,  and  it  was  pro- 
vided that,  if  anv  obstacles  were 
caused  by  the  de&ndant  in  respect 
of  any  of  the  conditions  of  the 
bond,  the  mortgagee  would  be 
competent,  afler  two  months* 
notice,  to  sell  the  property  or  por- 
tions thereof,  and  pay  himself  the 
principal  and  the  interest  thereon 
for  the  unexpired  portion  of  the 
12  years. 

A  portion  of  the  interest  having 
come  into  arrear,  plaintiff  gave 
notice  of  sale ;  but  defendant  dis- 
puted his  right  to  sell  on  the  alleged 
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ground  as  not  being  an  **  obstruc- 
tion*' within  the  bond.  The 
parUes  not  being  eble  to  come  to 
m  final  agreement  as  to  the  condi- 
tions of  sale,  plaintiff  brought  this 
suit  claiming  the  full  amount  of 
the  mortgage-money  with  interest 
for  12  years.  He  obtained  a 
decree,  which  was  modified  by  the 
High  Court,  who  gave  him  prin- 
cipal and  interest  at  the  stipulated 
rate: 

HsLD  that  the  Clause  relating 
to  sale  was  in  the  nature  of  a 
penalty,  and  plaintiff*  was  not 
entitled  to  enforce  it  only  upon 
de&ult  in  the  payment  of  interest. 

Held  that  the  suit  was  not 
maintainable,  either  as  an  action 
for  damages  for  the  amount  which 
plaintiff'  could  have  obtained  by 
the  sale,  or  on  the  bond  itself     ... 

(4)  The  period  of  60  years,  within 
which  the  law  allows  mortgagors 
to  bring  their  suit,  cannot  be 
diminished  by  any  Court  of  justice 
on  the  ground  of  the  laches  of  a 
party  in  the  prosecution  of  his 
rights. 

Following  a  previous  ruling  of 
the  Privy  Council  (in  the  case  of 
Radbanath  Bose  v.  Gisbome  and 
Co.),  it  was  held  that  in  a  suit, 
founded  upon  a  right  to  redeem, 
the  defendant,  in  order  to  claim 
the  benefit  of  Act  XIV  of  1859 
8.  5  must  show  three  things^  first, 
that  he  is  the  purchaser  according 
to  the  proper  meaning  of  that 
term;  second,  that  he  is  a  bona 
fide  purchaser ;  and  third,  that  he 
is  a  purchaser  for  valuable  con- 
sideration 

(5)  In  a  suit  by  mortgagees  under  a 
zur-i-peshgee  mortgnge,  not  only 
for  possession,  but  also  for  setting 
aside  a  mokurruree  lease,  which 
was  alleged  to  have  been  granted 
by  the  mortgagor  prior  to  the 
mortgage,  and  under  which  defend- 
ants had  been  in  possession  for 
some  time  in  accordance  with  a 
Magistrate's  order : 

Ubld  that  the  onus  was  on  the 
plaintiff's  to  ffive  some  evidence 
to  impeach  we  validity  of  the 
mokurruree :  but  this  having  been 
done,  and  a  strong  primd  facie 
case  made  out,  the  onus  was 
shifted,  and  it  became  incumbent 
on  the  defendants  to  show  that  the 
mokurruree  was  executed  before 
the  zur-i-peshgee,  and  that  it  was 
granted  bona  fide  for  a  real  consi- 
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deration,    and    intended     to     be 
operative  as   between  the  mort- 
gagor and  the  lessee     ...        /  ... 

(6)  The  statutory  sale  of  an  under- 
tenure  under  Regulation  VIII  of 
1819  cannot  be  set  aside,  because 
one  of  the  witnesses  to  the  notice 
(which  was  in  fact  served)  turns 
out  not  to  be  substantial . 

The  High  Court's  construction 
of  the  word  **  substantial,"  in  s.  8 
of  the  above  Regulation,  as  mean- 
ing a  wealthy  man  from  whom 
damages  could  be  recovered  by  the 
putneedar  in  the  event  of  the 
attestation  being  false,  was  held  by 
the  Privy  Council  to  be  too  limited 
a  view;  wealth  being  only  one 
element  in  the  position  and  status 
of  the  witness.  If  he  lived  in  the 
neighbourhood,  nnd  was  a  respect- 
able man,  and  of  good  character, 
their  Lordships  saw  no  reason  why 
the  Judge  miglit  not  properly 
come  to  the  conclusion  that  he  was 
a  substantial  pei*son 

(7)  The  right,  given  by  Act  VIII  of 
1859  s.  15  of  obtaining  a  declara- 
tion of  title  without  consequential 
relief,  can  be  claimed  only  in 
those  cases  where  the  Court  could 
have  granted  relief  if  relief  had 
been  prayed  for. 

A  suit  instituted  by  a  zemindar 
against  a  number  of  his  ryots  for  a 
declaration  of  a  mal  title  by 
setting  aside,  not  a  deed  set  up, 
but  an  allegation  made  by  the 
defendanta  of  a  bromuttur  title, 
was  held  to  be  not  maintainable, 
because  relief  could  not  be  granted 
in  the  shape  of  merely  setting 
aside  an  assertion  which  may  have 
been  merely  by  word  of  mouth  ... 

(8)  Where  a  Hindoo  wife  is  entitled 
to  an  absolute  estate  in  certain 
property,  her  husband  cannot  cut 
down  her  interest  to  a  life-interest 
by  any  dowl  which  he  may  make  ... 

(9)  Where  a  copy  of  a  deed  is 
tendered  as  evidence,  and  the 
party  tendering  it  fails  to  comply 
with  the  conditions  required  to 
make  the  copy  statutory  proof  of 
the  deed,  he  is  at  liberty  to  give 
other  secondary  evidence  of  the 
contents  of  the  deed,  if  the  non- 
production  of  the  original  has 
been  duly  accounted  for. 

The  general  principle  of  the  Ma- 
homedan  law  that  a  gifl  is  invalid 
where  there  is  want  of  accept- 
ance and  seisin  by  the  donee,  is 
subject    to    the    exception    that 
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where  there  is,  on  the  purt  of  n 
father  or  other  guardian,  a  bond 
fide  intention  to  make  a  gift,  the 
hiw  will  be  satisfied  without 
change  of  possession,  and  will 
presume  the  subsequent  holdinjr 
of  the  property  to  be  on  belialf  of 
the  minor. 

The  rule  of  Mahomedan  law  that 
the  gift  of  Mushd^  or  an  undivided 
part  in  property  capable  of  parti- 
tion, is  invalid,  does  not  ap|)ly 
to  definite  shares  in  zeinindaries 
which  are  in  their  nature  separate 
estates  with  separate  and  defined 
rents. 

Where  an  issue  was  not  raised  in 
the    Court  of  first  instance,  nor 
taken  in  the  ground  of  appeal,  it 
is  too  late  to  set  it  up  for  the  first 
time  in  special  appeal,  specially 
if   the    evidence    has    not  been 
directed  to  it  ...  ...     208 

(10)  The  Privy  Council  aflirmed  the 
principle  of  a  decision  of  a  Full 
Bench  of  the  High  Conrt  (9 
Weekly  Reporter,  p.  505),  which 
held  that,  in  the  case  of  succes- 
sion by  a  reversionary  heir  after 
the  death  of  a  widow,  who  takes 
by  inheritance  from  her  husband, 
and  is  dispossessed,  the  period  of 
limitation  as  against  the  rever- 
sionary heir  in  the  absence  of 
fraud  is  not  to  be  reckoned  from 
the  time  when  he  succeeds  to  the 
estate,  but  fi*om  the  time  at  which 
it  would  have  been  reckoned 
against  the  widow  if  she  bad  lived 
and  brought  the  suit. 

According  to  Hindoo  law,  the 
right  once  vested  in  a  daughter 
by  inheritance  does  not  cease  until 
her  death,  notwithstanding  she 
become  barren,  or  a  widow  who 
has  not  borne  a  son.  Circum- 
stances of  that  nature  do  not 
destroy  a  heritable  right  which 
has  once  vested.  If  two  sisters, 
upon  the  death  of  their  mother, 
together  constitute  their  fatber*s 
heir,  then  upon  the  death  of  one 
of  them,  the  property  which  de- 
scended to  both  jointly  survives  to 
the  other,  whose  right  of  survivor- 
ship, previously  acquired  by  in- 
heritance, is  not  destroyed  by  her 
disqualification  to  inherit  at  that 
time  by  reason  of  her  being  a 
childless  widow. 

An  admission  of  a  fact  on  the 
pleadings  by  implication  is  not  an 
admission  for  any  other  purpose 
than  that  of  the  particular  issue, 
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and  is  not  tantamount  to  proof  of 

the  fact  ...  ...  ...      214 

(1 1)  In  a  suit  to  set  aside  two  decrees, 
which  declared  that  certain  bond- 
bebts  incurred  by  the  shebait  of 
nn  idol  should  be  realized  from 
the  rents  or  profits  of  the  dewut- 
tur  mehal,  it  was  held  that  the 
High  Court  was  right  in  holding 
that,  in  the  absence  of  proof  of 
fraud  or  collusion,  it  could  not 
re-open  and  review  those  judg- 
ments. It  was  held  also  that  tbe 
Privy  Council,  since  it  was  not 
sitting  in  appeal  to  determine 
whether  the  conclusions  of  faet 
or  of  law  on  which  those  decrees 
were  founded  were  right  or  wrong, 
could  properly  deal  only  with  the 
operation  and  effect  of  the  decrees 
as  they  stood. 

Notwithstanding  that  property 
devoted  to  religious  purposes  is, 
as  a  general  rule  of  Hindoo  law, 
inalienable,  it  is  competent  for 
the  shebait,  in  his  capacity  as 
shebait  and  manager,  to  borrow 
money  for  the  proper  expenses  of 
keeping  up  worship,  repairing 
temples,  defending  litigation,  and 
other  like  objects ;  but  the  power 
to  incur  such  debts  roust  be  mea- 
sured by  the  existing  necessity 
for  incurring  them.  And  judg- 
ments obtained  against  a  former 
shebait  in  respect  of  debts  so 
incurred  are  binding  upon  suc- 
ceeding shebaits  ...  ...     253 

(12)  An  estate  was  sold  for  arrears  of 
revenue  under  Act  XL  of  1859, 
and,  after  the  necessary  deduc- 
tions, the  surplus  proceeds  re- 
mained in  deposit  with  the 
Collector.  Of  these  upwards  of 
Us.  35,000  was  the  share  of  ap- 
pellant, one  of  the  share- 
holders, who  instituted  a  suit  to 
set  aside  the  revenue  sale,  and 
after  some  litigation  proved  suc- 
cessful. An  appeal  from  the 
decree  having  b«en  dismissed  by 
the  Privy  Council  on  18th  Decem- 
ber 1873,  the  sale  was  conclusively 
set  aside. 

Meantime,  one  S  P  S,  a  judg- 
ment-creditor, attached  the  appel- 
lant's intei*est  in  the  surplus 
proceeds  and  sold  it  in  execu- 
tion for  Us.  8,000  to  one  J  P, 
agent  for  respondents.  The  Rs. 
8,000  WAS  drawn  out  from  the 
Court,  and  applied  in  satisfaction 
of  decrees  held  by  8  PS  and 
others.   Subsequently  respondents 
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applied  to  the  Collector  for  paj- 
ment  to  them,  as  purohasers 
under  the  execution-sale,  of  the 
nppellant*s  assumed  interest  in 
the  surplus  proceeds  of  the  rev- 
enue sale.  Bat  as  tlie  revenue- 
sale  had  been  set  aside,  the  Col- 
lector refusetl  the  application. 
Upon  which  the  respondents  sued 
the  appellant,  the  oeir  of  S  P  S 
and  the  otiier  judgment-creditors, 
for  the  Rs.  8,000  with  interest. 
The  High  Court  on  appeal  gave 
them  a  aecree  against  the  appel- 
lant: 

Held  that  respondents  had 
established  no  title  to  recover  the 
sum  sued  for  from  appellant 

Hkld  that  the  doctrine  of 
Courts  of  equity  that  a  plaintiff 
who  comes  to  be  relieved  m>m  his 
own  act  must  submit  to  the 
equitable  conditions  which  the 
Court  may  see  fit  to  impose  was  in- 
applicable to  the  case  of  the 
appellant,  who  was  not  seeking 
the  lud  of  the  Court,  but  was 
himself  sued  for  money  paid 
under  no  contract  or  consent  of 
his,  but  under  proceedings  taken 
in  inviium : 

Held  that  respondents  bonght 
the  appellant's  interest  in  the  sur- 
plus proceeds  subject  to  the  con- 
tingency of  his  succeeding  in  his 
suit  to  set  aside  the  revenue-sale, 
in  which  event  that  interest  would 
be  niL  '  There  is  no  general 
equity  existing  between  the 
parties  upon  which  appellant 
ought  to  be  compelled  to  restore 
to  the  respondents  their  original 
position,  oecause  the  event  on 
which  they  speculated  has  gone 
against  thein  ...  ••• 

(IS)  The  Code  of  Civil  Procedure 
(Act  VIII  of  1859)  s.  15  must  be 
construed  upon  the  principles, 
and  by  the  light  of  the  decisions 
of  the  English  Courts  of  equity 
upon  the  15th  and  16th  Victoria, 
cap.  86,  s.  50,  which  is  in 
precisely  the  same  words,  and  the 
construction  which  must  be  put 
upon  it  is  that  a  declaratory  decree 
cannot  be  made,  unless  there  is  a 
right  to  consequential  relief  capable 
or  being  had  in  the  same  Court,  or 
in  certain  cases  in  some  other 
Court. 

The  mere  quieting  of  doubtful 
titles  is  not  sufficient  reason  for 
a  declaratory  decree;  and  it 
appeared  to  their   Lordships   to 
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have  been  very  reasonablv  ruled  in 
India  that  the  Court  will  not  try 
questions  of  title  as  to  future 
interests  where  neither  claimant 
has  a  right  to  present  possession, 
especially  questions  of  title  which 
may  never  arise. 

A  suit  by  a  reversioner  to  re- 
strain a  widow  or  other  Hindoo 
female  from  acts  of  waste,  al- 
though his  interest  during  her  life 
is  future  and  contingent,  must  be 
brought  with  that  object  and  for 
that  purpose  alone,  and  the  ques- 
tion to  be  discussed  would  be 
solely  between  him  and  the 
widow;  he  could  not  by  bringing 
such  a  suit  get,  as  between  him 
and  a  third  party,  an  adjudication 
of  title  which  he  could  not  get 
without  it       ...  ...  ...     314 

(14)  A  suit  brought  to  recover  rent 
on  account  or  a  dependent  talook 
at  an  enhanced  rate  after  notice 
was  decreed  by  the  Collector. 
I'he  case  came  in  appeal  before 
the  High  Court,  who  thought  that 
the  rent  admittedly  never  having 
varied,  the  defendant  was  protect- 
ed from  enhancement  under  Act 
X  of  1859  s.  15.  Plaintifi  appealed 
to  the  Privy  Council,  pleading 
grounds  on  which  the  rent  of 
ryots  having  rights  of  occupancy 
were  liable  to  enhancement  under 
s.  17: 

Held  that  these  grounds  were 
not  applicable  to  a  dependent 
talook  created  before  the  decen- 
nial settlement:  such  talooks 
being  protected  firom  enhance- 
ment by  Reg.  VIII  of  1793  s.  51 
except  under  the  circumstances 
therein  mentioned. 

Held  that  even  a  dependent 
tal<K)kdar  who,  under  the  pro- 
visions of  that  Section  (51),  might 
otherwise  be  liable  to  enhance- 
ment, was  exempted  by  Act  X 
of  1859  s.  15,  if  he  held  his 
tenure  otherwise  than  under  a 
terminable  lease,  and  at  a  fixed 
rent  which  had  pot  been  changed 
from  the  time  of  the  permanent 
settlement. 

Hbld  that,  as  these  conditions 
were  satisfied  in  the  case  of  this 
talook,  it  was  protected  fi'om 
enhancement;  for,  although  a 
decree  of  the  Sudder  Court  of 
18'21  had  declared  that  the  jumma 
should  be  fixed  at  pergunuah 
rates,  and  a  decree  of  1860  con- 
strued the  earlier  decree  as.declar- 
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ing  that  plaintiff  was  entitled  to 
enhance,  the  rent  never  was 
assessed  at  perguniiah  rates,  and 
never  was  enhanced    •••  ...     352 

(1^)  In  a  suit  for  .possession  brought 
by  the  holder  of  a  certificate  of 
purchase  of  property  sold  at  an 
executiou-sale,  it  is  open  to  the 
real  owner,  if  in  possession  (Act 
VIII  of  1859  8.  260  notwith- 
standing) to  show  that  plaintiff 
is  the  apparent  owner  only 
(benameedar)  and  a  mere  trustee. 
Where  a  man  steps  in  during 
an  auction-sale,  and  assumes  the 
character  of  a  principal  agent, 
and  deposing  another,  who  is  really 
acting  as  agent,  purchases  the 
property,  he  cannot  afterwards  be 
allowed,  in  equity,  to  turn  round 
and  claim  to  nave  purchased  not 
for  the  principal  but  for  himself^ 
and  to  obtain  a  profit  out  of  his 
purchase        ...  •«.  •••     358 

(16)  A  suit  was  brought  by  a  Hindoo 
widow  to  recover  her  share,  as 
heiress  to  her  husband,  in  certain 
family  property,  of  which  she 
claimed  a  portion  in  her  absolute 
right,  and  a  portion  as  one  of  the 
joint  sheboits  of  certain  idols. 
Among  other  properties  plaintifi 
claimed  one-fifth  share  in  a  talook, 
not  as  a  debuttur  property,  but,  in 
light  of  her  husband,  as  her 
absolute  property.  The  first 
Court  found  that  this  share  was 
the  property  of  a  certain  idol, 
and  held  that  she  had  not  main- 
tained the  allegation  in  her  plaint, 
and  even  if  entitled  to  it  in  her 
right  of  joint  shebait,  she  could 
not  recover  in  that  capacity,  as 
she  had  not  framed  her  plaint  in 
that  way,  and  had  not  sued  as 
shebait.  The  Privy  Council  held 
the  High  Court  to  be  right  in 
treating  this  objection  as  one 
rather  of  form  than  of  substance 
and  in  giving  the  relief  prayed 
for. 

The  defendants  having  pleaded 
that  certain  Government  papers, 
in  which  plaintiff  claimed  a  share, 
had  been  appropriated  by  a 
memorandum  of  agreement,  to 
the  service  of  an  idol,  and  the 
agreement  was  substantiated  by 
very  strong  evidence,  and  shown 
to  have  been  acted  upon  by  all 
the  parties  for  years,  the  rrivy 
Council  held  that  it  could  not  be 
set  aside  as  a  colorable  transac- 
tion   having  no  validity,  merely 
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upon  the  suggestion  that  the 
amount  set  aside  was  exorbitant, 
and  that  there  might  possibly 
have  been  an  intention  to  defraud 
widows  and  others        ...  ...     369 

(17)  Where  the  fact  of  payments  by 
a  banking  firm  is  distinctly  put  in 
issue,  the  books  of  the  firm  being 
at  most  corroborative  evidence, 
the  mere  general  statement  of  the 
banker  to  the  effect  that  his  books 
were  correctly  kept  is  not  sufli- 
cient  to  discharge  the  burden  of 
proof  that  lies  upon  him ;  parti- 
cularly, if  he  has  (he  means  of 
producing  much  better  evidence. 

In  a  suit  to  recover  monies  un- 
accounted for,  where  defendants 
plead  payments  endorsed  on  docu- 
ments, and  the  endorsements  pur- 
port to  have  been  signed  by  the 
plain tids,  the  formal  and  regular 
method  of  proof  is  to  call  on  the 
plaintiffs  to  admit  or  deny  their 
signatures,  and  then  to  call  up(^n 
witnesses  to  state  whether  tney 
saw  the  plaintiffs  sign  or  could 
speak  to  the  handwriting  or 
generally  what  took  place  ...     390 

(18)  A  bundhoo  or  cognate  only  can- 
not inherit  as  long  as  there  is 
a  sapinda  or  samanodaka  in 
existence. 

QuiBre, — Is  the  old  rule  of 
Hindoo  law  obsolete,  or  does  it 
still  exbt  that  a  daughter  may  be 
specially  appointed  to  raise  a  son, 
and  the  son  of  a  daughter  so 
appointed  is  entitled  to  succeed 
in  preference  to  more  distant  male 
relatives?       ...  ...  ...     409 

(19)  As  regards  the  joint  property  of 
a  Hindoo  family,  there  may  be  a 
division  of  riglit  and  interest, 
which  will  operate  to  change  the 
character  or  the  ownership  from 
joint  to  separate,  although  it  may 
not  be  intended  nt  once  to  perfect 
it  by  an  actual  partition  by  metes 
and  bounds;  and  therefore  the 
agreement  of  a  family  to  divide 
the  proceeds  of  the  joint  property 
among  its  members  in  definite 
shares,  with  the  intention  that 
each  should  hold  his  allotted 
share  in  severalty,  severs  the  joint 
interest,  and  extinguishes  the 
rights  springing  from  \mited 
family  ownership  »••  ...     412 

(20)  A  suit  having  been  referred  by 
the  District  Judge  to  arbitration, 
the  arbitrators  made  their  award, 
and  the  Judge  passed  a  decree 
ia    conformity  therewith.     That 
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decree  on  -appeal  was  set  aside  for 
insularity,  the  award  haTing 
been  signed  bj  the  arbitrators 
separatelj,  and  ten  days  not  having 
b^en  allowed  for  objections ;  ana 
the  case  was  remanded  with  a 
Tiew  to  these  defects  being  cured. 
On  remand  one  of  the  arbitrators 
in  a  letter  to  the  Judge  tendered 
resignation,  but  was  induced  to 
withdraw  it.  The  award  was  then 
properly  signed  and,  afler  objec- 
tions heard,  duly  adjudicated 
upon  under  Act  VIII  of  1859 
68.  324  &325.  A  decree  was  then 
passed. 

Held,  that  no  appeal  lay  from 
this  decision  to  the  High  Court, 
and  d  fortiori  none  lay  to  the 
PriTy  Council  : 

Hbld,  that  the  arbitrator,  who 
first  tendered  and  then  withdrew 
.his  resignation,  did  not  formally 
divest  himself  of  his  character  of 
arbitrator,  and  was  therefore  not 
functus  officio  when  he  signed  the 
award  ...  ...  ...     429 

(21)  As  a  general  rule,  an  appellant 
to  Her  Majesty  in*  Council  cannot 
hope  to  succeed  upon  a  pure 
question  of  fact  as  to  which  the 
decisions  of  both  Courts  below 
are  against  him. 

A  finding  by  a  Civil  Court  must 
be  taken  altogether;  a  party  is 
not  entitled  to  a  decree  upon  one 
part  of  it  where  the  decree  would 
DC  inconsistent  with  another  part 
of  the  same  finding,  unless  he  can 
show  that  such  other  part  is 
incorrect. 

A  party,  who  is  not  willing  to 
accept  a  finding  in  his  favor  in  a 
suit,  is  not  in  a  position  to  ask  for 
a  decree  based  upon  it  in  the 
appeal,  though  he  ought  to  have 
the  benefit  of  it  in  some  future 
proceeding     ...  ...  ...     451 

PB0B4TB. 

Where  an  application  for  -^—  was 
unopposed,  although  a  notice  in 
the  nature  of  a  citation  had  been 
issued  to  the  testator's  widow, 
the  Judge  is  not  justified  in  reject- 
ing the  application  merely  upon 
internal  evidence  contained  in  the 
will...  ...  ...  ...     103 

Pbocbdubb. 

Parties  having  the  benefit  of  legal 
advice  ought  to  be  leA;  to  manage 
their  own  cases.  It  is  the  plain- 
tifiTs  business,  where  he  wants  the 


Page, 

Vbocevvue.'^C  Continued,  J 

evidence  of  a  witness,  or  the  cita- 
tion of  a  document,  to  move  the 
Court  ...  ...  ..,       83 

See  Arbitration  (1) 

Pbo-forma  Dbpendant. 

See  Appeal  (1) 

Promise. 

Where  a  promisee  refrains  from  bring- 
ing a  suit  which,  but  for  the  ■ 
he  may  have  brought,  there  is 
good   consideration   for  the  — — ; 

but  if  at  the   time  of  the no 

remedy  remained  to  the  promisee 
by  reason  of  limitation,  there  is  no 
valid  consideration,   and  the  ■ 
cannot  be  enforced  at  law  ...      62 

Public  Polict. 

It  is  contrary  to  —  to  allow  a 
suit  to  be  maintained  by  a  person, 
who,  having  been  defeated  in  a 
former  suit,  seeks  out  from  vin- 
dictive feelings  others  who  he 
thinks  can  establish  a  claim  to  the 
property  in  d  ispute,  and  prevails 
on  them  to  assign  him  their  sup- 
posed rights  ...  ...  ,..     165 


PUBCHASB. 


PURCHASBB. 


See  Possession  (2) 


(1)  A  party  purchasing  the  right,  title 

and  interest  of  another  during  the 
pendency  of  a  suit  against  that 
other,  is  bound  by  the  judgment 
in  that  suit    ...  •••  ,,. 

(2)  When  a  sale  is  set  aside  under 
Act    VIII   of  1859   s.   256,   the 

should   get  back  the  money 

laid  out  by  him  for  the  benefit  of 
the  estate  in  addition  to  his  pur- 
chase-money and  interest  thereon, 
and  should  account  to  the  judg- 
ment-debtor for  the  profits  re- 
ceived by  him.  At  the  same  time 
it  will  depend  upon  the  circum- 
stances   under    which     the > 

took  possession,  and  the  nature  of 
his  outlay,  whether  he  ought  in 
equity  to  be  allowed  to  claim  re- 
imbursement of  the  money  ex- 
pended by  him  ...  ,„ 

(3)  Where    a  bond  fidt   takes 

possession  of  the  property,  and 
lays  out  money  thereon,  because  he 
thinks  that  otherwise  it  will  be- 
come worse  than  valueless,  hbld 
that  he  is  entitled  to  have  it  made 
a  condition  of  setting  aside  the 
sale  that  he  be  repaid  so  much  of 
;    the  outlay  as  he  can  show  was 
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beneficial   to  the   estate ;  be   ac- 
counting for  the  rents  and  profits 
realized  by  him 
See  Debt  (1) 
See  Nautches  (I) 
See  Right  of  Suit  (I) 
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FOTNBB. 


See  Landlord  and  Tenant  (6> 
See  Privy  Council  Rulings  (6) 


POTWARKE. 


— -^-^s  wages  and  allowances  are 
in  the  nature  of  illejral  cesses, 
and  cannot  be  recovered  in  a  suit 
for  rent         ...  ...  ...    447 


Rbdemftion. 


R. 

See  Privy  Council  Rulings  (4) 


110 


Rb-tormation. 

Where  it    is    clearly    ascertained   by 
boundary    marks    and    measure- 
ments that  — -^  has  taken  place  on 
•the  original  site  of  the  plaintiff's 
land,  the  right  of  the  plaintiff*  as 
by  —  is  held  to  be  preferable  to 
that    of    the    defendants,    which 
rests  on  accretion         ...  ...  - 

See  Privy  Council  Rulings  (2) 

Rboistration. 

A  kubooleut  executed  whilst  Act  XVI 
of  1 864  was  in  force  need  not  be 
registered      ...  -..  ...     170 

See  Conveyance  (2) 

Rboulab  Appbal. 

See  Paper-Booh  (1)  (2) 

RsGULATlOIf  VIII  OP  1793. 

Section  51.     See  Privy  Council  Rulings  (14) 

Rbgulation  XXIV  OP  1793. 

See  Imperial  Orant  of  Land  (1) 

Rbgulatioh  VIII  OP  1819. 

Section  8.     See  Privy  Council  Rulings  (6) 

Regulation  VI  op  1822. 

See  Act  VII  of  1868(3) 

Regulation  VII  op  1822. 

Where  tenants,  aymadars,  yolun- 
tarily  sign  a  jummabundee  drawn 

up  under ,  s.  9,  specifying  the 

amounts  of  rent  payable  by  them 
to  the  Government  farmers  with 
whom  the  settlement  was  made, 
HELD  that  the  tenants  are  not 
entitled  to  a  deduction  on  account 
of  costs  of  collection   ... 
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Regulation  XI  of  1822. 

See  Cancellation  of  Tenure  (1) 
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Regulation  I  op  1824. 

(1)  Relation  of  the  Salt  Department 
to  lands  in  permanent  estates, 
worked  by  the  Department,  aa 
defined  by  s.  9  cl.  11 

(2)  Rights  of  the  Government  in  fuel 
lands  to  which  the  rules  in  s.  1 4 
relate 

See  Salt  Department  (I) 

Relinquishment. 

See  Rent  Suit  (4) 

RbmanI). 

(1)  Where  an  order  of  — -  under 
ActVIIIof  1859  s.  356  for  evi- 
dence on  one  of  the  points  raised  is 
accompanied  with  a  record  of  the 
Judge*s  opinion  on  the  other  parta 
of  the  case,  the  opinion  so  recorded 
is  not  a  judgment  in  appeal 

(2)  In  a  suit  for  possession  with  wasilat, 

where  the  first  Court  set  aside  the 
Ameen*8  report  and  awarded 
mesne  profits  on  the  evidence  of 
witnesses,  the  Lower  Appellate 
Court  ought  not  to  depute  another 
Ameen,  but  should  try  the  question 
as  to  wasilat  due  upon  the  mate- 
rials on  the  record 
Where  the  Lower  Appellate  Court 
does  not  state  the  real  Questions 
to  be  determined,  and  does  not 
examine  the  evidence  with  refer- 
ence to  the  issues  (which  were 
right  issues)  laid  down  by  the  first 
(k)urt,  the  High  Court  remands 
the  case  for  re-trial 
Where  the  fii-st  Court  does  not 
give  satisfactory  grounds  for  its 
conclusion  on  a  question  of  fact 
on  which  the  case  turns,  and  the 
Lower  Appellate  Court  pro- 
nounces its  reasons  good  without 
oing  into  the  merits,  the  High 
~  urt  in  special  appeal  remands 
the  case  for  a  reiiearing,  and 
directs  the  removal  of  it  to  the 
High  Court  as  a  regular  appeal ... 
(5)  Where  a  Subordinate  Jndge*s  deci- 
sion in  appeal  is  not  a  right  decision 
(his  orders  having  been  impossible 
of  execution)^  tne  District  Judge 
is  empowered,  under  Act  VIII  of 
1859  8.  354,  to  send  the  case 
back,  a^r  fixing  an  issue,  for 
a  finding 

See  Commission  (1) 

See  Issue  (3) 

See  Special  Appeal  (3) 

Rent. 

(1)  In  a  suit  by  a  landlord  to  have  his 

tenant's fixed,  not  being  strict- 

Jy  asuitunder  Act  VUl^B.C.)for  a 
kub^okut,  plaintifiC  <^annot  require 


(4) 


goir 
Cou 


197 


197 


77 


164 


166 


266 


347 
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Rent.— (^  Continued. ) 

the  defendant  to  take  a  leafe  or 
acknowledge  that  he  is  a  tenant 
of  the  land  for  any  fixed  period...  34 
(2)  Where  a  tenant  knowing  a>oo«pro* 
prietor  to  have  heen  in  postession 
KMT  a  long  time,  and  aftcu*  distinct 
notice  pays  the  rent  belonging  to 
this  sharer  to  another  person  who 
has  no  title,  a  suit  by  that  single 
proprietor  for  his  share  is  main- 
tainable        ...  ...  ..       53 


See  Auction' Purcheuer  (1) 
See  Landlord  and  Tenant  (2) 


RrrtSuit. 


(1)  A  suit  by  a  sharer  in  a  talook 
against  a  ryot  for  an  alic^uot  part 
of  the  rent  wherein  plain  tiff  makes 
the  co-sharers  defendants,  because 
they  resisted  her  rieht  to  any 
share  of  the  rent  at  all,  should  be 
treated  as  a  suit  in  behalf  of  all 

the  co-sharers  collectirely  ...       11 

(2)  TheLower  Court  is  wrong  in  decree- 

ing a  — ->  in  which  the  defendant 
pleads  a  set-off  and  asks  for  an 
account  to  be  taken,  on  the 
ground  that  it  cannot  go  into  evi- 
dence on  a  question  of  set-off, 
and  it  is  bound  to  take  an  account      20 

(3)  A  landlord  suing  for  rent  at  a 
certain  rate,  but  (ailing  to  prove 
his  claim  to  more  than  the  defend- 
ant admits,  is  entitled  to  a  decree 
for  the  amount  admitted  to  be 
due...  ...  ...  ...       85 

(4)  A  suit  for  enhancement  of  rent  is 

rightly  brought  against  a  regis- 
tered tenant,  although  the  latter 
has  conveyed  away  nis  interests 
in  the  land,  if  he  has  not  ffiven  a 
r^ular  notice  of  relinquishment 
to  the  zemindar  ...  ...     102 

(5)  In  a  suit  for  arrears  of  rent  in 

which  an  intervener  who  is  made 
a  defendant  claims  the  land  as 
lakhiraj,  hklo  that  her  interest 
not  beinff  in  the  subject  of  Uie 
suit,  the  decree  would  not  be  pre- 
judicial to  her.  Hblb  also  that 
she  should  not  have  been  made  a 
party,  the  Appellate  Court's  judg- 
ment so  far  as  it  decides  the 
question  of  title  against  her,  being 
set  aside        ...  ...  ...     168 

(6)  In  a  suit  for  rent  where  the  defend- 
ant (ryot)  sets  up  the  title  of  a 
third  person  who  is  not  made  a 
party,  the  decision  is  not  a  bind- 
ing decision  in  respect  of  title  as 
between  parties  having  conflicting 
claims  within  the  meaning  of  Act 
VllI  (B.C.)  of  1869  s.  102  ...     227 


Page. 
Rbwt  SviT.^C  Continued.  J 

{7)  Where  previous  suits  in  a  Collec- 
tor's Court  for  rent  having  been 
dismissed  in  consequence  of  the 
defendant's  plea  that  the  whole 
of  the  estate  had  been  resumed, 
and  that  there  was  no  distinct 
land  for  which  plaintiff  was  en- 
titled to  any  separate  rent,  plain- 
tiff brings  a  civil  suit  to  establish 
his  right,  and  obtaining  a  decree 
sues  for  arrears  of  rent  from 
1271— 1279,  but  obUins  a  decree 
for  the  rents  of  three  years  only, 
the  cause  of  action  for  the  years 
previous  to  1277  being  considered 
barred,  held  Uiat  this  decision  is 
right,  as  there  was  nothing  to  pre- 
vent the  plaintiff  from  incluaing 
in  the  civil  suit  which  he  brought^ 
or  any  previous  suit,  a  claim  for 
rent  as  well  as  for  declaration  of 
right  ...  ...  ...     281 

(8)  In  a  suit  for  arrears  of  rent  on 
the  basis  of  a  shironamah,  where 
the  ryot  denies  that  he  executed 
the  document  and  prodBOOs  evi- 
dence to  show  that  the  rates 
mentioned  in  it  are  not  correct, 
HBLD  that  there  is  no  question  of 
right  to  vary  the  rent,  and  the  case 
therefore   does  not   come  under 

Act  VIII  (B.C.)  of  1869  8.  102  ..•    84S 

(9)  A in  which  there  is  no  dis- 

pute as  to  the  amount  of  the 
jumma,  and  the  only  question  is 
whether  it  is  to  be  paid  in  instal- 
ments or  in  a  lump  sum,  does  not 
involve  a  question  of  right  to 
enhance  or  vary  the  rent  ...     385 

(10)  In  a  suit  to  recover  rent  by  the 
auction-purchasers  of  a  talook  sold 
for  arreara  of  revenue,  where  the 
defendants  plead  that  they  held 
the  land  under  the  howladars  and 
had  confessed  judgment  in  a  former 
suit  for  rent  by  those  howladars, 
and  the  latter  put  in  a  petition  of 
intervention : 

Hbld  that  the  Lower  Appellate 
Court  had  no  right  to  go  into  the 
question  of  the  validity  of 
the  howla  as  the  issue  was,  who 
had  been  in  receipt  of  rent  firom 
the  ryots?     •».  ^,  ..     435 

(11)  In  a  suit  for  rent,  where  the  claim 
was  at  the  rate  fixed  by  the 
Revenue  Officer  acting  under  Act 
VI  (B.C.)  of  1862  8.  10,  and  was 
dismissed  on  the  ground  that  that 
officer  had  not  the  power  to  assess 
such  rent  as  he  thought  proper, 
HBLD  that  the  plaintifi,  whose  claim 
was  not  in  the  alternative,  was  not 
entitled  to  a  decree  at  the  rate 
previously  paid  ...  .t*    465 
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Rbht  ^avt.—C  Continued,) 

See    Act    VIII  (B.C.)    of 

1869  (1)  (6) 
See  Charier  Act  (l) 
See  Evidence  (7) 
See  Onus  Probandi  (8) 
See  Special  Appeal  (5) 


Rbpaibs. 


See  Landlord  and  Tenant  (1) 


SPBESENTATIVB. 

See  Execution  (7) 

Res  Judicata. 

A  suit  for  kbas  possession  is  not  a  bar 
to  a  later  suit  for  rent  of  the  same 
land 

See  Full  Bench  Rulings  (2) 

Rbstbaint  op  Trade. 

See  Original  Jurisdiction  (4) 

Revenue  Suit. 

As  in  civil  suits,  so  in  —  s,  all 
things  must  be  presumed  to  have 
been  correctly  done,  until  the 
contrary  is  shown 

Reysbsionbr. 


253 


79 


See  Hindoo  Widow  (1) 

See  Privy  Council  Rul^igs  {10) (IS) 

Review. 

(1)  The  discovery  of  new  evidence 
may  make  it  proper  to  grant  a 
.  ;  but  the  circumstances  must 
be  very  special,  the  more  so  when 
the  application  to  —  is  made 
many  years  after  the  date  of  the 
decree,  and  the  evidence  discover- 
ed must  be  of  a  clear  and  conclu- 
sive character  ...  ...    323 

^2)  A should  be  granted  only  on 

the  discovery  of  new  evidence, 
or  for  the  correction  of  some  evi- 
dent (that  is,  patent  and  indubit- 
able) error  or  omission,  or  some 
other  particular  ground  of  the 
like  description  ..•  ...     438 

See  Amendment  of  Decree  (1) 

See  Special  Appeal  (6; 

Right  op  Fishery. 

See  Right  of  Occupancy  (5) 

Right  op  Occupancy. 

(1)  Occupancy  for  12  years  cannot 
give  a  —  where  the  occu- 
pation by  the  occupant  alone  does 
not  extend  to  12  vears,  nor  is 
it  the  occupation  of  land  which  he 

has  inherited  ...  ...  ...     237 

(2)  Where  a    ryot  proves  possession 

for  upwards  of  12  years,  the  mere 
fact  of  his  laud  beins  khamar  does 
not  deprive  him  of  his .  Before 


rage. 
Right  op  Occupancy* — (Continued,) 

bis  case  can  be  brought  within  the 
exception  in  Act  VlII  (B.C.)  of 
1869  8.  6,  it  must  be  shown 
whether  he  has  held  on  a  lease  for 
a  term,  or  year  by  year  ...     288 

(3)  A  tenant  suing  to  recover  posses- 

sion of  an  old  jote  from  which  he 
has  been  dispossessed  by  his  land- 
lord before  tne  termination  of  his 
tenancy,  is  not  required  to  prove 
a ...     387 

(4)  Where    tenants  have  obtained  a 

under   Act  VIII  (B.C.)   of 

1869  s.   6,  a  suit  for  ejectment 
against  them  can  only  be  brought 
under  that  Act  •••  ...     411 

(5)  Where  a  jotedar  has  exercised 
rights  of  fishery  over  two  julkurs 
for  more  than  12  years,  not  as 
the  owner  of  the  jote  (with  which 
the  julkurs  were  not  connected X 
but  as  a  tenant  under  a  landlord, 
HBLD  that  such  possession  does 

not  confer  upon  him  a ...     432 

(6)  Before  a  tenant  can  oust  a  land- 
lord by  insisting  on  remaining  on 
his  land,  he  must  show  that  he  has 
acquired  by  law  some  right  to  do 

so     ...  ...  ...  ...     448 

See  Tenancy X^) 

Right  or  Suit. 

(1)  Purchasers    of  property    have    a 

good when  their  venders  had 

been  in  peaceable  possession,  but 
were  disturbed  and  dispossessed 
within  the  period  of  limitation  ...      163 

(2)  Alleged  purchasers  whose  venders 
were  [not  in  possession,  and  who 

Eny  nothing  for  what  is  said   to 
ave  been  sold  to  them,  are  not 
competent  to  maintain  a  suit  for 
possession  of  the  property  in  dis- 
pute ...  ...  •••     165 

See  Act  IX  of  isn  (3) 
See  Alluvion  (1) 
See  Manager  (1) 

Right  op  Way. 

A  party  claiming  under  a  contract 
the  re-opening  of  a  way  is  not 
required  by  Act  IX  of  1871  s.  27 
to  prove  user  for  20  years  „.     290 


Sale. 


A  tenant  by  alienating  his  tenure  does 
not  deprive  the  zemindar  of  the 
right  to  sell  it  in  execution  of 
a  decreee  for  arrears  of  rent.  A 
zemindar  can  sell  the  tenure  in 
the  hands  of  the  transferree,  not 
being  one  of  the  judgment-debtors, 
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if  be    does  so    with    reasonable 
promptness,  provided  he  has  not 
done    anj  thing    to  recognize  the 
transfer  ...  ...  ..     106 

See  Act  VII  (B.C)  of  1868  (2) 

Sali  Cbbtiticatb. 

A  Court  is  not  legally  competent  to 
make  an  ex  parte  order  amending 
a  —  granted  under  Act  VIII 
of  1859  8.  259  301 

SUT  DiPABTMSIIT. 

The  rules  relating  to  the  in  Re- 
gulation I  of  1824  are  not  to  be 
restricted  to  the  four  districts 
named,  but  were  intended 
to  be  enforced  wherever  lands 
might  be  held  or  required  by 
Government  for  the  manufacture 
of  salt            ...            „.  ...     197 

See  Regulation  I  of  1^24^    (1) 


SiCCBITT. 


Sbi-ofp. 


See  Liability  (1) 

See  Rent  Suit  (2) 

See  Zemindaree  and  Shikmee  (1) 


Shauholdbb. 


Shibiit. 


See  Decree  (6) 
SeeTalook(l) 

See  Privy  Council  Rulings  (11) 


SiULL  Cause  Coust. 

Where  the  decisions  of  the  Lower 
Courts  are  found,  in  special  appeal, 
to  have  been  without  jurisdiction, 
and  the  suit  to  be  cognizable  bj 
the  — ,  the  High  Court  makes  an 
order  sending  the  plaint  to  the 

for  trial,  upon  the  appellant 

(plaintiff)    paying    within     three 
months  all  the  costs  of  the  litiga- 
tion... ...  ...  ...     445 

See  Act  XI of  1865(1) 

See  OriginalJurisdiction  (2)  (13) 

SOODIA. 

See  Inheritance  (I)  (2) 
SraaiL  Appeal. 

(1;  The  fact  of  the  Lower  Appellate 
Court  taking  additional  evidence 
does  not  male  a  — ^  liable  to  be 
heard  and  determined  as  a  regular 
appeal  61 

(2)  Where  the  first  Court  and  the 
Lower  Appellate  Court  differ  as 
to  questions  of  fact,  it  is  not  open 
to  the  parties  in  a  ^-^  to  argue 
whether  the  former  was  right  or 
the  latter       144 


Page. 
Special  Appeal. — (Continued.) 

(3)  Where  the  Lower  Appellate  Court's 
judgment  is  not  based  on  the 
whole  evidence  on  the  record,  it 
is  set  aside  in  — ,  and  the  case 

is  remanded  for  re-trial  ...     160 

(4)  The  construction  of  the  deposition 

of  witnesses  is  not  a  question  of 
law,  and  therefore  not  a  ground 

of .    Nor  is  it  a  ground  of 

that    the    Court    has    not 

passed  an  opinion  on  the  report 
ot  an  Ameen.  But  where  an 
assumption  is  made  by  the  Court 
without  any  evidence,  that  is  an 
error  of  law  warranting  a  —  ...     250 

(5)  In  a  rent  suit  where  the  judgment 

of  the  Lower  Appellate  Court 
dismissing  the  plaintifi^s  appeal  on 
the  ground  that  plaintiff',  as  only 
a  sharer  could  not  sue  separate- 
ly, shows  that  a  question  of  title 
was  not  even  considered,  the 
decree  in  general  terms  cannot 
be  held  to  have  determined  it. 
Under  Act  VIII  (B.C.)  of  1869 
8.  102,  therefore,  no  appeal  to 
the  High  Court  lies  in  the  suit   •••     268 

(6)  Where  a  District  Judge  reviews 

his  predecessor's  judgment  and 
reverses  his  decision  and  the  High 
Court  in  — ^  sees  no  ^ound  on 
which  it  can  rightly  disturb  the 
judgment  in  question,  it  sets  aside 
the  review  and  restores  the  judg- 
ment ...  ...  ...     275 

(7)  As  the  High  Court  in——  cannot 

go  into  the  evidence,  it  remands  a 
case  with  a  view  to  the  Subordinate 
Judge  taking  such  evidence  as  is 
necessarv  to  decide  the  issues,  if 
he  considers  that  the  evidence 
taken  by  the  Moonsiff  is  not  suffi- 
cient ...  ...  ...     322 

(8)  Where  each  of  the  parties  has  gone 

into  evidence  upon  the  issues 
raised  in  the  Lower  Courts,  no 
question  as  to  whether  the  onus 
lies  on  the  one,  or  on  the  other, 
can  arise  in  —  ...  ...     324 

(9)  Where  the  conclusion  of  the  Lower 

Appellate  Court  rests  not  only 
upon  the  contents  of  a  document 
involving  the  question  of  its 
correct  construction,  but  also  upon 
all  the  facts  of  the  case  and  the 
whole  conduct  of  the  parties,  held 
that  it  is  not  open  to  —  .  •     406 

(10)  The  circumstance  that  a  question 
has  been  determined  at  the  hear- 
ing of  the  appeal  in  a  rent  suit, 
by  which  an  intervener  may  be 
injuriously  affected,  will  not  make 
the  appeal  cognizable  as  a  — 
unless  the  decision  has  in- 
volved some  title  or  interest  ia 
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Spbcial  Appeal.-^ (  Continued. J 

land,  of  parties  having  conflicting 
claims  thereto  ...  ... 

(11)  The  parties  in  a are  entitled 

to  show  that  there  has  been  an 
error  or  defect  in  procedure  in  the 
granting  of  a  review,  which  hai 
affected  the  decision  of  the  case 
on  the  merits,  by  producing  a 
different  decision  from  that  come 
to  in  the  first  instance  ... 

See  Admisiion  (1) 

See  Evidence  (5) 

See  Remand  (4) 

See  Shmll  Cause  Court  {\) 

See  Will{\) 

SpEcmc  Pbrformancb. 

See  Declaratory  Decree  (2) 


Stamp. 


An  instrument  acknowledging  receipt 
of  a  sum  of  money  and  pro- 
viding for  the  payment  of  interest 
at  a  specified  rate  per  mensem,  is 
held  to  be  an  agreement  falling 
within  Act  XVlII  of  1869, 
Soh.  II,  Art.  11 
See  Letter  {{) 


Sl7CCBS8I0N. 


(1)  Where  lands  situate  in  one  distnct 
are  arbitrarily  transferred  by  Gov- 
ernment to  another  having  a 
different  system  of  law  in  matters 
of  — ,  the  owners  of  those 
lands  cannot  be  presumed  to 
change  their  observandies  with  their 
districts;  the  presumption  b^ing 
against  such  change      ...  ..• 

(2)  A  nephew  of  the  half-blood  is 
excluded  fi-om  —  by  brothers 
of  the  whole  and  half-blood        ••• 

See  Hindoo  Law  (2) 


408 


438 


403 


272 


272 


SoiT. 

A  —  commences  when  the  origi- 
nal plaint  is  filed,  and  not  when 
the  plaint  is  returned  by  the 
plaintiff'  after  amendmeut  ...     447 

SUBBTT-BOND. 

Where  two  parties  execute  a  —  to 
J,  R,  and  M,  owners  of  certain 
property,  and  this  property  is 
afterwards  transferred  to  li  alone, 
there  happens  such  an  entire 
change  in  the  nature  of  the  service 
that  the  sureties'  liability  does 
not  continue  ...  ...  ..        90 


Page. 


SuBPLUs  Pbocbbds. 

A  party  taking  out    his    own    share 

of  in   deposit  in  a  CoUec- 

torate  jointly  with  another  who  is 
in  possession  of  a  certificate  of 
the  Civil  Court,  is  not  liable  for 
the  money  drawn  by  that  other  ... 

Sdbvbt  Award. 

(1)  In  a  suit  to  recover  possession  of 
certain  land  where  plaintiff  alleges 
possession  on  occasion  of  a  ■ 
oetween  himself  and  defendants 
preilecessors,  defendant*s  admis- 
sion in  a  rent  suit  of  plaintiff's 
title  and  possession,  and  defend- 
ant's intervention  in  a  suit  for  a 
kubooleut  against  the  ryots,  rbld 
that  the  —  is  evidence  quantum 
valeat  of  the  fact  of  possession, 
that  defendant's  alleged  admission 
is  an  important  part  of  plaintiff's 
case,  and  that  plaintiff's  cause  of 
action  is  defendant's  intervention 
in  the  rent  suit 

(2)  Act  XIII  of  1848  operates  in  cer- 

tain cases  to  give  to  a the 

full  effect  of  a  decree  of  a  Civil 
Court  by  taking  away  from  the 
Courts  the  power  of  entertaining 
any  suit  for  contesting  the  justice 
of  such  award  afler  a  limited  time 


Talook. 
A 


T. 

zemindar    by  becoming    a  share- 
holder in  a does  not  lose  his 

risht  to  the  joint  responsibility 
of  all  the  other  shareholders  for 
the  due  payment  of  the  rent: 
he  only  becomes  bound  to  make 
in  his  claim  for  rent  a  iust  and 
equitable  allowance  for  tnat  por- 
tion of  it  which  he,  as  a  share- 
holder in  the  talook,  ought  to 
contribute      ...  ...  ... 


Tbnahct. 

A  tenant  in  possession  deriving  his 
right  from  the  zemindar,  cannot 
be  ousted  by  a  prior  tenant,  unless 
the  latter  can  show  that  the  zemin- 
dar could  not  give  the  former 
leave  to  occupy  the  land,  and  that 
he  himself  has  a  right  of  some 
superior  nature  which  controls 
the  zemindar's  power   ... 

Tbnant-at-will. 

See  Ejectment  (6) 


Third  Pabtt. 
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See  Declaratory  Decree  (3) 
See  Onu8  Probandi  (4) 
See  Possession  (2)  (3) 
See  Rent  Suit  (6) 

Tearsfbr  op  Twidbb. 

Where  a  zemindar  makes  a  trans- 
ferree  a  party  to  a  suit  for  rent 
ami  accepts  a  decree  against  him 
jointly  with  other  persons,  he  has 
recognized  the  trnnsferree  as  a 
tenant,  although  the  latter^s  name 
may  not  have  been  entered  as 
such  in  the  zemindar*s  books      ••• 


106 


Tbarslatioh. 


See  Paper-Book  (1) 


Trust  Fbopbbtt. 

Where  a  trust  is  created  under  a 
will  for  certain  purposes  men- 
tioned in  the  will,  the  properties 
belonging  to  the  trust  cannot  be 
taken  charge  of  by  the  Collector 
under  Act  XL  of  1858  ..•    278 


TaUSTEB. 


See  Privy  Council  Rulings  (1) 


U. 


Umcbbtaibtt. 


See  Original  Jurisdiction  (4) 

UlfI>BK-TBIIUBB. 

Where  an  ijaradar  under  one  ze- 
mindar (A^  has  also  some  land 
under  another  zemindar  (B),  his 
possession  of  A*s  land  cannot 
afterwards  be  pleaded  as  adversQ 
to  A,  unless  it  was  brought  to  A's 
notice  that  there  was  a  claim  of 
adverse  possession,  and  that  the 
ijaradar  was  holding  adversely  to 
nim  under  some  one  else 

See  Landlord  and  Tenant  ^S) 

Unstamped  Documents. 

A  document  once  received  without 
objection  should  not  be  rejected 
on  appeal  because  it  is  not  stamp- 
ed, wnen  the  irregularity  does  not 
affect  the  merits  of  the  case 

USAOB. 

By  Hindoo  law,  a  well-defined—- 
acquires  the  force  of  law  •.• 

USBB. 

In  a  suit  to  establish  a  right  of 
way*  it  is  not  sufficient  for  a 
plaintiff  to  prove  — -  for  twenty 
years,  which  ended  more  than 
two  years  next  before  the  institu- 


93 


170 


131 
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UsBB.— (  Continued. ) 

tion  of  the  suit;  he  must  show 
exercise  of  the  right  bv  actual 
'^—  within  such  period  of  two 
years  ,.«  ...  ...     401 

Usufructuabt  Mobvgaob. 

Where  in  a  suit  for  possession 
imder  a  — —  plaintiff  obtains  a 
decree  giving  him  possession,  but 
requiring  him  to  restore  the  pro- 
perty after  satisfaction  of  his 
claim,  HELD  that  he  must  certify 
the  amounts  received  and  out- 
standing, and  that  the  Court  exe- 
cuting the  decree  is  bound  to  re- 
quire from  him,  from  time  to  time, 
a  statement  of  the  amount  re- 
ceived, and  to  deal  with  the  mat- 
ter under  Act  XXIII  of  1861 
s.  11  


Waivbb. 


W. 


A  landlord  who  refuses  to .  accept 
rent  in  kind  when  it  is  offered  to 
him,  on  the  ground  that  he  is  su- 
ing for  a  money  rent  cannot,  on 
the  dismissal  of  his  suit,  come 
into  Court  again  and  sue  his  ten- 
ant for  the  value  of  what  he  re- 
fused when  it  was  proffered       ..• 

Waste. 

A  mutwalee  guilty  of is  order- 
ed by  the  High  Court  to  file  in 
Court  every  six  months  a  true 
and  complete  account  of  his  in- 
come, expenditure,  and  dealings 
with  the  property  belonging  to 
the  endowment            ...  ••• 

Will. 

(1)  Where  in  a  suit  to  recover  certain 
property,  both  the  Lower  Courts 
find  that  it  was  left  to  defend- 
ants by  way  of  gift,  and  the 
plaintiffs  object  that  under  the 
Hindoo  Wills  Act,  a  verbal  — — 
of  this  kind  is  not  legal,  held  that 
the  plaintiff  cannot  now  throw 
the  defendant's  case  on  a  techni- 
cal ground  that  the  alleged  gift 
was  really  a  —         •„  ... 

(2)  Before  a  copy  of  a is  admissi- 

ble as  evidence,  the  Court  should 
call  upon  the  party  in  whose  pos- 
session the  — -—  is  to  file  the  ori- 
ginal 

See  Probate  (1) 
WiTKBsa. 
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Even  where  the  os  to  a  deed  of 
sale  are  alive,  their  testimonv  is 
not  the  only  evidence  by  which  it 
can  be  established      ,.■  »>*    293 
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WUQF. 


Zemindar. 


Poge. 


See  Endowment  (2) 


See  Talooh  (1) 


ZeMINDABEB  AMD  ShIKMEB. 

Wbere  plamtifis,  as  being  entitled  col- 
lectively to  a  11 -anna  share  of  the 
jumBia  of  a  talook,  and  alleging 
that  they  had  obtained  such  por- 
tion of  their  share  as  the  14- anna 


Page. 


Zbmindabee  and  SBiKUiiE,^(  Continued,  J 
talookdars  were  liable  for,  sued  the 
2-anna  sharer  for  what  he  ought  to 
have  contributed  ;  and  where  the 
Lower  Appellate  Court  finding 
that  the  defendant  had  a  2-anna 
share  in  the  zemindaree  as  well  as 
in  the  shikmee,  considered  that  the 
one  right  must  be  set-ofi  against 
the  other,  and  that  the  plaintiffs 
had  consequently  no  claim  against 
the  defendant 

Zub-i-fbshgbe  Mortgaoe. 

See  Limitation  (1) 
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A. 

AocmD  FiBsoN. 

See  Smmnuxry  Procedure  (1) 

Acquittal. 

(1)  Id  a  case   tried  by  Assessors,  in 

which  the  accused  was  charged 
with  culpable  homicide  not 
amounting  to  murder,  he  was  ac- 
quitted by  the  Sessions  Judee  and 
one  of  the  Assessors,  while  the 
other  Asseetor  was  for  a  conviction. 
The  Qoyemment  of  Bengal 
baring  appealed  under  s.  272,  Cmle 
of  Criminal  Procedure,  the  Hiffh 
Court,  on  a  consideration  of  tne 
eridence,  set  aside  the  order  of 
— ,  and  convicted  the  accused 
of  the  offence  charged  .•• 

(2)  The  dismissal  of  a  complaint  under 

s.  205    operates  as  an  bj 

reason  of  s.  212,  Code  of  Criminal 
Procedure      .-  •••  #•• 

Act  XXI  of  1856. 

See  Opium  (1) 

Act  XLV  of  1860. 

(1)  To  support  a  conviction  under 
8.  188,  Penal  Code,  there  must  be 
evidence  that  the  order  has  been 
promulgated  by  a  public  servant 
lawfully  empowered  to  promulgate 
such  order 


Act  XLV  of  1^0, —(ConHnued,) 
Section  352.    See  Procedure  (1) 


Page. 


Section  853. 
Section  400. 
Section  420. 
Section  457. 


See  Procedure  (1) 
See  Dacoity  (1) 
See  Cheating  (1) 
See  Jurisdiction  (1) 


50 


63 


57 


(2)  Section  518  of  the  Code,  which 
relates  to  local  nuisances,  has  no 
application  to  a  case  which  refers 
to  the  collection  of  market  dues  .      57 
Ssction    79.    See  Right  of  Private  DiS' 

traint(l) 
Section    97.    See  Right  of  Private  Die- 

traint\\) 
Section    99.    See  Right  of  Private  Die- 

iraint(l) 
Section  161.    9ee  Unlawful  Assembly  (1) 
Sectioni  820  &  825.    See  Grievous  Hurt(2) 
Section  341.     See  Procedure  (1) 
Section  342.     See  Procedure  (1) 


Act  VI  OF  1864. 

Section  7.    See  Whipping  (1) 

Act  Vn  (B.C.)  of  1864. 

See  Contraband  Salt  (1) 
See  Rowannah  (1)  (2) 

Act  I  OF  1871. 

See  Cattle  Trespass  (1) 

Act  VIII  OF  1871. 

Section    80.     See  Enquiry  (1) 

Act  I  OF  1872. 

Section  30.  See  Confession  (2) 

Section  32.  See  Evidence  (4) 

Section  34.  See  Evidence  (2) 

Section  91.  See  Evidence  (3) 

Act  X  OF  1872. 

(1)  An  order  under  s.  534,  Criminal 
Procedure  Code,  must  be  founded 
on  a  finding  that  the  person  in 
whose  favor  it  was  made  was  dis- 
possessed of  specific  immoveable 
property  by  the  use  of  criminal 

-force,  which  formed  a  material 
ingredient  in  the  matter  of  a 
cnminai  conviction,  and  it  must 
in  terms  restore  such  person  to 
the  property  from  which  he  had 
been  dispossessed 

(2)  The  duty  imposed  by s.  90, 

upon  village  headmen,  &c.,  of  giv- 
ing information  as  to  the  occur- 
rence of  any  sudden  or  unnatural 
death,  is  intended  to  apply  only 
when  such  occurrence  takes  place 
at  or  near  the  village  of  which  he 
is  headman,  or  in  which  he  owns 
or  occupies  land,  &c.    ••• 

Section    70.    See  Assault  (1) 
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— (Continued.) 

See  night  of  Private  Die- 
traint(l) 

See  Confession  (1) 

See  Opium  (1) 

See  HU(h  Court  0) 

See  High  Court  {I ) 
&212.     See  Acquittal  (2) 

See  Compensation  (1) 

See  Theft  (2) 

See  Complainant  (1) 

See  Postponement  (1) 

See  Acquittal  (1) 

See  Assault  (I) 

See  High  Court  (1) 

See  Eeidence  (3) 

See  Jurisdiction  (2) 

See  Complainant  (I) 

See  Witnesses  (1) 

See  Jury  (3) 

See  Whipping  (2) 

See  Procedure  (2) 

See  Breach  of  the  Peace 
(2)  (3) 

See  Breach  of  (he  Peace  (2) 

See  Breach  of  the  Peace  (2) 

See  Breach  of  the  Peace  (I) 

See  Jurisdiction  (3) 

See  Possession  (2) 
Form  B.    See  Breach  of  the 

Peace  (I) 
See  Discretion  (1) 
See  Grievous  Hurt  (1) 


Page. 


Assault. 


Act  X  or  1873. 

See  Evidence  (1) 

Adjoubhmbht. 

See  Breach  of  the  Peace  (2) 

Adyocatb  or  High  Court. 

See  Sessions  Trial  (1) 


Affibmation. 


See  Evidence  (1) 


AoivT. 

The  liability  of 


the  resident  — 
of  an'  owner,  under  s.  90 
Act  XL  of  1872,  arises  when  the 
owner  is  not  resident  and  has  no 
personal  knowledge  of  the  fact  re- 
quired to  be  reported ;  where  the 
owner  has  such  knowledge,  the 
Uabilitj  attaches  to  him 

See  Contraband  SaU  (I) 


60 


Aqsbembmt. 

See  Possession  (2) 

Altebatiok  of  Sbntbmcb  ohcb  sighed. 
See  Whipping  (2) 

Afpbai.. 


See  Acquittal  (1) 


case    of    ,    tried     by     the 

Assistant  Magistrate  of  Pumeah, 
was  appealed  to  the  Sessions 
Judge  of  that  district,  who 
ordered  an  enquiry,  and  found  that 

the had  been  committed  in 

Maldah,  and  thereupon  released 
the  accused,  as  the  Magistrate  of 
Purneah  had  no  jurisdiction : 

UbipD  that  the  Judge  had  no 
jurisdiction  under  s.  70,  Criminal 
Procedure  Code,  to  make  such  an 
order,  the  accused  not  having 
been  prejudiced  in  hb  defence ; 
and  further  that  he  ou^ht  not  to 
have  ordered  the  enquiry  as  to 
the  place  where  the  — —  was 
committed,  that  question  having 
no  bearinff  on  the  guilt  or  inno- 
cence of  the  accused--s.  282,  Cri- 
minal Procedure  Code ... 


B. 

Bblomging  to  a  Gabg  of  Dacoits. 
See  Dacoity  (1) 

Bbnch  of  Maqistbatbs. 

See  Jurisdiction  (I) 

BOATBIEB. 


Bond. 


See  Contraband  Salt  {\) 


See  Breach  of  the  Peace  (1) 


Bbbach  of  thb  Pbacb. 

(1)  Where  a  person  who  had  been  re- 
quired to  give  a  bond  to  keep  the 
peace  in  the  Form  E  to  Sch.  2  of 
the  Code  of  Criminal  Procedure, 
instead  of  giving  such  bond, 
signed  a  security  bond  in  the 
Form  G  under  s.  509  of  that 
Code  for.  ffood  behaviour,  it  was 
held  that  9ie  latter  did  not  consti- 
tute a  binding  obligation 

(2)  Under  the  Sections  (491,  496,  and 

497)  of  the  Criminal  Procedure 
Code  relating  to  security  for 
— — >,  the  party  charged  is  not 
entitled,  when  sufficient  time  has 
already  been  given  him  to  show 
cause  and  to  produce  his  wit- 
nesses, to  an  adjournment  in 
order  to  produce  nis  witneMes. 
In  such  a  case  he  must  either 
bring  his  witnesses  with  him,  or 
apply  for  summons  in  such  time  as 
to  enable  him  to  bring  them  into 
Court  on  the  day  fixed..,  ... 
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DuicH  OP  THB  Veace.'^C  Continued, J 

(3)  Where  a  complaint  of  —  under 
8.  491  of  the  Code  of  Cri^ 
minftl  Procedare  made  in  April 
last  was  transferred  on  account 
of  a  question  of  jurisdiction 
from  one  Depu^  Magistrate  to 
another  without  final  onlers  being 
passed,  the  High  Court  (in  Janu- 
arj  1875),  not  being  able  to  find 
that  any  —  had  been  commit- 
ted by  any  one,  considered  that 
it  would  not  be  proper  to  make 
an  order  on  a  complamt  preferred 
so  long  ago.  and  directed  the  dis- 
missal of  the  complaint  made  in 
April  last 

See  Posiession  (1)  (2) 

C. 

Cirrti  TnspAM. 

Where  there  was  a  dispute  as  to 
tlie  ownership  of  land  on  which 
the  complainant's  cattle  were 
found,  the  complainant  stating 
the  land  belonged  to  A,  who  gave 
him  the  right  to  graze  his  cattle 
there,  and  the  part^  charged  (who 
had  seized  and  impounded  the 
cattle)  claiming  the  land  as  his 
own,  it  was  held  that  the  order  of 
the  Magistrate  referring  the  par- 
ties to  the  Civil  Court  was  illegal, 
and  that  he  should  have  disposed 
of  the  case  himself  under  the 
Cattle  Trespass  Act,  I  of  1871, 
S.22 

CnnricATB. 


Page. 


CsAtOB. 


CHtAnna 


See  Confession  (1) 


See  Jury  (2) 


A  contractor  in  the  Public  Works 
I>n>artment,  who  was  charged 
witn  —  in  respect  of  a  sum 
of  money  which  ne  received  on 
account  for  work  which  it  was 
alleged  he  bad  not  then  finished, 
was  acquitted  on  the  evidence, 
because  it  was  not  proved  (1) 
that  there  was  a  fiilse  pretence 
made  use  of  by  accused ;  (2)  that 
he  knew  he  was  making  use  of  a 
&lse  pretence,  or  that  he  intended 
to  defraud ;  (8)  that  the  Public 
Works  Department  were  deceiv- 
ed by  the  pretence  on  account 
of  their  belief  in  its  truth,  and 
(4)  that  the  accused  received  the 
money  with  the  intention  of  caus- 
ing wrongful  loss  to  the  Govern- 
ment  •••  •••  ... 


19 


43 


Page, 


Civil  Cocbt. 


See  CaUle  Trespass  (1) 


COMMITMBNT. 

See  Jurisdiction  (2) 

Common  Object. 

See  Unlawful  Assembly  (1) 

Compensation. 

A  Magistrate    in    making    an   order 

for    under  s.  209,  Code  of 

Criminnl  Procedure,  is  bound, 
if  the  amount  be  not  paid, 
to  proceed  to  the  recovery  of  it 
by  distress  and  sale  of  the  move- 
ables of  the  person  ordered  to 
pay;  but  if  such  person  admits 
he  has  no  goods,  and  thereby 
waives  the  right  to  have  the 
amount  levied  by  distress,  the 
Magistrate  may  proceed  to  impri- 
son him  in  the  Civil  jail.  The 
warrant  of  distress  cannot  have 
currency  simultaneously  with  the 
imprisonment.  ...  ••• 

Complainant. 

It  is  not  incumbent  on  the  Magis- 
trate to  summon  every  person 
named  as  a  witness  by  the  '. 
8.  215,  Explanation  Z  of  the 
Criminal  Procedure  Code  must  be 
read  with  s.  362,  which  vests  a 
discretionary  power  in  the  Magis- 
trate 

See  Irregularity  (1) 

See  Theft  (2) 


Complaint. 


See  Breach  of  the  Peace  (3) 
Conditional  Pardon. 

See  Jurisdiction  (2) 
Confession. 

(1)  Section  122  of  the  Code  of  Cri- 
minal Procedure,  which  requires 
a  Magistrate  to  certify  on  a  ■ 
his  belief  that  it  was  voluntarily 
made,  does  not  apply  to  the  case 

of  a taken  by  a  Magistrate, 

who  is  actually  investigating  the 
case  and  examining  the  witnesses 
preparatory  to  commitment;  but 
to  a  case  where  some  other  Ma- 

((istrate  takes  a and  forwards 

It  to  the  Magistrate  by  whom  the 
case  is  enquired  into  or  tried     ... 

(2)  The  —  of  co-prisoners  cannot, 
under  the  Evidence  Act,  I  of  1872, 
8.  30,  be  treated  as  evidence  of 
ordinary  character  not  distin- 
guished by  any  special  infirmity 
or  qualifications  against  the  other 
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C0RFB88ION.— (  Continued,) 

prisoners,  as  in  addition  to  the 
infirmity  inherent  in  an  accom- 
plice's testimony,  they  are  not 
given  on  oath,  and  are  not  liable 
to  be  tested  by  cross-exanunation 

Confiscation. 

See  Opium  (\) 

Contraband  Salt. 

The  Hij^h  Court  in  this  case  up- 
held the  conviction  by  the  Magis- 
trate under  Act  VII  (B.C.)  of 
1864  8.  18,  both  of  the  owner  of 

and  of  his  agent  who  was 

transporting  the  salt,  and  declined 
to  direct  the  Magistrate  to  pass 
sentence  on  the  manjees  of  the 
boat  in  which  the  salt  was  being 
transported  when  seized,  their 
boat  naviiig  been  already  confis- 
cated by  the  Magistrate  ••• 
See  Rowannah  (I)  {2) 

CONTBACTOB. 

See  Cheating  {\) 

CO-PBISONBB. 

See  Coi^eisian  (2) 

COUNTBBFBIT   CoiN. 

See  Queen^it  Coin  (1) 


Dacoitt. 

(1)  It  is  necessary,  in  order  to  establish 

a  charge  under  s.  400,  Penal 
Code,  that  the  prosecution  should 
make  out  that  there  existed  at  the 
time  specified  a  gang  of  persons 
associated  together  for  the  purpose 

of  habitually    committing    , 

and  that  the  accused  was  one  of 
the  gang 

(2)  A  prisoner  charged  with  — 
and  riot  and  acquitted,  cannot  be 
convicted  of  house-trespass,  if  the 
latter  charge  wns  not  read  out  or 
explained  to  bim  and  he  was  not 
called  on  to  plead  to  it 


24 


Dblat. 


See  Breach  of  the  Peace  (3) 


Discretion. 

The    holding 


of  an  enquiry  under 
Chapter''  XL  of  the  Code  of  Cri- 
minal Procedure  is  a  matter 
entirely  within  the  —  of 
the  Magistrate  of  the  district,  or 
of  a  division  of  a  district,  and  the 
High  Court  has  no  authority  to 
require  him  to  proceed  under  that 


Page. 


Discbbtion.— fCcm/iiMwrf.J 

Chapter.  The  taking  of  security 
for  keeping  the  peace  is  also  a 
matter  within  the  -^  of  the 
Magistrate,- provided  that  he  has 
materials  upon  which  to  proceed 


Dismissal. 


D1STBB88. 


Docombnt. 


See  Irregularity  (1) 


See  Compensation  (1) 


See  Possession  (2) 


18 


59 


Enquibt. 

An  — *  made  by  a  clerk  of  a 
Registry  Office,  with  a  view  to  as- 
certain whether  the  person  who 
brings  a  receipt  to  take  back  a 
document,  which  could  not  be 
returned  in  the  first  instance,  and 
for  which  a  receipt  was  accord- 
ingly given,  is  the  person  in  whose 
possession  the  receipt  ought  to  be, 
IS  an  enquiiy  within  the  meaning 
of  the  Kegistration  Act,  YIII  of 
1871,  s.  80     ... 

See  Discretion  (1) 

EVIDBNCB. 

(1)  Hbld  by  the  majority  (Jackson,  J., 

dissenting)  that  thQ  ^—  of  a 
witness,,  who  was  examined  on 
simple  affirmation  under  the  direc- 
tion of  the  Judge,  is  admissible  as 

,    The    word  "omission"  in 

s.  13  of  the  Oaths  Act,  X  of  1873, 
includes  any  omission,  and  is  not 
limited  to  accideutal  or  negligent 
omission 

(2)  Factory  books  cannot  be  used  as 

independent  primary  •^—  of 
the  payment  to  which  the  entries 
refer  ;-.Act  I  of  1872  s.  34 

(3)  In  a  case  of  giving  false  — — , 
the  English  record  written  by  the 
Magistrate  was  put  in  to  prove 
what  the  accused  had  stated  before 
him.  The  document  was  not 
interpreted  to  the  accused  m  the 
language  in  which  it  was  given, 
or  which  he  understood  ;  nor  was 
it  read  over  in  accordance  with 
requirements  of  s.  339,  Code  of 
Criminal  Procedure,  in  the  pre- 
sence of  the  person  then  accused  : 

Ubld  that*  the  English  reoord 
of  the  Magistrate  was  not  legal 
^-—  under  the  Evidence  Act, 
I  of  1872,  s.  91,  of  what  the 
prisoner  said  before  the  Magistrate. 
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IriDKKc^^e  Coniittued,  J 

(4)  The  statement  of  a  Police  officer, 
who  n^oes  about  from  place  to 
place  and  collects  information  from 
difierent  persons,  which  he  after- 
wtrds  puts  in  second  hand  before  the 
Court,  cannot  be  received  as  — -« 
under  the  Evidence  Act,  I  of  1872, 
9.  32  d.  8.  The  meaning  of  that 
claose  is,  that  when  a  number  of 
persons  assemble  together  to  give 
▼ent  to  one  common  statement, 
which  statement  expresses  the 
feelings  or  impressions  made  in 
their  mind  at  toe  time  of  makinc 
it,  that  statement  may  be  repeated 
bj  the  witnesses,  and  is  — ^  ... 
See  Confession  (2) 
See  False  Charge  (1) 


FlBUClTIOR. 

See  Queen* s  Coin  (1) 

FiCTOiT  Books. 

See  Evidence  (2) 

Falsi  Chabgb. 

Where  the  charge  is  one  of  instituting 
a  — —  of  an  offence  with  intent 
to  injure,  the  actual  information 
whicn  the  prisoner  made  at  the 
thannah  ought  to  be  given  in  evi- 
dence and  form  part  of  the  record 

Fixn  £vu>BHC8. 

See  Evidence  (3) 
See  Perfury  (I) 

Fnci. 

No  order  fining  a  partj  for  not  repair- 
ing a  — -  oueht  to  be  passed 
without  an  information  against 
him  and  a  hearing        ...  ... 

Fixe. 

See  Fence  (1) 
See  Rowannah  (2) 
See  Theft  (2; 

Fbivolods  Chabgb. 

See  Theft  (2) 

G. 
Good  Bbbaviocb. 

See  Breach  of  the  Peace  (1) 

GOVEBHMBRT. 

See  High  Court  (1) 
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Gbibvods  Hubt. 
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Where  a  prisoner  was  charged 
under  Indian  Penal  Code,  ss.  304, 
325,  and  323,  and  the  jurj  brought 
in  a  verdict  of  guilty  under  s.  335, 
HELD  that  he  was  not  acquitted  of 
— -,  but  found  guilty  of  the 
offence  described  in  s.  322,  with 
the  extenuating  circumstance 
which  would  confine  the  punish- 
ment within  the  limits  specified 
in  s.  335  ...  ••« 

To  make  out  the  offence  of  volun- 
tarily causing  —  under  s.  325, 
Penal  Code,  there  must  be  some 
specific  hurt,  voluntarily  inflicted, 
and  coming  within  some  of  the 
eight  kinds  enumerated  in  s.  320  . 


H. 
Heads  of  Chabqb. 

See  Jury  (3) 

High  Coubt. 

The  — -  declined,  on  a  reference 
under  s.  296,  Code  of  Criminal 
Procedure,  to  interfere  with  the 
order  of  a  Magistrate  rejecting 
an  application  for  the  restitution 
of  property  which  had  been  sold 
some  years  ago  under  the  provi- 
sions of  ss.  183  and  184  of  the 
Code.  The  proper  mode  of  raising 
the  question  as  to  the  propriety  of 
the  order  would  be  by  a  regular 
suit  against  the  Government 

See  Acquittal  (1) 

See  Revision  (1) 

See  Summary  Procedure  (1) 

HOUSB-BEBAKING  BT  NiGHT. 

See  Jurisdiction  (1) 

Housb-Tbespass. 

See  Dacoity  (2) 


Infobmation. 


I. 

See  False  Charge  (I) 
See  Fence  (1) 


Impbisonment. 

See  Compensation  (1) 

Intbrt  to  In jubb. 

See  False  Charge  (I) 

Ibebgulabitt. 

The  omission  to  comply  with  pre- 
scribed foi*malities  before  issuing 
the  summons,  will  not  vitiate  the 
proceedings  after  summons  so  as 
to  enable  a  complainant  to  re-open 
the  case        •••  ...  •«• 
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JODGB^S  StATBMBHT. 

See  Jury  (3) 

JUHISDICTION. 

(1)  A  Bench  of  Magistrates  has  no 

to  try  a  charge  for  lurking  house- 
trespass  by  night,  or  house-breaking 
by  night,  under  s.  457  of  the  Penfu 
Code  •.•  •••  ••• 

(2)  A  party,  charged  along  with  others 

with  murder,  having  had  a  condi- 
tional pardon  granted  to  him  by 
the  Deputy  Magistrate,  retracted 
before  the  Sessions  Judge  the 
statements  he  bad  made  before  the 
Deputy  Magistrate.  On  being 
sent  back  to  the  Deputy  Magis- 
trate, that  officer  comnutted  him 
for  trial  on  a  charge  of  giving 
false  evidence.  The  Sessions 
Judge  considered  that  the  Deputy 
Magistrate  was  bound  under 
8.  349,  Code  of  Criminal  Proce- 
dure, to  commit  on  the  original 
charge  of  murder,  and  not  on  that 
of  giving  false  evidence,  and  he 
recommended  that  the  order  of 
commitment  should  be  quashed, 
and  the  Deputy  Magistrate 
directed  to  commit  on  the  charge 
of  murder. 

The  High  Court  declined  to 
interfere,  as  there  was  evidence  on 
the  record  tending  to  support  the 
charge  for  giving  false  evidence, 
and  as  s.  349  did  not  have  the 
effect  of  taking  away  from  Magis- 
trates the  power  to  entertain  a 
charge  of  this  kind 

(3)  A  Magistrate's  -^—  under  s.  518, 

Crimmal     Procedure     Code,     to 
direct    the    removal    of  an    ob- 
struction, is  confined  to  cases  where 
there  has  been  annoyance  or  injury 
to  any  person  lawfully  employed, 
or  danger  to  human  life,   health 
or  safety,  or  where  there  is  a  pro- 
bability of  a  riot  or  affray 
See  Assault  (1) 
See  Cattle  Trespass  (1) 
See  High  Court  (l) 
See  Possession  (1) 
See  Procedure  (1) 


JURT. 


(1)  Where  a  party  obiects  to  the  ver- 
dict of  a  ,  he  ought  to  give 
the  Magistrate  reasonable  prima 
facie  ground  for  the  opinion  either 

that  the  did   not    in  fact 

apply  a  judicial  discretion  to  the ' 
case,  or  that  the  verdict  was  such 
OS     the    - —    could     not    have 
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arrived  at  b;jr  a  proper  exercise  of 
their  discretion  upon  the  materials 
before  them  •• 

(2)  The  High  Court  set  aside  the  ver- 

dict of  a  —  in  this  case,  be- 
cause the  Judge,  in  hb  direction 

to  the ^  omitted  to  point  out 

the  absence  of  evidence  very 
material  to  the  case  of  the  prosecu- 
tion, and  because  he  directed  the 
■  to     attribute     an    undue 

importance  to  the  statements  or 
excuses  made  by  the  prisoner  in  the 
explanation  of  certam  documents 

(3)  Held  that  the  words  in  s.  464, 

Code  of  Criminal  Procedure,  that 
in  trials  by  —  "  heads "  of  the 
Judge's  "  charge "  are  to  be  re- 
corded, must  be  construed  reason- 
ably, and  include  such  statement 
on  the  part  of  the  Sessions  Judge 
as  will  enable  the  Appellate  Court 
to  decide  whether  the  evidence 
has  been  properly  laid  before  the 

,  or  whether  there  has  been 

any  misdirection  in  the  charge   ... 

(4)  In  forming  a  ,  a  Sessions 
Judge  should  endeavour  to  seek 
for  persons  of  an  independent 
condition  in  life,  men  of  judgment 
and  of  experience 


L. 


Land  Disputb. 
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Liability. 


See  Cattle  Trespass  (1) 
See  Possession  (1)  (2) 


See  Agent  (3) 


Lurking  House-Trespass  bt  Night. 
See  Jurisdiction  (1) 


M. 


MagistratB. 
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See  Discretion  (1) 

Magistrate's  Record. 

See  Evidence  (3) 

Market  Dues. 

See  Act  XL  V  of  1860  (2) 

Murder. 

A  Sessions  Judge  is  bound  to  decide 
whether  the  offence  committed  is 
—  or  culpable    homicide    not 

amounting   to  ,   even  if  the 

person  who  struck  the  fetal  blow 

IS  not  under  trial         •••  ...       58 
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Oim 


O. 


See  Evidence  (1) 


OnjicnoH. 


See  Jury  (1) 


OlSTICCTIOR. 


See  Jurisdiction  (3) 

Occupation. 

Residence  in  a  dwelling-Houfle  belong- 
ing to  mnother  is  not  — —  of 
land  within  the  meaning  of  s.  90 
Act  X  of  1872 


OnrM. 
On 


a  conviction  under  Act  XXI  of 
1856  of  having  in  possession  — — 
not  supplied  from  tne  Government 
stores,  the  Magistrate  trying  the 
ease  summarily  under  8. 222,  Code 
of  Criminal  Procedure,  a  sentence 
of  fine,  or  imprisonment,  and 
confiscation  of  the  — — «  was 
passed:  Held  that  the  case 
could  not  be  tried  summarily,  the 
additional  sentence  of  confiscation 
not  coming  under  s.  148,  Criminal 
Procedcre  Code 


PlUUtT. 

Charges  of ought    to   be  based 

strictly  upon  the  exact  words 
which  are  used  by  the  person  who 
is  charged ;  and  no  evidence 
which  does  not  profess  to  give 
those  exact  words  can  alone  be  a 
safe  foundation  for  a  conviction  .. 
See  Evidence  (3) 

PoucB  Otficbb. 

Kor  the  parposes  of  a  judgment  in 
Sessions  trials,  the  testimony  or 

conduct  of s  concerned  should 

be  scrutinized  and  commented  on 
in  the  same  de^e  as  those  of 
other  material  witnesses,  and  not 
further 

See  Evidence  (4) 

PoonioH. 

(1)  The  ■  in  r^ird  to  which  the 
Magistrate's  jurisdiction  under 
s.  530  of  the  Code  of  Criminal 
Procedure  should  be  exercised, 
must  be  of  a  real  and  tangible 
character. 

(2)  \Vlien  a  party  claims  under  a  docu- 
ment or  a^ement  the  right  of 
doing  certain  things  over  a  large 
^extent  of  territory,  the  perform- 
ance of  acts  under  such  alleged 
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right  in  one  portion  of  the  ground 
over  which  the  right  extends, 
although  it  may  be  good  and  suffi- 
cient for  the  purpose  of  keeping 
alive  that  right  so  as  to  be  an 
answer  to  the  plea  of  limitation 
raised  in  a  civil  suit,  is  not  of  it- 
self a  sufficient  — -  on  which  the 
Magistrate's  order  under  s.  530 
may  be  based  for  the  purpose  of 
forbidding  in  a  distant  locality 
acts  not  necessarily  in  conflict 
with  such  — — ,  though  at  vari- 
ance with  the  right  ... 
See  ProceSire  (4) 

Postponement. 

If  an  accused  has  not  his  witnesses 
present,  the  Judge  should,  under 
8.  251,  Criminal  Procedure  Code, 
if  he  sees  grounds  for  proceeding, 
first  call  upon  him  for  his  defence, 
and  then  postpone  the  case       ... 

Pbbliminaet  Enquibt. 

See  Procedure  ^2) 

Presumption  op  Guilt. 

See  Theft  (I) 

Principal. 

See  Contraband  Salt  (1) 

Peisoner*s  Explanation. 
See  Jury  (2) 

Procedure. 

(1)  The  accused  in  this  case  were  con- 
victed by  the  Magistrate  sum- 
marily of  ofiences  under  ss.  352 
and  341,  Pennl  Code,  although  it 
was  contended  on  their  behalf 
that,  if  guilty,  they  ought  to  have 
been  convicted  under  s.  353,  in 
respect  of  which  a  summary  trial 
could  not  be  held.  The  Sessions 
Judge,  on  the  Magistrate's  own 
judgment,  recommended  that  the 
convictions  should  be  set  aside  on 
the  pounds  (1)  that  the  facts  show- 
ed that  the  accused  should  have 
been  convicted  under  s.  353,  or 
under  s.  342,  and  (2)  that  the 
Magistrate  had  no  power  to  con- 
vict of  the  lesser  offence,  and  so 
give  himself  jurisdiction  to  try  the 
case  summarily  : 

Held,  in  concurrence  with  the 
Sessions  Judge,  that  the  accused 
ought  to  have  been  tried  under 
8.  353 :  the  Magistrate's  summary 
proceedings  were  accordingly  set 
aside,  and  a  fresh  trid  directed... 
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(2)  Under  s.  471,  Criminal  Procedure 
Code,  the  Court  must  first  make 
a  preliminary  enquiry  to  satisfy 
itself  that  a  specific  charge  com- 
ing under  the  Sections  mentioned 
in  it  ought  to  be  preferred  against 
the  accused ;  and  afler  being  so 
satisfied,  it  must  either  commit 
the  caBCy  or  send  the  case  to  the 
Magistrate  for  enquiry  whether 
a  committal  should  be  made  or 
not  •••  ttt  •••  ••• 

(3)  It  is  a  general  {principle  that 
judgment  must  be  delivered  by 
the  Judge  who  has  heard  the 
eyidence        ••• 

(4)  In  a  case  under  s.  530,  Code  of 
Criminal  Procedure,  the  High 
Court  set  aside  the  proceedings 
of  a  Deputy  Magistrate,  who,  on 
succeeding  his  predecessor  who 
had  cone  into  the  case,  instead  of 
recalling  the  witnesses  de  novOy 
and  examining  them  himself^ 
decided  the  question  of  possession 
on  the  evidence  which  had  been 
taken  by  his  predecessor 

See  Opium  (1) 
See  Whipping  (2) 

Prosecution. 

See  Jury  (2) 

See  Sessions  Trial  (I) 

Public  Justice. 

See  Summary  Procedure  (1) 
Public  Wobks  Dbpabtmbrt. 

See  Cheating  (1) 


QuBEii*s  Coin. 


Q. 
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Where  the  charge  is  one  of  counter- 
feiting  ,  direct  proof  of  fabri- 
cation is  not  necessary  to  render 
the  person  punishable  under  the 
Sections  of  the  Penal  Code,  with 
reference  to  the  uttering  of  false 
coin.  All  tbat  is  requured  is  a 
guilty  knowledge  of  the  spurious- 
ness  of  the  coin  at  the  tune  of 
receiving  possession  of  it,  or  the 
absence  of  such  guilty  knowledge 
at  first.  Such  guilty  knowledge 
may  be  jproved  either  directly  or 
indSrectly  from  surrounding  cir- 
cumstances    •..  ...  ...        4 

R. 
Rboistrt. 

See  Enquiry  (1) 

Resistancb  op  Distraint. 

See  Right  of  Private  Distraint  (I) 


Restitution  of  Peopbrtt. 

See  High  Court  (1) 

Revision. 

The  difierence  of  opinion  on  a  ques- 
tion of  proof  between  a  Magistrate 
who  dia,  and  another  who  did  not, 
hear  the  witnesses,  is  not  a  ground 
on  which  the  High  Court  will  be 
disposed  to  exercise  its  powers  of 

Right  of  Private  Distraint. 

A  zemindar  is  justified  in  exercising 
his  — •  of  crops,  if  he  has 
served  the  defaulters  with  written 
notices  under  Act  X  of  1859 
8.  116 :  and  in  such  a  case,  ryote 
who  knowingly  resist  the  disttaint 
are  not  protected  by  the  Penal 
Code,  s.  79.  But  if  the  «emin- 
dar's  people  enter  upon  crops 
with  intention  of  distraining  with- 
out notice,  the  ryot-owners  are 
justified  in  considering  such  ac- 
tion as  trespass. 
Qtawc— Would  the  ryots  in  the  latter 
case  be  protected  by  the  provi- 
sions of  the  Penal  Code,  ss.  97 
and  99,  in  preventing  the  distraint 
and  confining  the  men  employed 
to  make  it  P   ... 

Riot. 

See  Jurisdiction  (3) 

See  Summary  Procedure  (1) 

See  Unlawful  Assembly  (1) 

Rowan N AH 

(1)  A  ,  as  defined  by  Act  VII 

(B.C.)  of  1864,  is  complete  on  the 
face  of  it  without  any  certificate 
by  way  of  endorsement  signed  by 
the  superintendent  showing  that 
the  endorsement  made  by  the  Pre- 
ventive Officers  of  Customs  has 
been  examined  by  him  ... 

(2)  Section  16  of  the  Act  VII  only 
gives  power  to  fine  when  the  salt 
IS  not  specified  in  a  — 


Salt. 


Security. 


04 
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See  Breach  of  the  Peace  (I)  (2) 
See  Discretion  (I) 


Sessions  Judgb. 

See  Whipping  (2) 
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SBS8IOH8  TkIAL. 

Ab  advocate  of  the  High  Court 
may  appear  on  behalf  of  the  pro« 
eecution  in  the  Court  of  Sessions 
and  conduct  the  prosecution  with- 
out being  specially  empowered  by 
the  Magistrate  of  the  District  for 
that  purpose  ... 

Specific  Chasob. 

See  Procedure  (2) 

Stolbr  Pbopbbtt. 

See  Theft  (1) 

SuMlf  ABT  TbIAL. 

Where  a  charge  of  riotinff  was  tried 
summarily  by  the  Magistrate  as 
one  of  mischief  and  unlawful 
assembly,  the  Sessions  Judge, 
relying  on  a  case  cited,  submitted 
at  the  request  of  the  accused  that 
the  summary  order  may  be  set 
aside,  and  Uie  accused  may  be 
tried  for  riotiug  under  Chapter 
XVII  of  the  (Sminal  Proceaure 
Code. 

The  High  Court  declined  to  interfere 
at  the  instance  of  the  accused 
persons,  and  distinguished  this 
from  the  case  cited  by  the  Sessions 
fTudge,  as  the  reference  there  was 
made  by  the  Ma^strate  in  the 
interests  of  public  justice 
See  Opium  (1) 
See  Procedure  (1) 


Thbft 
(1) 


Possession  of  property  which  has 
been  stolen  from  the  owner  is  sene- 
rally  at  best  only  evidence  or  — 
when  the  date  of  the  — —  is  so 
recent  as  to  make  it  reasonable  to 
presume  in  the  absence  of  explana- 
tion that  the  person  in  whose 
possession  the  property  is  found 
must  have  obtamed  the  possession 
by  stealing     ... 


14 


19 


16 


TBxn.-^C  Continued.} 

(2)  The  High  Court  declined  to  in- 
terfere  with  the  order  of  a  Deputy 
Magistrate,  who,  in  a  case  of  — - 
dismissed  the  complaint  and  fined 
the  complainant  under  s.  209  of 
the  Code  of  Criminal  Procedure 
for  making  a  frivolous  and  vexa- 
tious complaint 

U. 

Unlawful  Assbmblt. 

No  charge  of  being  members  of   an 

under  s.   141,  Penal  Code, 

can  be  sustained,  where  the  inten- 
tion of  the  parties  was,  not  to 
enforce  a  right  or  supposed  right, 
but  to  maintain  unaisturbed  the 
actual  subsisting  enjoyment  of  a 
right  which  was  at  that  time  being 
exercised   «...  


Pag^. 


Vbbdict. 


V. 

See  Jury  {\) 
W. 


Wabbaht. 

See  Compensation  (1) 
Whipfihg. 

(1)  Under  Act  VI  of  1864  s.  7,  a 
sentence  of  — —  cannot  be  super- 
added to  one  of  imprisonment 
where  the  imprisonment  is  for 
more  than  five  years     ... 

(2)  A  Sessions  Judge  has   no  power, 

under  s.  464,  C(^e  of  Criminal  Pro- 
cedure, to  alter  or  set  aside  a  con- 
viction and  sentence  once  made  and 
signed  by  him.«.  ...  ••• 

WiTRBSSBS. 

Under  s.  363,  Code  of  Criminal 
Procedure,  a  prisoner  is  entitled 
as  a  matter  of  right  to  have  any 
-—  named  in  the  list  which 
he  delivers  to  the  Magistrate, 
summoned  and  examined 

See  Breach  of  the  Peace  (2) 
See  Complainant  (1), 
See  Evidence  (1) 
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Ofil  C.  0.  No.  24.— Circulates  Financial 
Department  Resolution  of  29th  October 
1874,  relating  to  the  cancellation  of 
Stamps  under  Section  30  of  the  Court 
Fees  Act...  ...  ...  ...       i 

Cirfl  C.  0.  No.  25.— Draws  attention  to 
Rule  of  the  High  Court,  Original  Juris- 
diction, regarding  charge  for  serving 
processes  of  other  Courts      ...  ...       2 

Gfil  G  Memo.  No.  1. — En(}uires  whether 
the  proTisions  of  Sections  3  and  4 
Begulation  LVIII  of  1795  are  observed 
ID  each  district        ,„  ...  ...       3 

Ciiil  C.  Memo.  No.  2. — Directs  discon- 
tinoance  of  Quarterly  Returns  prescribed 
by  Circular  Order  No.  12,  dated  8th 
April  1872,  but  extends  the  instructions 
of  that  Circular  Order  to  the  Annual 
Statements  ...  ...  ...       3 

OrilC.O.  No.  1.— Prescribes  rules  for  the 
guidance  of  Civil  Court  Ameens  in 
canTuig  out  local  enquiries  ...  ...       3 

Gvil  C.  0.  No.  2.— Instructions  to  prevent 
the  decision  of  cases  ex  parte  against  a 
defendant  without  sufficient  enquiry  as 
to  serrice  of  summons  ...  „,       4 

Ciril  C.  0.  No.  3.— Work  done  by  a  Moon- 
tifi  vested  with  the  powers  of  a  Small 
Cause  C^urt,  under  s.  29,  Act  VI  of 
1871,  to  be  shewn  in  a  separately 
monthly  Return  in  form  annexed        ...      4 

Criminal  C.  O.  No.  1.— Circulates  Home 
Department  Resolution  No.  440,  dated 
16Ui  November  1874,  regarding  transfer 
of  convicts  to  Fort  Blair       ...  ...      5 

Criminal  C.  Memo.  No.  1. — Draws  attention 
to  Circular  Order  No.  5,  dated  5th  July 
1865,  regarding  the  maintenance  of  a 
**  Register  of  Criminals  convicted  of 
heinous  ofiences**    ...  ...  ...      7 


Criminal  C.  Memo.  No.  2.— Circulates  copy 
of  letter  to  Additional  Sessions  Judge 
of  24-Pergunnahs,  stating  that  it  is  not 
necessary  that  the  directions  to  the 
Jury  should  be  reduced  to  writing,  but 
that  the  statement  or  **  heads  of  charge,'* 
placed  upon  record,  should  represent 
with  absolute  accuracy  the  substance  of 
the  charge 

Civil  C.  Memo.  No.  4. — Circulates  letter  to 
Judge  of  Bhaugulpore,  informing  him 
that  a  ryot  has  a  right  in  a  district  like 
his  to  deposit  in  Court  such  portion  of 
his  produce  as  represents  the  rent  ad- 
mittedly due  to  the  zemindar  .„ 
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Civil  C.  Memo.,  No.  5.— Fixes  the  limits  of 
the  pa^  of  Naib  Nazirs  and  the  incre- 
ments in  the  pay  of  Nazirs  ...  ...       9 

Civil  C.  Memo.  No.  6. — Quarterly  Returns 
of  Feons*  Tullabana  to  be  submitted  by 
Judges  of  Small  Cause  Courts  through 
District  Judges       ...  ...  ...      9 

Civil  C.  Memo.  No.  7. — Do  Moonsiffs  with 
Small  Cause  Court  powers  use  Sum- 
mons Books  and  Registers    ...  ...      9 

Civil  C.  Memo.  No.  8.— Inquires  how  Cir- 
cular Order  No.  21  of  1873  has  worked.     10 

Civil  C.  O.  No.  3. — Calls  for  a  report  from 
District  Judses  and  Judicial  Commis- 
sioners, as  to liow  the  Court  Fee  Rules 
have  irorked  ...  ...  ...     10 

Scale  of  Costs  to  be  ordinarily  allowed  to 
the  successful  party  in  appeals  to  the 
High  Court  in  its  Appellate  Jurisdic- 
tion, to  take  effect  from  the  Ist  of  June 
1875         11 
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December  1874. 


No.  1.— Prescribes  Rules  for  the  classifica- 
tion, &o.,  of  English  Correspondence  in 
Collectors*  Offices  ... 

No.  2.— Substitutes  new  Rules  regarding 
estimates  for  local  improvements  for 
those  in  els.  1  to  10,  Sec.  Ill,  Ch.  VII, 
p.  150  of  the  Board*s  Rules  ...  ••• 

No.  8. — Calls  attention  to  correspondence 
with  Government,  explanatory  of  a  pre- 
vious order  of  Government  regarding 
Settlements,  and  makes  alterations  in 
Sec.  II,  Ch.  VII  of  the  Board's  Rules... 

No.  4. — Cancels  first  part  of  Statement 
prescribed  bj  Board's  Circular  No.  1 
of  1874  r^arding  establishments 

No.  5.— Circulates  Government  Resolution 
on  the  cancellation  of  Court  Fee  Labels, 
and  cancels  Board's  Circular  No,  13  for 
November  1872      ...  ...  ••• 

6.— Circulates  Financial  Department 
Resolution  regarding  the  refund  or 
renewal  of  a  Stamped  Paper 
7.— Explains  how  cols.  16  &  18  of 
Return  No.  XVI  are  to  be  filled  up  ... 
8. — Enjoins  the  preparation  by  Col- 
lectors of  briefe  of  wards  cases  which 
are  appealed  to  the  High  Court 
9.— Makes  additions  to  cl.  23,  Sec.  IX, 
Ch.  II,  p.  30,  and  to  cl.  10,  Sec.  XIV, 
Ch.  V,  p.  74  of  Board's  Rules 
10.— Addition  to  para.  13  of  the  In- 
structions for  the  administration  of  the 
Land  Acquisition  Act,  X  of  1870,  and 
to  para.  1  of  the  Special  Instructions  to 
be  observed  when  land  is  required  for  a 
Railway,  &c. 

Forms  25  to  28. 

January  1875. 

1.^ Addition  to  Board*8  Rules,  cl.  1, 

Sec.  VI,  Ch.  XVIII  

2.— Publishes  revised  Rules  for  the 
supply  of  copies  of^  and  information 
respecting.  Papers  and  Documents  in 
CoUectors'  Offices.— Register  No.  62 
cancelled ...  •••  •.» 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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16 


16 


17 


17 


17 


18 


18 


18 


18 


February  1875. 

-^Q^  \, — Circulates  slips  of  directions  con- 
tained in  Circular  Order  No.  3  of 
November  1874 


29 


Page. 

No.  2.— Permits  Managers  of  Wards'  Es- 
tates to  keep  their  accounts  for  March 
open  for  a  period  not  exceeding  one 
month,  with  a  view  of  preventing  the 
entry  of  large  sums  of  money  in  Table 
VI  of  Return  No.  XXXI  under  heading 
«( suspense  account"  ...  r*.    29 


March  1875. 

Errata  ...  ...  ...  ...    29 

Erratum  ...  .i.  ...  ...     29 

No.  1. — Promulgates  Rules  for  guidance  of 
Proceedings  held  by  District  Officers 
for  realization  of  Stamp  Fees  in  Pauper 
Suits         •••  ...  ..  ...     29 

No.  2. — With  reference  to  Government 
Order  (copy  annexed)  regarding  ss.  49 
and  50  of  the  General  Stamp  Act,  inti- 
mates that  documents  not  correctly 
prepared  are  to  be  considered  as  insuffi- 
ciently stamped,  and  treated  accordingly    31 

No.  3.— Explains  that  the  word  "  Demand" 
in  cl.  1,  Sec.  m,  Ch.  II,  p.  23  of 
Board's  Rules  means  current,  and  not 
gross  demand,  which  includes  arrears  .••     32 

No.  4.  ^Requests  that  the  several  classes  of 
estates  enumerated  be  accurately  dis- 
tinguished, and  that  alterations  be  made 
in  Sec.  IV,  Ch.  XXV,  Board's  Rules  ...    32 

No.  5. — In  consequence  of  recent  Rulings 
of  the  High  Court  and  tiie  Judicial 
Committee  of  the  Privy  Council,  modi- 
fies orders  made  under  Regulation  XI 
of  1825  and  Act  IV  (B.C.)  of  1868    ... 

jjo.  6. — Corrections  in  Rule  8  of  Board's 
Rules,  published  with  Circular  Order 
No.  1  of  December  1874 

No.  7.— Draws  attention  and  makes  addition 
to  cl.  9,  Sec.  XIII,  Ch.  XI,  p.  188  of 
Board's  Rules  regarding  the  withdraw- 
ing of  money  from  a  Government  trea- 
sury under  a  power-of-attorney 

No.  8. — Requests  local  officers  to  make  them- 
selves acquainted  with  the  facts,  in 
respect  to  the  intervention  of  parties 
having  riffhts  between  the  zemindars 
and  the  cultivators,  before  recommend- 
ing in  future  any  remission  of  revenue 
to  zemindars  upon  condition  that  the 
ryots  should  participate  in  it... 

No.  9. — Notifies  changes  in  the  selling  price 
of  excise  opium  with  effect  from  1st 
April  1875 
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34 
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No.  10. — Sabstitutefl  new  form  of  store  book 
for  that  referred  to  in  cl.  4,  Sec.  Ill, 
p.  305  of  Board's  Rules        ...  «••     35 

April  1875. 

Erratum  ...  ...  ...  ...     35 

No.  1. —Draws  attention  to  Act  IX  of  1875 

regarding  majority  of  minors  ...     35 

No.  2. — Alterations  in  Waste  Land  Rules, 
and  substitution  of  new  form  of  Table 
III,  Return  XLV,  for  that  at  p4ge  24  of 
those  Rules  ...  ...  ...     35 

No.  3.— Adds  cl.  12a,  Sec.  VI,  Ch.  XVIII, 
p.  260b,  Board's  Rules,  regarding  Com- 
missioners noticing  working  of  fund  for 
improvement  of  Government  and  tem- 
porarily settled  estates  ...  ...     36 

No.  4. — Substitutes  rules  for  cl.  10,  Sec.  IX, 
Ch.  XX,  p.  284  of  Board's  Rules, 
regarding  allowances  to  settlement- 
holders,  &c.  ...  ...  ...     36 


No.  5.— States  that  revised  forms  of  Return 
No.  XII  and  Register  No.  65  have  been 
prescribed  ...  ...  ...    87 

No.  6- — Alterations  and  additions  to  Return 
No>XXXI  87 


May  1875. 

No.  1. — The  instructions  contained  in  C.  0. 
No.  2  of  December  1873  will  now  apply 
only  to  cases  where  land  is  taken  up  for 
a  Company  or  Municipality  ... 

No.  2. — Expunges  certain  words  from  cl.  3, 
Sec.  VI,  Ch.  Ill  (page  44)  of  Board's 
Rules.       ...  ••• 

No.  3. — Substitutes  new  rules  for  Ch.  XI, 
iSec.  VI,  page  179  of  Board's  Rules    ... 

No.  4. — Various  alterations  in  Sec.  Ill, 
Ch.  XIX,  page  266,  Board's  Rules,  and 
cancellation  of  Circular  No.  20  of  1871 


89 


No. 


5. — Makes  an  addition  to  cl.  6,  page  49 
of  Board*8  Rules    ... 
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CIVIL  RULINGS. 


The  ISth  September  1874. 

Present : 

The  Hon'ble  J.  B.  Piienr  aad  G.  G.  Morris, 
Judges, 

JuiiidicHon-' Execution  Sale  in  Separate  Lots^ 
hrregularUy— Injury— Act  VIII  of  1859  *,  6. 

Case  No.  201  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Saruu^  dated  the  20th 
April  1874. 

MoqMo  Abil(K>l  Hje  (one  of  the  Defeudants, 
Judgmeat-debtor)  Appelianiy 

tersut 

J.  Macrae  (Auction-purchaser)  and  another 
(Decree- holder)  Respondents. 

Mr.  C.  Gregory/,  Moonshee  Mahomed  Yusoof 
and  hahoo  Judoonath  Sahoy  for  AppeU 
Unt. 

Mr,  6r.  IT.  P.  Evans  for  Reepondente. 

ASabordinate  Jndge,  on  the  application  of  a  jiidjs^- 
Bent -creditor,  ordered  the  attachment  and  sale  of  an 
iaditfo  concern  con.siating  of  several  fnctorie:!,  and  fixed 
tiie  9th  March  for  the  sale.  Shortly  before  the  date 
M  fixed,  he  isaue<l  a  direction  to  the  District  Judgc^s 
Nizir  that  the  sale  should  be  effected  in  portions  to  be 
mM  in  succession.  Upon  this,  the  District  Judge 
reraored  the  execution  proceedings  to  Jiis  own  Court, 
Mut  i»u€d  a  roobokaree  declaring  the  Subordinate  Judge's 
order  nd I  and  void,  and  ordering  the  property  to  be 
»M  on  the  day  fixed  in  one  lot.     Thia  was  accordingly 

Ukld  that  the  District  Judge  had  no  authority  to 
all  up  an  execution  case  from  the  3le  of  the  Subordi- 
nate Judge  to  his  own  Court,  as  Act  VIII  of  1869  8.  6 
^  not  authorize  the  transfer  of  proceedings  already 
ooDmenced  and  entertained. 

Hblo  that  it  was  entirely  within  the  Subordinate 
^Bdge's  discretion  to  direct  that  the  property  should  be 
»1<!  in  portions  even  though  it  had  been  attached  or 
pnehuiaed  as  an  enltrety. 


Hki.d  that  as  it  is  damage  to  a  person  to  have  his 
whole  property  sold  against  his  will  to  satisfy  the 
claims  of  a  creditor  when  the  sale  of  a  portion  would 
suffice,  the  irregularity  committed  by  the  District  Judge 
caused  material  injury  to  the  judgment-debtor. 

Phear^  J. — This  appeal  arises  out  of 
certain  proi*eedings  in  execution  taken  in  the 
Subordinate  Judge's  Court  of  Sarun  for  the 
purpose  of  obtaining  execution  of  a  decree 
of  tiiat  Court  against  one  Moulrie  Abdool 
Hye. 

It   appears   that    on   the    4th   September 

1873,  the  Subordinate  Judge,  upon  the 
npplicntion  of  the  judgment-creditor,  ordered 
the  attachment  and  sale  of  an  indigo  concern 
which  consisted  of  several  dependent  fac- 
tories. Various  proceedings  seem  to  have 
taken  place  after  this  date  in  the  matter 
of  this  execution  ;  and  on  the  22nd  January 

1874,  the  Subordinate  Judge  issued  a  sale 
proclamation  fixing  the  day  of  sale  for  the 
9th  March.  So  late,  however,  as  the  6tli 
Marcii,  the  Subordinate  Judge  issued  a  direc- 
tion that  the  sale  of  the  property  siiould 
be  effected  in  portions,  tliat  is,  the  different 
constituent  factories  of  the  en: ire  concern 
should  be  soUl  separately  in  succession 
until  the  requisite  amount  of  money  should 
be  realized.  At  that  time,  in  consequence 
of  a  Circular  Order  of  this  Court,  the 
Nazir  of  the  Judge's  Court  was  the  proper 
officer  within  the  meaning  of  Section  248  of 
the  Civil  Procedure  Code  to  eflfect  the  sale 
of  property  in  execution  of  the  proceedings 
in  the  Subordinate  Judge's  Court.  And 
tiierefore  the  Snbordinnte  Judge  transmitted 

I  lie  direc'ion,  which  has  just  been  spoken  of, 
with  respect  to  ihe  sale  of  the  property  In 
portion?,  to  the  Judge's  Nazir  through  the 
Judge.  Upon  thus  receiving  this  direction, 
I  he  Judge  at  once  removed  the  execution 
proceedings  from  the  Subordinate  Jud<?e'3 
Court  10  his  own  Court  and  took  the  entire 
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control  of  them  into  his  own  linnds.  And 
on  the  9tli  Mnrcli,  the  very  day  appointed 
by  the  Subordinate  Judge  for  the  sale  of  the 
property,  he  passed  ihe  following  order,  or 
perhaps  it  would  be  more  right  lo  say,  made 
nnd  issued  the  following  roobokaree.  It  is 
headed  "  Memorandum"  and  runs  in  theee 
words: — "Read  the  Subordinate  Judge's 
roobokaree,  dated  the  7th  instant,  also  my 
verna)cuhir  order  thereon  of  the  same  date. 

"  Alio  the  Subordinate  Judge's  reply 
thereto  of  the  same  date. 

"Also  the  original  bond,  dated  the  11th 
Jeyth  1271  F.,  corresponding  with  May  1864. 

**  Also  the  df  cre(*,  dated  the  *  Also 

.       the    "Mai    talika"   given   in    in 

crhrS"^''^     execution  of  this  decree  on   the 

*•      *  22nd  January  1872. 

"Also  the  return  of  service  thereof,  and 
of  attachment,  dated  the  9th  March  1872. 

"The  point  is,  are  the  several  factories 
"  mentioQed  in  the  above  bond,  decree,  mal 
"  talika,  and  return,  to  be  sold  in  one  lot  m* 
"  separately  as  per  list  herewith,  iu  the  order 
"  given  in  the  list. 

"  The  Suhordinuto  Judge  requests  me  to 
•*  direct  my  Nuzir  to  sell  them  separately. 

**  If  this  be  an  order  passed  by  himself 
*•  I  consider  it  ilh-gal. 

"If  it  be  a  recommendation,  I  think  it 
"most  unadvisaUe  to  take  this  course. 

"  I  consider  such  an  order  illegal.  First 
"it  is  based  on  the  request  of  the  decree- 
"  holder  nnd  of  the  judgment-debtor  Abdool 
"  llye.  But  all  the  property  now  ot inched 
"  was  placed  by  my  predecessor  under  the 
"  charge  of  a  manager  appointed  under 
"  Section  243  of  Act  VIII,  nnd  it  is  at  this 
"  present  moment  in  \\U  management  under 
"me.  And  as  the  Subordinate  Judge  only 
"  a  month  or  two  ago  attached  the  last  year's 
"  indigo  outturn  of  tliese  very  factories,  and 
"  heard  an  original  suit  liaving  reference 
"thereto,  to  which  the  manager  and  not 
"  Abdool  Hye  was  a  party,  he  must  have 
"  been  aware  of  the  state  of  the  case,  and 
"  he  should  have  known  that  this  very  decree 
"  was  included  in  the  management,  and  that 
"the  manager  was  the  person  legally  to  be 
"  heard,  and  not  Abdool  Hye,  and  ad  the 
*'  manager  has  not  appeared  at  all,  therefore 
"  ihe  Suboi*dinate  Judge's  order  is  on  this 
"  point  illegal  and  without  jurisdiction. 

"  And  secondly,  it  is  illegal  because  it  is 
"  opposed  to  tlie  terms  of  the  bond,  decree, 
"  and  notice  of  attachment.  The  factories 
♦*  form  one  concern,  and  they  cannot  in 
*<  execution  be  split  up  into  several  with- 
«OUt    much    difficulty   and   litigatioa    aris- 


"  ing  therefrom.  In  his  EngHsh  Memo : 
*'  the  Subordinate  Jud<;e  says  that  the  fac- 
'*  tories  were  mortgaged  separately  detail- 
*' ed.  Ho  does  not  gay  that  Ihey  were 
'*  mortgaged  seiaratf  ly.  Nor  are  they  mort- 
*' gaged  8eparatel3\  There  is  but  one  mort- 
*•  jiage  bond  cov»-ring  ihem  all,  not  severttl. 
"  And  it  is  beyond  dispute  that  Arwnh  is 
"  the  head  factory  at  which  the  mannger 
"  lives,  and  that  ti^e  other  factories  at  which 
**  his  assistants  live  are  its  out-works.  The 
"  separate  detail  of  these  la'ter  does  not 
"show  ihat  ihey  were  mortgaged  separately. 
"In  a  moVtgnge  of  a  house  its  out-officcs 
"  and  stables  are  often  thus  separately  detail- 
"  ed.  But  no  one  would  suppose  tlmt  they 
"  were  thereby  mortgaged  separately,  and  a 
"  perusal  of  the  mortgage  bond  sliows  that 
"  they  were  mortgaged  together,  and  they 
"  were  decreed  in  tjie  same  way. 

"  The  Subordinate  Judge  Bays  that  th6 
"  attachment  of  each  was  made  separately. 
"  But  this  is  not  the  case.  Being  each  a 
**few  miles  from  the  other,  the  notice  was 
"  not  served  at  eadi  at  the  some  time.  But 
"  there  is  but  one  notice  covering  all — and 
"  the  same  return  of  service  of  attachment, 
"  and  they  were  clearly  attached  togother  aa 
"  a  whole  concern — and  therefore  to  separate 
*' them  thus  in  execution  of  decree  at  the 
"  time  of  sjile  would  give  rise  to  endless 
"  litigation  about  title,  and  would  be  doing 
"  what  is  not  lawful  to  do  iu  execution. 
"Then  it  is  nnadvisahle  to  sell  them  separ- 
"  at-ly.  The  concern  fcas  been  under  this 
"  Court  for  some  years,  and  I  have  been 
"  here  a  year,  and  the  manager  and  I  concut 
"  iu  thinking  that  as  good  a  price  would  not 
"  be  realized  hy  selling  the  factories  sepMr- 
*' ately  as  by  selling  them  together.  Iu  the 
"  first  place  this  sale  is  held  on  a  fu'st  mort- 
"  gage.  There  are  very  large  deb  is  on  Ihe 
"  concern  and  many  decrees  and  atinchtnents 
"  against  it,  and  in  this  sale  alone,  therefore, 
"  can  n  good  title  be  had.  Purchasers,  there- 
"  fore,  will  give  a  much  better  price  now  than 
"  at  any  other  sale.  It  is  necessary,  therefore, 
"  to  adhere  strictly  to  the  terms  of  the 
"  mortgage  and  aitachment,  otherwise  if 
"  the  title  be  interfered  with  and  any  varia- 
"  tiou  made,  then  a  loop-hole  for  a  law  suit 
"arises,  nnd  the  prof»erty  consequently  will 
"  not  fetch  as  much.  No  doubt,  it  is  imma- 
'^  terial  whether  one  sale  or  several  be  held  as 
"  far  as  the  decree-holder  cares.  He  is  sure 
"  to  get  his  money,  and  it  may  be  that  the 
"judgment-debtiT  would  prefer  several 
"  sales  to  a  single  oup.  For  I  observe  that 
**  the  sudder  factory   Arwah  is  put  ibrth  on 
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''ilie  propose!  list  of  snio,  aiul  it  is  possibk* 
**tliiii  the  price  realizt'd  for  the  three  out- 
*•  works  tbat  stniul  bfforo  it  mijilit  satisfy 
"  this  decree ;  ami  it  would  then  remain  unsold 
^tltig  dnj,  and  ns  tltis  iirdt  mortgage  would 
'  liave  dis.'ipp  ared,  and  as  uo  body  at  any 
''subsequent  sale  on  any  of  the  other  attach- 
**raems  on  il  would  have  ihe  remoti'Si 
"chance  of  getting  any  clear  title  like  at 
^present,  no  such  pil>'e  for  it  would  be  got 
** subsequently  as  could  be  got  now  ;  and  the 
" title  being  vague,  the  judgment-dtbtor 
*^  might  possibly  hope  to  buy  it  in  the  name 
''or  wiih  the  aid  of  some  of  his  rdatixes 
**  for  a  smnll  sum  But  I  have  other  interests 
"besides  those  of  the  decree-hohhr  and  the 
''juilgmeiit-debtor  to  look  to.  There  are 
"s^reral  lacks  of  debts  on  the  concern,  one 
''person  having  a  debt  of  more  than  four 
''lacks  on  ir,  and  I  must  get  as  good  a  price 
"as  possible  in  order  that,  after  the  present 
"J  ci^e  shuil  have  been  satisfied,  there  shall 
''remain  as  largo  a  surplus  as  possil)io  to  be 
'divided  rateably  amongst  the  remaining 
"tuaclnng  judgment- creditors.  The  jiidg- 
"  tnent-delitor  has  no  other  property  worth 
''meDuouing,  and,  no  doub^  does  not  care 
"hoir  much  the  concern  will  fetch.  Tliero 
"is  no  possibility  of  its  price  bving  sufficient 
"t'l  p.ny  all  the  deb^s  ou  it,  and  as  ho  has  uo 
"other  property  to  be  sold,  he  can  have  no 
"opeu  motive  for  wishing  the  sale  to  be  held 
*'  one  way  or  another, — in  one  lot  or  in  sevoi  al. 
"His  only  motive  must  be  that  given  a1)ove, 
**  tiz^  that  he  passes  by  making  a  confusion 
""and  complicating  the  title  to  secure  a  good 
"o^jt-work  for  himself  chiefly,  and  leaving 
** little  or  nothing  for  the  rest  of  his  creditors, 
'' (he  out- work 8  at  the  end  of  the  list  being 
'^likely  to  fetch  but  very  little  if  sold  separ* 
"ately." 

"No  doubt  the  Subordinate  Judge  was 
^'onanrare  of  all  these  matters,  but  he  knew 
^'that  the  estate  is  under  management  under 
**  this  Court,  tliat  there  are  many  attachments 
''aad  decrees  against  it,  some  in  his  Court 
''and  some  ia  mine,  and  that  if  he  were  not 
"acquainted  with  the  affairs  relating  to  this 
"concern  and  to  Abdool  Hye's  debts  that  I 
"and  the  manager  were,  and  he  might  easily 
'* therefore  have  ascertained  from  us  the 
"propriety  and  advisability  of  selling  the 
"concern  in  one  lot  or  several. 

''Therefore  that  which  has  been  mortgaged, 
**  decreed,  and  attached,  that  exactly  and  no 
"more  or  less  must  be  sold.  If  the  Subor- 
"dinate  Judge  meant  to  give  an  order  I  treat 
"  itas  null  and  void  :  if  a  recommendation,  I  do 
''not  think   it  right  to  adopt  it.     The  sale 


"  therefore  will   proceed,  the  property  beitg 
"  put  up  in  one  lot." 

We  have  road  this  order  or  judgment  iu 
full,  because  it  bears  an  unusual  shape  and 
certiiinly  is  couched  in  remarkable  terms. 
In  consequence  of  this  order  the  property 
wa«  sold.  And  the  judgment-debtor  then 
made  an  application  to  the  Suboniiuate  Judge 
nniler  the  provisions  of  Section  256  of  the 
Civil  Procedure  Code,  asking  to  have  the 
sale  set  aside  on  the  ground  of  irregularity  ; 
in  truth,  on  the  ground  that  the  proceedings 
had  been  altogether  misconceived,  and  that  the 
Judge  had  no  jurisdiction  to  do  that  which 
he  had  done.  But  before  the  Subordinate 
Judge  could  enter  upon  the  merits  of  this 
applicasion  or  indeed  entertain  it  in  any  way, 
the  Judge  removed  it  to  his  own  Court, 
And  on  the  20th  April  1874,  passed  the 
following  order  upon  it : — '*  All  tlie  objections 
**  in  this  petition  have  been  met  by  my  order 
"  of  the  9th  ultimo"  (that  is  the  ordei*  which 
has  just  been  read  in  extenso) '*at  the  time 
"of  sale.  There  never  was  the  least 
*'  possibility  of  this  property  fetching  suffi- 
"  cient  to  clear  the  debts  on  it,  aud  the  peti- 
"  tioner's  only  motive  therefore  must  have 
**  been  what  I  have  therein  stated  it  to  be, — a 
"  hope  that  he  mi^ht  compromise  the  title 
"and  get  some  interest  of  the  property 
**  benamee  at  a  cheap  rate  by  so  doing.  The 
"petitioner  does  not  see  that  when  chiefly 
"  for  the  benefit  some  years  ago  the  manage- 
'*  ment  of  this  estate  was  taken  by  this  Court, 
"  it  become  tlie  duty  of  the  Court  to  consult 
"  tlie  interest  of  the  attaching  judgment- 
"  creditors  in  a  body  as  well  as  his  own,  aud 
"  the  first  mortgagor  wishes  the  sale  was 
"held  on  these  principles  ;  it  was  uniform  ou 
"  every  point ;  there  is  no  error  or  flaw  in 
"any  of  the  proceedings,  and  the  petitioner 
"  hns  suffered  no  injury  whatsoever  thereby. 
"  This  order  will  bo  read  with  my  order  of 
"  the  9th,  and  this  objection  is  dismissed  with 
"costs."  That  is,  the  application  which  the 
judgment-debtor  made  to  the  Subordinaie 
Judge  under  Section  256  of  the  Civil  Pro- 
cedure C'>de  is  dismissed  by  the  Judge  fir 
the  reasons  here  given. 

On  appeal  to  this  Court  against  this  order 
of  the  Judge,  it  is  objected  boih  that  the 
action  taken  by  the  Judge  in  regard  to  the 
execution  proceedings  and  sale  on  the  9ili 
March,  and  also  that  the  action  taken  by  him 
in  removing  the  application  of  ihe  judgment- 
debtor  under  Section  256  from  tlie  Couri  of 
the  Subordinate  Judge  to  bis  Court,  were 
entirely  wrong  and  without  any  legal  foimd- 
atiou. 


Digitized  by 


Google 


Civil 


THE  WEEKLY  TlEPORTEU.      lialings.     [Vol.  XXIII. 


lu  the  argument  of  wliicli  wo  liave  Lad 
the  benefit,  it  1ms  not  been  seriously  contend- 
ed that  the  Judge  had  authority  to  net  as  he 
did  in  the  matter  of  the  execution  proceed- 
ings and  the  lioUling  of  the  sale.  Section  6 
of  the  Civil  Procedure  Code,  no  doubt, 
authorizes  the  District  Court  **  to  willidraw 
"any  suit  instituted  in  any  Court  subordinate 
"  to  such  District  Court,  and  to  try  such  suit 
"  itself  or  to  refer  ii  for  iriul  to  any  oilier 
•*  Court  subordinate  to  its  authority,  and 
"competent  in  respect  of  tiie  value  of  the 
"  suit  to  try  the  same,  whenever  it  mny  see 
"  sufficient  cause  for  so  doing." 

But  it  has  been  Iield  more  than  once  by 
decisions  of  tliis  Court  that,  this  Section  does 
not  authorize  the  District  Court  to  remove  t(» 
itself  or  to  transfer  to  any  other  Court  pmceed- 
ings  in  a  suit  which  luive  been  already  com- 
menced and  entertained  in  any  Court  subor- 
dinate to  itself.  In  particular  it  was  held  in  the 
case  of  LiichmeeputDoogur  versus  Mahaiajidi 
Juggiit  ludur  Bunwnree  Lidl,  reported  in 
Marshall,  page  195,  that  this  Section  doe^ 
not  authorize  the  District  Court  to  make  an 
order  calling  up  an  execution  case  from  the 
file  of  the  Subordiujite  Court  to  its  own  Court. 
Tliut  decision  has  never,  as  fur  as  we  know, 
[jipeached.  And  indeed  therre  are  other 
decisions  of  this  Court  (see  Regular  Appeals 
Nos.  43  to  48  of  1873,  decided  on  the  8th 
January  1874*)  which  are  entirely  in  con- 
formity with  it.  The  result  is  that  every 
thing  which  took  place  in  oonsequeuce  of  the 
Judge's  order  of  the  7th  March,  and  under 
his  directions  with  regard  to  the  sale  whicii 
was  effected  on  the  9th  March,  was  entirely 
irregular  and  without  any  show  of  jurisdic- 
tion. 

Now  Section  256,  under  which  the  present 
applicatiou  to  the  Court  is  made,  runs  as  fol- 
lows :  "  No  sale  of  immoveable  property  shall 
"  become  absolute  until  the  sale  has  been 
"  con  finned  by  the  Court.  At  any  time 
.<*  within  thirty  days  from  the  date  of  the  sale, 
"  applicatiou  may  be  made  to  the  Court  lo 
"set  aside  the  sale  on  the  ground  of  anv 
"  material  irregularity  in  publishing  or  con- 
"  ducting  the  sah>,  but  no  sale  shall  be  set 
."  aside  on  tlie  ground  of  such  irreguhuii}-, 
.'^  unless  the  applicant  shall  prove  to  the 
"satisfaction  of  the  Court  that  he  has  sus- 
"  tained  substantial  injury  by  reason  of  such 
."  irregularity." 

In  the  present  case,  not  only  was  there  the 
irregularity  whicli  has  already   been   pointed 

•  21  W.  R.,  196. 


out  with  regard  to  the  conduct  of  the  sale 
after  the  7th  March,  but  it  ap{iears  clear  that 
this  operated  to  the  disadvantage  of  the  judg- 
mfut-debtor.  The  Subordinate  Judge, 'wiio 
was  charged  with  the  responsibility  of 
effecting  the  sale  of  this  property  in  execu- 
tion of  the  decree  against  Abdool  Hye, 
thought  proper  to  direct  previously  to  the 
sale  whicli  was  about  to  take  place  on  the  9tU 
March  that  the  property  should  be  sold  in 
portions.  It  was  entirely  within  his  discr**- 
tion  to  give  this  direction,  even  though  the 
propei  ty  was  attached  or  pri>cl aimed,  as  the 
Judge  says,  it  wan,  fis  an  entirety.  And  he 
appears  to  have  done  this  deliberately,  actuat- 
ed by  the  opinion  that  it  was  best  fbr  the 
interests  of  the  judgment-debtor  that  this 
should  be  so.  And  indeed  this  matter  doetf 
not  rest  merely  upon  the  opinion  of  the 
Subordiuate  Judtre,  because  it  is  plain  from 
the  order  or  roobokaree  of  the  Judge  which 
has  been  read  out  in  full  that  the  Judgu 
himself  was  of  opinion  that  almost  certainlj 
the  judgment  debt  for  which  this  property 
was  10  be  sold,  would  be  discharged  by  a  sale 
of  a  portion  only  of  the  property,  and  tliat 
therefore  it  was  not  necessary  tlmt  the  whole 
property  should  be  sold  for  that  purpose. 
Now  it  need  only  be  stated  in  order  to  appear 
clear  that  it  is  damage  to  a  person  tJ  have 
his  whole  property  sold  against  his  will  to 
satisfy  the  claims  of  a  creditor,  when  the 
sale  of  a  less  portion  would  be  sufficient  for 
that  purpose.  The  words  of  the  Judge  are — 
"  It  is  possible  that  the  price  realized  for  tlie 
**  three  out-works  that  stand  before  it  might 
"satisfy  this  decree,  and  it  (that  is,  I  thiuk, 
"  the  principal  factory)  would  then  remain 
"  unsold  this  day,  and  as  this  first  mortgage 
"  would  have  disappeared,  and  as  no  body 
**at  any  subsequent  sale  on  any  of  the  other 
"attachments  on  it  would  have  the  remotest 
"chance  of  getting  any  clear  title  like  at 
"  preseut,  no  such  [>rico  for  it  would  be  got 
"  subsequently  as  could  be  g«>t  now."  If 
there  is  any  value  in  this  reasoning,  it  consists 
in  that  p'  rtion  of  it  which  has  regard  to  tho 
intc'ests  of  other  parlies  than  those  who  were 
before  the  Court  of  the  Suiiordinate  Judge 
in  the  matter  of  this  execution.  And  it  is 
beyoud  question  that  the  judgmeitt-debtor  was 
entitled  to  such  benefit  us  he  could  have  from 
the  situation  in  which  he  would  be  placed  by 
having  paid  off  his  first  and  principal  creditor, 
and  being  left  with  the  remainder  of  his 
propt  rty  to  make  such  terms  as  he  l>est  could 
with  the  remaining  creditors.  So  that  it 
s^ems  quite  plain  beyond  the  need  of  any 
orgumeut  that  the  iriegulurity  in  the  conduct 
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of  I  he  snle  which  resulted  from  the  action 
taken  by  the  Judge,  namely,  the  irregularity  of 
the  Judgo'd  Nnzir  selling  contrary  to  and  in 
disi-egard  of  the  dh'ectious  of  the  Subordinate 
Judi^e,  did  cause  material  injury  to  (he  juilg- 
ineiit-debtor  in  the  matter  of  this  snle.  And 
we  can  see  that  the  Judge  could  hardly  linve 
gone  so  wrong  in  this  matter  as  he  appears 
.  to  us  to  have  gone  if  he  had  not  been  mninly  in- 
fluonced  by  a  consideration  (whether  discreet 
or  not  we  need  not  express  an  opiuion)  for 
the  interests  of  other  people  than  the  judg- 
ment-debtor and  judgment-creditor  in  this 
particular  suit.^  Throughout  his  order  or 
roobokaree  of  the  9th  March,  it  is  apparent 
thai  the  Judge  claimed  fur  the  judgment  of 
Jiiniself  and  of  the  Court  manager  of  tliis 
property,  in  regard  to  the  snle  of  it,  a  domi- 
nant authority  above  tUat  of  the  Subordinate 
Judge  who  wiis  charged  with  the  duty  of 
enforcing  satisfaction  of  this  decree,  on  the 
ground  that  he  and  the  manager  together 
were  ^tta^t  irudteee,  somewhat  iu  the  position 
of  an  official  assignee  of  bankruptcy  in 
whom  pioperty  is  vested  for  equal  distribu- 
tion amongst  a  large  number  of  creditors. 

It  is  not  necessary  now  to  dwell  upon  pas- 
sages of  the  Judge's  order  which  teud  iu  Ihiri 
direction,  for  in  truth  the  whole  tenor  of  the 
order  lies  this  way.  And  if  we  may  say  so, 
tliere  is  even  apparent  iu  it  almost  u  tone  of 
iddiguation  that  the  su potior  judgment  of  tlie 
Judge  and  of  the  person  who  had  beeu  so 
long  muuagiug  this  property  should' be  in  auy 
way  disputed  or  attempted  to  be  interfered 
with  by  the  Subordinate  Judge.  In  the  last 
passage,  the  Judge  says  : — "  No  doubt,  the 
'*  Subordinate  Judge  was  unaware  of  all 
''  these  matters,  but  he  knew  that  the  estate 
*'  is  under  management  uuder  this  Court, 
*'  that  there  are  many  attachments  and 
'^  decrees  agaiut<t  it,  some  iu  his  Court  and 
'^  some  in  mine,  nud  that  if  he  were  uot 
^'  acquainted  with  the  affairs  relating  to  this 
**  coiiceru  and  to  Abdool  Hye's  debts,  that  1 
^'  and  the  manager  were,  aud  he  migiit  easily, 
''  therefore,  have  o^ceriaiued  from  us  the 
'*  propriety  aud  advisability  of  selling  the 
'*  concern  in  one  lot  or  several. 

**  Therefore  that  which  has  been  mortgaged, 
''decreed,  aud  attached,  that  exactly  and  no 
'*inore  or  less  must  be  sold.  If  the  Subor- 
^'dinate  Judge  meant  to  give  an  order  I  treat 
''it  OS  null  aud  void;  if  a  recommendation, 
*<  I  do  uot  tiiiiik  it  right  to  adopt  it." 

The  Judge  unfortunately  is  the  person  who 
Jiere  as  it  seems  to  us  has  fallen  iuio  error. 
It  is  his  order  which  is  null  nud  void,  aud  it 


is  the  order  of  the  Subordinate  Judge  which 
ought  to  have  had  effect  given  to  jt,  and  under 
which  the  sale  ought  to  have  been  carried 
out.  It  may  be  unfortunate  for  the  innocent 
purchaser  tliat  this  should  have  happened. 
Still  he  does  uot  seem  now  to  have  auy  good 
grouud  to  complain.  He  selected  the  very 
Court  maiuiger  himself  as  his  ugeut  for  effeci- 
iug  the  purchase  aud  allowed  him  to  bid  in 
his  own  name  as  princi^ial.  It  is  also 
noteworthy  that  there  were  no  other  bidders 
at  the  sale  than  this  maunger  and  the  jud^- 
ment-credtior,  whose  dei>t  by  th«;  admission 
of  the  Judge  would  have  b^-en  discharged  hy 
a  Side  of -a  portion  of  the  property  only.  It 
is  difficult  to  avoid  the  conclusion  that  the 
bargain  for  the  entirety  ultimately  etfected 
by  the  manager  iu  this  way  muse  have  been 
very  favorable  to  the  buyer.  On  the  whole, 
this  ptoceediiig  does  not  present  a  very 
satisfactory  aspect,  following  as  it  did  as  a 
consequence  of  the  Judge's  order  made  on 
the  nmnager's  advice  ;  aud  might  possibly 
itself,  if  looked  int<»,  afford  ground  to  justify 
a  Court  of  Equity  iu  setting  aside  the  sale. 
But  however  this  may  be,  it  does  not  seem  to 
us  that  the  fault  or  mi;:carriage  was  due  to 
the  judgment  debtor  or  to  the  judgment* 
creditor  in  ihe  case  which  is  hefore  us.  -  And 
therefore,  we  see  no  reason  for  treating  this 
case  as  materially  differing  fropi  the  ordinaiy 
cases  which  como  uuder  the  notice  of  this 
Court  when  applications  to  set  aside  sales 
pursuant  to  provisions  of  Section  256  are 
made. 

Ou  the  whole,  it  appears  to  ua  plain  that 
by  reason  of  the  action  of  the  Judge  there 
was  grievous  misconduct  in  the  matter  of 
the  sale  and  that  mateiial  injury  has  been 
done  to  thejudi^meut-<lebtor  as  a  consequence. 
We  are,  therefore,  obliged  under  Sectiou  266 
to  ordf^r  the  sale  to  be  set  o^ide,  but  at  the 
same  time  we  couple  that  order  with  the 
condition  under  Section  258  that  tjie  pur- 
chaser do  receive  back  his  purchase-money 
with  6  per  cent,  interest  thereon  from  the 
time  at  which  he  paid  it  until  the  date  ou 
which  he  shall  be  repaid  the  moiiey. 

We  think  that  the  appellant  must  have  his 
o<>sls  iu  this  Court  and  iu  the  Court  below. 
We  assess  pleoiler's  fees  at  50  rupees. 
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The  5th  November  1874. 

Present  : 

Sir  Jarae8  W.  Col  vile,  Sir  Barues  Peacock, 
Sir  Moutngiie  E.  Smitii,  Sir  Uobert, 
P.  Collier,  and  Sir  Luwreiice  Peel. 

Trust  Property— Fiduciary  Relationship — 
Ptrchase  by  Trustee, 

Oh  Appeal  from  the  High    Court  of  Judi- 
cature at  Fort  IVilUam  in  BengaL* 

Dhoueudro  Ciiuuder  Mookerjee 

versus 

»  Mutty  Lnll  Mookerjee. 

J,  A8  the  executor  of  liis  deceased  father  9,  obtained 
a  decree  which  he  held  in  trust  for  S's  heirs,  namely, 
himself  and  brothers.  One  of  the  brothers  (U)  died, 
leaving  J  and  M  his  executors.  M  then  sold  to  J  the 
interest  of  U's  sons  for  an  inadequate  consideration. 

Hrld  that,  according  to  the  rules  of  equity,  the  sale 
could  not  stand;  but  that  J  was  bound  to  return  to  U's 
Sons  their  share  in  that  estate,  upon  receiving  back  the 
purchase-money. 

Hkld  that  the  sale  was  equally  invalid  against  any 
other  person  for  whose  benefit  the  trustee  (J)  may  havu 
purchased  secretly  in  his  own  name,  as  it  would  be 
against  the  trustee  himself. 

This  was  a  suit  iustUuied  by  tlie  sons  of 
Hurrish  Chunder  against  Juggut  Chunder 
aud  Sreemau  Chuuder  Mookerjee,  praying, 
amongst  other  things,  that  n  certain  deed  oT 
assignment,  dated  the  23rd  of  June  1854,  of 
tlie  phiiutiflfs'  shares  and  interest  in  a  cer- 
tain decree,  which  had  been  sold  by  Mohes 
Chuuder  Mookeijee  to  Jutrgut  Chunder 
Mookerjee,  might  be -declared  as  against  them 
invalid  and  void  as  an  absolute  conveyance, 
**  and  tiiut  the  said  assignment  might  bt? 
*'  decreed  to  stand  as  a  security  only  for  the 
**  sum  of  Rs.  5,000,  and  for  anything 
**  further  which  might  be  found  justly  due 
^from  (he  plaimififs  to  the  defendants.'* 
Mohes  Chuuder  Mookerjee  was  made  a  party 
to  the  suit,  but  no  relief  was  prayed  against 
him.  The  ground  upon  which  the  bill  was 
framed  was  that  Juggut  CIninder,  who  pur- 
chased the  decree,  stood  in  a  fiduciary  rela- 
tion to  the  plaictiflfs,  and  that  he  had  pur- 
chased the  decree  for  an  inadequate  consider- 
ation. It  appears  that  Dourga  Chunder 
Mookerjee  wa^  the  father  of  Sib  Clii^uder, 
Sumboo  Chunder,  and  Ramnarain  ;  that 
Doorga  Churn  Mookeijee  was  possessed  of 
considerable  property,  and  having  died,  his 
three  sons  divided  (he  estate.  Sumboo 
Cliunder    look  a  portion  of  the  estate,  and 

•  From  the  judf^ment  of  Norman  and  I^vinge,  JJ., 
— vrlien  Hiitiuj^  in  appeal  from  ordinary  original  civil 
juri8diction,~dated  7th  September  1861. 


Sib  Chunder  covenanted  wiili  Sumboo 
Chuuder  to  discharge  all  claims  against  the 
estate  of  Doorga  Churn.  A  claim  was  ms^de 
against  Sumboo  Chunder  aud  others,  as 
reprt'seutatives  of  Doorga  Cliuru,  and  a 
decree  was  obtained  against  them  fur  about 
two  lacs  of  rupees.  Sumboo  having  died, 
Juggut  as  owi^  of  his  executors  corapromitsed 
the  suit  for  80,000  rupees,  and,  as  such  exe- 
cutor, brought  a  suit  against  tlie  representa- 
tives of  Sib  Chunder  to  recover  that  amount 
and  other  monies  from  his  estate  ;  and  id 
that  suit  he  obtained  a  decree  for  one  lac 
and  70,000  rupees.  That  suit  was  brought 
by  Juggut  Chuuder  as  the  executor  of  Suui- 
boo  Chunder.  Tlie  question  is  whether,  iu 
that  position,  aud  iu  that  character,  he  did 
not  hold  a  fiduciary  relation  to  the  plaiutiffd 
in  the  suit.  Sumboo  Chuuder  died,  leaving 
six  sons,  Juggut  Chunder,  who  is  the  defend* 
ant  in  this  suit,  Mohes  Chunder,  who  is 
also  made  a  i^arty  to  this  suit,  Hurrii<h 
Chunder,  Prawn  Cii under,  Cally  Chunder, 
and  Sreemau  Chuuder  ;  but  Sumboo  Chundor 
before  he  died  made  a  will,  by  wliich  ha 
left  his  property  to  his  ^sQ  sous.  Sreemau 
Chtinder  was   not  then  born. 

Hurrish  Chunder  died,  leavfng  the  plain- 
tiffs in  the  suit  his  heirs,  and  consequently 
Juggut  Chuuder  held  the  deciee  which  he 
recovered  against  the  representatives  of  Sib 
Chunder  in  trust  for  the  benefit  of  himself 
and  his  brothers,  and  as  to  the  share  of  his 
brother  Ilnrrish  Chuuder  for  the  benefit  of 
the  plaintiffs.  Humsh  Chunder  appointed 
Juggut  Ciiunder  and  Mohes  Chunder  his 
executors  ;  and  Mohes  Clmnder,  as  one  of 
the  executors  of  Hurrish  Chunder,  sold  the 
interest  of  Hurrish  Chuiider's  sons  to 
Juggut  Chunder  for  the  sum  of  5,000  rupees; 
in  other  word?,  he  bold  a  fifth  share  of  a 
decree  for  1,70,000  rupees  for  5,000  rupees. 
The  Courts  found  that  tliat  was  under  value, 
and  that  an  inndequateconsideration  was  given 
by  Juggut  Chuuder  to  Mohes  Chuuder  for 
the  purchase.  It  is  said  that  Juggut  Clmnder 
as  one  of  the  representatives  of  Hurrisii 
Chunder,  renounced.  Whether  he  did  so 
renounce,  or  could  renounce,  appears  to  be 
immaterial,  provided  he  held  in  a  fiduciary 
character,  as  executor  of  Sumboo  Chunder, 
tlie  share  which  belongfni  to  the  plaintiffs  as 
the  sons  of  Hurrish  Chunder.  It  is  clear 
that  he  held  the  decree  which  he  recovered 
as  executor  of  Suml>oo  in  trust  as  to  a  share 
for  the  benefit  of  the  plaintiffs,  who  were  the 
sons  of  his  brother  Hurrish. 

Now    both    Courts    Imve  found   that   no 
adequate   cousiderauun    was  given   fur    the 
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piircIiAse.  1 1  iheixdfore  appenrs  tliat  there 
was  a  »ale  of  the  interest  of  the  plaintiflfs  for 
an  insufficient  constderntion  to  Juggut 
Ctiaiider,  wlio  held  in  a  fiduciary  character 
for  thMQ.  Accoixling  to  the  rules  of  equity, 
that  sale  cannot  stand  as  an  absohite  snle,  but 
JiigjSnt  Chniidpr  is  bound  to  retarn  the  share 
of  tJie  plaiutifTs  in  tiint  estate  upon  receiv- 
ing back  the  purclmse  money  which  he  gave 
for  it. 

The  youngest  son  of  Sumboo,  Sreeman 
Cimuder,  was  also  made  a  defendant  in  the 
suit  Sreeman  Chun(}er  is  snid  to  have  been 
a  partj  fo  tiio  purchase  by  Ju<rgut  Chundt^r. 
He  says  that  Juggut  Chunder  purchnsed  the 
dt^ree  for  ihe  benefit  of  liimeeif  and  Sreemnn 
CliaMder  jointly.  But  if  Juggut  Chunder, 
holding  the  decree  in  a  fiduciary  position, 
touid  not  purchase  it  for  himself,  <;ould 
Sreeman  Chunder  employ  Juggut  Cliunder, 
who  held  tlie  decree  in  a  fiduoinry  )K)sition,  tu 
furchase  tliat  decree  for  the  benefit  of  him- 
self and  Sreeman  Ciinnder  jointly  ?  It 
appears  to  their  Lord8hif>8  that  the  same 
oJ^fCtion  would  apply  to  Juggut  Chunder's 
parchating  for  himself  and  Sreeman  jointly 
as  tliere  would  be  to  his  purchasiiig  for  him- 
self alone.  Ooe  of  the  reasons  for  setting 
aside  transactions  such  as  this,  is,  that  the 
purchaser  is  presumed  from  his  position  to 
have  better  means  than  the  vendor  has  of 
ascertaining  tlie  value  of  the  property  pur- 
chased. Well,  then,  if  a  person,  knowing 
that  another  holds  a  fiduciary  position,  and 
has  a  better  knowledge  of  the  vtdue  than  the 
Teodor,  employs  that  person  to  purchase  for 
him,  and  the  trustee  purdiases  secretly  in  his 
own  name  for  the  benefit  of  that  other,  it 
•p}>ears  to  their  Lordships  that  the  sale  is 
equally  invalid  against  the  person  for  whose 
benefit  it  is  purchaseil  by  the  trustee  as  it 
would  be  against  the  trustee  himself;  thet*e- 
fore  it  was  not  necessary  in  this  suit  to  file  a 
bill  to  set  aside  the  sale  merely  as  to  half  the 
estate  as  against  Juggut  Chunder,  and  to 
allow  it  to  statid  as  to  the  other  half  for  the 
benefit  of  Sreeman  Chunder.  If  it  became 
necessary  to  investigate  the  evidence,  there 
does  not  seem  to  be  sufficient  to  show  that 
Sreeman  Chunder  actually  advaiiced  aujr  part 
of  the  purchase-money,  or  was  really  iuterest- 
ed  in  the  purchase. 

The  decree  having  been  obtained  by 
Juggut  Chunder,  the  property  of  Sib  Chun- 
der'fl  representatives  was  put  up  for  sale  by 
the  sherifiT  in  execution,  and  a  portion  of  the 
property  so  put  up  was  purchnsed  under  the 
decree,  but  Juggut  Chunder  did  not  actually 
pay  moo^   for  the  property  which  he  bo 


purchased.  The  prico  of  that  portion  of  the 
property  which  was  sold  in  execution  of  the 
decree  was  crt*dited  to  the  decree,  and  only 
tlH)  balance  remained  due.  Then  Juggut 
Chunder  held  tiie  halance  of  the  decree,  and 
also  the  property  which  he  Imd  purchased  and 
paid  for  with  the  other  p<irtion  of  the  decree, 
in  trust  as  to  one-fifih  share  for  the  benefit 
of  the  plaintiflfs.  It  was  shown  that  Jnggiic 
Chunder  re-sold  portions  of  the  property 
which  he  parchnsed  at  the  sale  under  tlio 
decree  for  v«ry  much  latter  snms  of  money 
than  those  for  which  he  purchased  them. 
Both  the  lower  Courts  found,  as  a  fact,  that 
tlie  5,000  rupees  which  Juggut  Chutuler 
paid  as  the  purchase-money  of  the  share  of 
the  plainiifis  was  an  inadequate  considera- 
tion. Their  Lordships  would  not  disturb 
the  finding  on  the  qnestion  of  value  unless 
thei«  was  the  clearest  evidence  to  satisfy 
them  that  An  adequate  consideration  was 
given  for  the  property  ;  but,  so  far  from  titat 
appcnrii«g  to  be  the  case,  their  Lordttiips  aro 
snti>fied  that  the  Lower  Courts  came  to  a 
right  conclusion  in  finding  that  there  was  an 
inadequate  consideration. 

Then  it  is  contend  d  that  this  suit  cannot 
be  maintained,  inusmiich  as  a  suit  had  been 
brought  against  Mohes  Cluitider,  as  one  of 
the  executors  of  Hurrl:j>h  Chunder,  for  ad- 
ministration of  the  assets  of  his  estate  ;  and 
it  is  snid  that  this  suit  is  in  the  itature  of  a 
bill  of  review  of  the  decree  which  was  given 
in  that  suit,  or  that  it  Is  in  the  nature  of  a 
supplemental  bill,  or  of  a  bill  in  aid  of  that 
decree.  But  it  appears  to  their  Lordships 
most  clearly  that  that  is  not  so,  when  they 
come  to  look  at  the  nature  of  the  two  suits. 
The  administration  summons,  which  may  be 
treated  as  a  suit,  was  io  compel  Mohes  Chun- 
der to  account  for  the  monies  which  he  had 
received  as  executor  of  Hnrriah  Clrunder. 
It  is  true  that  in  the  affidavit,  and  also  in  tite 
petition  which  was  filetl  in  order  to  obtain 
that  summons,  it  was  alleged  that  Mohes 
Chunder,  as  the  executor  of  the  will  of 
Hiirrisli  Chunder,  **  had  relinquished  all 
**  claims  to  the  decree  for  Hs.  1,70,000,  by 
**  executing  the  said  deed  of  assignmnnt  for 
"the  sum  of  Company's  Rupees  5,000  onh', 
•*  and  thereby  had  occasioned  a  lots  to  'the 
"plaintiff's  of  t.he  balance  of  Company's 
"  Kupees  2S,333."  Tlmt  was  alleged  in  the 
petition  ;  but  it  is  clear  that  under  a  sum- 
mons for  an  administration  of  the  assets  of 
an  estate  the  executor  could  not  be  charged 
with  negligence  and  wilful  default.  Accord- 
ingly the  Older  which  was  made  under  that 
petition,  rearing  the  matter   to   the  iM aster, 
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did  ao&  direct  the  Master  to  inquire  as  to 
whether  more  could  have  been  made  by 
Mohes  Chunder  if  he  had  not  been  guiltj  of 
wilful  defiiuU,  but  merely  to  take  nw  account 
of  the  assets  which  he  had  received  ;  and 
that  is  nil  that  tlie  Mnsler  did.  He  found 
what  Mohes  Chunder  had  received,  and 
stated  that  there  was  a  small  balance  due 
from  him  to  the  estate  ;  but  he  did  not  enter 
at  all  into  tlie  question  of  whether  Mohes 
Chunder  hod  committed  waste ;  nor  couhi 
he,  under  the  order  which  was  made  by  the 
Court,  have  entered  into  that  question. 
When  the  matter  was  brought  before  the 
first  Court,  Mr.  Justice  Morgan  says: — "One 
*'  point  made  i>y  the  defendants  is  that  the 
"  same  points  have  been  raised  by  an  admi- 
*'  nistration  summons  by  the  present  plaintiffs 
*' against  the  executor.  The  Master,  how- 
"  ever,  properly  declined  to  enter  on  on 
*^  investigation  of  this  matter  ;  "  and  the 
Master  never  did,  nor  did  Mr.  Justice 
Levinge,  who  made  the  order,  direct  the 
Master  to  enter  into  such  an  investigation. 
He  could  not,  and  did  not,  make  such  an 
oi  der,  and  the  matter  never  came  before  the 
Master  at  nil. 

Well,  then,  assuming  that  Mohes  Clinnder 
has  been  decreed  to  account  for  the  5,000 
rupees  which  he  had  recsived  from  Juggut 
ns  the  purchase-money  of  the  estate,  that 
circumstfince  would  be  no  reason  why  the 
heirs  of  Hurrisii  Chunder  should  not  liave 
the  purchase  made  by  J"ggiit  Chunder  set 
n<4ide  upon  returning  the  amonnt  to  Iiim. 
The  two  causes  of  action  are  quite  different. 
The  present  suit  is  not  in  the  nature  of  a 
review  of  the  d^^cree  which  !)as  been  made 
against  Mohes  Chunder.  It  is  a  suit  against 
Juggut  Cliunder  as  a  purchaser  in  his  own 
rij»ht,  and  not  as  executor  of  Hnrrish 
Chunder.  The  other  suit  was  against  Mohes 
Cliunder,  to  account  for  what  he  had  received 
as  executor  of  Huriish  Cliunder. 

It.  appears,  therefore,  to  their  Lordships 
that  the  Lower  Court  was  right  in  declaring 
that  the  points  raised  by  the  administration 
summons,  and  the  order  and  the  reference  to 
the  Master,  did  not  preclude  the  plaintiffs 
from  bringing  this  suit  against  Juggut 
Chunder.  It  is  true  that  Mohes  Chunder 
was  made  a  party  to  tlie  present  suit,  but 
whether  it  was  necessai'y  or  not  is  im- 
matetial.  Possibly  this  decree  might  have 
been  obtained  against  Juggut  Chunder  with- 
out making  Mohes  a  party  ;  but  Mohes  did 
not  object  to  being  made  a  party,  and  he 
does  not  appeal  in  this  case.     He  is  made  a 


respondent  in  this  suit  ;  he  is  not  au 
appellant. 

Their  Lordships  do  not  repudiate  the 
authority  of  any  of  the  cases  which  were 
cited  by  Mr.  Cochrane.  Admitting  th«'m  to 
tiieir  fullest  extent  they  are  not  applicable  to 
the  present  case. 

Mr.  Justice  Norman  says,  "  I  see  no  ren- 
"  son  why  an  account  should  not  be  taken 
**  against  one  executor  on  one  principle  and 
"  against  another  in  respect  of  n  separate 
"wrong  committed  by  him  or  separate  reli-f 
**  sought  against  him."  It  appears  to  ihfir 
Lordships  that  that  remark  is  not  applicable 
to  the  case.  They  have  already  pointed  out 
that  this  is  not  a  suit  against  Juggut  Chunder 
as  executor  of  Hurrisii  Cliunder,  nor  for  a 
wrong  committed  by  him  in  that  capacity. 
The  relief  to  which  the  plaintiffs  are  cutitle^l 
is  upon  the  grouud  that  the  purchase  whicli 
Juggut  Cliundt'r  made  was  invalid,  not 
because  he  was  executor  of  Hnrrish  Chunder, 
but  because  he  was  executor  of  Sumboo 
Chunder,  and  as  such  executor  held,  for  the 
benefit  of  Hurrisii  Chunder's  heirs,  the  share 
which  he  purchased  from  Mohes  Chunder 
as  executor  of  Hurrisii  Chunder. 

Under  these  circumstances  their  Lordships 
think  that  the  Lower  Courts  can.e  to  a  rigli^ 
decision,  and  they  will  therefore  humbly 
recommend  Her  Mtijesty  that  the  decree  of 
the  High  Court  be  affirmed.  As  there  is  no 
party  appearing  on  the  other  side,  it  will  be 
without  costs. 


The  6ih  November  1874. 

Present  : 

Sir  James  W.  Col  vile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smiili,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Dilu  Dion — Re -formation 

On  Appeal  from  the  High  Court  of  Judi* 
cature  at  Fort  William  in  Bengal* 

Hursuhal  Singh  and  others 

versus 

Syud  Lootf  Ali  Khan  and  others. 

Where  land  wliich  has  submerged  re- forms,  and  can 
be  identified  as  having  formed  part  of  a  particular  ca> 
tate,  the  owuer  of  that  estate  is  entitled  to  it. 

Their  Lordships,  considering  the  turn 
that   the   argument   has  taken,  do  not  think 

♦  From  the  jiul^nnent  of  Bayley  and  Pundit,  JJ.,  ia 
Regular  App«al  No.  401  of  1805,  dated  4Ui  Juae  iSt»6. 
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it  necessary  to  go  nt    auy   length   into    this 
caee.    Tiie  suit  was  brought   by   the  nppel- 
Inntg,  the  proprietors  of  Mouznh  Muteor,    in 
Tiriioot,  Against  ihe  respondent!^,  the  proprie- 
tors of  Mouznh  Rnmiinggur,  to  recover  the 
[Kffisession  of  ti  large  quantity  of  Inud  wtiicli 
li»d  been  submerged    by    the   river   Ganges. 
It  a|ip*>ar9  that  the  river  flowed  between  tlie 
estates  of  tlie   plainiifTs    and  the  defendants, 
nnd  in  its  course    between    the    two   estiites 
tlicre  were  fi-om  time  to  time  various  changes. 
There  were  two  or   tliree    defined    channels, 
which  at  times   the    river    overflow*  d,    and 
lonned  a  pool    or   lake.     The  land  which  is 
tlie  aubject  of  the  present  suit  was  snbmerg- 
•il,  luid  when  it  first  became  free  from  water 
and  reappeared,  it  adhered   to  and   adjoined 
il»e  estrite  of  Ramuuggur,  and,  prima  facie, 
'he  accretion  was  to  that  estate;   but  upon  an 
iaquiry  made   by   the  Judge  of  Patnn,  who 
nreni  lo  the  spot,  heard  evidence,   and   took 
prett  pains  to  survey  the  district,  he  came  to 
the  conclusion    that    the   submerged    land, 
although  it  had    reformed   close   to   Mouzah 
Ramuaggor,    wa?,    in    point   of   fact,   land 
vhieh  belonged  to  Mouzah  Mute(»r,  and   that 
there  were  means  by   which  he  could  iden- 
tify, and  did    identify,    the   land    as    having 
been,   before    its    diluviation,    part   of    that 
raoazali.     He   found   those  facts,  and  apply- 
ing the  law  as  lie  understood  it  to  the   facts, 
tamely,   ilint   when   submerged    land  can  bo 
identified  npon  its  reappearance  as  belonging 
«o  a  par:iculfir  estate,  the  pioptietor  of  that 
estate  is  entitled  to  it    because   in    truth    he 
liad  never  lost  ihe  land,  the  land  was  always 
M«,  and  tlie  diflflcuUy  of  identification   being 
removed  by  evidence — the  land  being  in  fact 
i'lentified — there    was    no    roaBon    why    the 
l-roperfy  should  not  be  regained  by  him.    He 
wted  Uj.on  this  principle  of  law,   which  had 
{•oen  nt  that  time  affirmed  by  the  High  Court 
'jf  Calcutta  in  a  case    in   which    Sir   Barnes 
Peacock,   with    two  other  Jeidges,  had  given 
the  judgment.       That,    however,    was    the 
judgment   of  a    Division    Bench  ;    and   the 
High  Court,  upon  appeal  in  the  present  suit, 
d*^cided  that  they  w»^re   bound    by    a   siibse- 
queiu  decision  of  a  Full  Bench  of  the  High 
Cotirt,  which    had   come  to  a  contrary  con- 
tiusion,  and    had    held    that  land   which   re- 
app**arfd  under  circumstances  like  tlie  present, 
must  be  held  to   belong  to   the   pr^oprietor  of 
'•^e  estate    to    which    it    had  apparently  ac- 
'^eied  ;  and  they  remanded  the  cause  to  the 
Jttdgo  of  Patna,    who,    without  alt-ring  his 
fiodinc;  on    the    facts,   decided   according    to 
•his  view  of  the  law,  and  his  judgmeut  was, 
M  might  bo  expected,  upheld  by  the  High 


Court  in  r  he  judgment  now  uud»ir  appeal,  on 
the  case  again  comings  before  it  upon  the 
appeal  of  the  present  appellants. 

The  question  of  law  involved  in  these 
decisions,  which  is  a  very  important  one,  was 
brought  before  this  •Committee,  in  a  case  of 
Lopez  V.  Maddun  Mohun  Tltakoor,  13  Moore, 
I.  A.,  467,*  in  which  the  principle's  which  should 
govern  cases  of  tliia  de-scriittion  were  very 
Tully  discussed  and  elucidated,  with  the 
result  that  it  was  laid  down  by  the  authority 
of  this  Committee  that  where  land  which 
has  been  submerged  reforms,  and  can  be 
identified  as  having  forme^l  part  of  a  parti- 
cular estate,  the  owner  of  that  estate  is 
entitled  to  it.  It  is  admitted  by  Mr.  Loith, 
the  Counsel  for  the  respondents,  that  the 
authority  of  this  case,  and  otliei*s  which  have 
followed  it  )>efore  this  Committee,  cannot  be 
disputed.  Their  Lordships  think  the  prin- 
ciples laid  down  in  those  cases  are  perfectly 
correct,  and  are  distinctly  applicable  to 
the  present  ;  and  that,  if  the  facts  are  to  be 
taken  as  they  were  found  by  Mr.  Justice 
Aiiislie,  the  judgment  below  muit  be  revers- 
ed. Their  Lordships,  for  the  reasons  they 
gave  during  the  argument,  think  it  is 
impossible  those  facts  could  be  disputed  with 
tiwy  effv'Ct  at  their  bar,  and  therefore  both 
law  and  fact  are  in  favor  of  the  appel- 
lants. 

Mr.  Leith  endeavoured  to  distinguish 
between  the  lands  which  were  the  perma- 
U'^ntly  settled  lands  of  Muteor  and  some  lands 
which  had  been  in  themselves  an  accretion, 
aud  which  were  temporarily  settled  only  with 
the  proprietor  of  Muteor.  Their  Lortlships 
think,  however,  that  this  distinction  cannot 
prevail.  There  is  evidence  from  which  it 
may  be  presumed  that  those  lands  accreted 
to  the  estate  of  Muteor,  and  it  may  be 
inferred  from  the  mode  of  accretion  that  the 
Government  settled  with  the  proprietor  upoa 
the  ground  that  they  had  so  accreted,  and 
therefore  that  he  was  eu titled  to  the  settle- 
ment. 

On  these  grounds  their  Lordships  think 
that  the  judgment  of  the  High  Court  must 
be  reversed,  and  they  also  think  that  the  dei- 
cree  originally  made  by  the  Judge  of  Pat')x^ 
before  the  remand  is  the  correct  decree. 
They  find  there  is  no  formal  petition  of 
appeal  against  the  decree  of  the  High  Court 
which  remanded  the  suit,  but  this  judgmeut 
ought  not  to  be  allowed  to  stand  in  the  way 
of  the  proper  decree  to  be  made  in  the  cause, 
and   will  be  nullified  by   the   course   their 

♦      W.  B.,  P.C,  U. 
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Lordships  propose  to  take,  viz.,  humbly  to 
advise  Her  Mnjesty  to  reverse  the  judgment 
of  the  High  Court  uow  under  appeal,  and 
the  second  judgment  of  the  Zillah  Judge, 
and  to  direct  a  decree  to  he  made  iu  the  suit 
to  tlie  effect  of  the  oiigiual  d*  cree  of  the 
ZiUnh  Judge.  The  respondents  must  i»ay 
the  costs  of  the  litigation  in  India,  and  of 
this  appeal. 


The  24th  November  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear,  Judge. 

Lease^Forfeitare^  Construction. 

Case  No.  525  of  1874. 

Special  Appeal  from  a  decision  passed  b" 
the  Subordinate  Judge  of  Dacca,  dated 
the  20th  January  1874,  reversing  a  deci- 
sion of  the  Additional  Moonsiff  of  Moo7i- 
sheegunge^  dated  the  5lh  July  1873. 

Ram    Nursingh    Chuckerbutty    and    others 
(Plaintiffs)  Appellants^ 

versus 

Dwarkanath  Gangooly  and  others  (Defend- 
ants )^€«^on</ew^5. 

Baboo  Kalee  Mohun  Dass   for  Appellants. 

Baboos  Gopal  Lall  Milter^  Doorga  Mohun 
Dass  and  Bama  Churn  Banerjee  for 
Respondents. 

A  condition  of  forfeiture  should  not  be  extended 
beyond  the  words  in  which  it  is  expressed ;  unless, 
perhaps,  it  is  impossible  without  so  extendhi^  it  to  give 
a  reasonable  construction  to  the  instrument  in  which  it 
appears. 

I  THINK  that  sitting  here  as  I  do  now 
on  special  appeal,  1  ought  not  to  disturb  the 
decision  of  the  Lower  Appellate  Court. 

The  facts  of  the  case  are  tlius  very  shordy 
stated  by  tlie  Subordinate  Judge  : — **ltap- 
"  pears  that  in  1229  B.  S.,  the  ancestor  of  the 
"plaintiff  leased  out  the  disputed  land,  which 
•*  is  a  very  small  piece  of  laud  a<yoiuiiig  to  the 
"  bastoobarry  of  the  defendants,  and  the  lease 
"was  in  the  name  of  Puddo  Lochuu  alone. 
"But  .the  two  brothers  of  Puddo  Locliun 
"who  were  joint  in  property  and  family 
"continued  to  be  in  possession  of  the  l»nd, 
"In  the  like  manner,  the  heirs  of  Puddo 
"Lochun,  with  the  sons  and  heirs  of  his  two 
•*' brothers,  huve  been  iu  possession.  Soon 
"after  the  members  of  the  family  having 
^'^ increased   iu  number,    the  sous  of  Puddo 


"  Lochun  for  sake  of  convenience  having  left 
"  tlieir  sister's  sons  to  enjoy  their  share  i  u 
•*  the  bastoobarry,  removed  to  some  other 
"  ])hice,  and  the  sons  and  heirs  of  the  two 
"  brothers  of  Puddo  Lochun  are  still  in  their 
"  original  residence." 

It  must  be  added  that  the  suit  is  brought 
by  the  lessors  against  not  only  the  sons  aiul 
heirs  of  the  two  brothers  of  Puddo  Lochun, 
who  are  still  living  iu  the  original  residence, 
but  also  against  the  direct  heirs  of  Pudd» 
Lochun  himself.  And  these  latter  assert  iu 
defence  that  the  property  is  theirs,  and  that 
the  other  defendants  are  in  possession  thereof 
with  their  leave  and  license. 

On   these  facts,  and  the  evidence  in  tho 
case,    the   Subordinate  Judg*^  has  raised  tlio 
inference  of  fact  that  the  original  pottah  wa-* 
intended  by  the  lessors  to  be  for    the  bene6t 
jointly   of    Puddo  Locliun,   who  was   aloue 
named  as  lessee,  and  his  brotliers  who  wero 
jointly  in  possession  of  the   baree  with  him. 
1  am  not  prepared  to  say  that  there  is  any 
error    of    law    in    this    conclusion    of    ibo 
Subordinate  Judge.     The  words  of  the  lease, 
no  doubt,  if  construed  strictly,  must  be  taken 
to  mean  that  the  lease  was  granted  to  Puddo 
Lochun  himself  alone  and   his     immediaito 
personal  heirs.     But    tlie   circumstHuces    of 
Hindoo  society  and  the  mode  in   which   Hin- 
doo property    is  so   commonly    held    in    this 
country,  m»y  veiy  properly  justify   the   con- 
clusion  which   the    Subordinate  Judge    lias 
drawn  from  all  the  fucts  of  the  enjoyment 
of  tlie  property  under  the  lease,  namely,   the 
conclusion  tlial  notwithstanding  the  narrow- 
ness  of  the    words    of    the    lease  itstflf  it 
was  intended  to  operate  in   favor   of  Puddo 
Lochun   and    his   brothers  who   were  living 
with  him.     But  it  seems  to  me  that  on    this 
appeal   it   is  not  necessary  for  me  judicially 
to  determine   this  question.     The  lease    un- 
doubtedly according  to   its  terms  operates  io 
fnvor  of  those  of   the  defendanU    who    are 
the    direct  descendants   of  Puddo   Lochun, 
and  ihey  cover,  if  necessary,  the  other  defend- 
ants  with  the  protection  of  their  leave  and 
license.     This   being   so,   the   only   question 
that  is  left  in  the  case  is  the  question    whe- 
ther  tlie  condition  that  appears  in  the  lease 
has  the  effect  on  the  facts,  and  in   the  events 
which  have  occurred  of  putting  an  end  to  the 
lease  altogether. 

The  Lower  Appelhite  Court  has  not  in 
express  words  stated  that  it  has  given  atten- 
tion to  this  point.  But  the  first  Court 
gays  : — "  It  has  been  said  that  the  plain 
*•  words  of  the  pottah  indicate  that  the 
"  gittut  would  full  on  Puddo  Lochuu  leaving 
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''bis  baree.  It  was  not  the  intention  of 
"the  gnuitor,  that  it  would  niso  fail  on 
''Paddo  Locliun'a  son  and  grandson  leaving 
*' their  baree.  I  think  this  nrguinent  is  not 
^'soond.  The  grant  was  mnde  to  Puddo 
*'Lochan  for  ever  with  a  certain  condition. 
''I  do  not  think  it  was  intended  that  the 
** grant  should  fail  if  the  actual  grantee 
^'IpaTO  his  baree,  but  if  his  descendants  are 
"'eotitlrd  to  leave  that  bnree,  the  grant 
"would  not  be  affected.  It  appears  that 
^  this  bit  of  land  was  mnde  over  to  Puddo 
''Loeliun  to  make  it  the  outer  compound 
''of  his  baree,  and  that  as  it  would  n<>t  be 
"of  much  Ui>e  if  the  baree  be  forsaken,  the 
"above  condition  was  introduced  in  the 
"potiah.  I  think  as  the  grant  was  to 
"Puddo  Lochuii,  his  sons  and  grandsons, 
"the  condition  was  also  intended  to  be  ap- 
" plied  to  Puddo  Lnchun,  his  sons  and 
'* grandson i>,  although  the  words  sons  and 
"grandsons  were  not  used  in  reciiing  the 
'*  condition." 

In  other  words,  the  cnndition  of  forfeiture 
ID  terms  applies  only  to  Puddo  Lochun,  but  in 
the  opinion  of  the  Mooneitf  mnsi  be  extended 
to  Puddo  Loch un's  descendants,  otherwipe  the 
intention  of  the  condition  will  be  frustrated. 
Tlie  condition  has  been  read  out  to  me  in  the 
original,  and  has  been  trnnt^lated  also  bj  the 
letrned  pleaders  on  both  sides,  and  I  think 
it  is  quite  plain  that  the  words  of  it  apply 
oulj  to  the  event  of  Puddo  Lochun  leaving 
the  boree.  Then  it  seems  to  me  that  the 
Moonsiff  is  wrong  in  the  principle  upon  which 
he  has  extended  the  operation  of  the  con« 
diiion.  It  is,  I  conceive,  a  well  known  rule 
of  Coarts  of  equity  that  a  condition  of  for- 
feiture should  not  be  extended  beyond  its 
words,  unless,  perhaps,  it  is  impossible  to 
give  a  reasonable  construction  to  the  instru- 
ment in  which  it  appears  without  doing  so. 
And  tliere  might  in  this  case  be  many  reasons 
suvflTf'Bted  why  the  lessor  should,  when 
making  a  condition  of  this  kind,  confine  it 
to  Puddo  Lochun  himself.  Moreover,  an 
iujefiuite  condition  which  might  rise  into 
operation  at  any  distance  of  time  beyond 
the  period  of  the  grant,  would  be,  I  take  it, 
clearly  repagnnnt  not  only  to  the  principles 
of  Hindoo  Law  but  also  to  those  principKs  of 
equity  which  goverjd  English  Courts.  On 
the  whole,  it  appears  lo  me  that  the  Moonsiff 
was  wrong  in  considering  that  this  condition 
of  forfeiture  was  auch  as  to  come  into 
operation  tipou  the  events  which  have  occur- 
red, £.  f.,  not  ihe  CAent  of  Puddo  Lochun 
leafing  the  bnrep,  but  the  event  of  his  sons 
or  descendants   leaving    the  baree.     lu  (his 


view,  I  think  that  the  lease  is  still  in  full 
operation  and  effect,  and  that  therefore,  as  I 
have  already  said,  the  suit  must  fail  not  only 
agfiinst  Puddo  Lochun*s  direct  descendants, 
but  also  against  the  other  defendants  who,  to 
say  the  least,  are  entitled  to  occupy  the  baree 
under  cover  of  leave  and  license  of  the  first 
holder. 

The  appeal  must  be  dismissed  with  costs. 


The  24th  November  1874. 

Present: 

The  Hon'ble  J.  B.  Phear,  Judge. 

Jlent'Suit  by   Co -sharer— Act   VIII  (B,  C.J 
1869  *.  \02^Charter  Act  8,  15. 

Case  No.  565  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Additional  Judge  of 
Tvoenttf'fonr  Vergunnnht^  dated  the  4th 
Dfcember  1873,  reversing  a  decision  of 
the  2nd  Moonsiff  of  Satkhira^  dated 
the2Srd  January   1873. 

Mokhoda  Soonduree  Dassee  (Plaintiff) 
Appellant^ 

versus 

Kureem  Shaikh  and  others  (Defendants) 
Respondents, 

Baboos  Hem  Chunder   Banerjee  and  Kalee 
Mohun  Dass  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  suit  by  a  sharer  in  a  talook  against  a  ryot  for 
an  aliquot  part  of  the  rent,  wherein  plaintiff  made 
her  co-sharers  defendants,  as  they  had  resisted  her 
right  to  have  anjr  share  of  the  rent  at  all,  should 
be  treated  as  a  suit  on  behalf  of  all  the  share-holders 
collectively. 

Where  a  suit  of  this  nature,  in  which  the  rent  claim- 
ed was  Rs.  7  odd  annas,  had  been  decreed  in  plaintiff's 
favor  by  the  first  Court,  but  was  dismissed  by  the  Low- 
er Appellate  Court  as  not  maintainable,  it  was'  held  that 
although  the  Lower  Appellate  Court  expressed  no  opi- 
nion 08  to  the  rights  of  tne  parties,  yet  the  decree  had 
determined  questions  between  parties  having  conflicting 
claims  to  an  interest  in  land  within  the  words  of  the 
Rent  Law  s.  102. 

Where  such  a  case  so  dismissed  came  up  to  the  High 
Court  in  special  appeal,  and  the  respondent  was  not 
placed  in  a  disadvantageous  position  in  regard  to 
answering  the  complaint,  the  Court  felt  bound  to  exercise 
the  power  vested  in  it  by  the  Charter  Act,  s.  15,  aud 
ordered  the  Lower  Appellate  Court  to  try  the  case  on 
its  merits. 

The  jiidgmentof  the  Lower  Appellate  Conrt 
is  shorty  and  as  it  seems  sufficieuily  to  set  out 
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the  facto  of  the  case  1  will  read  it  \n  full. 
It  runs  as  follows : — **Thi8  suit  has  been 
**  brought  for  arrears  of  reat  by  a  4-anna 
'^  sharer  iu  the  talook  a^aiust  a  ryot  hold- 
"  ing  a  jumma  of  Rs,  45,  ftir  her  separate 
**  proportion  of  the  rent  to  which  defendant 
"  was  liuble  for  the  year  1278  B.  S. 

**  The  plaint  sets  out  that  defendant  holds 
"n  jote  at  the  rent  staled,  that  uf>  to  1278 
**B.  S.  plaintiff  jointly  with  the  other 
"  sharers  employed  a  single  gomashtah,  who 
"  collected  the  rents  and  divided  them  afier- 
'*  wards  among  the  proprietors  according  to 
'*  their  respective  shares. 

"  Now,  the  first  question  the  Moonsiff 
"should  luive  considered  was  whether  a  suit 
"  of  the  kind  would  lie.  The  current  of  deci- 
"  sions  iu  (he  High  Couit  for  some  lime  back 
"  has  been  that  a  sharer  cannot  sue  a  ryot 
**  separately  for  his  proporiion  of  the  rent, 
"  unless  there  has  been  an  express  agreement 
**  to  that  effect  on  the  part  of  ihe  ryor.  The 
"  Moonsiff  has  relegated  the  question  to  the 
"  2ud  last  paragraph  of  his  judgment,  and  has 
"  there  dealt  with  the  subject  in  a  very  iuade- 
"  quato  manner.  He  appears  not  to  recognize' 
"  the  fact  that  the  rule  is  for  the  protection 
"  of  the  ryot,  who  would  otherwise  be  liable 
"  to  have  his  rent  split  up  into  infiuitesimal 
**  fractional  portions,  and  have  to  spend  half 
"  his  lime  looking  for  his  landlords.  The 
"  Full  Bench  decision  of  the  High  Court.  17th 
"April  1871,  in  the  case  of  Indur  Chuuder 
'•Doogur,  No.  1798of  1870,  page  21,  Weekly 
"  Reporter,  Volume  VI,  lays  down  the  law 
"  on  the  8ul  ject,  and  had  it  been  followed  by 
"  the  Moonsiff  in  the  present  instance  this 
"  suit  would  have  been  dismissed  at  once. 

'*  From  the  wording  of  the  plaint,  it  is 
**  perfectly  apparent  that  the  ryot  has  never 
"  agreed  to  pny  separately  to  the  sev»  ral 
**  proprietors,  nor  iu  fact  done  so.  The  allega- 
"  tion  in  the  plaiut  of  his  having  paid  rent  of 
"the  Rs.  11  odd  due  for  rJ78  B.  S.  to 
"  plaintiff  separately,  is,  I  have  no  hesitation 
"  iu  saying,  a  mere  falsehood  asserted  to 
"  attempt  to  evade  the  force  of  the  late  deci- 
"  sions.  On  the  simple  ground,  then,  that 
"  the  plaintiff  is  only  a  sharer  and  cauuot 
"sue  separately  for  her  proportion  of  the 
**  rent  from  the  ryots,  I  decree  this  appeal 
«*  with  costs." 

The  Judge  bos  here  omitted  to  state  that, 
although  the  plaintiff  sued  alone  to  recover  a 
share  only  of  the  rent  due  from  the  ryot 
defendant,  yet  she  made  her  co-sharers  co- 
defendantSy  and  that  these  co-defendants  re- 
feiated  her  right  to  recover  iu  this  suit. 


It  appears  thot  it  was  an  issue  between  the 
parties  iu  the  first  Court  whether  or  not  tlie 
plaintiff  was  entitled  to  receive  any  share  of 
the  rent.  The  plaintiff  maintained  that  she 
was,  and  she  complained  that  the  ryot  defend- 
ant had  not  paid  thi^  share.  This  issue 
was  decided  by  the  Moonsiff  adversely  to  the 
defendant.  The  Judge  refdses  to  go  into 
the  merits  of  the  case  at  all  as  it  was  laid 
before  the  first  Court,  on  the  simple  ground 
that  as  the  plaintiff  is  only  one  sharer  out  of 
several  co-sliarers,  she  cannot  sue  separately 
for  her  proportion  of  the  rent  dae  from  the 
ryot.^ 

It  appears  to  me  that  the  Judge  mis- 
apprehended the  doctrine  which  the  Full 
Bench  decision  quoted  by  him  nfRrmed  and 
which  had  been  repeatedly  laid  down  and 
acted  upon  by  Divisiou  B<ncbes  of  this 
Court  before  that  decision  was  passed.  It  ia 
true  that  the  long  current  of  decisions  hna 
been  to  the  effect  that  each  sharer  of  rent 
has  no  right,  independently  of  his  co-sharerp, 
to  bring  a  suit  against  a  ryot  for  his  aliquot 
part  of  the  rent,  unless  he  can  place  his  suit 
upon  the  ground  of  a  contract  on  the  part  of 
the  ryot  to  pay  him  that  part  separatnly  from 
the  rest.  And  the  Judge  is  quite  right  in 
supposing  that  this  rule  of  laiv  is  dictated  ia 
a  very  large  degree  by  consideration  for  the 
ryot.  It  has  the  effect,  as  the  Judjxe  re- 
marko,  of  protecting  him  from  having  his 
rent  split  up  into  infinitesimal  fractions  and 
from  being  sued  by  each  one  of  tho  share- 
holders separately  for  each  fraction. 

But  this  suit,  ns  the  plaintiff  has  brought 
it,  is  very  different  from  any  tiling  that  tlie 
rule  was  directed  against.  Iu  truth  it  is 
difficult  to  uuderstand  how  the  plaintifiT could 
obtain  any  remedy. for  the  wrong  of  which 
she  complains  if  the  view  of  the  Judge  is 
coiTCct.  In  the  pres(  nt  instance  it  is  plain, 
even  if  the  plaintiff  does  not  say  so  iu  express 
words,  that  she  could  not  get  her  co-sharers  to 
sue  with  her.  They  resisted  her  right  to  have 
any  share  of  ihe  rent  at  all.  And  the  only 
mode  iu  which  she  could  get  the  question 
at  issue  between  herself  and  her  co-sharei-s 
and  the  ryot  decided  by  a  Court  of  law  wus 
that  which  she  has  adopted,  namely,  to  muke 
her  co-sharers  defendatns  as  well  as  the  ryot 
from  whom  she  sought  to  recover  the  rent.  A 
suit  of  this  kind  protects  the  ryot  from  being 
sued  agaiu.  The  suit  of  the  plaintiff  tlius 
brought  as  against  the  ryot  is,  or  should  be 
treated  as,  a  suit  on  behalf  of  all  the  share- 
holders collectively,  althouirh  she  stands  alone 
OS  the  plaintiff.     The  question  whether    ihe 
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ryot  !md  pni<l  tho  whole  of  the  rent  due  to 
nil  the  co-sbarei*8  jointly  or  not,  could  be  nnd 
oaghl  to  be  decided  in  a  suit  of  this  kind 
onee  for  nil  ;  and  the  decision  of  this  suit,  if 
I  he  issues  were  properly  framed,  would  be 
ftn  answer  to  any  claim  which  miglit  be 
made  against  the  ryot  by  nny  of  the  co-slmr- 
ers  in  noother  suit.  The  Judge,  as  I  have 
already  mentioned,  has  deliberately  refused 
10  try  the  matter  which  was  thus  brou(;lit 
before  the  Court.  And  it  appears  to  me  that 
he  is  wrong  io  law  ou  this  point. 

Two  objections  have  been  made  on  behalf 
of  the  respoutlent  to  my  entertaining  this 
appeal.  The  first  is  that  if  the  decree  of  the 
Jiulge  is  a  decision  inter  partes  on  thu 
merits,  then  the  case  falls  within  Section  102 
of  ibe  Kent  Law  ;  and  inasmuch  as  the 
amount  of  the  rent  is  only  Rs.  7  odd,  and 
•s  tlie  judgment  of  tho  Judge  does  not  deter- 
mine nny  question  of  riglit  to  enhance  or  to 
vary  the  rent  of  a  ryot,  or  any  question  relat- 
ing to  title  to  laud  or  to  some  interest  in 
land  as  between  parties  having  conflicting 
claims  thereto,  therefore  this  Court  has  uo 
jurisdiction  to  entertain  this  suit. 

Tlie  other  objecti«Mi  is  that  if  this  decree 
be  not  operative  ns  a  decibtoi;  inter  partes^ 
bat  the  Judge  hns  by  his  judgment  simply 
declined  to  entertain  jurisdiction  in  his  Court, 
tlien  tlie  proper  remedy  cannot  be  applied  on 
aa  appeal  of  this  kind. 

It  seems  to  me  that  as  the  case  now  stands 
it  probably  would  be  dangerous  to  treat  the 
decree  of  the  Lower  Apf>ellate  Court  as  not 
opemtive  opon  the  rights  of  the  parties. 
Tlie  Lower  Appellate  Court  is  a  Civil  Court 
eomfietent  to  determine  all  questions  of  civil 
rights  between  the  parties  before  it,  and 
iinquestiona^dy  upon  the  footin<;  of  4he  plaint 
and  the  wriiien-statement,  morw  than  one 
issue  of  rijjbt-  between  the  plaintiff  and  8ome 
of  the  defendants,  involving  conflictittg  claims 
to  property,  arose.  These  were  determined  in 
favor  of  the  plaintiff  by  the  first  Court  ;  and 
the  decree  of  the  Lower  Appellate  Court  by 
dismissing  tlie  suit,  if  it  stand  unqualified, 
roast  have  the  effect  of  deciding  them  against 
her.  If  this  is  so,  although  in  the  judgment 
it»elf  there  is  no  expression  of  opinion  on  the 
part  of  the  Judge*  as  to  the  rights  of  the 
parties,  yet  the  decree  has,  within  the  latter 
words  of  Section  102  of  the  Rent  Law, 
determined  questions  between  parties  having 
conflirting  claims  to  an  interest  in  land. 
But  even  if  this  view  be  not  correct,  I  think 
I  ought,  in  a  case  of  this  kind,  to  exercise 
the  jorisdicfcioD  which  is  reposed  iu  this  Court 


by   the    15th    Section   of  the    Charter  Act. 
The  Judge   ou>zht,  in   my   opinion,  to   have 
entertained  this  siiit  and  decided  it  between 
the  panics  upon  the  merits.     It  is   true  that 
the  appellant  lia^  not  in  terms  asked  for  spe- 
cinl  interference  of  tliis  Court  upon  the  footing 
of  Section    15  of  the  Charter   Act,  but  she 
has  asked  for  a  remedy  which  this  Court  can 
give  by   an   exercise  of  the  power  which  is 
conferred  upon  it  by  that  Section.     And  un- 
less the  mode  in  which  the  matter  is  brought 
before  this  Court  is  such  as  to    place  the   re- 
spondent into  a  disadvantageous  position  in 
regard    to  answering   the   petitioner's    com- 
plaint, it  appears  to  me  that  there  is  no  reason 
why  that  power  should  not  bo  exercised  upon 
this  occasion.    Of  course,  if  upan  the  petition 
of  the   plaint  and  the  written  statement  and 
the  J  ndginents  of  the  Lower  Courts,    I  could 
not  see   facts   which  would  justify  the  exer- 
cise of  the  exiraordinaty  power  of  the  Court, 
I  should  be  iu  duty  bound   to  refuse  to  in- 
terfere, leaving  the  petitioner,  if  she  chose,  to 
make  an   etitirely  independent  application  ou 
the   subject.     Again,   on   t!ie  other  hand,  if 
I   had  any   reason  to  suppose   that  the   re- 
spondent had  not  had  any  fair  opportunity  of 
meeting  the  facts  which  have  been    disclosed 
iu    the  pleadings  and   in    the  judgments   of 
the  Lower  Courts,  I  ought  to  abstain  from  in- 
terfering   now,   and    so  afford  him   time   to 
answer    the    application   of    the     petitioner 
when  it  should   be    made  in  another   shape. 
On  the  whole,   however,   there  does  not  ap- 
pear to  be  any  reason  why  I   should  refrain 
from   dealing  with  the  case  as  it  statids.  The 
facts  found  by  the  Lower  Courts   are  very 
plain   and  distinct  :    they  are  indeed  relied 
upon  by  the  respondent  himself,  and  he  does 
not   desire  to  add  any    thing    to    them.     As 
I    understand    those   facts    and    the     course 
taken  by  theLower  Appellate  Court,  it  seems 
to  me  plain  that  the  Judge  has  beeti  entirely 
wrong  iu  refusing  to  consider  and  determine 
this  case  upon   its  merits.     And   that  being 
so,  it  is  the  duty  of  this  Court  to  put  him 
right. 

On  the  whole,  I  think  the  decision  of  this 
Court  ought  to  be  that  the  decree  of  tho 
Lowei*  Appellate  Court  be  reversed  and  the 
case  remanded  to  that  Court  for  trial  upon 
its  merits. 

The  costs  of  this  appeal  will  abide  the 
event. 
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The  3rtl  December  1874. 

Present : 

The  Hou'blo  F.  B.  Kemp  and  E.  G.  Birch, 
J'sdges, 

Decree-holder — Costs, 

Case  No.   236  of  1873. 

Pegnlnr  Appeal  from  a  decision  passed  htf 
the  Snhordinnte  Judge  of  Tirhoot,  dated 
the  28M  Jvly  1873. 

Ajootlhya  Doss  (Defendant)  Appellant^ 

versus 

Miithoora  Do? a  (Plaintiff)  Respondent. 

Baboo  Hem  Chnttder  Banerjee  for 
Appellauf. 

Bahcos  Chunder  Madhuh  Ghose  and  Aubi- 
nash  Chunder  Banerjee  for  Respondent. 

A  suit  by  A  having  been  decreed  and  execution 
proceedings  taken  out,  the  judgment-debtor  paid  into 
Court  the  amount  decreed.  Subsequently  the  decree- 
holder  (A)  and  his  cousin  (M)  put  in  a  petition  intimat- 
ing that  the  money  belonged  to  them  in  equal  shares, 
and  the  Court  aftervrards  held  a  proceeding  in  the 
presence  of  the  Vakeels  of  both  parties  and  informed  A*8 
Vakeel  that  no  steps  had  been  taken  by  his  client  to  take 
out  the  money  and  that  the  name  of  M  had  been  regis- 
tered Trith  that  of  A  as  decree- holders,  and  the  money 
iras  available  for  payment  on  their  joint  application. 
Eventually  M  sued  A  for  a  moiety  of  the  amount.  The 
Subordinate  Judge,  holding  that  it  was  entirely  owing  to 
the  passive  opposition  of  A  that  the  money  could  not  be 
drawn  out  from  the  Court,  decreed  the  claim  with  costs. 

Held  that  the  decision  of  the  Subordinate  Judgo  was 
correct  and  just. 

^empj  J. — The  point  involved  in  this  case 
is  a  very  simple  on**,  nnd  depends  upon 
wliether  ihe  Subordinate  Judjre  of  Zilhih 
Tirhoot  has  exercised  a  wise  discretion  in 
awarding  costs  in  this  case.  The  defendant 
and  the  plnimiff  nre  cousins,  nnd  it  appears 
from  the  proceedings  in  the  Court  below  that 
their  karbar  was  jointly  carried  on.  A 
decree  was  obtained  agninat  one  Ba^oo  Gri* 
dhnree  Singh  by  Baboo  Ajoodhya  Doss,  the 
defendant  in  this  cnse,  alone.  Execution  pro- 
ceedings were  taken  out  by  Baboo  Ajoodhya 
Doss,  nnd  the  j«dgment-debter  pnid  into 
Court  the  sum  of  Rs.  63,9o0-14-10  in  full 
saiisfuction  of  the  dicree.     Subsequently,  the 


two    cousins,    the    plnintiff   and  defendant, 
presented  a  petition   to  the  Coui*t    intimat- 
ing   to    the    Court     that    the     money     so 
paid    in  belonged  to  them  in  equal  shares, 
and  the  Court    on  the  20th  of    May    1873 
held  a  proceeding   in    the   presence    of  the 
vak^'cls     of    lx)th    parties ;     the    vakeel     of 
Baboo  Ajo«»dhya  Doss  being   Baboo  OomesU 
Chunder  Roy,  who  has  been  examined  in  this 
case.     The  vakeel   of  the   defendant    Baboo 
Ajoodhya  Doss  was  informed  that  the  money 
had  been  paid  in,  but  that  no  steps  had  been 
taken  by  his  client  up  to  that  date,   namely, 
the  20th  of  May,  to  take  out  the  money  from 
the  Court ;  thnt  it  appeared   that  Ajoodhya 
Doss   nnd   Muthoora   Doss   had   presented  a 
petition  to  the  effect  that  they    were  entitled 
to  draw  this  money  in  equnl  shares,  and  that 
the    name   of    Muthoora   Doss  had,   on    th<) 
strength  of  this  application,    been    registered 
with  the  name  of  Baboo  Ajoodhya  Doss   as 
decree- hoi ders ;   and   the  Subordinate  Judge 
evidently  shrinking  from  the   responsibility 
of  paying  out  such  a  large  sum  of  money   as 
Rs.  53,950-14-10  except  on  the  joint  receipt 
of  the  two  cousins  informed   the   pleader  of 
the  defendant  Ajoodh)a  Doss  that  the  money 
was  available   to  the   parties  on   their   both 
applying  to  takeout  the  money  ;  that  the  moiety 
of  the  money  could  not  be  paid  to  Muthoora 
Doss  contrary  to  the  terms  of  the  decree  ;  and 
that  if  Ajoodhya  Doss  would  not  join    Mu- 
thoora Doss  in  taking  out  this  money,  thejoto* 
abdihee  or  responsibility  would  be   with   him 
Ajoodhya  Doss.  Subsequently  to  this   order, 
it  is  in  evidence  in  the   deposition   of  Buboo 
Oomesh  Chunder  Roy    who  was  not  cross- 
examined  in   any  way  by  the  pleader  for  the 
defendant,  that  he  fri  queotly  asked  his  client 
Baboo  Ajoodhya  Doss  to  take  out  this  money, 
but  that  •Ajoodha  Doss   would  not  give  him 
any  decisive  answer.     It  appears  then  that 
the  plaintiff  was  advised  to  bring  this  suit, 
and  he  therefore  sues  to  recover   the    half  of 
this  sum   of  Rs.    53,950   with  interest  from 
the  20th  of  May  1873,  the  date  of  the  Subor- 
dinate Judge's  order  to  date  of  suit  with  costs. 
The  answer  of  Ajoodhya  Doss  is  to  this 
effect  that  he  had  no  objection  to  the  plaintiff 
drawing   out    this  money    and   that  lie   had 
never  made  any  objection  to  his  doing  so, 
that   the   suit  was  an   unjust  one,  that    the 
plaintiff  was  not  entitled  to  his  costs,  and  that 
the  Court  ought  to  award  costs  to  him,  the 
defendftnt      Ajoodhya     Doss.     The    Subor- 
dinate Judge,  Baboo  Grish   Chunder  Ghose, 
says  very  properly  that  the  issue  is  a   very 
simple  one,  and  all   tliat  he  had  to  consider 
was  whether  the  plaintiff  is  to  be  i*eimbur8ed 
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iu  so  far  ns  costs  and  interest  are  concerned 
in  this  case.  The  Subordinate  Judge  held 
that  it  was  owing  entirely  to  the  passive 
opposition  of  Ajoodhja  Doss  that  tliis  money 
could  not  be  drawn  out  from  tlie  Court,  and 
although  he  would  not  award  interest  he  has 
awarded  to  the  plainii£f  the  costs  of  the  suit. 
These  costs  amount  to  Ks.  1,660.  Therefore 
we  have  in  this  appeal  simply  to  consider 
this  queatiou  whether  the  Court  below  has 
exercised  a  wise  discretion  in  awarding  these 
costs.  We  think  that  looking  to  the  distinct 
terms  of  the  order  of  the  20th  Mny  1873  to 
the  effect  that  Baboo  Ajoodhya  Doss  would 
be  responsible  if  he  did  not  join  his  cousin, 
tlie  phiintitfy  in  drawing  out  this  money,  and 
also  looking  to  the  evidence  of  Baboo  Oomesh 
Ckunder  Boy,  the  ynknel,  whose  respect- 
ability and  trustworthiness  are  not  in  any 
way  questioned,  it  was  entirely  owing  to  the 
opposition,  to  say  the  least  of  it,  of  Baboo 
Ajoodhya  Doss  that  Baboo  Muthoora  Duss 
was  kept  out  of  his  money  and  has  not  got 
interest  on  it ;  and  we  think,  looking  to  the 
whole  circumstances  of  the  case,  that  the 
decision  of  the  Subordinate  Judge  is  a  correct 
and  just  decision. 

Daring  tlie  course  of  the  argument  Baboo 
Hem  Chunder  Baneijee  who  appeared  for 
the  defendant  Ajoodhya  Doss,  called  the 
attention  of  the  Court  to  Seciicn  230  of  the 
Code  of  Civil  Procedure.  There  can  be  no 
doubt  that  under  that  Section  where  one  or  two 
decree-holders  apply  for  execution  of  a  decree 
the  Court  can  in  its  discretion  put  the  parties 
to  terms,  tliat  is  to  say,  direct  them  to  give 
security  or  call  upon  the  other  side  to  show 
cause  why  the  decree  should  not  be  executed, 
and  the  Com  t  can  then  execute  the  decree 
on  the  application  of  one  of  the  parlies  only. 
This  Section  does  not  apply  to  tl^e  present 
cose.  Baboo  Ajoodhya  Doss  was  the  sole 
decree-hohler,  and  there  was  a  petition  by  the 
parties  to  this  suit  that  they  were  to  take  out 
titis  money  in  equal  shares,  but  so  far  as  the 
judgment-debtor  was  concerned  the  decree- 
Wider  was  Ajoodhya  Doss  alone.  Ajoodhya 
Doss  was  informed  that  the  money  was  avail- 
ai'le,  and  that  tliere  was  nothing  to  prevent 
tlie  money  being  taken  out  on  the  joint  peti- 
tion of  himself  and  hia  cousin ;  and  he  was 
warned  that  if  he  threw  any  obstacles  in  the 
Kay  of  Baboo  Muthoora  Doss  drawing  out 
hi*  share  of  the  money,  the  responsibility 
would  be  with  him. 

Under  these  circumstances,  as  already 
stated,  we  think  the  decision  of  the  Lower 
Court  a  just  one  and  wo  dismiss  the  a]>pcal 
with  costs. 


The  4th  Decemlier  1874. 
Ih-esent  / 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris 
Judges, 

Mesne  Profits — Personal  Experience  of  Judges-^ 
Evidence, 

Case  No.  2673  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  0(ficialing  ,iudge  of  Bhaugnlporey 
dated  the  21  st  August  1873,  affirming  a 
decision  of  the  Snhordinaie  Judge  of 
that  district^  dated  the  2lst  February 
1873. 

Kiaheu    Pershad  Singh  (Plaintiff)  Appellant 

versus 

Mr.  L.  G.  Crowdy  (Defendant)  Respondent. 

Baboos    iUohesh    Chunder     Chowdhry    and 
RujendToitath   Hose  for  Appellant. 

31r,  M,  L.  Sandel  for  Respondent. 

In  estimating  niedne  profits  for  a  period  of  wrongful 
dispossession,  the  Lower  Courts  were  held  to  have 
pursued  an  incorrect  course  in  deciding  upon  the 
supposed  peraonal  experience  of  the  Judges  instead 
of  upon  evidence  laid  before  thera.  The  Court  ought  to 
have  done  its  best  to  estimate  from  the  evidence  before 
it  what  would  have  been  the  net  profits  which  the 
dispossessed  owner  would  have  earned  by  the  cultivation 
during  that  period,  had  he  been  in  possession. 

Phear^  J, — The  Subordinate  Judore  in  his 
judgment  thus  describes  the'  situation  of  the 
panics  : — 

"The  plointiff"  is  a  tenant  cultivating  25 
"beegohs  of  land  situated  within  the  one 
"nnna  and  16  gnndos  putti  of  Mouzah 
**  Goodourgawun,  Pergnnnah  Ballia.  The 
"  defendant  ousted  him  and  sowed  indigo 
"  for  the  factory.  The  pinintiff  obiained  a 
**  decree  for  possession  of  25  beegaiis  in  his 
"cnltivaiioij,  dated  the  23rd  February  1871, 
**  from  the  Jnmooe  Moonsiff's  Court,  and  the 
**  appellate  Court's  decree,  dated  the  27th 
"June  1871  ;  and  the  present  suit  refers  to 
*  the  wassilat  of  the  aforesaid  land  for  full 
«•  two  years  1277  and  1278  F.  S.,  and  for  the 
"  bhadooe  crop  of  1279  F,  S." 

He  ihen  states  certain  facts  with  i*eference 
10  the  defence,  ond  eventually  he  says  : — 
*'  The  average  estimate  of  the  produce  to  be 
"  adopted  in  this  case  is  the  following,  that 
*'  the  plainiiff  was  deprived  of  his  holding 
"  during  the  years  in  suit ;  if  he  had  continued 
"  in  possession  of  his  holding  what  profit 
"  would  he  have  been  deprived  of?  In  other 
"  words,  this  wassiiut  shQuld   be  determiued 
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*'  uccording  to  the  actual  cipabilitj  of  the 
"soil." 

After  stating  tliis  proposition  wliicli,  as 
we  underslaiKl  it,  is  no  doubt  substantially 
correct,  be  goes  on  to  add  : — "  As  tbe  defend- 
''anta  do  tbemselvea  admit  baving  entered 
**  into  eugiigeinenis  witb  tenants  iu  respect 
**  of  tbis  land  at  Rs.  3  and  2-8  on  tiio  second 
"  yenr,  it  dt>e3  fully  prove  tbat  tbe  disputed 
**  land  is  of  a  superior  class  of  soil,  but  ibere 
"  is  also  no  doubt  tbat  tbe  plaintiff  bas 
"exaggerated  tbe  produce  too  mucli,  because 
•*  25  bet^g»bs  of  bunl  can  u€ver  yiebi  sucli 
"an  enormous  produce  tbat  a  claim  relatin*! 
"  to  tbe  produce  of  two  years  would  coma  U(» 
"  to  Rs.  2.000,  and  tlie  estimate  of  tbe 
"produce  of  tbe  25  beegabs  of  laud  at  15 
"  maunds  of  wbeat  per  beegab,  besides  two 
"  maunds  of  ranicbee  and  one  maund  and 
"20  seers  of  tisbee,  iabigbly  improbable. 
""  Tbe  following  account  of  tbe  produce 
"  seems  to  me  correct.** 

Tbis  account  is  given  in  certain  items,  and 
amounts  to  a  total  of  Rs.  750-8  annas  4  pie. 
Tlien  tbe  Subordinate  Judge  says — "Deduct 
"lialf  expenses  incurrel  by  tbe  tenants  on 
**  account  of  rent,  coolies,  fodder  for  plougb 
"  cattle,  &c,  R3.  375-4-2,  balance  Rs.  375-4-2." 
Tbeo  he  proceeds — "Tbe  defendants  admit 
"  tbe  sum  t)f  R^.  360  as  baving  been  settled 
"  by  adjustment,  and  my  accouut  also  nearly 
'*  comes  up  to  tbat  amount,  tbe  difference 
"  being  only  R-s.  15  :  beut-e  my  account  wbicli 
"  is  drawn  up  according  to  my  own  experience. 
"  in  sundry  law  suits  of  this  nature  sbould 
"be  acceptrd  by  tbe  defendant,  and  tlie 
"  plaintiff  cantiot  also  but  accept  it  because 
"  if  after  deducting  tlie  expenses,  &c.,  tbe 
"  sum  of  Rf».  375-4-2  bo  awarded  as 
"  wassilat,  tlie  produce  of  25  b-egabs  of  land 
"  per  annum  exceeds  Rs.  6  per  beegab,  and 
^*tl»e  tenants  do  not  iu  tbe  general  run 
"  evidently  earn  more  tban  Rs.  6  per  boegnli 
"after  meeting  all  expense?,  &c.  Tbe 
"account  given  by  tlie  plaintiff  of  tbe  wbeat 
"and  jakari  produce  &c.  is  quite  absurd. 
"  Only  tbe  opium  ond  sugar-cane  cultiva- 
"  tioii  can  yield  Rs.  40  per  beegab:  benco 
"  only  Rs.  375-4-2  is  deem«*d  sufficient.  Tbe 
"enquiry  made  in  ibe  case  of  Indur  Roy 
"cannot  govern  tbis  case." 

So  that  tbe  Subordinate  Judge,  in  fact, 
puts  on  one  fide  all  tbe  evidence  wliicb  tbe 
plaintiff  adduced  in  support  of  bis  allegations, 
because  in  bis  opinion  tbese  allegations  were 
extravagant  and  tbe  evidence  (we  suppose) 
could  not  be  trusted  to  its  full  extent. 
Having  done  tbis,  be 'made  an  estimate  of 
tbo   probubia    amount    of   wassiiut  founded 


upon  Ilia  own  experience  iu  sundry  law  suits 
of  a  similar  nature. 

Tbe  plaintiff  appealed  to  tbe  Judge 
complaining  of  tbis  mode  of  decision.  Tbe 
Lower  Appellate  Courr,  bowever,  aocrepted  tbe 
opinion  of  tbe  first  Court.  Tbe  Judge  says 
— "  Tbe  Subordinate  Judge,  boldiug  tbat  Uiis 
"  was  an  exagg(U*ated  claim  and  disbelieving 
"  the  evidence  brougbt  to  establiab  it,  made 
"  rougb  calculation  of  the  amount  wbich 
"  migbt  bave  been  gained  from  tbe  laud  bad 
"  it  been  iu  tbo  possession  of  tbe  defendant. 

"  Tbe  plaintiff  appeals  on  rh«  ground  tbat 
"  tbe  Subordinate  Judge  bas  disregarded  tiie 
"evidence.  It  appears  to  me  tbat,  wbeii  tbe 
"  evidence  went  to  support  a  claim  so 
"  monstrous  as  tbat  put  forward  by  plaintiff. 
"  tbe  Subordinate  Judge  was  fully  justified 
"  in  falling  back  on  bis  own  experience,  and 
"  curtailing  tlie  demand  so  as  to  make  it 
"  conBistent  witb  eveiy  day  common  sense. 

"  Tliere  bas  noibing  beeu  urged  iu  the 
"  appeal  wbicli  at  all  tends  to  support  or 
"  explniu  tbe  plaintitTs  uuasual  demand. 

"  Agreeing  iu  tbe  estimate  made  by  the 
"  Subordinate  Judge,  tbis  Court  directs  tbat 
"tbe  appeal  be  dismissed."  . 

From  tbis  we  gatlier  tbat  the  Judge  treat- 
ed tbe  case  pretty  mucb  in  tbe  same  way  as 
tbe  Subordinate  Judge  did,  tbat  is,  be  put 
tbe  evidence  wliicb  tbe  plaintiff  bad  adduced 
entirely  on  one  side,  and  directed  bis  attention 
solely  to  consider  wbetber  tbe  estimate  of  the 
Subordinate  Judge  come  to  a3  if  be  was  ii 
professional  expert  in  tbe  matter  who  had  not 
seen  tbe  ground,  appeared  to  be  in  itself  a 
reasonable  estimate  or  not. 

Both  tbe  Courts  bave  thus  decided  tho 
case  upon  tbe  supfiosed  personal  experience 
of  tbo  Judges  instead  of  upon  evidence  laid 
before  tbein.  Wo  need  hardly  say  tbat  tbis 
is  not  a  correct  course  to  pursue  :  tbe  Courts 
were  bound  to  take  tbe  evidence  of  the  one 
side  and  of  the  other  for  so  mucb  as  it  was 
wortb,  and  do  tbe  best  tbey  could  do  to  form 
tbeir  ju«lgment  upon  it.  Of  course,  if  the 
evidence  adduced  by  tbe  plaintiff  to  support 
bis  allegaiious  as  to  tbe  amount" and  value  of 
tbe  produce  was  untrustworthy,  they  would 
not  give  effect  to  it  iu  its  full  extent  ;  if  it  was 
Bucb  tbat  tbey  disbelieved  it  altogetber,  tbey 
would  be  justified  in  disregarding  it  entirely, 
and  giving  tbe  plaintitrnotbiug  more  than  a 
nominal  sum.  But  it  chu  bardly  be  supposed, 
if  tbe  witnesses  were  even  tolerably  well  ex- 
amined, that  tbe  evidence  taken,  oven  though 
it  could  not  be  to  its  full  extent  relieil  upon, 
should  not  bave  afforded  tlie  Court  some 
[  clue    to    tbo    average  produce  of    tbe   land. 


Digitized  by 


Google 


1875.] 


Civil 


THE   WICISKLY   REPORTER. 


ErdiuQS. 


VJ 


Tbejadicial  decision  at  which  the  Courts 
eventuolly  nrrived  ought  to  hnve  beeu  based 
Rpon  materials  iu  the  shape  of*  evidence, 
iiiiciias  they  were,  which  tlie  parties  produced 
•►efore  l!ie  Court.  For  ihis  reason  ulone,  we 
find  it  npc**9s;iiy  to  reverse  the  decision  of 
liie  Lower  Appellate  Court-,  and  remand  the 
ciifle  for  retrial. 

But  there  is  another  reason,  as  it  seems  to 
us,  why  tills  course  must   he   taken,  namely, 
that  the  Subordinate  Judge   ha?,  we  think, 
dealt  wrontrly    with    the    question     of     tlie 
expenses   incurred   by    the    tenant   in    culti- 
vation.   Altliout:h  tiie  Subordiuate  Judge  has 
fightlj  sketched  out  the  principle  which  ought 
■o  govern    this    investigation,    yet     he     has 
adopted,  so   far  as  we  can   see,   an   entirely 
ftrbirrary  mode  of  arriving  at  the  costs  whicii 
the  tenants  must  be  supposed    to   be  at   in 
pfoduciiiv  the  crops.     It  was  the  duty  of  the 
Court  to  endeavour  as  best  as  it  could  to  put 
tlie  plaintiff    in    the    same   position    as     he 
would  have  been  in  had  he  beeu   allowed  by 
tliederendnnt  during  the  two  years  in  question 
10  have  had  quiet  possession   and  cultivation 
of  his  land.     In  other  words,  the  Court  ought 
to  have  doue  its  best    to    estimate    from    the 
evidence  before  it  what  would  have  been  .the 
net  profits  which    the  plaintiff  would    have 
earned  by  the  cultivatiou  of  his   land  durin<; 
that  period,  had  he  been  in  possession.     And 
in  80  doing,  inasmuch   as   the  defendant  was 
admittedly  a  wrong-doer  and  the  plaintiff  had 
Wn  turned    out  t>f    his  cultivalion   without 
cause,  the  Court  would   be  right    in     being 
IjWnd  towards   the   plaintiff    when  forming 
an  estimate    of  these  profits.     And   for    the 
purpose  of   getting    at  the  net  profits,   two 
steps  have   to  be   taken  :  tlie  Court  must,  in 
the  first   place,  endeavour    to   ascertain    the 
amoinit  of    the  gross   profits,   aud    next  I  he 
probable  amount  of  i;lie  cost  necessary    to  be 
incurred  in  obtaining  those  profits.    But  tliere 
enn  hardly  be  any  doubt  that  simply  by    way 
of  guess    to   cut  off  one-half  of  the   rough 
profits  is  not    the   proper  way  of  attuining 
this  last  object^    nor   indeed    is   it   likely  to 
lead  even    to  an  approximately   true  r^'snb. 
Moreover,     rent    ought    not    to    hnve    been 
involved  in   tlie   item  of  expenses.     If    the 
defendant    would   have    been   entitled    to  be 
pnid  rent    for  this  land  during   the   period  in 
question  by  the   plaimitT  liad    the  latter  been 
■ilowed  to  con  I  in  ue  iu  undisturbed  possessiou, 
then  the'deft*udant  might,  perhaps  according 
to  the  circumstances  of  the  cas^,  be  allowed 
to  set  off  that  amount  a<;ainst  the  damages 
which  he  otherwise  would   have   t»  pay   to 
the  plaintiff.     But  it  is  not  stated  in  eitiier 


jud<;mont  as  a  fact  that  the  defendant  was 
entitled  during-  these  years  lo  receive  ri*nl 
from  the  plaintiff,  and  neither  is  it.  said  what 
the  amouut  of  rent  was  which  the  plaintiff 
was  bound  to  pay  to  any  one  for  the  land. 
If  he  was  bonud  to  pay  the  rent  to  any 
other  person  than  the  defendant,  then  he  was 
entitled  to  liave  the  money  for  that  purp6$e 
paid  to  him  by  the  defendant,  and  the 
equivalent  sum  ought  not  to  have  been 
de<lucted  from  his  profits.  It  is  the  net 
profits  of  his  land,  alter  deducting  tlie 
expense  of  cultivating  if,  which  enables  a 
tenant  to  pay  his  rent.  Unless  the  plaintiff 
was  bound  to  pay  rent  to  the  defendant,  and 
unless  under  the  circumstances  of  the  case 
it  was  right  to  allow  the  defendant  to  set- 
off the  unpaid  amount  of  rent  against  the 
plaintifTs  demand,  the  item  of  rent  ought 
not  to  he  deducted  from  the  estimate  of  his 
wassilat,  and  even  in  that  case  only  the 
actual  amount  of  rent  duo  should  be  so 
deducted.  We  are  not  in  a  position  lo  say 
whether  rent  should  or  shotild  not  in  this 
present  case  be  deducted.  That  is  ono  of 
the  questions  which  the  Lower  Court  has  to 
determine  between  the  parties.  We  confine 
ourselves,  thereft>re,  simply  to  reversing  the 
decision  of  the  Lower  Appellate  Court,  and 
remanding  the  case  to  that  Court  for  retrial. 
The  costs  of  this  appeal  will  abide  tlie 
evetit. 


The  4th  Doreraber  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and   E.  G.  Birch, 
JutJges. 

Zur-i-peshgee  (^ Usufructuary)  Mortgage-^ 
Limitation, 

Case  No.  2427  of  1873. 

Special  Appeal  from  a  decision  passed  hj 
the  Officiating  Judge  of  Patna,  dated 
the  At h  August  1873,  affirming  a  decisiofi 
of  the  Mooftsiff  of  Behar,  dated  the  25th 
January  1873. 

Syud  Akbnr  llossein  and  others   (Plaintiffs) 

Appellants, 

versus 

Toolsee  Ram  and  others?  (Defendants) 
*        Respondents, 

Mr,  C.  Gregory  and    Moonshee    MaJiomed 
Yusoofi^v  Appelhaits. 

Mr,    M.    L.    Sandel   nn  I    Baboo     Mohesh 
Chunder   Sandel  for  Respondents. 

To  a  suit  to  recover  poAsessioa  of  Mouzah  M.,  plaintiff 
ulie'^ed  that  the  land  had  been  given  iu  Kur-i-peskgee^ 
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mortgage  to  defendant  No.  1  who  opposed  hia  re-entry 
after  redemption.  Defendant  No.  2  who  was  in 
possession,  pleaded  that  they  were  kharijee  lands  of  a 
different  moazah,  and  had  been  in  possession  of 
himself  and  hb  ancestors  for  a  number  of  years. 

Hbld,  that  as  it  was  found  that  defendant  No.  2  was 
not  identical  with  the  mortgagees,  between  whom  and 
defendant  No.  2  there  was  no  collusion,  plaintiff  was 
barred  br  limitation  unless  .he  could  show  that  he  had 
been  in  possession  within  12  years  prior  to  the  suit. 

Kempj  J. — Thk  plaintifT,  who  is  tlic 
special  appellant  iu  this  cn^,  sues  two  parties 
on  the  allegation  that  be,  th<«  plain  tiff*,  was 
the  malik  of  Mouzah*  Mukdoorapore,  that  a 
feetilcraent  had  been  ciTectod  with  \\U 
aucestors  for  that  mouzah  in  the  j^ar  1794, 
corresponding  with  the  year  1201  Fiif  lee  ; 
that  on  the  8ih  of  Februiiry  1826,  a  mortgage 
of  the  aforesaid  mouzah  wi«8  grnnted  to 
Khetier  Uaoot  and  others.  This  mortgage 
has  been  designated  durino:  the  whole  of  the 
proceedings  as  an  ijarah,  but  it  appears  that 
it  wiis  a  zur-i-pesl)gee  ijamli,  tautiimoui\t  lo  a 
mortgage.  The  term  of  ihe  original  lease 
was  from  1235  to  1243  Fuslee.  The  plaintiff 
says  that  up  to  the  year  1869,  the  mortgagees, 
the  zur-i-peshgeedars,  wert^  in  possession  as 
it  was  not  until  the  redemption  of  the 
property  in  1869  that  the  pluiuttlf  became 
entitled  to  re-enter  ;  that  on  attempting  to 
collect  the  rent  of  the  disputed  lands  he  was 
opposed  by  the  defendants  first  party,  the 
zur-i-peshgeedars  or  mortgagees,  who  alleged 
that  the  disputed  Innds  formed  a  separate 
kulium  under  Uie  design mion  of  Arnzee 
Kharizee  Faizoollapore.  The  plaintiff,  there- 
fore, brings  this  suit  alleging  that  this  was  a 
fraud  on  the  part  of  the  defendants,  and  that 
his  cause  of  action  accrued  to  him  when  he 
was  opposed  by  the  defendants  in  1869. 
The  Fureek  Awul  defendants,  Ifit  party,  tlie 
zur-i-peshgeednr?,  did  not  put  in  any  written 
statement. 

The  Fureek  Doohum,  or  defendants  2nd 
party,  who  are,  as  they  state  parties  entirely 
independent  of  the  zur-i-peshgeedars  or 
mortgagees,  allege  that  neither  the  plaintiff 
nor  his  ancestors  have  ever  been  in  possession 
of  the  disputed  property  ;  that  the  suit  of  the 
plaintiff  is  barred ;  and  on  the  merits  they 
state  that  these  lands  have  always  been 
kharijee  jumma  lands  ;  that  they  were  never 
incorporated  in  the  nizamut  lands  of  Mouzah 
Mukdoompore  ;  that  a  settlement  of  this 
property  was  made  with  tlieir  ancestor 
Ashkurum  ;  that  many  years  subsequent  to 
that  settlement,  the  Government  attempted 
to  resume  thesq  lands  ;  that  a  resumption  did 


take  place  ;  that  n  summary  settlement  was 
made  with  their  nncestoi-s,  but  that  sul>.<«4'- 
quently  the  land  comprising  an  area  of  100 
beegahs  was  released  to  them  in  Septem- 
ber 1839. 

The  first  Court  found  for  the  defendants, 
and  as  the  Moonpifi'*s  decision  has  b^en 
adopted  by  the  Officiating  Judge  of  Patnn, 
who  does  not  think  it  necessary  to  give  any 
reasons  of  his  own,  wo  have  liad  the  Moon- 
sifl^s  decisi"n  read  to  us.  We  fitid  it  lo  be  a 
very  careful  decision,  and  he  finds  that  the 
suit  of  the  plaintiff^  is  clearly  barred. 

There  has  been  considerable  argument  in  , 
tliis  case  before  this  Court,  but  we  think  that 
it  is  very  clear  that  unless  it  can  be  clearly 
shown  that  the  Fureek  Doohum  defendants 
2nd  pariy  are  identical  with  the  monganees 
or  zur-i-peshgeedais,  Fureek  Awul,  their 
possession  is  clearly  an  adverse  possession  to 
the  plaintiff*.  The  suit  was  one  for  ejectment, 
and  therefore  as  the  defendants  2nd  party 
distinctly  pleaded  that  thepe  disputed  lands 
were  kharijee  lands  belonging  to  Faizoolla- 
pore and  not  incorporated  in  the  nizamut 
lands  of  Mukdoompore,  that  their  ancestors 
and  themselves  have  been  in  possession  for  a 
number  of  years,  it  is  incumbent  upon  ilie 
plaintiff  to  show  that  he  himself  or  some  body 
through  whom  ho  claims  was  in  possession 
of  the  disputed  lands  within  12  years  prior 
to  suit.  Now  the  Moonsiff  has  found  that 
the  mortgagees  and  the  defendants  2nd  party, 
who  are  in  possession,  are  not  identical,  mul 
that  there  is  no  connection  or  collusion 
between  these  parties.  It  is,  therefore,  clear 
to  us  that  the  possession  of  the  defendants 
2nd  party  has  been  all  along  an  adverse 
possession  as  against  the  plaintiff.  On  the 
question  of  fraud  also,  the  plaintiff  states  that 
during  the  incumbency  of  the  mortgagees, 
the  defendants  2nd  party  in  collusion  with 
them  and  the  kanoon^oes  set  up  this  plea 
about  these  lands  being  the  kharija  lands  of 
Faizoollapore,  and  that  they  did  not  discover 
this  fraud  until  they  r<'-entered  into  possession 
uiion  the  redemf>tion  of  the  property.  The 
Moonsiff  has  found  that  allegation  to  be  false, 
and  on  the  whole  case  we  think  that  the 
questions  of  fact  have  been  carefully 
considered  by  the  Moonsiff,  and  as  liis 
decision  has  been  confirmed  by  the  Judge 
we  cannot  interfere  in  special  appeal. 

The  appeal  is  dismissed  with  costs. 
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The  5ili  Decemlnn-  1874. 

Pre  sent : 
The  Hou'ble  J.  B.  Pl»enr  mid  G   G.  Mrii-, 
Judges, 

Jmlgment-debtor^s  Assets — Liability  of  Sccuiitif. 

Case  No.  740  of  1874. 

3lisceUaneoux  Appeal  from  an  order  pnHiicd 
by  the  Suhordiiiute  Judge  of  Hhaugul- 
;.orf,  duted  the  17 th  March  1874. 

Nowib  Syu«l  Villiiy.  t  Ali  KKjui 
(Decree-li older)  Appellant^ 

versus 

Shall  Ameenooildeen  Alnned  ntid  "tlieis 
(JudgincMit-debtorH)  Respondents. 

Mr,  M.  L.  Sandel  mid  Moonshee  Mahomed 
Ytisoof  fov  Appelluiil. 

J/r.  C,  Gregory  f«»r  Respondents. 

Where  a  jud^ment-creilitor  or  decree-holder  releases 
his  decensed  judj^ment-debtor'a  represeiilative, 'inr<» 
wh<»e  hands  that  debtor's  uasets  have  come,  and  ex- 
empts tlie  property  in  question  from  execution,  he  can- 
not go  against  property  which  only  became  liable  by 
way  of  security  for  the  due  payment  of  the  debt  by  the 
pnacpal  debtor. 

Phear^  J, — This  wns  nn  application  for 
execaiion  of  a  decree  which  was  mnde  on 
the  30tli  September  1872.  In  the  schedule 
to  the  petition,  the  decree  wliicli  was 
sought  10  be  execured  wns  dH8cril)ed  as  n 
decree  in  favor  of  Villayet  Ali  Khan  ngn inst 
sereral  person?,  the  heirs  of  Malmranee 
WazeerunnissA  and  oili-rs.  The  date  of  the 
decree  wns  stated  (o  be  10th  May  1852  and 
3rJ  February  1869.  The  parties  against 
whom  the  execuiiou  was  souizht  were 
named  as  follows  : — "Leyakut  Ali  Khan  for 
*^8^if  and  as  father  and  guardian  of  Mussa- 
"muts  Wahidunnissa  and  Sharifiinnissa, 
** minor  daughters  of  Mussanuit  Muryum, 
"deceased,  and  Shah  Ameeu  Ahmed,  husband 
"of  Mnssnniut  Zamirun,  heirs  of  Maharanee 
"Whziruunissa,  deceased." 

The  nssistanre  which  was  wanted  from 
the  Court  was  said  to  be  that  : — **The  decre- 
"tal  money  may  be  awarded  and  recovered 
"by  the  sale  of  4  annas  of  Pergunnah 
"Khujra  which  is  pledged  in  the  decree." 

Aud  the  petitioner  prayed  "that  the  suit 
''may  be  numbered,  ihe  principal  amount 
"with  interest  and  cosfs  up  to  the  day  of 
^realization  may  be  awarded  by  attachment 
"and  sale  of  Mehal  Khujra  as  described  in 
"this  talika.  Out  of  8  annas  of  16  annas  of 
"Mehal  Khujra,  Pergunnah  Khujra,  pledged 


"in  security,  the  right  and  interest  of  Malta- 
*'  ranee  Wazeerunnissa,  deceased,  original 
*' judgment-debtor,  3  annas  6  pie,  the  right 
"and  interest  of  Rajah  Hossein  Biiksh 
"Khan,  one  of  the  judgment-debtors,  heir  of 
''  (he  said  deceadcd  hnving  bet*n  exempted, 
"the  remaining  4  annas  G  pie,  the  right  aud 
"  interest  of  the  deceased  Malmmnee,  which 
"  is  in  possession  of  the  said  judgment- 
"  debtor,  her  heirs,  bearing  towjee  No.  6«S3  and 
"jumma  Rs.  13  672-15-11  may  be  attached 
''and  sold,  aud  the  decretal  money  mny  be 
"paid," 

In  answer  to  this  application  Hairaood- 
oonnissa  and  the  minors  put  in  petitions. 
In  the  first  place,  the  father  aud  guardian  of 
the  minors,  by  the  petitition  which  he  filed 
oa  their  behalf,  said  that  they  were  not  the 
heirs  of  Maharanee  Wazeeroonnissn,  that 
they  were  not  in  possession  of  any  of  her 
eff*eci9,  that  theVp^'^pcrty  of  the  minors 
could  only  be  held  liable  for  the  remaining 
amount  of  th(»  decretal  money  which  might 
remain  due  after  the  termination  of  proceed- 
ings against  the  principal  debtor,  because  it 
was  only  liable  if  at  all  by  reason  of  its 
having  been  made  security  for  the  satisfac- 
tion of  the  decree  against  him. 

And  the  petition  filed  on  behalf  of  Mussa- 
mut  Hamidoonnissa  by  her  husband  was  to 
the  same  effect. 

It  was  conceded  in  the  argument  before 
UJ»,  and  indotd  is  f«»und  as  a  fact  in  the  judg. 
ment  of  the  Lower  Court,  that  the  persons 
against  whom  execution  is  now  sought  are 
not  the  heirs  otihe  original  judgment-debtor, 
and  have  not  in  fact  any  assets  of  hers  in 
their  hands.  But  it  was  maintained  that  the 
nncestors  of  these  persons  had  effectually 
]>ledged  thd  prof»erty,  which  was  now  souirht 
to  be  attached  and  sold,  as  securiiy  for  the 
due  paymeni  of  the  decree  against  Wazeer- 
oonissa,  and  that  it  was  on  that  ground  liable 
to  be  t'iken  in  execution  and  sold.  And  it 
was  said  that  Hamidoonnissa  and  the  minors 
lia«l  admitted  in  their  petition  that  it  was 
linblo  by  way  of  security.  On  the  other 
hand,  it  was  also  beyond  contest  that  assets 
of  the  deceased  judgmenr-deht»»r  had  come 
into  the  hands  of  one  Hossein  Bnx  who  was 
and  is  her  representative  ;  and  that  the 
judgment -creditor  or  the  decree-holder  had, 
as  he  himself  states  in  this  very  p»-tition  of 
September  1872,  released  Hossein  Bnx  or 
exempted  the  propeity  in  his  hands  (rora 
execution.  This  being  so,  it  seems  to  us 
quite  plain  that  he  cannot  go  against  the 
property  of  the  petitioners  which  was  not 
liable  in   the  fii'st  instance,  but  only  at  most 
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4>ec!»ine  liable  by  wny  of  security  for  ihe  due 
pjiyment  of  the  debt  by  tbe  priiicipnl  debtor. 
And  therefore  it  seems  to  us  thiit  the  judg- 
ment of  t!ie  Lrtwer  Court  dismissiug  this 
application  is  a  right  judjiraent. 

It  is  not  under  the  circumstances  neces- 
saiy  for  us  to  say  whether  or  not,  had  the 
decree-hohler  estnblish^'d  a  right  to  proceed 
against  the  pledged  property,  the  proper 
mode  of  d<»ing  so  would  luive  b^en  by  way 
of  prosecuting  the  execution  proceedings  in 
the  original  suit  or  by  a  sepnrate  suit. 

Wo  dismiss  the  appeal  with  costs. 


Tiie  7th  Decetuber  1874. 

Present: 

The  Hon'ble  F.  B.  Kemp  a»id  E.  G   Bircli» 

Judges, 

Rent-suit — Payment  in  hind — Set-offl 

Case  No.  238  of  1873. 

Jlegnlar  Appeal  Jrom  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  1th  Juhj  1873. 

Roy  Nundeepnt  MbUatoon  Bjdmdoor 
(Defendntit)  Appellant, 

versus 

Mr.  VV.  Stewart  (Phiintiff)  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respond«iit. 

In  a  suit  for  arrears  of  rent  where  defendant  pleaded 
that  under  an  arrangement  between  him  and  plaintiff's 
ancestors,  payment  had  been  made  by  him  in  cash  or  in 
kitid,  and  asked  for  an  account  to  be  taken,  the  Lower 
Court  was  held  to  have  been  wrong  in  decreeing  the 
suit  on  the  ground  that  it  could  not  go  into  evidence  on 
a  question  of  set-off  iu  a  rent  suit,  and  was  bound  to 
take  an  account. 


Kemp,  J, — The  defendant  Roy  Nundeeput 
Mohatocfn  Baliadoor  is  the  appellant  in  this 
ons?.  He  was  sued  by  Mr.  Williuni  Siewnrt, 
the  mnnnger  of  the  estate  of  Balioo  Juinoonu 
Persliad  and  others  nnder  the  Court  of 
Wards,  for  reut  for  the  year  1277  upon  a 
kubooleut,  dated  the  24th  of  November  1861, 
and  a  deed  of  hurnonannmah,  dated  the  19th 
FebrUiVy   1862.     The  defendant   Koy  Nun- 


deeput  does    not    dispute  the  kubooleut    or 
buruonauainah,but  says  that  under  an  arrange- 
ment between  him  and  Nidlioo  Sooklain,  the 
ancestor    of    the  minors,    the   wards,    which 
was   continued   also   during   the   Ufftiine   of 
tlieir  father,  it  was  uuderstoo«l  as  between  tlie 
lessor  and  the  lessee  that  a   largo    portion   of 
tlie  jumma  pnyable  by  Nuitdeepui  Mahatoou« 
namely,  Hs.  15,530,  was  to  be  credit  d  agaiust 
the   debt   of    the    lessor    to    the   lessee,   iho 
l.aukor    defeu'laut   appeUant,   and     that     tlie 
bahince   of    the  jumma  or  Rs.  4,969  4  anoas 
was    the    huq  hajaree   of   the   phiintitf,    but 
that  all  along  from  the  time  of  Nidhoo  Sook- 
lain, and  after   her   death,    from   the  time  of 
Gooroo  Pershad  Sookkool,  tlie  father  of    the 
minor,  the  ward's  business   had   been  cai'rieti 
on  between  the  lessor  and    the  lessee  on  this 
footing   that   the   lessee  supplied  articles    to 
the  lessor,  and   thus  paid  the  rent  due  either 
in  casli  or  in  kind,  or  as   pcjr  "  farmaish  "   or 
orders  of  the  lessor  ;  atid  that  if  an    accouui 
were   taken   between  the  parties,  it  would  be 
found  that  so  far  from   tlie   defendant  owing 
any  thing  to  the  plaintitf.  there  wtts  a  balance 
due  to  the  defendant  by  plaintitf. 

Now  the  suit  was  instituted  on  the  3rd  of 
June.   The  defendant  was  called  npou  to  euter 
appeamnce   <>n   the   3rd   of   JiUy.     He  did 
enter  appearance  on  the  5th  of  July,  and  the 
Subordinate  Judge  decided  this  suit  on    the 
7th  of  July,     The  defendant  said  that  there 
had  been  a  partition  iu  his   family,  and   that 
the  books  referring  to  the  matters  iu  question 
in    this    suit    were    in    the   hands   of    oth«  r 
members  of  the  family,    and    he  asked    the 
Com  t  for  time  to  produce   them.     He  also 
applied  to  the  Court  to  summon  Mr.  Stewart 
with   directions    to   produce  the   hooka   and 
papers    which   he   had   rdceived   on    taking 
cliarge  of   the  witrd's  estate,   which   would 
show  that  the  rent  up  to  1276  had  been   paid 
ill  cash  or  in  kind  by  executing  orders  of  the 
lessor  in  the   way   stated   by   the  defendanfy 
The  Subordinate  Judge  has   held   that   this 
is  a  pure  question  of  set-off  and  that  he  can- 
not go  into  all   this  evidetice  in  a  rent  suit, 
II«  has  therefore  given  the  plaintilfa  decree. 
We     think     the    Subordinate    Judge    was 
decidedly  wrong  in  not  deciding  the  questii^n 
which   arose    between    the    parties,    namely, 
whether  the  rent  had  not  been  paid  nil   along 
in   the  manner   stated  by  the  defenUaitt.     If 
so,  he  ought  to  have  taken  an  account  ami 
come   to  a  decision  as  to  whether  any  thing 
is  due  to  the  plaintiff  or  not.     We   reveisj 
his  decision  and  remand  the  case  to  bini  for 
a  retrial  with  reference  to  the  ab6ve  remurkj?, 
Coats  to  f  How  the  result. 
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The  3rd  December  1874, 

Presents 

The  Hoii'ble  W,  Markby  and  Romesli 
CLunder  Mitter,  Judges. 

Arbitration — Procedure, 

Case  No.  264  of  1873. 

Be§ular  Appeal  from  a  decision  passed  by 
iie  Deputy  Commissioner  of  Maunbhoom, 
dated  the  30th  June  1873. 

Kaildun  Mohaa  Siugh  (Plaintiff)  Appellant, 

versus 

Kuiaye  Dnss  Chuckerbuttj  and  others 
(Dtffeifdunis)  Respondents, 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 
Baboo  Nil  lUadhub  Sen  for  Respondents. 


Where  ui  arbitration  failed  and  the  record  came  back 
ia«  tii«  Deputy  Commissioner's  Court,  that  officer  was 
Wsl  to  have  had  no  power  to  dismiss  the  suit  with  costs, 
vithiKit  giving  notice  to  the  parties  or  fixing  a  date  for 
hanagof  the  suit. 


Markby,  J. — In  this  cose  it  appears  to  us 
Umu  the  judgment  of  the  Lower  Court  cannot 
pOMibly  be  supported.  According  to  the 
facts  &s  they  appear  before  us,  the  arbitration 
haviiitf  failed,  tiie  record  en  me  back  into  the 
Deputy  Commissioner's  Court  on  the  30tli 
June  J873,  and  immediately  and  without 
giving  any  notice  or  fixing  any  date  for  the 
bearing  of  the  suit,  the  Deputy  Commissioner 
had  no  power  whatever  to  do  this.  He  was 
bound  to  fix  a  day  on  wliich  the  Case  should 
be  propferiy  called  on  and.  disposed  of  after 
hearing  the  parties  if  they  should  appear. 

The  judgment  of  the  Deputy  CommiBsioner 
will  therefore  be  set  aside,  and  the  case 
rfmnnded  to  him  for  rehearing.  Costs  will 
•bide  ihe  uUimate  result. 


The  7th  December  1874. 

Present  : 

The  Hou'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Possession, 

Case  No.  648  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Chiltagong,  dated 
the  Z\st  December  1873,  reversing  a 
decision  of  the  Moomiff  of  Rungunniah, 
dated  the  2Sth  April  187a 

Tarinee  Churn  Musaddee  and  others  (Defend- 
ants) Appellants^ 

versus 

Jabar  Ali  (Plai/itiff  }  Respondent. 

Baboo  Aukhil  Chunder  Sen  for  Appellants. 

Baboo  Gopeenath  Mooherjee  for  Respondent. 

In  a  suit  to  set  aside  a  decree  where  plaintifif  seeks  to 
recover  possession  on  the  strength  of  his  title,  the  Court 
is  bound  to  try  the  questioq  of  title. 

Markby,   J, — It  seems   to    us    that    tlie 
opinion   expressed   by   the  former    District 
Judge  in  his  order  of  remand  of  the  16th 
July  1873,  that  no  issue  of  title  ought  to  be 
allowed  to  be  adjudicated  upon  between  the 
parties   in   this   case,    is  not   correct.     Tlie 
plaintiff  comes  to  Court  to  recoyer  possessiou 
on  the  strength  of  his  title.     It  is  quite  true 
that  he  asked  the  Court  to  set  aside  a  decree, 
but  he  also  asked  that   his   title   should   be 
gone  into.     The  first  Court  had  gone  into 
that  title  and  found  that  it  was   not  estub« 
lished.     It  is  quite  clear  to  us  (and  indeed  in 
the   hitter   part    of   the   remand   order   the 
District  Judge  seems   to  have  thought  so) 
that  the  Court  had  not  only  clearly  a  right 
to  try  the  question  of  title,  but  thut  it  was 
bound  to  do  so.     The  case  must,  therefore, 
b«^  remanded  to  the  District  Judge  in  order 
that  the  question  of  title  may  be  adjudicated 
upon.    Whether  under  the  circumsiances  of 
this  ease,  it  now  having  been  ascertained  that 
the  defendant  had  ousted  the  plaintiff  from 
possession  by  this  fraud  talent  contrivance,  it 
would  not  be  right  to  call  upon  the  defend- 
ant  to   prove   his    title,    is  quite  a  diiferent 
matter.     All  that  we  say  is  that  the  title  of 
the  fdalntiff  must  be  adjudicated  upon* 
The  codts  will  abide  the  result 
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The  7th  December  1874. 
Present  : 

The  Hon'ble  J.  B.  Phenr  and  G.   G.  Morris, 
Judges, 

Conjugal  Rights^  Child-  Wife. 

Case  No.  557  of  1874. 

Special  Appe  ft  I  from  a  decision  passed  by 
the  Assistant  Commissioner  and  Suhor- 
dinate  Judge  of  Burpetta^  dated  the  22nd 
December  1873,  reversing  a  decision  of 
the  Moonsiff  and  Extra  Assistant  Com- 
missioner of  that  district,  dated  the  \5th 
September  1873. 

Suntosh  Bam  Doss  (PlaintifT)  Appellant, 

versus 

Gera    Pattuck    and     an(»fher    (Defendants) 
Respondents. 

Baboo  Ohhoy   Chum  Bose  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

Where  it  was  the  universal  cnstom  of  the  commnnity 
to  which  the  plaintiff  belonged  that  a  child-wife  should 
remain  away  from  her  husband  until  a  certain  event  had 
occurred,  a  Court  was  held  to  have  been  justified,  while 
such  contingency  had  not  happened,  in  refusing  to 
order  such  a  wife  to  go  to  her  husband,  although  the 
marriage  was  valid. 

Phear^  J. — Wb  think  that  this  appeal 
must  be  dismissed.  We  understand  the 
Assistant  Commissioner  by  his  judgment  to 
find  as  a  fact  that  in  the  community  to  which 
the  plaintiff  belongs,  it  is  the  universal  custom 
for  a  child-wife  to  remain  away  from  her 
husband,  and  not  to  come  to  live  witli  him  in 
his  house  until  a  certain  event  has  occurred. 
In  the  present  instance,  the  phiintiff  has  failed 
to  satisfy  the  Court  that  the  contingency  has 
happened  on  the  occurrence  of  which,  accord- 
ing to  this  usage,  the  plaintiff  can  ask  that 
the  child-wife  ought  to  join  her  husband.  In 
this  view  of  the  facts,  the  Lower  Appellate 
Court  has  refused  to  make  the  order  command- 
ing the  wife  to  go  to  her  husband,  notwith- 
standing that  in  the  opinion  of  the  Court  the 
evidence  in  the  case  established  the  fact 
that  a  valid  marriage  had  taken  place  and 
that  the  defendant  was  the  true  and  lawful 
wife  of  the  plaintiff. 

We  are  of  opinion  that  under  the  circum- 
stances thus  found  by  the  Assistant  Commis- 
sioner to  be  the  facts  of  the  case,  the  Court 
was  justified  in  refusing  to  make  a  decree  for 
restitution  of  conjugal  rights. 

The  appeal  is  dismissed  wiih  costs. 


The  7ih  December  1874. 

Present : 

The  Hou'hle  J.  B.  Phear,  Judge. 

Cause  of  Action — Making  Evidence — Dedara- 
tory  Decree, 

Case  No.  387  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  2nd  Subordinate  Judge  of  Hacker* 
gunge,  dated  the  29th  November  1873, 
affirming  a  decision  of  the  Moonsiff  of 
Madareepore,  dated  the  2\st  December 
1872. 

Obhoya  Churn   Simlye  and  others   (some  of 
the  Defendants)  Appellants, 

versus 

Mohesh  Chunder  Doss  and  another 
(Plaintiffs)  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Appellants. 

Baboos  Rash  Beharee  Ghose  and  Bungshee 
Dhur  Sen  for  Respondents. 


Where,  on  tlie  occasion  of  the  butwarrah  of  a  zemin- 
daree,  the  proprietors  of  an  outside  talook  interfered  and 
caused  the  Collector  to  exclude  certain  land  of  an  ousat 
talook  from  the  maps  and  records  then  made,  without 
opposition  from  the  shikmee  talookdars,  it  was  held 
that  their  conduct  amounted  to  making  evidence  which 
might  eventually  be  used  adversely  to  the  rights  of  the 
ousut  talookdars  who,  therefore,  had  a  cause  of  action 
against  them  justifying  a  suit  for  a  declaratory  title. 

The  case  of  the  plaintiffs  is  that  a  certain 
piece  of  land,  described  in  the  plaint,  about 
9  gundahs  odd  in  quantity,  is  part  of  theur 
ousut  talook  Rughoonatli  Doss.  It  bears  a 
jumma  of  4  annas,  and  was  created  in  1255 
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out  of  a  certiiin  shikmee  talook  Earn  Bullub 
AcLurjea.  And  this  shikmee  (alook  itself  is 
wtthiQ  aod  subordioate  to  the  zemiiidaree 
PergaoDah  Beer  Moliuu.  The  plaiatiffd 
stute  that  on  the  occasiou  of  a  butwarrah 
of  the  zemindnree  Beer  Mohuu  being 
effected  betweeu  the  owners  thereof,  who 
are  not  parties  to  tliis  suit,  the  defend- 
uats  Nos.  1  to  20,  proprietors  of  an  outside 
talook,  interfered  and  caused  the  Collector 
iu  1871  to  exclude  the  laud,  which  is  the 
subject  of  suit,  from  the  butwarrah  on  the 
ground  that  it  was  part  of  their,  the  defend- 
ants', talook,  and  not  part  of  the  zemiiiciaree 
which  was  under  partition.  The  plaintiffs 
saj  that  their  own  superior  shikmee  talook- 
dars,  that  is,  defendants  Nos.  21,  22,  aud  23, 
made  no  oppositiou  to  this,  and  therefore 
they  themselves  are  obliged  to  bring  this  suit 
to  have  their  title  declared. 

The  principal  defendants  1  to  20  alone 
opposed  the  suit,  and  thej  object  in  the 
first  place  that  there  is  no  cause  of  action 
disclosed  in  the  plaint.  They  further 
plead  limitation.  And  finally  tliey  deny 
ihnt  there  is  such  an  ousut  and  shikmee 
talook  as  alleged  by  the  pliiiutifi^,  and  say 
that  the  disputed  Inud  is  in  their  own  posses- 
sion antl  part  of  their  talook  which  was 
originally  a  portion,  but  is  now  separate  from 
the  esiate  Beer  Mohun. 

The  first  objection  to  the  effect  that  no 
cause  of  action  was  disclosed  iu  the  plaint, 
has  caused  me  some  doubt;  but  upon  the 
best  Consideration  that  I  cnn  give  to  the 
case,  I  am  inclined  now  to  think  that  there 
id  ground  set  out  in  the  plaint  to  justify  the 
present  suit.  The  conduct  which  is  charged 
against  the  principal  defeuduuts  amounts  lo 
making  evidence  which  mny  eventuitlly  be 
used  adversely  to  the  plaintiff's  rights — or, 
which  comes  pretty  much  to  the  same  thiu^f, 
preventing  the  construction  of  evidence  which 
might  support  those  rights.  They  caused 
the  plaiutiff^s  piece  of  land  to  be  excluded 
Irom  the  maps  and  records  of  the  zemindaree 
Beer  Mohun  and  its  depeudencies  which 
were  made  on  the  occasion  of  the  butwarrah. 
They  have  in  a  sense  falsified  without 
removing  its  landmarks  and  have  done  much 
to  obscure,  and  to  render  difficult  of  proof, 
the  plaintiff's  territorial  relations  to  his 
superior  tenut'e-holders.  The  plaintiff  might 
reasonably  be  afraid  that  if  he  remained 
silent  and  acquiesced  in  the  present  state  of 
things  brought  about  by  the  defendants, 
liis  conduct  micrht  be  used  as  evidence 
ii^ainst  him  hereafter.  And  upon  looking  nt 
the    case    which  he   has   disclosed    iu    the 


plaiur,  it  does  appear  to  me  that  he  has  come 
into  Court  to  complain  of  the  possible  injury 
which  has  been  done  him  as  soon  as  he  well 
could.  Although  the  butwarrah  was  com- 
menced iu  l{$63,  it  was  not  until  1871  that 
the  final  order  of  the  Collector  excluding 
this  portion  of  the  land  from  the  partition 
was  made,  and  the  suit  itself  was  instiuted 
on  the  30th  January  1872.  J3ut  the  Lower 
Courts  have  given  the  plaintiff  a  decree 
declaratory  of  the  right  which  he  claims. 

It  was  argued  on  special  appeal  that  there 
is  not  sufficient  legal  evidence  on  the  record 
to  justify  the  Courts  in  coming  to  the  con- 
clusion that  the  plaint! ff^s  title  is  established. 
And  unquestionably  the  evidence  which  the 
plaintiff  relies  upon  for  this  purpose  is 
exceedingly  meagre.  He  does  not  diiectly 
prove  the  creation  either  of  the  shikmee 
talook  or  of  his  own  ousut  talook  as  alleged  ; 
but  he  refers  to  several  documents  which 
afford  some  evidence  against  the  defendants 
on  this  point.  He  puts  in  a  kobalah  which 
purports  to  transfer  the  shikmee  talook  from 
a  certain  vendor  to  a  purchaser.  It  was 
admitted  that  this  document  was  prepared  by 
oue  of  the  principal  defendants,  and  that 
three  of  the  other  defendants  claim  rights  in 
the  property  under  it.  And  this  kobalah 
recites  iu  it  the  ousut  talook  of  the  plaintiff ; 
besides,  of  course,  iu  terms  speaking  of  the 
existence  of  the  shikmee  talook  which  it 
purports  to  deal  with.  I  am  unable  to  say 
that  thid  document  is  not  some  evideuce 
available  for  the  benefit  of  the  plaintiff 
against  the  defendants  in  this  suit.  And  there 
is  also  a  chittah  which  was  put  iu  by  the 
defendants  themselves  in  support  of  their 
own  case  in  which  the  boundaries  of  a 
certain  plot  are  mentioned  in  these  words  :— 
*•  To  the  west  of  the  jote  of  Gour  Soondur, 
in  talook  Ram  Builub  Acharjea."  And  this 
seems  to  be,  so  far  aa  it  goes,  at  least  a  state- 
ment made  by  the  defendants  that  there  was 
such  a  talook  Ram  Builub  Adiaijea  iu  exist- 
ence at  this  very  time.  As  I  have  already 
remarked,  the  evidence  is  no  doubt  exceed- 
ingly  meagre  ;  but  both  the  Courts  below 
have  been  entirely  convinced  by  that  evi- 
dence that  the  plaintiff's  case  is  true,  and 
have  also  upon  the  footing  of  the  evidence 
put  in  by  the  defendants  themselves,  formed 
a  very  adverse  opinion  as  to  honesty  of  the 
defendants'  conduct. 

On  the  whole,  I  think,  sitting  here  asldo  on 
special  appeal,  I  should  not  be  justified  iu  dis- 
turbing the  concurrent  finding  of  fact  at  which 
the  two  Lower  Courts  have  thus  arrived. 
I  therefore  dismiss  the  appeal  with  costs. 
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The  9th  December  1874. 

Present : 
The  Hoa'ble  Sir  Richard  Cmcli,  KL,    Chief 
Justice,    and    the    Hoa'ble    W.    Ainslie, 
Judge. 

PresHmption ^Limitations  Act  XI V  of    1859 
s.  1. 

Appeal  under  Section  15  of  the  Letters 
Patent  against  the  decision  of  the  Hon'- 
hle  F.  B.  Kemp,  one  of  the  Judges  of 
this  Court,  dated  the  2\th  August  1874, 
in  Special  Appeal  No,  2289  of  1873, 
from  the  decision  of  the  Judge  of  Patna 
dated  the  27th  June  1873,  affirming  a 
decision  of  the  Additional  Sudder  Moon- 
siff  of  that  district,  dated  the  7th 
January  1873. 

Mussamut  Bunnoo  nnd  others  (Defendants) 
Appellants, 

versus 

Moulvie  Ameerooddeen  (Plaintiff) 
Respondent. 

Mr.  M.  L.  Sandel  for  Appellants. 

No  one  for  Respondent. 

A  person  whose  right  to  resume  and  assess  certain 
lands  is  acquired  by-  purchase  from  the  Government, 
must  date  such  right,  not  from  the  time  when  he  beonme 
the  purchaser,  but  from  the  time  when  the  right  first 
accrued  to  the  Government. 


The  following  is  the  judgment  which  was 
appealed  against  ;— 

The  plaintiff  is  the  special  appellant  in 
this  suit.  He  sues  to  assess  5  cotiahs  and  1 
dlioors  of  land  in  the  occupation  of  the 
defendant  as  belonging  to  ihe  plaintiff's  mal 
niouzah  which  he  has  purchased  from  Govern- 
ment. The  defendant  pleaded  litnitaiion,  and 
stated  (bat  the  5  cottahs  and  4  diioois  in  suit 


were  kuburist&n  and  imambara  lands  and  were 
not  assessable.  Both  Courts  have  thrown  out 
the  plaintiff's  case  as  barred  by  the  statute 
of  limitation,  and  therefore  the  sole  point  for 
consideration  in  this  appeal  is  whether  the 
suit  is  barred  or  not.  The  suit  was  insii- 
tutnd  on  the  4th  July  1872.  It  is,  therefore, 
governed  in  so  far  as  the  period  of  limita- 
tion is  concerned  by  Act  XIV  of  1859,  nnd 
under  Clause  14  Section  1  of  that  Act  in 
suits  for  the  resumption  and  assessment  of 
any  lakheraj  or  rent-free  lands,  the  period 
of  12  years'  limitation  is  prescribed,  and  tfie 
time  when  tbat  period  of  12  years  beginfl  to 
run  is  laid  down  to  be  when  the  r'luht  to 
resume  or  assess  the  lands  first  accrued. 
Now  it  is  clear  that  the  right  of  the  plaintiif 
to  assess  these  lands  accrued  to  him  within 
12  years  prior  to  suit.  In  short,  the  perma- 
nent settlement  of  the  mouzali  in  which  tins 
land  is  admittedly  situated,  be  ii  reut-fi-ee  ot 
mal  land,  was  not  made  until  March  1861, 
and  the  plaintiff's  right  by  purchase  from 
Government  was  a'quired  in  March  1871. 
Clearly,  tlierefore,  the  period  of  12  years, 
which  is  the  period  of  limitation  for  suits  for 
the  asst-ssment  of  rent-paying  lauds,  ha«l  not 
run  out  when  the  suit  was  brought.  Being 
of  opinion  that  tl»e  suit  is  not  barred,  the 
suit  is  therefore  remanded  to  the  first  Co«ui 
for  trial  on  the  merits.  Costs  to  follow  the 
result. 

The  following  is  the  judgment  of  the 
Appellate  Bench  : — 

Couch,  C.J.— The  words  of  Clause  14 
Section  i  of  Act  XIV  of  1859  are  very 
clear.  In  a  suit  of  this  description,  the  period 
of  12  years  is  to  date  from  the  time  when 
the  title  of  the  person  claiming  the  right  to 
resume  -and  assess  the  lands,  or  of  some 
person  under  whom  he  claims,  first  accrued. 
The  plaintiff  claims  under  the  Government, 
and  the  question  is  whether  the  right  to 
resume  and  assess  did  not  first  accrue  to  tlie 
Government  more  than  12  years  before  the 
suit  was  brought.  The  plaintiff  has  no  right 
to  date  the  period  from  the  time  when  he 
became  the  purchaser.  And  it  is  clear  tliat 
the  Government,  if  it  had  a  right  to  resume 
and  assess  these  lands,  acquired  it  much  more 
than  12  years  before  the  suit  was  brought. 

It  appears  to  us  that  the  decree  of  the 
District  Judge,  who  is  now  one  of  the  learned 
Judges  of  this  Court,  was  right.  The  decree 
of  the  Division  Bench  of  this  Court  must  be 
reversed,  and  the  decree  of  the  Lower  Court 
be  affirmed  with  costs  to  the  present  appel- 
lant in  this  Court. 
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Tiie  lOUi  Decfwbev  IS74. 

Present : 

Tlie  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

Certificaie  of  Administration — Act  XXV II  of 
1860. 

Case  No.  326  of  1874. 

llxittWwtpuf  Appeal  from  an  nrder  passed 
hf  the  Officiating  Judge  of  Patna,  dated 
Ike  m  Mag  1874. 

EUAli  Khan  nm\  nnother  (Petitioners) 
Appellants^ 


Walied  Ali  Klian  (Opposite  Party) 
Respondent, 

Mr,  C,   Gregory    nnd    Moonshee    Abdool 
Baree    for  Ap[>ellai»t8, 

hf,  H»  L.  Sandfl  fi^\<\  Moonshee  Mahomed 
Vusoof  fov  Reapondeut. 

Wbere  the  applicant  for  a  certificate  nnder  Act 
XXVII  of  1860  was  the  husband  as  well  as  the  cousin 
of  tli«  dfceased,  it  waa  held  that  the  certificate  ought  to 
hare  been  granted  to  him  alone,  and  not  jointly  with 
another  owmo  who  opposed  the  application. 

Kemp^  J, — This  is  an  application  on   the 

part  of  £a<i    Ali  and  Jumal  Ali  alias  Jtim- 

miin  Khau  for   a   certificate    under  the  pro- 

'iiioDs  of  Act  XXVII  of  1860  to  administer 

V)  the  estate  of  Miis^ammat  Wnzeerunnissa, 

4i«eiied.     It  is  admitted  that  Ead  Ali  is  the 

Imbttd  of  Wuzeeninnissii  as  nlso  her  cousin. 

The  party  who  opposed    this  application  is 

^tbed  Ali«    the   uterine   brotiier    of    Ead 

AH,  and     consequently   also    the  cousin   of 

^oteeruDuissa. 

The  main  point  in  conflict  between  the 
parties  was  whether  Jumal  Ali  was  the 
legitimate  son  or  not  of  Cituttroo  Khan, 
Chutiroo  Khan  being  the  son  of  Ead  Ali, 
aud  therefore  if  Jumal  Ali  is  the  son  of 
Chottroo  Khan,  lie  is  also  the  grandson  of 
Ead  Ali  aud  Wuzeerunulssa. 

We  are  not  prepared  at  this  stage  of  the 
case  to  hold  that  the  Judge  was  wrong  iu 
Ayiog  that  the  evidence  was  not  sufficient 
t<»  prove  that  Jumal  Ali  was  the  giandson 
of  Ead  Ali,  but  we  think  that  when  it  is 
admitted  that  Ead  Ali  is  the  husbaud  as 
well  as  the  cousin  of  the  deceased,  he 
ooght  to  have  obtained  the  certificate  alone, 
and  not  jointly  with  Wahed  Ali.  We, 
therefore,  reverse  the  deciQiuu  of  the  Judge 


and  direct  that  a  certificate  be  granted  to 
Ead  All  alone  ;  the  Judge  taking  security 
from  him  if  he  thinks  proper  to  do  so. 

The  appeal  is  decreed  with  costs.     Plead- 
er's fees  2  gold  mohurs. 


The  llth  December  1874. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Mor^agor*s  Legal    Representative — Notice     of 
Foreclosure. 

Case  No.  287  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  \9th  August  1873. 

Sheo  Golam  Sin^h  and  others  (some  of  the 
Defendants)  Appellants^ 

versus 

Ram    Roop    Singh    (Plaintiff)    and    others 
(Defendants)  Respondents, 

Mr,  C  Gregory  nnd  Baboo  Mohesh  Chunder 
Chowdhry  for  Appellants. 

Baboos  Chunder   Madhnb  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

The  legal  representative  of  a  mortgagor  is  entitled  to 
redeem  the  mortgaged  property,  and,  as  such,  is  entitled 
to  notice  of  foreclosure. 

The  mortgagor's  legal  representative  is  the  person 
who  either  by  law  or  by  contract  between  the  parties 
succeeds  the  mortgagor  m  the  position  which  he  holds 
relative  to  the  mortgagee,  in  respect  of  the  property : 
and  a  succession  of  this  kind  mny  occur  either  by  the 
death  of  the  mortgagor  or  by  assignment  of  the  equity 
of  redemption. 

Kempy  J, — The  plain tifi^  sued  for  posses- 
sion of  a  3-anna  share  in  a  2-aimH  of 
mouzah  Roy  putty,  of  a  3  annas  2  pie 
share  in  the  entire  3-anna  mouzah  named 
Meerpore  Bliawal,  of  a  7  annas  2  pie 
share  in  2-aunn  mouzahs  named  Mothoo- 
rapore  Mahabul,  of  a  4  annas  2  pie  share 
in  one  entire  9-anna  mouzah  named 
Mujhwa,  appertaining  to  mehal  Roy  putty, 
Pergunuah  Knsmur,  basing  his  right  on  the 
ground  that  he  hud  foreclosed  a  deed  of 
mortgage,  dated  the  14th  of  December  1870. 
He  also  sued  to  set  aside  an  application  and 
vakalutnamah,  dated  the  8th  of  February 
1873,  which  he  alleges  were  fraudulently 
filed  by  the  defendant  to  gain  time  without 
the  plaintiff's  knowledge.  He  estimates  his 
suit  at  ten  times  the  public  revenue,  nnd 
alleges  that  his   cause  ojf  ac(iou  arose  on  the 
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25tli  of  November  1872,  the  date  on  Which 
he  foreclosed,  aud  oq  the  15th  of  March 
1873,  the  date  on  which  he  discovered  the 
jlefeadaut's  fraud  in  the  matter  of  the  peti- 
tion and  vakalutnamah  mentioned  above. 

The  plaint  recites  further  that  for  a 
consideration  of  Rs.  9,600,  the  property 
wns  mortgaged  to  the  plaiatiff,  and  on  a 
sum  of  Rs.  12,010-8  becoming  due  to  the 
plaintiff,  the  plaintiif  applied  uuder  the 
provisions  of  Regulation  XVII  of  1806  to 
foreclose  ;  that  previous  to  the  date  of  ttie 
foreclosure  the  piaiutiff  upon  the  defendant's 
entreaties  twice  granted  him  short  periods 
of  grace  to  pay  the  money,  that  the  last 
period  so  granted  expired  on  the  14th  of 
November  1872,  aud  that  on  the  25tli  of 
November  of  ihe  same  y«ar  the  foreclosure 
was  completed  ;  that  although  the  defendant 
subsequently  applied  for  further  grace,  the 
plaintiff  refused  to  grant  any  further  exten- 
sion of  time.  Then  the  plaintiff  sets  forth 
the  fraud  alluded  to  al»ove. 

The  mortgagors  defeudants  did  not  appear 
in  this  appeal ;  they  apf>ear  to  be  satisfied 
wiih  the  decision  of  the  Court  below.  The 
appellant  before  us  is  a  party  who  claims  to 
be  the  Jegal  representative  of  the  mortgagors 
quoad  a  certain  portion  of  the  properties 
hypothecated  by  the  mortj^agors.  Tiie  first 
quesiion,  therefore,  which  we  have  to 
consider  is  whether  a  party  in  that  position 
is  entitled  to  redeem  or  not.  That  question 
has  been  set  at  rest  by  a  decision  to  be  fouud 
in  Volume  III  Benjral  Law  Reports,  pa^e 
172,  passed  by  Justices  L.  S.  Jackson  and 
Markby.* 

The  Subordinate  Judge  disposes  of  tlie 
question  whether  the  defendants  appellants 
before  us  were  entitled  tp  notice,  in  four 
lines.  He  says  that  the  notice  of  foreclosure 
on  the  three  mortgagors  defendant*!  Nos.  1,2, 
and  3.  who  are  not  before  us,  is  by  all  means 
sufficient  in  law,  and  thai  the  deftfiidauts 
appellants  before  us  are  not  entitled  to  any 
notice.  Then  he  refuses  to  go  into  the 
question  of  fraud  inasmuch  as  lie  holds  that 
question  to  be  entirely  superfluous,  because 
whether  the  fraud  be  proved  or  not  proved,  the 
fact  of  the  non-deposit  of  the  entire  amount 
due  under  the  mortgage  deed  renders  the 
sale  absolute  and  conclusive.  We,  therefore, 
have  first  to  consider  whether  the  appellants 
before  us  were  euti«led  to  a  notice  or  not,  for 
if  they  were  so  entitled  the  suit  of  the  plain- 
tiff as  against  them  must  be  dismissed,  and  it 
will  not  lie  necessary  for  this  Court  to  go  into 

•  a  W.  R.,  648. 


the  question  whether  the  mortgagee,  tlie 
plaintiff,  did  or  did  not  give  the  mortgagors 
further  time  to  pay  the  mortgage  debt,  or 
whether  the  petition  impugned  by  the  plain- 
tiff, aud  the  vakalutnamah  on  which  the  peti- 
tion is  based,  are  fraudulent  trausactioaa  or 
not. 

Now,  with  reference   to   the  question   of 
notice,  we  have  to  look  to  the  terms  of  Section 
8  Regulation  XVU  of  1806.     That  Section 
enacts  that  whenever  a  mortgagee  is  desirous 
of  foreclosing   his  mortgage,  and  rendering 
the    sale   couclusive    on    the    expiration    of 
the  stipulated   period,   &c.,    he   shall   (after 
demanding  payment  from  the  borrower  or  his 
representative)     apply     for     that    purpose, 
namely,  for  the  purpose  of  foreclosing,  by  a 
written  petition  to  the  Judge  of  the  zUlali 
or  city  in  which  tiie  mortgaged  land  or  other 
property  may  be  situated.     Aud  tiie  Judge*s 
duty  on  receiving  such  writteu  application,  b 
to  cause  the   mortgagor  or  tiis  legal  repre- 
sentative to  be  furnished,  as  soou  as  possible, 
with  a  copy  of  it,  and  at  the  same  time  notify 
to  him,  by  a  perwannah  under  his  seal  aud 
official  signature,  that  if  he  shall   not  redeem 
the   property  mortgaged  in  the  manner  pro- 
vided for  by  Section  7  withiu  one  year  from 
the  date  of  the  notification,  the  mortgage  will 
be  finally  foreclosed,  aud  the  couditional  sale 
will  become  couclusive.     Now  in  this  case  it 
is  necessary  to  refer  to  dates.     The  applica- 
tion by  the   mortgagee  under  the  Regulatiou 
was  made  on  the  2nd  of  October  1871.     The 
itlanamah   or   notification    appears    to   have 
found  its  way    to    the    nazir's  office   on  the 
10th  of  October  1871,  but  it  was  not  issued 
by  the   nazir  until   the  12th,  and  the  notice 
was  not  served  on   the  mortgagors  until  the 
20th  of  October  1871.     Under  the  Full  Bei\ch 
Ruling  to  be  found  in  Volume   X    Weekly  | 
Reporter,  it  has  been  held  by  this  Court  that  j 
the  year  of  grace  runs,  not  from  the  date  of  I 
the   notice,   but  from   the  date  on  which  the  ' 
notice  is  served.     Therefore  the  year  of  grace 
in  this  case  commenced  on  the  20th  of  Octo- 
ber 1871.     The  defeudants   appellants  before 
us    purchased    a    portion    of  the    mortgaged 
properties  on  the  9th  of  October  1871  ;  the 
deed  of  conveyance  was  presented   for  regis- 
tration on  the   11th  of  October  of  the  same 
year,  and  was  registered  on  the  12th,  that  is  | 
to  say,  the  transaction  was  completed  on  the 
very   day    on    which  tlie    notification    under  \ 
Section    8   Regulation   XVII   of   1806   was 
made   over    to    the    peon    for  service.     The 
terms  of  the  mortgage  deed   provide  for  the 
redemption    by    the    mortgagor   or    his  legtl 
representative  of  any  portion  or   portions    of 
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tke  mortgaged  properties.  In  the  dec^d  it  is 
recited  wbat  mouzaiis  nre  mortgnged,  with 
the  tiims  which  are  advanced  on  each  parti- 
ealar  mouzah,  and  there  is  a  stipuludoii  that 
if  the  mortgagor  wishes  to  redeem  any 
inonzah  or  mouzahs  mortgaged  hj  the  repay- 
ment of  the  sum  advanced  on  each  parti- 
cnlar  monzahy  he  shnll  be  entitled  to  redeem 
sacU  particalar  mouzuh. 

^ow  \b  ibis  case,  we  have  to  decide  who  is 
the  legal  representative  of  the  mortgagor 
niih   re/erenoe    to    tlie    mouzahs   involved 
ia  tbe  present   appeal.     The    lending    case 
f>o  ikia  point    is   a   case   to    be    found    in 
yyanie  JH    Weekly  Reporter,    decided  by 
/aiiieefl  Bayley  and  Phear.     The  governing 
jodgmeot    io     thnt   case   was    delivered   by 
Mr.   Juftiee  Fhear,    and   that    ruling    lias 
iittoe  been  followed  in  several  other  cases  by 
Ttrions  Beuches  of  this  Court.     The   learned 
Jdge  observes,  in  treating   of  what   is   the 
oetuing  of  the  term  mortgagor's  legal  repre- 
irDtative,  that  the  words  naturally  designnte 
tltat  person  who,  either  by  law  or  by  contract, 
between  tlie  parties  succeeds  the  mortgagor, 
'whether  mediately    or    immediately,  in    the 
position  which  he  holds  relative  to  the  mort- 
gagee IB  respect  of  the   property  which  is 
tltesnbject  of  the  mortgage  ;  that  a  succession 
of  tills  kind  may  occur  either  by  reason  of 
tlie  death  of  the  mortgagor  or  by   assignment 
of  the  eqaiiy  of  redemption,  if  the  assignment 
it  not   inconsistent   with   the   terms   of  the 
original  ruortgnge  ;  that  when  the  mortgagee 
Mies  to  foreclose,  there  can  be  no  practical 
^ttnlty  ill  ascertaining  whether  the  equity 
^ndempiion  as  against  the  mortgagee  is  in 
tfekfids  of  the  original  mortgagor  himself, 
oriitliose  of  one  of  the   substitutes  for  him 
^^  tlie  learned  Judge  describes  ;  and  that 
ia  whichever   of  these  it   is  found  to  be,  to 
^acooe  ill  the  learned  jud^re's  judgment,  the 
ootiee  mast  be  issued  in  order  to  initiate  the 
year  of  grace,  whetlier  such  assignment  was 
effected  by   public  or  by   private   sale  ;  but 
that  when  once  the  year  of  ^race  is  set  run- 
ning, no  tubsequent  assignment  of  the  equity 
of  redemption  can  stop  it.     Now  in  this  case 
it  is  ?erj  clear  that  the  appellants  before  us 
u^e,  with   reference   to   the   remarks   quoted 
above,  the  legal  representatives  of  the  mort- 
gagor,   and    tliere    is  also  every  reason  to 
believe  that  the  mortgagee  was  cognizant  of 
the  purchase  by  the  appellants,  for  we  find  that 
be  was  a  witness  to  the  deed  of  conveyance, 
tad  it  is  clear  that  no  notification  such  as  is 
eoutemplated  by  Section  8  of  the  Regulation 
quoted  above,  was  issued  and  served  upon  the 
'^i^^'^or  or  his  legal  representatives,  the 


appellants  before  us,  before  the  appellants 
acquired  the  right  to  the  equity  of  redemption 
under  the  deed  of  conveyance  in  October 
1871. 

Holding,  therefore,  that  the  appellants  who 
are  the  legal  representatives  of  the  original 
mortgagor  with  reference  to  a  portion  of  this 
property,  were  entitled  to  a  notice,  we  reverse 
the  decision  of  the  Snbordiitate  Judge, 
Mr.  S.  DaCosta,  and  dismiss  the  plaintiff's 
suit  in  so  far  as  the  appellants  before  us  are 
concerned,  with  costs  of  both  Courts. 


The  11th  December  1874. 

Present  : 

The  Hon'ble  J.  B.  Pliear  and  G.  G.  Morris, 
Judges, 

Survey  Award— Admissions — Cause  of  Action, 

Case  No.  537  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Mymensingh,  dated  the  11  th 
December  1873,  reversing  a  decision  of 
the  Additional  Subordinate  Judge  of 
that  district y  dated  the  \9th  February 
1873. 

Kashee  Kishore  Roy  Chowdhry  (Plaintiff) 
Appellant^ 


Buma  Soondaree  Debia  Chowdhrain  and 
others  (Defendants)  Respondents. 

The  Advocate  General  and  Baboo  Rash 
Beharee  Ghose  for  Appt-llaut. 

Baboos    Hem    Chundfr    Banerjee,    Ralee 
Mohun  Dass,  and  iVif/  Madhub    Sen  for 

Respondents. 

In  a  salt  to  recover  possession  of  certain  land,  plain- 
tiff alleged  that  he  had  been  in  possession  on  the  occasion 
of  a  survey  award  made  l)etween  himself  and  defeiidaat 
B's  predecessors ;  that  he  afterwards  brought  an  unsuc- 
cessful suit  for  rent  against  B  and  others,  in  which 
B  admitted  his  title  and  possession,  and  thats  ubse- 
quently  he  brought  a  suit  for  a  kubooleut  against  the 
ryots,  in  which  B  intervened,  but  the  issue  was  found 
against  B  : 

Hkld  that  the  survey  award  was  evidence  ^an/tim 
valtat  between  the  parties  of  the  fact  of  possession,  that 
defendants'  allegea  admission  was  an  important  part 
of  plaintiff*s  case,  and  that  plaintiff's  cause  of  action 
waa  B's  intervention  in  the  rent  suiL 

Phear,  J, — In  this  suit  the  plaintiff"  seeks 
to  recover  possession  of  certain  land  fro^ 
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one  Bama  SoondareeDebia  and  others,  defend- 
ants.  His  case  is  that  he  was  in  possessiou 
of  this  laud  on  the  occasion  of  a  certain 
survey  award  being  made  in  1855  between 
him  and  Bama  Soondaree's  predecessors  ; 
tliat  afterwnrds  he  brought  a  suit  ogainst 
Bama  Sooudaree  and  others  to  recover  rent 
for  this  same  land,  and  though  in  tlint  suit  he 
was  defeated  by  reason  of  his  failing  to  prove 
that  the  rent  wliich  he  sued  for  was  due, 
yet  Bama  Soondnree  there  admitted  his  title 
to  aud  possession  of  the  land  ;  that  again 
he  brought  a  suit  against  a  ryot  or  ryots  in 
possession  of  this  land  seeking  to  obtain 
from  the  defendant  a  kubooleut  under  the 
provisions  of  the  rent  law.  In  this  suit 
Bama  Suondaree  inierveued,  asserting  that 
she  was  in  possession  of  the  land,  tiiat  the 
defendant  was  not  so,  and  that  consequently 
the  plaintiff  had  no  right  to  obtain  a  kuboo- 
leut from  the  ryot.  Upon  this  allegation  of 
possession  on  the  part  of  Bama  Soondnree, 
issue  was  joined,  which  was  found  against 
Bama  Sooudaree. 

So  that  if  the  plaintiffs  case  is  a  true  one, 
find  he  is  able  by  evidence  to  establish  these 
facts,  then  from  the  period  at  which  he  started 
iiis  case,  namely,  in  1855,  down  to  the  date 
of  this  last  decree  in  the  suit  for  the  kuboo- 
leut, it  would  appear  that  he  was  both  enti- 
tled to  the  land  which  is  now  in  dispute, 
and  also  in  possession  of  it  by  the  handsof  per- 
sons who  though  they  roigiit  not  have  during 
nil  the  time  paid  him  rent  (or  indeed  duriug 
any  part  of  the  time  paid  him  rent)  yet 
still  througliout  tiiat  period  acknowledged 
his  right;  and  consequently  their  possession 
of  the  land  was,  as  the  first  Court  found,  a 
permissive  possession.  But  by  the  assertion 
of  title  on  the  part  of  Bama  Soondnree  in  the 
way  of  interveninj;  in  the  suit  for  the  kuboo- 
leut, her  possession,  whatever  was  its  previ- 
ous character,  became  adverse  aud  hostile 
to  the  plaintiff.  He  then  by  reai<on  of  her 
conduct  acquired  a  cause  of  suit  against  her 
to  turn  her  out  of  possession,  and  that  is 
the  cause  of  action  upon  which  he  has 
brought  this  suit.  To  repeat,  if  the  facts 
which  the  plaintiff  alleges  in  his  plaint 
relative  to  the  land  for  which  he  sues  be  true, 
and  be  substantiated  by  evidence,  then  his 
cause  of  action  accrued  at  the  time  when 
Bama  Sooudaree  disclaimed  his  right  in  the 
rent  suit — that  is  at  a  time  which  is  admit- 
tedly within  the  period  of  12  years  imme« 
diately  preceding  the  institution  of  this 
suit — and  this  suit  is,  therefore,  not  barred  by 
limitation.  In  other  words,  this  is  one  of 
the  very  few  suits  (they  ure  much  fewer  than 


is  commonly  supposed)  in  which,  if  the  ques- 
tion of  limitation  is  raised,  the  decision  of 
that  question  is  inseparable  from  the  deci- 
sion of  the  merits  of  the  plaintiffs  claim. 

The  Judge  on  regular  appeal  has  dismissed 
the  plaintiff's  suit  upon  the  plea  of  limitation, 
and    hnsj   as   we   understand   his  judgment, 
declined  on  that  ground  seriously  to  entertain 
the  question  raised  by  the  defendant  as  to  the 
truth  of  the    substantial  allegations  in  the 
plaint     Indeed,  he  has  said  that  the  plaintitf 
cannot  be  allowed  to  adduce  as  evidence  ia 
support  of  his  claim  either  the  survey  award 
of    1855    or    the   admissions   made  by  the 
defendant's  agent   in   the  rent   suit,  or  the 
finding  of  the  Court  on  the  issue  which  whs 
raised   by   the    intervener   in   the    suit  for 
kubooleut.       Whereas,   the   facts    of  whkli 
these  documents  and  records  are  the  best  evi- 
dence,  are   really   the  essential  facts  of  the 
plaintiff's  case.  To  reject  them  as  inadmissible 
is  in  effect  to  say   that  the   plaint  does  not 
present   any   right  of  action.     The   survey 
award    of    1855,   if    it    was  made   relative 
to  the  land  which  is  the  subject  of  this  suit, 
is  nnquestionably   evidence   quantum  vaUat 
as  between  the  parties  of  the  fact  of  posses* 
sion  on  the  part  of  the  plaintiff    at    the  dnte 
of  the    award    as    alleged   by  the  plaintiff. 
The     alleged     admissions     or      statemetits 
of  fact  made  by  the  defendant  or  by  her 
representatives   on    her    behalf    in    the  soit 
referred  to  certainly   form  a  most  important 
part  of  the  case  upon    which  the    plaintif 
relies,  and  he  ought  to  be  allowed  to   protB 
them  and  to  show  tfiat  they  concern  the  land 
which  ia  the  subject  of  the  present  suit  or 
a   substantial   part   of  it.     Lastly,    the  &cc 
that    the    intervention   of    Bama   Sooadaree 
in    the   suit  for  a  kubooleut  failed  upon  the 
is8ue  raised  between  her  and  the   plaintiff  ou 
her  own  allegation  of  possession  is,  in  truth, 
as  the  plaiutitTs   case  is   shaped,    the  coosd 
of  action  upon  which  he  comes  into  Court, 
We  are  of  opinion  that  the  Judge  ought  to 
have  looked   at  all  these  pieces  of  evidence 
bearing  upon  this  point,  and  given   them  his 
best  consideration  even  for  the   purpose  of 
determining  the  question  of  limitation.     But, 
as  has  already  been  remarked,  the  determina- 
tion of  the  question  of  limitation  is  insepara- 
ble from  the  determination  of  the  merits  of 
the  plaintiff's  suit. 

In  this  view,  we  think  that  the  decision  of 
the  Lower  Appellate  Court  must  be  reversed, 
and  the  case  remanded  to  that  Court  for 
retrial. 

The  costs  of  this  appeal  will  abiio  the 
event. 
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The  Uth  December  1874. 

Present  : 

The  flon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges, 

Evidence^ Act  VIII  of  1859*.  128. 

Case  No.  693  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  23rd 
Deeemher  1 873,  affirming  a  decision  of 
the  Additional  Subordinate  Judge  of  that 
distnet,  dated  the  1 5th  April  1873. 

Spdiknm  Hosaein  (Defendaut)  Appellanty 


Run  Lochun    Dutt   and    others   (Plaintiffs) 
Respondents, 

Mr.  A.  F,  Lingham,  Baboo  Ashootosh 
D&ur,  and  Moonshee  Serajul  Islam  for 
AppellaDt. 

Bahoos  Sreenath  Dnss  and  Hem  Chunder 

Banerjee  for  Kospoudeuts. 

Wbere  t  plaintiff  was  allowed  to  file  as  decisive 
endeoce  ui  bis  iavor  a  decree  which  the  Judg^e  knew 
kad  been  reversed  iu  appeal,  and  the  defendant  was 
pierented  from  having  the  benefit  of  evidence  which  he 
Bad  it  in  bb  power  to  offer  as  to  that  appeal  decree, 
beonw  of  a  rigid  constraction  pat  upon  Act  VlII  of  1859 
•.  13S,  it  was  held  that  the  Judge  had  in  effect  allowed 
pUiotiff  to  fabricate  evidence : 

Hklo  that  th«  main  object  of  s.  128  was  to  prevent 
parties  from  manufacturing  evidence  pending  the 
(rial,  to  me^  unexpected  exigencies,  not  to  shut  out 
irae  good  and  valuable  evidence,  merely  because  the 
wtj  had,  without  good  and  assignable  cause,  abstained 
■mbriai^iDg  it  before  the  Court  at  the  first  hearing. 

Plear,  J. — The  plaintifif^   pureliased    the 

propvty    which   is  the   subject  of  suit  at  a 

oJe  beld   ia  execution  of  a  decree  against 

SHbtoollah  and  Muhomed  Ismail,  being  the 

driMiiaots  Nos.  1  and  2.   And  thej  seek  now 

Ui  Re»ver    possession  of  this  property  from 

(/lose     defendants,    and    anotlier    defendant 

Iknun  Hossein  upon  tlie  foundation  of  the  title 

Visaed  to  them  by  that  purchase. 

The  priDcipal  defendant,  no  doubt,  is  Ikram 
Hossein.  And  tlie  question  whether  the 
plaiotiff  is  entitled  to  recover  the  property 
for  which  he  sues  as  against  Ikram  Hossein, 
iias  turned  iu  the  trial  which  iiaa  been  had 
io  Uie  Courts  below  upon  the  question 
whether  the  decree  iu  a  certain  suit  which 
Sadutoollaili  brought  against  Ikram  Hossein 
for  possession  of  this  property,  was  passed  iu 
faTor  of  SadutooUah  or  of  Ikram  Hossein. 

The  Lower  Appellate  Court  has  found  on 
the  merits  of  the  case  with  reference  to  tlie 
evidence  on  the  record  '*that  a  Court  of 
^competent  jurisdiction  adjudged  the  tnlooks 


"  which  form  the  subject-matter  of  dispute 
"  in  this  case  to  be  the  property,  and  in  the 
'*  possession,  of  defendant  ISo,  1,  SadutooUah, 
*'  thus  confirming  the  validity  of  the  hibana- 
"  mah  under  which  Ikram  Hossein  conveyed 
"  them  to  him." 

In  an  earlier  part  of  its  judgment,  the 
Lower  Appellate  Court  has  made  the  following 
other  remarks  with  reference  lo  the  decree 
which  is  here  referred  to.  The  Judge  says: — 
"In  SadutooUah's  suit  the  Court  of  first 
"  instance  upheld  the  validity  and  genuineness 
''of  the  hiba  (that  is,  the  hiba  under  which 
"  Ikram  Hossein  had  conveyed  the  property 
"to  SadutooUah),  and  decided  that  the  pro- 
''  perty  could  not  be  sold  iu  execution  of  the 
"  decree  against  Ikram  Hossein. 

"  The  case  at  this  poiut  takes  a  very  extra- 
"  ordinary  turn.  It  is  admitted  that  from 
"  the  order  of  the  Court  of  first  instance,  an 
"appeal  was  preferred  (that  is,  in  the  suit  of 
"  SadutooUah).  and  on  the  hearing  of  the 
"  present  appeal  it  seemed  to  be  well  under- 
"  stood  by  both  parties  that  the  result  of  that 
**  appeal  might  have  a  very  important  bear- 
"  ing  on  the  case, — a  bearing  more  favorable 
"  to  the  case  of  the  appellant  than  otherwise  ; 
"  it  may  be  said  much  more  favorable." 

The  Judge  there  appears  to  be  somewhat 
studious  to  veil  his  meauing.  But  it  is  beyond 
dispute  that  he  makes  these  remarks  in  view 
of  the  admitted  fact  that  the  decree  of  the 
Court  of  first  instance  in  Sadutooliah's  suit, 
upon  which  the  pi aintifi^  relies  in  the  present 
suit,  was  reversed  on  appeal.  And  this  beiug 
so,  it  is  very  significant  that  the  Judge  says 
"  it  seemed  to  be  well  understood  by  both  the 
"  parties  before  him"  that  the  result  of  the 
appeal  before  him  would  be  very  different 
from  what  it  proved  to  be  if  the  decree  passed 
on  appeal  io  SadutooUah's  case  was  put  in 
evidence  in  the  present  suit ;  that  is,  if  the 
plaintiff's  case  in  the  present  suit  was  not  left 
to  rest  upon  the  decree  of  the  Court  of  fir^t 
instance  in  Sadutoollah's  case  :  yet  with  this 
knowledge  of  the  facts  and  of  the  relations 
between  the  parties  to  this  suit,  the  Judge 
thought  it  right,  in  pursuance  of  the  very 
stringent  construction  which  he  placed  upon 
Seciion  128  of  the  Civil  Procedure  Code,  to 
prevent  the  defendant  from  putting  into  Court 
or  from  having  the  benefit  in  Court  of  the 
evidence  which  he  undoubtedly  had  it  in  his 
power  to  offer  as  to  the  effect  of  the  appeal 
decree.  It  would  seem  then  that  the  Judge 
felt  himself  obliged,  by  the  force  of  the  I28th 
Section  of  the  Civil  Procedure  Code,  iu  a 
manner  to  connive  at  the  plaintiff  in  this  suit 
committing  a  deliberate  fraud.    By  his  account 
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tho  plaintifif  knew  thiit  the  decree  which  he 
pretended  to  put  Into  Court  as  being  the  decree 
between   the  parties  in   Sadutoollah^s    suit, 
deoifiive  of  their  relative  rights,  was  not  an 
effective  decree  of  Court  at  all,  because  he 
knew  that  that  decree  had  been  reversed.  And 
the  Judge  also  betrays  his  knowledge  that 
the  decree  of  the  Court  of  first  instance  in 
SadutooUairs  cnse  was  not  the  final  decree, 
decisive  of  the  rights  of  the  parties  in  that 
case,  yet  he  allows  it  to  be  used,  and  in  the 
end   gives  a  decree  for  the   phiintiff  based 
solely  upon  the  decree  of  the  Court  of  first 
instance  in  Sadutoollah's  case.     He  declines 
to  enter  into  any  of  tlie  merits  of  the  present 
case  between  the  parties  before   him  wliich 
might  lie  outside  the  decision  of  the  Court  of 
first  instance  in  Sadutoollah's  case.     It  seems 
to  us  clear   that  the  Judge   has  been   most 
unhappily  misled  in  this  matter.    It  was  quite 
apart  from  any  question  as  to  the  true  mean- 
ing of  the  128th  Section  of  the   Civil  Proce- 
dure Code,   it  was  clearly  his  duty  to  ttiko 
care  that     evidence    should     not   he     used 
between   the  parties  in   the  suit   before  him 
which  he  had  roHSon,  and  good  reason,  to  sup- 
pose was  not  real   evidence,  without  testinir 
it  to  the  best  of  his  ability.     By  allowing  the 
decree  of  the  Court  of  first  instance  in  Sadut- 
oollah's  case  to   be  treated  in   this  suit  as   a 
final  decree  between  the   parties  in  that  case, 
he  allowed  the  plaintiff  in   effect  to   fabricate 
evidence:   he  permitted  the  plaintiff  know- 
ingly   to    put   into   Court    as    the    binding 
decree  between   certain  parties   that  which 
was  not  the  binding  decree   between  the  par- 
ties, and  which  moreover  the  Judge  himself 
apparently   knew  was   not   so.     It   is   most 
unfortunate  that  a  course  of  his  kind  should 
have  beeu    pursued  in  supposed  obedience  to 
the  necessity  of  the  Civil  Procedure  Code, 
because   plainly   whatever   course   the  Civil 
Procedure   Code   rendered   incumbent   upon 
the  Judge   with  regard  to  the   admission  of 
the  document  tendered  by  the  defendant,  it  in 
no  way  relieved  him  from  the  duty  of  taking 
cure,  so  far  as  he  could,    that  false   evidence 
was  not  employed  in  the  suit  by  the  plaintiff. 
We  are  <»f  opinion  that,  under  these  circum- 
stances, tlie  decree  of  the  Lower  Appellate 
Court  cannot   be   upheld.     The    foundation 
upon   which   it   stands   altogether   fails   the 
plaintiff.     The    supposed   decree   by   which 
the    Judge    snys   ''a   Court    of    competent 
jurisdiction  adjudged  the  talooks  which  form 
Che  subject-matter  of  dispute   in  this    cas^ 
to  be  the  property  and  in  the  possession  of 
defendant  No  1   Sadutoollah,"  and  upon  the 
footing   of  which  he  declined   to  enter  into 


any  other  material  questions  between  the  par- 
ties, was  in  effect  nothing  more  than  a  piece 
of  waste  paper.  The  Court  should  unques- 
tionably in  this  case  have  asked  the  plaintiff, 
when  he  tendered  this  decree  in  evidence, 
whether  that  was  the  final  decree  between  the 
parties.  Hud  he  said  it  wiis,  the  probability 
is  that  furthnr  proceedings  of  a  totally  differ- 
ent character  might  have  been  taken  against 
him.  And  even  if  the  Court  did  not  adopt 
this  course,  it  ought  at  least  to  have  taken 
care  that  the  whole  of  the  record  of  the  for- 
mer suit  was  Rem  for  and  put  into  evidence, 
and  it  ought  not  to  have  remaiaed  under 
the  circumstances  of  this  case  cooteot  wiih 
the  copy  of  one  of  the  documents  alone  taken 
from  it. 

Kegard    being    had    to    the   turn  w\iieh 
this    case    has  taken,    it    is    not    incumbent 
upon    us  to  give  a  judicial   decision  as  to  the 
true  scope  of  Section  128  of  the  Civil  Proce- 
dure Code.     But   we  shall    hardly  be  going 
too  far   if  we  say    that    the    main   object  of 
that    Section    was    to   prevent   parties  from 
manufacturing  evidence,  pending  the  trial,  to 
meet  unexpected  exigencies,  when  they  have 
found  in  the  course  of  the    trial    some  neces- 
sity  or  expediency   of  being   fortified   with 
documents  which  they  had  not  at  their  com- 
mand at  the  time  when  the  trial  commenced. 
It    never  was    intended  that  true,    good,  and 
valuable  evidence,  as    to  the  quality  of  which 
the  Court  could  have  no  possibility  of  doubt, 
should     be     inexorably     shut    out,     mere!/ 
because  the  party  had,  without  good  and  assign* 
able  cause,  abstained  from   bringing  it  before 
the  Court  at  the  fit  st  hearing.     Probably  tin' 
true  meaning  of   this  Section   would  limit  itx< 
application  to  documents  in  the  possession  o» 
under  the  immediate  control  of  the  party.   It 
could   scarcely   have  been   intended  to  apply 
to    such    a     cnse    as    the    present,     where 
the  evidence   which   the   defendant  desired 
and    was   ready   to   bring   into   Court   was 
the  record    of  a  trial    which   was    filed  i«» 
another  Court,   and  which  could  he   verified 
beyond    impeachment  by  the   Judge,  if  he 
thought  fit  to  do  so.     And  we  may   add,  that 
Section  138  empowers  the  Judge,  irrespect- 
ive of  the  conduct  of  the  parties,  to  send  f«r 
tlie   record   of  any   case   which    he    thinks 
necessary  for  the  purpose  of  doing  justice 
between   the  parties  in   the  suit  before  him. 
It  can  hardly  be  doubted  on  the  Judge's  own 
showing  that  it  was  eminently  necessary  foi 
the    purpose     of    doing    complete    justice 
between   the   parties,  tliat  the  true  record  oi 
the  case  to  which  both  the  plaintiff  and    the 
defendant  appealed   for  their  rights,  shoiiH 
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kve  beeo  produced  to  the  Court.  The 
Jodge,  there/ore,  seems  in  our  opinion  to  have 
misnpprebeDded  the  obligation  with  regard 
10  reoepdou  of  oTidence  which  Act  VIII 
uf  1839  placed  upon  him  when  he  refused  to 
gi?e  die  defendant  even  at  the  late  stiige 
of  the  trial,  the  opportunity  of  bringing  the 
record  of  SadutooUah's  suit  into  Court. 

lih&sbeen  pressed  upon  us  by  the  leflrned 

\lQad«T  who  has  appeared  on  behalf  of  the 

respondent  that  even  if  the  plain titTs  case 

cannot  be  supported  upon  the  finding  of  fact 

at  wlikli  the    Lower    Appellate  Court  has 

irriffti^yet  there  remained  other  fucts  which 

wan  /bond  by    the  first  Court  and  were  n»t 

w^ached   ou    the  appeal  preferred   to  tiie 

loirer  Appellate  Court,  which  would  be  suflS- 

cteni  to  support  the  decision  in    which  botli 

tlie  Lower  Courts  have  concurred. 

Tbe  arguineiit  is  shortly  this,  that  even  if 
tit  property  in  suit  be  not  the  property  of 
^sdatoollah,   and  if  as  between  Sadutoollnh 
And  Ikram  Hosseiu  it  be  the  property  of  the 
latter,  yet   the  plaintiff  wos  misled  into  pur- 
chasing  this    property  as    the    property   of 
SadntooUaU    upon    the    faith    of  a   state   of 
tilings  witli    regard   to   the   possession  nnd 
olbo'  indicia   of  title   to   this    property,  of 
wfaicli  Ikram  Hossein  himself  had  been  the 
nathor.    Therefore,   on    this  state  of  facts, 
Ikram  Hossein  could  not  be  allowed  to  set  up 
tbe  trae  title  as  against  the  apparent  title  in 
Sadntoollnh   upon    the   faith    of   which    the 
pltiotifl^  had  bought  aud  which   he  himself 
Meaused.  And  if  the^e  facts  had  been  really, 
Mil  WAS  assumed  in  the  argument  they  weie, 
c^ilMied  with  distinctness  in  the  first  Court 
tai  aot    disput«*d   in  the  Lower  Appellate 
Cevt,  we  should  have  felt  ourselves  obliged  to 
ri^dfect  to  this  argument.     But  although 
ibelloonsiflf  hns   dealt  with   this    particular 
^o^tioD,    and,    so   fur   as   we  can  perceive 
from  his   judgment,   has  dealt  with  it  upon 
proper  principles,  yet  we  are  not  sure  that 
tlie  facts   which  he  assumed  for  the  purposes 
of  his  judgment  were  distinctly   stated  by 
hiiD,  and  were  not  in  fact  disputed  ou  appeal. 
The  Mooosiff  says  :  — "  The  main  gist  of  the 
"  defeodant's  contention  is  that  thn  alleged 
**  hiba  was  fictitious,   but  he  cannot   reap 
**  any   benefit   from   such    allegation,    since 
"  Boder   the  common  principles  of  equity  a 
''  person   should    not    be    aliuwfd    to    take 
^  advantage  of  his  own  fraud,  and  there  is  no 
"*  proof  on  the  defendant's  part  that  at  the 
*'  time   of  the  grant  he  had   reserved   any 
''special   ijiterest   in    the   property    in    his 
^  own  handa."    In  these  wc^ds,  the  Moon- 
Ejflr  plaixdy  refers  to  more  facts  than  art 


absolutely  necessary  to  be  considered  for  the 
right  decision  of  the  present  case.  And 
those  facts  have  not  been  separately  found  by 
him  in  ai^y  other  passage  of  his  judgment. 
We  think  that  we  should  do  wrong  in 
depriving  the  respondent  of  the  opportunity  of 
having  the  facts  which  are  relevant  to  this 
part  (»f  the  case  considered  and  determined 
by  the  Lower  Appellate  Court.  Therefore 
while  we  thiiik  that  the  decree  of  the  Lower 
Appellate  Court  cannot  be  upheld  upon  the 
ground  ou  which  the  Jud^^e  has  placed  it, 
we  thitik  that  we  must  remand  the  cubh  t<> 
the  Lower  Appellate  Court  for  retrial  of  the 
question  whether  or  not  the  plaintiff  was 
misled  into  purchasing  this  property  as  the 
property  of  Sadutoollah  by  reason  of  the 
conduct  of  Ikram  Hossein,  the  special  appel- 
lant. 

We  understand  that  so  far  as  concerns  the 
5  annas  which  belonged  to  li^mail,  there  is 
no  appeal  before  us.  With  regal'd  to  that 
P'»rtion  of  the  property  then,  the  decree  of 
the  Lower  Appellate  Court  will  not  be  dis- 
turbed. With  this  exception  the  decree  of 
the  Lower  Appellate  Court  is  reversed,  and 
the  Case  remanded  for  retrial  upon  the  issue 
which  hns  been  mentioned. 

We  may  add  that  the  original  record  in 
Sad u tool lairs  case  should  be  sent  for  by  the 
Judge  and  received  in  evidence  in  this  case. 

The  costs  of  this  appeal  will  abi^le  the 
event. 


The  I4th  December  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

ExectUum— Limitation — Act    VIII  of  1859 
*.  216 — Interlocutory  Suit, 

Case  No.  359  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officialing  Judge  of  Rnjshahye^ 
dated  the  2bth  June  1874,  affirming  an 
order  of  the  Subordinate  Judg^  of  that 
district,  dated  the  23rd  May  1873. 

Pearee  Soonduree  Debia  (Judgment-debtor) 
Appellant, 


Bhubo  Soonduree  Debia  (Decree-holder) 
Ilespondent. 
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Baboo  Probodh  Ckunder  Milter  for 
Appellant. 

Babooi  Chunder  Madhub  Gho$€n.x\i[  Aukhil 
Chunder  Sen  for  Respondent. 

A  suit  brought  by  a  judgment-creditor  against  his 
judgment-debtor  and  a  third  party,  may  be  of  such  a 
nature  as  to  count  as  previous  proceedings  in  execution 
for  the  purpose  of  saving  time  in  regard  to  the  operation 
of  the  statute  of  limitation ;  but  it  cannot  in  any  sense 
be  considered  as  an  *^  order  passed  on  a  previous  applica- 
tion for  execution  **  within  the  meaning  of  Act  YIU 
of  1859  s.  216. 


Phear,  J, — This  is  an  appHcation  which 
was  mude  by  a  judgment-creditor  on  the  19th 
June  1872  for  execution  of  his  decree. 
And  the  substantial  objection  made  on  special 
appeal  to  the  granting  of  that  npplicalion 
is  that  **  the  Lower  Appellate  Court  has 
*'  erred  in  law  in  holding  that  '  no  notice  was 
**  required  to  render  valid  the  application  for 
**  execution '  made  on  the  19th  June  1872, 
**  inasmuch  as  that  application  was  nor 
**  made  within  one  year  from  the  date  of  the 
"  last  order  passed  on  the  previous  applica- 
"  tion  by  the  decree-holder  for  execution  of 
*'  his  decree." 

The  Judge  thus  states  this  part  of  the 
case: — "So  long  ago  as  August  1866,  the 
"  plaintiff  in  this  case  obtained  a  decree  for 
**  arrears  of  rent,  I  believe  in  the  Court  of 
**  the  Deputy  Collector  of  Serajgunge,  which 
'*  was  confirmed  by  the  High  Court  in  May 
•*  of  the  following  year,  and  since  that  time 
'*  the  decree-holder  has  been  in  vain  endea- 
**  vouring  to  realize  his  money.  It  is 
«<  unnecessary  to  follow  him  step  by  step,  as 
"  there  is  only  oue  point  for  decision  in  this 
"  suit,  viz.,  whether  a  certain  suit  which  he 
•*was  obliged  to  bring  in  the  Civil  Court 
**  in  order  to  establish  that  the  judgment- 
"  debtor  was  owner  of  certain  property,  and 
<'  therefore  that  that  property  was  liable  to 
*'  attochment  in  satisfaction  of  the  rent  suit 
"judgment,  was  or  was  not  a  proceeding  in 
**  execution  sufficient  to  keep  the  decree 
«*  alive,  and  to  obviate  the  necessity  of  the 
«*  issue  of  further  notice  to  the  decree-debtor 
*^  before  attachment  and  sale  of  his  property 


^*  within  one  year  from    disposal  of  the  said 
"civil  suit. 

"  The  necessity  of  that  suit  arose  from 
"  the  fact  that  a  relation  of  the  defendant 
"  came  forward  and  claimed  the  attached 
*^  property  as  Ids,  and  actually  got  it  released 
**  in  his  favor  by  an  order  of  the  Deputy 
''  Collector  on  the  22nd  September  1869. 

"  The  suit  in  the  Civil  Court  was   filed  on 
"  the  8th  August  1870,  and  if  it  was  a  step 
"  in  execution,  no  *  notice  *  was  required  to 
"  render   valid  the  application  for  execution 
"  subsequently  made,  because  a  year  had  not 
'*  expired  from    the  date  of  the   teriDfoa^/on 
"of  the   previous   proceeding   in  execution 
'*  to  the  date  on  which  that  subsequent  appli- 
*'  cation  for  execution  was   made.     The  nut 
"  was  finally  decreed  in  appeal  on  the  4ih 
"September    1871.     On  the    19th  of  Jane 
"  1 872,  the  decree-holder  applied  once  more 
*•  for  execution." 

It  appears  to  us  from  this  portion  of  the 
Lower  Ap(>ellate  Court's  judgment  that  the 
Judge  somewhat  erred  in  his  apprehension 
of  the  nature  of  the  appellant's  case.  The 
objection  to  the  issuing  of  the  process  of 
execution  made  by  the  judgment-debtor  was 
to  tiie  effect  iliat  the  provisions  of  Section 
216  Act  VIII  of  1859  had  not  been  com- 
plied  with.  That  Section  says : — '*  If  an 
*'  interval  of  more  than  one  year  shall  ha?o 
"  elapsed  between  the  date  of  the  decree  aoJ 

"  the  application  for  its  execution, 

"  the  Court  shall  issue  a  notice  to  the  party 
"  against  whom  execution  may  be  appiied 
"  fur,  requiring  him  to  show  cause,  within 
"a  limited  period  to  be  fixed  by  the  Court, 
"why  the  decree  should  not  be  executed 
"  against  him.  Provided  that  no  soch  notice 
"shall  be  necessary  in  consequence  of  an 
"  interval  of  more  than  one  year  having 
"  elapsed  between  the  date  of  decree  and  the 
'*  application  for  execution,  if  the  applica- 
"  tion  be  made  within  one  year  from  the 
"  date  of  the  last  order  passed  on  any  pre- 
"  vious  application  for  execution." 

The  Judge  seems  to  think  that  this  Sec- 
tion would  be  satisfied  if  the  application  for 
execution  was  made  within  one  year  from  the 
date  of  the  termination  of  any  previous  pro* 
cepdings  on  the  part  of  the  judgment-credi- 
tor which  were  such  as  to  have  the  efieot  of 
keeping  the  decree  alive.  But  the  words  of 
the  Section  are  express,  that  the  application 
must  be  made  within  one  year  from  the  date 
of  the  last  order  passed  oa  any  previous 
application  for  execution.    And,  therefore. 
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BotwithstADdlng  the  fact  that  the  suit,  of  which 
tlie  Judge  speaks,  as  having  been  brought  by 
the  jadgment-creditor  against  the  judgment- 
debtor  and  a  third  party,  might  have  been   of 
such  a  nature  as  to   count   as   previous   pro- 
ceedings  in    execution    for  the   purpose   of 
saving  time  in   regard   to  the   operation   of 
the  fitatate   of  limitation,  stiil   it   could  not 
in  any  sense  be   considered   ns   an    "  order 
passed  on  a   previous  application  for  execu- 
tion."   W«  are,  therefore,  of  opinion  that  the 
msoD  wiiich  the  Judge  has  given   for  over- 
roiio^  die  objection  of  the  judgment-debtor 
iiiwtigood  reason. 

Iff  find,  however,  on  looking  into  the  record 
tht  that  objection  was,  ns  a  matter  of  fact, 
ili-foanded,  because  tliis  application  for  exe- 
CQtioo  which  was  made,  as  has  already  been 
mentioned,  on  the  6th'  Assar  1279  or  19th 
Jane  1872,  was  preceded  or  accom[)anied 
inmediately  bj  the  order  for  the  issuing  of 
a  Dotice  to  the  judgment-debtor,  and  there 
ii  on  the  record  the  return  of  service  made 
b?  the  peon  who  seems  to  have  been  ciiarged 
with  the  duty  of  serving  that  notice. 

It  bss  been  argued  before  us  that  accord- 
ing to  the  terms  of  the   return  or  report  of 
the  peon  itself,  we  ought  to  infer  that  the 
notice  was  not  properly  served.     But  inns- 
maeh  as  the   Court  which   had  to  judge  of 
the  sufficiency    of   the   service   must    have 
treated  it  as  a  good  service,  because  it  after- 
wards proceeded    with    the    execution    and 
iltioMife/y  carried  the  proceedings  in  execu- 
Vttto  tiie  event  of  sale  on  the  19th  Novem- 
^ltS72,  we  ought  not  now  on  special  ap|>eal 
tolodasa  fact  from  such  slight   materials 
»t^  wording  of  the  peou's  report  of  ser- 
^icp,that  tbat  service  was  not  in  fuct  efl^ected. 
TW  case       might     have     been      different 
Altogether,  if  the  special  appellant  could  have 
^ttffied  us  that  a  mistake  had  been  made  in 
this  respect.     We  think,  as  the  case  stands, 
that  we  ought  to  treat  that  notice  as  a  real 
effecdve  notice  ;  and  that  being  so,  the  objec- 
tion which    has  been   made   by   the   special 
appellant    fails,    although,   as    has   already 
i>een  remarked,  not,  as  we  think,  for  the  rea- 
son which    has   been  given   bjr  the  Lower 
Appellate  Court. 
We  dismiss  the  appeal  witli  costs. 

The  pleader's  fees  are  assessed  at  one  gold 
mohar. 


The  14th  December  1874. 

Present : 

Tl»e  Hon'blo  J.  B.  Phnnr  and  G.  G.  Monis, 
Judges, 

Maintenance. 

Case  No.  842  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hajshahye^ 
dated  the  14M  January  1874,  reversing 
a  decision  of  the  Subordinate  Judge  of 
that  district,  dated  the  Wth  January 
1873. 

Koomaree  Debia  (Plaintiff)  Appellant ^ 

versus 

Hoy  Luchmeeput  Singh  Bahadoor  and 
auother  (Defeudauts)  Respondents, 

Baboo  Issur  Chunder  Chucherbutty  for 

Appellant. 

Mr.  R,  T,  Allan  and  Baboos  Sreenath  Doss 
and  Rash  Beharee  Ghose  for  Respond- 
ents. 

A  party  entitled  to  maintenance  oat  of  an  estate  maj 
claim  to  have  a  charj?e  for  such  maintenance  upon  the 
estate,  into  whosesoever  hands  the  property  may  go. 

Phear,  J. — The  plaintiff  starts  her  case 
with  a  reference  to  a  decree  which  was 
passed  between  herself  and  Goluck  Chunder, 
and  which  shows  that  she  is  only  entitled  at 
the  most  to  a  maintenance  of  Rs.  50  a 
month  out  of  this  property.  She  therefore  has 
no  claim  as  against  Goluck  Chunder  and 
Goluck  Chunder's  assignees  or  represent- 
atives to  any  greater  extent  than  the 
Rs.  50  a  month.  In  this  suit  she  claims 
khas  possession  of  the  whole  of  the  property, 
and  that  claim  has  beeu  dismissed  by  the 
Lower  Appellate  Court.  It  appears  lo  us 
that  the  decision  of  the  Lower  Appellate 
Court  is  strictly  right  and  ought  not  to  be 
disturbed.  At  the  same  time  tlmt  decision 
does  not  prevent  her,  if  she  is  so  advised  and 
has  good  reason  to  do  so,  fiom  clniming  to 
have  a  charge  upon  the  estate  into  whosesoever 
hands  it  has  come,  to  the  extent  of  her  right 
to  maintenance  if  she  has  any  such  right. 

We  diamids  the  appetd  with  costs. 
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The  14tli  December  1874, 
Present  : 

The  Hon'ble  Sir  Riclmrd  Couch,  Kt.,  Chief 
Justice^  ami  the  Hon'ble  W.  Aiiislie, 
Judge, 

Suit  to  fix  Rent'-KubooleHt—Act  VI 11  (B,C) 
of  1869. 

CftseNo.  1417  of  1874. 
Special  A/ipealfrom  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly, 
dated  the  24M  March  1874,  affirming  a 
decision  of  the  Moonsiff  of  SuLkhia, 
dated  the  IBM  September  1873. 

Aounto  Rum  Mo  )khopndhya  (Defendaut) 
Appellant^ 

versus 

Thakoor  Doss  Bundopadliya  (Plaintiff) 
Respondent, 

Bahoo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

rn  a  sait  by  a  landlord  to  have  his  tenants'  rent  fixed, 
not  being  strictly  a  suit  under  Act  VIII  (B.C.)  for  a 
kubooleut,  plaintiff  cannot  require  the  defendant  to  take 
a  lease,  or  acknowledge  that  he  is  a  tenant  ol  the  land 
for  any  fixed  period. 

Conchy  C.J, — The  plaint  in  this  case 
showed  that  there  had  been  a  suit  between 
these  parties  numbered  4  of  1868,  in  whicli 
the  plnin«iff  sought  to  recover  from  the 
defendant  khas  possession  of  the  land  which 
is  the  subject  of  this  suit.  By  the  judgment 
ia  that  suit  it  was  found  that  the  land  was 
in  the  possession  of  the  defendant,  but  it 
was  decided  that  the  plaintiff  was  not  entitled 
to  khas  possession,  and  that  tlie  defendant 
was  responsible  to  him  for  the  rent  of  the 
land  at  the  pergunnah  rate  paid  for  adjacent 
lands  of  the  same  quality.  The  plaintiff, 
although  he  could  not  obtain  possession  of 
the  land,  was  entitled  to  be  paid  rent  for  it. 
*rhi8  judgment  did  not,  and  from  the  na'ure 
of  the  suit  could  not,  fix  the  amount  of  the 
rent.  The  present  suit  is  brought  to  have 
the  rate  of  the  rent  fixed.  It  is  not  strictly 
a  suit  under  Act  VIII  (B.C.)  of  1869,  for  a 
kubooleut.  The  plaintiff  has  asked  for  one 
and  has  spoken  of  being  ready  to  give  a 
pottah  ;  but  that  is  not  really  appropriate,  for 
he  cannot  require  the  defendant  to  take  a  lease, 
or  acknowledge  that  he  is  a  tenant  of  the 
land  for  any  fixfd  period.  All  that  the 
plaintiff  wants  is  that  it  shall  be  determined 
what  is  the  rate  of  rent,  and  this  has  been 
done  by  the  Lower  Courts.    It  is  true  that 


in  the  decree  determintnc;  that,  tiiere  is  n 
statement  iliat  the  plaintiff  is  entitled  to  a 
kubooleut  for  that  rent,  which  is  to  run  from 
the  date  of  suit ;  but  we  do  not  understand  this 
to  mean  more  than  that  the  plaintiff  is  entitled 
to  hfi  ve  a  written  admission  from  the  defondanc 
that  he  is  liable  to  pay  that  rent  for  the  land, 
so  long  as  he  continues  to  occupy  it.  Treat- 
ing the  words  as  meaning  that,  we  do  not 
think  there  is  any  objection  to  allowing  them 
to  remain  in  the  decree  ;  but  lest  they  should 
be  misinterpreted,  it  will  be  well  to  order, 
and  we  do  order,  that  the  words  "  the  plain- 
tiff is,  therefore,  entitled  to  a  kubooleat  for  an 
annual  rent  of  Rs.  102-7-7^,  which  shall  run 
from  the  date  of  the  suit'*  to  be  omitted  from 
the  decree  of  the  first  Court.  The  renudo. 
der  of  the  decree  will  stand. 

By  saying  that  the  defendant  will  be  liable 
to  pay  the  rent  fixed  so  long  as  he  coDtiiiu<» 
to  occupy  the  land,  we  do  not  mean  to  imply 
that  he  has  any  right  of  occupation,  but 
only  to  Slate  that  so  long  as  he  does  in  fact 
occupy  he  will  have  to  pay  that  rent.  All 
that  is  here  now  done  is  that  he  is  declared 
to  be  liaSle  to  pay  the  rent  subject  toany  rigl»t 
which  the  plaintiff  may  have  to  enhance  it  or 
to  put  an  end  to  the  occupation. 

Each  party  must  pay  his  own  costs  of  the 
appeal  to  this  Court. 


The  15th  December  1874. 
Present  ,• 
The  Hon'ble  Sir  Richard   Cnueh,  ^/,  Chiij 
Justice,    and    tlie   Uoa'ble    W.    Ainslie, 
Judge, 
Landlord  and  Tenant— Repairs^ Agreement^ 
Construction, 
Case  No.  1410  of  1874. 
Special  Appeal  from   a  decision  passed  oy 
the     Officiating    Judge  of   Twenty-Jour 
Pergunnahs,  dated  the  1th  April    \f^^y 
affirming  a  decision  of  the    Subordinate 
Judge  of  that    district,    dated  the  2oth 
July  1873. 
Anund  Moyee  Dosseeand  others  (Defendants) 
Appellants, 
versus 
Kooer  Rnj  Coomar  Roy  (Plaintiff) 

Respondent. 
Mr.  R.  T.  Allan  for  Appellants. 

Baboo  Bhugobntty  Churn  Ghose  for 
Respondent. 

Where  certain  premises  were  let  under  an  *^.t*^e 
in  which  the  tenant  covenanted  as  follows :—  twj 
the  necessary  repairs  to  the  boildings  at  my  o''"       ' 
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i  b?  retMH  of  my  not  so  repairing,  any  injury  occur  to  a 
boildiog  or  it  become  broken,  I  will  restore  it  ;^it  was  held 
that  it  wooW  not  be  a  fair'  construction  to  hold  that  if, 
whilst  tbe  buildings  were  in  good  repair,  and  the  tenant 
had  done  all  the  necessary  repairs,  they  were  blown  down 
oT  iojured  by  a  cyclone,  *  the  liability  to  restore  them 
shottid  fall  upon  the  tenant.  The  agreement  bound  the 
mantonly  to  restore  buildings  which  it  became  necessary 

to  restore  in  consequence  of  his  not  repairing  them. 
Any  loss  occasioned  by  the  natural  operation  of  time 

ooghito  fall  upon  the  landlord,  and  not  upon  the  tenanL 

CovcA,  C.J. — This  suit  was  brought  upon 
inagreeoeut  which  is  stated  in  the  plaint  to 
liaTebaeo  miiiie  upou  the  letting  of  certain 
pre9«s<*fl  by  whicii  the  late  Baboo  Motee 
IM^  Senl,  whose  heirs  tlie  defendants  are, 
^reed  thnt  he  would  innintain  all  the  bonnd- 
snes  of  the  gnrden  whicii  wns  let,  and  keep 
intact,  all  the  buildings  and  trees  existing 
therein  ;  that  he  would  repair  at  his  own 
expense,  when  necessary,  the  buildings,  &c., 
fxistiog  therein;  and  that  iu  case  the  buildings, 
Ac,  should  be  dilapidated  or  damaged  for 
want  of  repairs,  he  would  repair  the  same  at 
\\\i  own  cost. 

The  snit  was  heard  in  tbe  first  instance  by 

the  Subordinate  Judge  of  24-Pergunnah8,  and 

there  was  an  appeal  from  his  decision,  which 

i.s<Iitedthe  30th  of  May   1871.     The  then 

Officiating  Judge  of  24-Pergunnahs  says  in 

liis  judgment  that  the  agreement  wns  in  these 

terms: — "I  will  preserve  and    maiutaiii   the 

'Mkoundaries  and  limits  of  the  garden,  all  the 

"^  trees  and  buildings,  according  to  custom.     I 

'^will  make     the   necessary   repairs   to    the 

*'hoildings  at  my  own  cost  ;  if,  by  reason   of 

I       ^^wjBot  BO  repairing,  any  injury  occur  to  a 

*  Wiling  or  it  become  broken,  I  will  restofe 

^^it^and    upon    his    construction   of  it  he 

*«  of  opinion    tliat    the    decision    of    the 

Subordinate      Jud^e      was      incorrect,     and 

f^muded  the  case  lor  rehearing,  laying  down 

vbit  he  thought  were  the  principles  which 

^Ijoold  guide   the  Lower  Court  in  assessing 

(lamnges. 

Upon  this  remand,  the  case  wns  heard  by 
anoUtw  Subordinnte  Judge  who  made  bis 
decision  on  the  25th  of  July  1873,  awarding 
to  the  plnintitr  Ks.  3,000  as  damages  for 
breach  of  the  a<;rcement,  and  that  has  been 
ctnfirmed  by  the  present  Judge  of  24- 
l^erguonnhs,  who  dismissed  the  appeal  of  the 
dereiidants  ngainst  it  with  costs. 

There  is  a  special  appeal  to  this  Court,  and 
the  Bppt-llaiits,  the  defendants,  now  take 
exception,  as  tliey  are  at  liberty  to  do,  to  the 
principles  which  were  laid  down  iu  the  order 
^^^  remnnd.  It  thus  becomes  necessary  for 
i  n^  to  determine  what  is  the  construction  of 
1  tuis  agreement,   and   upon   what   principles 


the  damages  to  which  the  plaiatifif  may  bo 
entitled  ought  to  be  assessed. 

The  words,   "  I  will  make  the  necessary 
repairs  to  the  buildings  at  my   own   cost," 
if  not  followed  by  any  others  would   create 
an  obligation  on  the  part   of  the    tenants   to 
do  all  repairs  which  might  become  necessary 
fi  om  any  cause  whatever,  not  only  from  the 
wear  and  tear   of    the    buildings,    but   even 
repairs  which  might  be  rendered  necessary  by 
tempest  or  fire  ;  because  the  words  are  general 
and  the  tenants  engage  to  do  the  necessary 
repairs.     But    they    are    followed    by    the 
words,  "  if  by  reason  of  ray  not  so  repairing^ 
any  injury  occur  to  a  building   or  it  become 
broken,    I   will   restore   it."     These   words 
seem  to  mean  that  the  tenants  were   only   to 
reiitore  buildings  which  it  became  necessary 
to  restore  in  consequence  of  their  not  repair- 
ing them.     We  think  that  it  would  not  be  a 
fair  construction   of  this  agreement   to   hold 
(und  that  it  is  not  what  the  parties  intended) 
that   if,  whilst   the   buildings  v^ere   in   good 
repair    and    the   tenants   liad   done   all    the 
necessary  repairs  to  them,  they   were  blown 
down  or  injured  by  a  cyclone,  the  liability  to 
restore  them  should  fall  upon  the  tenants,  aud 
not  upon  the  landlord. 

We  have  tlien  to  apply  this  constructioa 
to  what  it  is  contended  by  the  defendants 
has  happened.  They  say,  it  may  or  may  not 
be  true  that  the  stable  and  atchala,  which 
are  the  principal  subjects  of  contention,  fell 
down  in  consequence  of  a  cyclone,  and  that 
they  did  the  repairs  to  those  buildings  which 
were  necessary  having  regard  to  the  nature 
of  them.  Their  case  seems  to  be  that  the 
buildings  were  so  very  old  that  they  could 
not  be  repaired  any  further,  and  were  at  ia.<«t 
destroyed  by  the  cyclone.  The  plaintiff  does 
not  admit  this.  His  case  is  that  the  defend- 
ants did  not  mako  the  necessary  repairs,  and 
that  they  are  now  liable  to  pay  damages  for 
not  having  done  so.  We  cannot  agree  with 
what  was  laid  down  by  the  Olhciaiing  Jiidge. 
lie  said  that  (he  lessees  were  bound  to  make 
good  all  deteriorations  and  all  injnries  result- 
ing from  inevitable  accident,  and  to  keep  in 
repair  all  the  buildings  and  to  restore  them  if 
they  become  broken,  gentrally,  and  not  with 
reference  to  tlie  cause  of  their  becomiug 
broken. 

It  being,  therefore,  necessary  that  the  case 
should  be  remanded,  we  have  considered 
what  questions  should  be  stated  for  deter- 
mination by  the  Lower  Court.  The  first 
question  is  whether  the  defendants,  during 
their  occupation  of  the  premises  until  the 
23rd  August  1869,  that  being  the  time  wlieu 
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they  gave  np  possession,  made  all  uecessniy 
repairs  to  the  siables  aod  atchala,  having 
regard  to  tiieir  a<^e  and  general  condition  on 
the  Ist  of  May  1853,  wlien  the  tenancy 
began.  AUlmugh  ihe  lease  expired  before 
the  23rd  of  August  1869,  the  defendants 
remained  su)>joct  to  the  snme  terms  as  were 
in  the  lease.  But  in  cou^idering  what 
repairs  they  were  bound  to  make,  the  Court 
must  look  at  the  age  and  general  condition 
of  the  premises  at  the  time  the  lessee  entered 
upon  the  occuf)ation  of  them. 

The  second  question  will  be,  if  the  defend- 
ants did  not  make  the  necessary  repairs, 
whether  the  want  of  necessary  repairs  to  the 
stable  and  atchnla  materially  contributed  to 
their  falling  down  in  June  1869,  or  at  any 
other  time  during  the  defendant's  occupation. 
If  by  the  want  of  necessary  repairs  these 
building  were  in  such  a  state  that  they  could 
not  resist  the  force  of  the  cyclone,  whenever 
it  took  place,  in  the  way  in  which  they  would 
have  resisted  it  if  the  necessary  repairs  had 
been  made,  the  defendants  ought  to  be  made 
lialde  for  the  consequences.  The  way  by 
which  this  can  be  done  by  the  Court  in 
dealing  with  any  evidence  may  be  pointed 
out.  The  Court,  we  think,  should  see  whether 
the  want  of  necessary  repairs  materially 
contributed  to  the  fulling  down  of  the  build- 
ings. If  it  did,  it  is  right  and  just  that  the 
defendants  should  be  made  liable  for  the  cost 
of  their  restoration.  But  in  considering 
what  the  defendants  8h(*nld  pay  as  the  cost 
of  the  restoration,  we  must  look  at  this,  that 
they  are  only  bound  to  restore  the  buildings 
to  the  sttiie  in  which  they  would  have  been 
if  the  repairs  liad  been  done.  The  plaintiff 
is  not  to  have  the  i>enefit  of  new  huildin<!8. 
All  that  he  is  entitled  to  is  to  liave  the  value 
of  tlie  buildings  as  if  they  had  been  kept  in 
proper  repair. 

And  the  third  question  will  be,  if  the 
want  of  repairs  did  materially  contribute  to 
the  falling  down  of  the  stables  and  atchala, 
then  what  would  it  cost  to  restore  them  to 
the  condition  they  would  have  been  in  if  the 
repairs  had  been  made,  allowing  for  the 
natural  operation  of  time  during  the  occupa- 
tion in  diminishing  their  value.  Any  loss 
occ'isioned  by  the  natural  operation  of  time 
ought  to  fall  ui>on  the  landlord,  and  not  upon 
the  tenant.  This  being  estimated  in  the  best 
way  that  the  Court  can  do  it,  will  have  to  be 
allowed  for.  And  the  way  in  which  it 
would  seem  that  it  can  be  best  estimated  is 
by  taking  the  cost  of  a  new  building,  making 
use  of  the  old  material,  and  deducting  from 
such  cost  the  dilTerence  in  value  between  the 


new  building  so  erected  and  the  value  of  tli 
old  building  if  it  had  been  kept  in  necessar 
repair.  This  may  be  a  difficult  question  fo 
the  Courts  to  determine,  especially  as  we  an 
afraid  there  will  not  be  much  evidence,  bu 
we  can  only  point  out  what  the  questions  an 
which  must  be  determined  in  order  to  Eaj 
what  damages  the  plaintiff  is  eotiiled  to 
recover  in  this  suit. 

Therefore  the  suit  will  be  remanded  in 
order  that  these  questions  may  be  deter- 
mined, and  a  decree  be  passed  according  to 
the  determination  of  them.  Both  parties 
will  be  allowed  to  give  such  evidence  is  they 
may  think  fit.  The  costs  will  follow  the 
result. 


The  16th  December  1874. 

Present : 
The  Hou'ble  W.  Ainslie,  Judge, 

Kudeemee  or  Mourosee  Holdings, 

Case  No.  264  of  1874. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  Purneah,  dated  the  IS/A 
November  1873,  affirming  a  decision  oj 
the  Moonsiffof  Arrariah,  dated  the  2iih 
June  1873. 


Nund  Coomar  Bhnggut  (Defendant) 
Appellant^ 


versus 


Ltikhee  Fria  Debia  (Phdntiff)  Respondent, 
Baboo  Tarucknnth  Dutt  for  Appel'w"^'  ^ 

Baboo  Grija  Sunkar  Mojoomdar  fur 
Respondent. 

Any  limitation  applicable  to  riffhta  declared  w  Act 
o!  1869  and  Act  VIII  CB.C.)  of  1869,  does  notnece^*^ 
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extend  to  holdings  which  were  In  existence  before  thoee 
laws  were  passed,  e.jr.,  kodeemee  or  monrosee  holdings. 

The  plaiaiifT  in  this  esse  sues  to  eject  the 
special  nppellaut  on  tlie  ground  thnt  he  had 
called  npon  him  to  enter  into  a  contract  to 
pny  a  higher  rent  than  he  liad  been  paying 
before,  and  that  he  had  neglecied  or  declined 
to  do  80.  Tlie  spectni  nppellant  anpf^ars  to 
ho  the  purchnser  of  half  of  the  jote  of  Munnoo 
Bhiigsjut  This  jote  is  de8cril>ed  in  the 
judgment  of  the  first  Court  as  undoubtedly 
a  mourosee  talook,  and  tlie  Judge  in  speaking 
of  it,  referring  to  a  judgment  which  was 
made  in  a  rent  suit  on  the  19th  of  May 
1860,  speaks  of  it  as  having  been  declared 
hy  that  judgment  to  be  a  kudeemee  one. 
Further,  the  first  Court  is  of  opinion  that  that 
holding  was  transferable.  On  this  point  the 
Judge  has  not  expressed  an  opinion  one  way 
or  another.  Notwithstanding  this,  both  the 
Courts  have  come  to  the  conclusion  that  the 
judgment  of  I860  implies  no  greater  rights 
than  what,  by  Acts  X  of  1859  and  VIII  of 
1869,  are  declared  to  exist  in  favor  of  persons 
who  liave  occupied  twelve  years.  The  hold- 
ing of  Munnoo  Bhuggnt  is  shown  by  the 
judgment  referred  to,  to  have  been  in  exist- 
ence long  before  the  Acts  above  referred  to 
were  passed  ;  and  any  limitation  applicable 
to  the  rights  declared  in  the  statute  does  not 
necessarily  extend  to  holdings  which  were  in 
existence  at  earlier  dates.  It  seems  to  me 
that  what  is  ordinarily  understood  hj  a 
kudeemee  or  mourosee  holding  is  something 
very  much  larger  than  what  is  known  as  a 
right  of  occupancy  under  the  rent  law  of 
1859. 

There  being  such  a  holding,  and  it  being 
determined  by  the  Court  below  that  accord- 
ing to  the  custom  of  the  country  it  is  a 
transferable  one,  the  purchaser  takes  the 
whole  of  the  rights  of  the  previous  holder 
against  the  zemindar.  On  other  grounds 
also,  it  is  quite  clear  that  the  suit  ought  to 
be  dismissed.  The  plaint  does  not  show  that 
the  plaintiff  at  any  time  gave  notice  to  the 
'  defendant  of  his  intention  to  put  an  end  to 
the  tenancy  which  he  admits  the  defendant 
to  have,  and  till  he  has  done  this  he  cannot 
treat  him  as  a  trespasser  and  cannot  sue  to 
^ect  him. 

The  judgments  of  the  Courts  below  must 
be    reversed,  and  the  suit  dismissed  with 

OO8t0. 


The  17th  December  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge, 

Joint  Share^holders^ Liability  of  TencaU, 

Case  Na  555  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Dacca,  dated 
the  28M  November  1873,  reversing  a 
decision  of  the  .Hoonsiff  of  that  district^ 
dated  the  Z\st  January  1873. 

Brijo  Kishore  Bhuttacharjee  and  others 
(Defendants)  Appellants, 

versus 

Ooma  Soon'lnrce  Debia  (Plaintiff) 
Respondent, 

Baboo  Sreenath  Banerjee  for  Appellants. 

Baboo  BhowQLnee   Churn  Dutt  for 
Respondent. 

Where  there  has  been  no  agreement  by  a  tenant  to 
pay  any  thing  but  a  single  rent  to  all  the  sharers  jointly, 
no  sharer  can  assume  to  himself  a  right  to  a  separate 
payment  for  what  he  alleges  to  be  his  own  share. 

The  pluintiff,  as  the  widow  of  Chunder 
Kishore  Bhuttacharjee,  sues  the  defendants 
to  recover  a  certain  share  of  the  rent  oC  tlie 
lauds  held  •  by  them.  The  ryot  defendants 
pleaded  payment  to  Brijo  Kishore,  another 
sharer,  the  brother  of  plaintiff^s  deceased 
husband.  He  was  brought  into  the  suit  and 
made  a  defendant  He  denied  the  right  of 
the  plaintiff,  and  also  raised  other  questions 
as  to  the  amount  of  the  share.  The  finding 
of  the  first  Court  was  that  '^  there  can  be  no 
''doubt  that  (he  rents  payable  by  the  tenant 
"  defendant  as  well  as  by  the  other  tenants 
'<  of  the  mehal  have  been  collected  jointly 
''  from  before,  and  the  plaintiff  cannot  say 
•*  or  show  any  thing  to  the  contrary.  There- 
*'  fore,  so  long  as  a  joint  tenant  does  not  make 
•*  any  agreement  with  any  coparcener  for  the 
''payment  of  the  rent  in  proportion  to  his 
"share,  the  tenant  siuill  be  absolved  fr<»m 
"all  liability  on  payment  of  his  rent  to  any 
'*one  of  his  coparceners."  The  Moonsiff 
might  very  well  have  added  that  where  there 
had  been  no  agreement  by  the  tenant  to 
divide  the  rent  or  to  pay  any  thing  but  a 
single  rent  to  all  the  sharers  jointly,  no 
sharer  can  assume  to  himself  a  right  to  a 
separate  payment  for  what  he  alleges  to  be 
his  own  share.  The  Lower  Appellate  Court 
has  not  noticed  this  part  of  the  case  at 
all.    The  Judge  admits  that  Brijo  Kishore 
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wns  in  fiict  managing  the  property  and 
receiving  the  rents,  but  he  snys  timt  '*the 
"ryots  when  they  paid  Brijo  Kishore,  if 
"  they  actually  paid  him"  (he  does  not 
dettrmine  whether  they  in  fact  did  so  or  not, 
although  it  appears  there  was  evidence  on 
the  record  on  tliat  point)  "with  a  perfect 
"knowledge  that  he  intended  to  appropriate 
"  these  rents  for  his  own  use,  and  tliat  he 
"  was  not  realizing  them  on  behalf  of  his 
"sister-in-law:  they  paid  therefore  at  their 
"own  risk,  and  even  if  ihey  have  paid  in 
"  fact,  must  pay  asjain  to  the  rightful  claimant, 
"  foi-  Brijo  Kishore  had  no  right  to  receive 
"  the  rent.*'  Tiie  case  must  go  back  to  him 
to  try  whether  there  was  in  fact  any  division 
of  the  rent,  and  if  not,  whether  Brijo 
Kishore  did  not,  as  the  person  who  had  all 
along  been  the  manager  of  the  property, 
actually  receive  the  whole  of  the  rents  for 
the  period  included  in  this  suit.  If  he  did 
80,  and  there  was  no  division  of  the  rents, 
it  appears  to  me  that  the  appellants  have  a 
good  defence.  The  costs  will  follow  the 
reaalt* 


The  17th  December  1S74. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

Act  IX  qf  1847  «.  6    Sr  9~i//ttt7io«— 
Right  of  Suit. 

Cases  Nos.  252  and  253  of  1873. 

Regular  Appeals  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  30M 
June  1873. 

The  Collector  of  Moorshedabad  on  behalf 

of  Government  and  another  (Defendants) 

Appellants^ 

versus 

Boy  Dhunput  Sinerh  Buliadoor  and  others 
(Plaintiffs)  Respondents, 

Bdboos     Unnoda     Per  shad   Banerjee    and 
Mohinee  Mohun  Roy  for  Appellants. 

Baboos     Taruchnath     Sen    and   Sreenath 
Doss  for  Respondents. 

Act  IX  of  1 847  was  intended  to  apply  only  to  a  subject 
which  was  gained  from  the  sea  or  from  rivers  by  allu- 
vion or  dereliction  ;  not  to  land  seemingly  gained  from 
another  proprietor  bv  the  chan&fin^  of  a  river's  Course. 

Where  a  piece  of  land  so  gained,  is  supposed  by  the 
Survey  authorities  to  be  an  addition  to  a  zemindaree,  and 
is  settled  by  the  Revenue  autiiorities  with  the  zemindar, 
and  an  additional  jumraa  assessed  in  respect  thereof, 
so  fiir  as  that  addition  is  concerned  the  orders  of 
the    Beveuue  authorities  are  mode  final  by  s.  6 ;  but 


they  do  not  operate  to  take  away  the  right  of  thi 
proprietor  from  whom  the  land  was  gained,  to  seek  bji 
suit  in  a  Civil  Court  to  recover  his  property  from  the 
hands  of  those  who  are  keeping  it  from  hini. 

The  words  of  s.  9  forbid  a  suit  against  Govern- 
ment  or  its  officers  for  damages  on  account  of  any  thing 
done  in  good  faith  in  the  exercise  of  the  powers  conferred 
by  this  Act;  but  they  do  not  forbid  a  suit  to  kcotg 
property  which,  either  Government  or  its  officers,  may  be 
keeping  away  from  its  rightful  owner, 

Phear,  J. — The  essential  facts  of  the 
plnintiff^s  case  are,  that  the  property  whidi 
is  the  subject  of  suit  originally  formed  part 
of  his  zeinindarte  Snltangunge  in  die  dis- 
trict of  Maldali,  was  surveyed  by  the  Ber- 
enue  authorities  as  being  a  portiou  of  tUi 
zemindaree  in  the  year  1847,  aod  was  from 
that  time  onwards  until  tlie  year  126]  or 
1262  possessed  and  enjoyed  by  bim,  tlie 
plaintiff,  as  a  substantive  portion  of  Sulun- 
gunge.  Al>out  that  time,  the  Ganges  by 
changing  its  course  flowed  over  and  8uV 
merged  this  portiou  of  the  plaintiff's  lemin- 
dnree  ;  and  this  land  remained  submerged 
for  2  or  3  years  until  the  Ganges,  by  a  fur- 
ther change  in  the  same  direction  as  before, 
allowed  it  to  emerge  from  the  waters  on  the 
other  side,  so  to  speak,  of  the  river.  And  in 
this  state  it  became  attached  to  mooiah 
Gobindrampore,  part  of  the  aemindareeof 
the  2nd  defendant,  Bao  Jogendio  Naram 
Roy.  After  this  occurrence,  the  plaiDti" 
regained  possession  and  enjoyment  ofi'jw 
piece  of  land  to  a  certain  extenS  when  e 
was  dispossessed  by  Mr.  Thomas  Lyon  a^iiiig 
under  the  authority  of  an  ijarnh  lease,  whiC 
he  had  obtained  from  the  defendant  JogeQ- 
dro  Narain  Roy. 

At  this  stage  of  matters,  the  Surrey 
authorities  come  npon  the  scene,  and  fin  '"r 
this  piece  of  laud  adO^d  to  the  zemiiute'^^' 
Jogendro  Nurnin,  tliey  to^.k  proceedi«r 
under  Act  IX  of  1847.  and  assessed  an  a<i«^- 
tional  jumma  in  respect  of  this  Ift"^ 
Jogendro  Narain  Roy. 

The  plaintiff  complains  in  this  suit, 
he    has    brought    against  the  GoverameD^^ 
Jogendro  Narain,  and  Mr.  Lyon,  t**^^"^^^,, 


proceedings  on  the  part   of  the  9^^^^e  ba^ 
the  zemindar  and  the  ija«ad«r  jointly,^ 
been  wronjjly  dispossessed  of  the  p   r^ 
for  which  he  sues,  , 

The  Government  do   not  on  J^^"^  J^^ 
seriously  contest   the   facts  of  the  |,^ 

alleged  by  the  plaintift,  but  ma^"^^"^  jx  of 
revenae  proceedings  taken  under  Ac  ^^ 
1847  had  the  effect  of  concluding  tiie^^^^^ 
not  only  between  Government  and  J  g  ^^^ 
Narain  Roy,  but  between  Governme 
every  body  else,  including  <he  p'*^s 
tiff,  and  that  this  suit  will  not  lie- 
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The  defendant  Jogendro  Nnniin   Roy  dis- 

patee  the  priucipai  allegatloQs  of  the  plaintiff. 

Bat  Mr.  Lyoo  does  not  appear  in  this  appeal. 

We  do  not  think  it  necessary  to  discuss  in 

detail  the  evidence  which  has  been  given  by 

the  plaiutiff.     The  Lower  Court  has  arrived 

at  the  conclusion  upon  that  evidence  that  the 

ftriQcipftl  facts  alleged  in  the  plaint  are  com- 

yletely  established.     And   we  see   no   good 

reason  kr  differing  from  the  Judge  upon  this 

point 

Ilisgloost  beyond  question  that  the  land 
wfaidiiithe   subject    of  suit   was  incladed 
wiltii  1^  zemindaree  of  Sultiingunge  as  sur- 
fifirfin  1847.     It  seems  from  the  report  of 
ffeameen  that  this  land  can   be   distinctly 
ii^tified  as  forming  a   portion   of  the   land 
vliieh  was   mapped  in  1847  ;  and  we  think 
(tiat  the  plaintiff  has,  by    his  evidence,  satis- 
frelorily  made  out  that  until  at  any  rate  1862 
« 1863,  wli^  the  Ganges   passed   over  tlie 
M,  he    had   enjoyed  it  as  a  portion  of  his 
xaniodaree.    The  witnesses  speak  to  a  limited 
UDount    of    occupation    and    enjoyment   of 
this  Und  even  after  the   Ganges  had   again 
^fied  its  coarse,  so  as  to  allow  this  land   to 
^nerge  from  the  waters,  and  we  see  no  good 
resaoQ  for  doubting  (he  substantial   truth   of 
tbdr  lesiimooy   in    this   matter.     There    is 
oothiog  of  any  weight  to  be  put  against  it. 
And,  oa  the  whole,  it  appears  to  us  that   we 
should  not  be  justified  in  disturbing  the  find- 
ing of  the  Lower  Court  with  regard  to  the 
&el0of  the  case.     This  beintr  so,    it   follows 
tbt  as  against   Jogendro  Niirain  and  Mr. 
^^  the  plaintiff  has  made  out  a  good  title 
>•  4b  property, 

iad  tiie  question  next  arises, — is  he,   by 
fSMaof  the  survey  proceedings  under  Act 
tt«f  1847,  barred  from  recovering  his  pro- 
ps^ from  the  hands  of  these  defendants  on 
^vrength  of  his    title  ?  His  suit   is   not 
Wed  by  the  operation  of  the  ordinary  Acts 
of  iimitfition,  because  according  to  the   fncts 
^hich  we  think  are  undoubtedly  established, 
^  had  actual   enjoyment   of  it  long  within 
'Ite  period  prescribed  by  those  Acts    for    the 
'imitation  of  suits.  The  question  whether  the 
iTocaedings   taken    under   Act   IX  and   the 
tnial  decision  come  to  by   the  Commissioner 
"pon  those  proceedings  hod  the  effect   of  bar- 
""g  the  plaintiff  from  bringing  this  suit;  even 
Against  tlie  trespassers  Jogendro  Narain  and 
Mr.  Lyon,  depends  upon    the   proper   inter- 
preution  of  Act  IX  of  1847. 

The  Act  itself  is  entitled  "  An  Act  regard- 
iQg  the  assessment  of  lauds  gained  from  the 
sea  or  from  rivers  by  alluvion  or  dereliction 
*ith*m  the  provinces  of  Bengal,  Behor,    and 


Orissa."  And  to  some  extent  this  marks  out 
the  scope  of  the  Act.  From  these  words^ 
we  should  gnther  that  it  was  intended  to 
apply  only  to  a  subject  which  was  gained  from 
thtiseaor  from  rivers  by  alluvion  or  derelic- 
tion, not  to  laud  X  seemingly  (gained  from 
another  proprietor  by  the  mere  changing  of  a 
river's  course.  And  the  words  of  the  pream- 
ble tend  in  the  same  direction.  The  Act 
then  goes  on  to  provide  that  periodical  sur- 
veys of  lands  on  the  banks  of  rivers  and  on 
the  shores  of  seas  shall  be  made  in  order  to 
ascertain  the  changes  that  may  have  taken 
place  since  the  date  of  the  last  previous  sur- 
vey, and  new  maps  shall  be  made  from  time 
to  time. 

In  Section  5  it  is  enacted  ''  that  whenever 
*'  on  inspection  of  any  such  new  map,  it  shall 
"  appear  to  the  local  Kevenue  authorities 
**  that  laud  has  been  washed  away  from  or 
**  lost  to  any  estate  paying  revenue  directly 
**  to  Government,  they  shall,  without  loss  of 
*'  time,  make  a  deduction  from  the  sudder 
*' jiimma  of  the  said  estate  equal  to  so  much 
'*  of  the  whole  sudder  jumma  of  the  estate  aS 
"  bears  to  the  whole,  the  same  proportion  aa 
'*  the  mofussil  jumma  of  the  land  lost  bears 
''  to  the  mofussil  jumma  of  the  whole  estate^ 
"  &c. " 

And  in  the  sixth  Section,  it  is  enacted 
*'  that  wlienever,  on  inspection  of  any  such 
"  new  map,  it  shall  appear  to  the  local  Rev- 
'*  enue  authorities  that  land  has  been  added 
"  to  any  estate  paying  revenue  directly  to 
**  Government,  they  shall,  without  delays 
''  assess  the  same  with  a  revenue  payable  to 
"  Government  according  to  the  rules  in  forc4 
**  for  assessing  alluvial  increments,  and  sball 
"  report  their  proceedings  forthwith  to  the 
"  Sudder  Board  of  Revenue,  whose  orders 
"  thereupon  shall  be  final." 

It  seems  to  be  very  clear  that  the  action 
which  the  Government  of  Bengal  is  empow- 
ered to  take  by  this  Act,  has  direct  refer- 
ence to  the  land  which  is  at  any  time  found 
in  the  possession  of  a  zemindur  and  enjoyed 
by  him  as  a  part  of  bis  zemindaree  bordering 
on  the  sea  or  6\i  a  river  apparently  gained 
therefrom.  When  the  land  so  possessed  by 
him  is  found  by  a  comparison  of  the  new  map 
with  the  old  map  to  be  in  excess  of  what  he 
had  previously  been  possessed  of  as  consti- 
tuting his  zemindaree,  the  Government  is 
empowered  to  make  an  addition  to  the  jumma 
whicli  is  payable  by  him  in  respect  of  his 
zemindaree.  And  all  orders  that  may  ht 
made  by  Government  in  this  matter  are,  bj 
the  words  of  Section  6,  rendered  final,  that  i% 
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as  regards  the  person  whom  thej  may  direotlj 
affect,  uamelj,  the  zemiudar. 

Id  the  case  which  is  before  us,  as  has  been 
already  stated,  the  plaiutiff  complains  that 
the  principal  defendnnt  Jogendro  Narain 
Roy  has,  under  cover  of  the  Government  Sur- 
vey proceedings,  taken  away  from  him  a  por- 
tion of  his  property.  And,  no  doubt,  the  Sur- 
vey authorities  when  tliey  made  the  new  sur- 
vey in  1866-67,  were  led  by  some  means 
to  suppose  that  this  piece  of  land,  wliich  the 
evidence  given  before  us  shows  to  be  land 
belonging  to  the  plaintiff,  was  at  the  time  of 
the  new  survey  possessed  and  enjoyed  by 
Jogendro  Naram  as  part  of,  or  as  laud  added 
to,  his  zemindaree.  And  upon  tliat  stnte  of 
facts  it  was  settled  with  him,  and  an  addi- 
tional jiim  ma  was  assessed  in  respect  of  it 
upon  his  zemindaree.  So  far  as  that  addi- 
tion to  his  jumma  is  concerneil,  the  orders  of 
the  Revenue  authorities  are  made  final  by 
Section  6  Act  IX  of  1847.  But  so  far  as 
the  assumption  of  fnct  made  by  the  Revenue 
authorities  to  the  effect  timt  this  piece  of 
land  was  land  which  had  been  gained  by 
Jogendro  Narain  from  the  river  by  alluvion 
is  concerned,  there  was  no  actual  or«ler  made. 
And  we  think  it  never  was  the  intention  of 
the  Legislature  that  any  order  or  declaration 
vrhich  might  be  considered  as  implied  in  that 
respect  by  reason  of  the  formal  settlement  of 
the  land  with  Jogendro  should  be  made  final 
by  the  words  of  Section  6  a«zaiust  3rd  parties. 
So  that,  in  our  view,  the  order  which  wa« 
passed  By  the  Revenue  authorities  in  1866-67, 
assessing  this  additional  jumma  upon  the 
zemindaree  of  Jogendro  Narain,  does  not 
operate  to  take  away  the  right  which  the 
plaintiff  has,  to  seek  by  a  suit  in  the  Civil 
Court  to  recover  his  property  from  the  hands 
of  those  who  are  keeping  it  from  him. 

But  it  is  further  said  that  Section  9  of 
this  Act  IX  of  1847  bars  the  suit.  Tlie 
Section  runs  in  these  words: — "And  it  is 
"hereby  enacted,  that  except  as  regards  the 
**  proprietary  right  to  islands,  no  suit  or 
"action  in  any  Court  of  justice  shall  lie 
"against  the  Government  or  any  of  its 
"  officers,  on  account  of  any  thing  done  in 
"good  faith,  in  the  exercise  of  the  powers 
"  conferred  by  this  Act" 

And  it  is  argued  that  the  plaintiff  is  by 
these  words  barred  from  bringing  a  suit 
against  the  Collector,  as  representative  of 
Government,  to  recover  this  property,  and  if 
barred  against  the  Collector,  he  is  also  barred 
from  bringing  his  suit  against  Jogendro 
Naiaiu  Roy  aud  Mr.  Lyon,  who  have  had 


this  property  settled  with  them  by  the  actiou 
of  the  Revenae  authorities. 

It  does  not  appear  to  us  that  this  argu* 
raent  ou^ht  to  prevail  in  its  entirety  at  any 
rate.     In  the  view  we  have   taken  of  the 
facts,  it  is  perliaps  not  necessary  for  us  to 
express  a  judicial  opinion  as  to  whether  tlie 
words  of  this  Section  would  bar  a  suit  of 
this   kind   from  being   brought  against  the 
Government,  if  the  property  sought  to  be 
recovered    was  actually    in   the   hands  and 
under  the  control  of  the  Government.    Speak- 
ing for  myself  alone,  I  may  soy  that  I  do 
not  at  present  see  any  reason  to  alter  tiie 
view  which  I  expressed  on  a  former  occa- 
sion    with    regard    to   the   meaning  of  an 
enactment  somewhat  similar  to  this  Section, 
namely,  a  portion  of  Section  87  of  the  Muni- 
cipal Act  (III  of  1864  B.C.)    To  me  the 
words  of  this  Section  seem  to  be  limited  Ui 
forbidding  a  suit  wherein  the  plaintiff  seeks 
to  make  Government  or  any  of  its  officers 
responsible  in  damages    on  account  of  any 
thing  done  in  good  faith  in  the  exercise  of 
the  powers  conferred  by  this  Act,  and  do  not 
necessarily  extend  to  forbidding  a  suit  which 
is  brought  to  recover  property  which,  either 
the  Government    or  its   officers,   might  be 
instrumental  in  keeping  away  from  the  right* 
ful  owner.     And  it  seems  to   us   that  the 
-exception  as  regards  the  furoprietary  right  to 
islands,  strengthens  this  view. 

But,  however  this  may  be,  we  think  that 
upon  the  facts  of  this  case  and  the  evidence 
which  has  been  given,  the  plaintitTs  suit  so 
far  as  concerns  the  Government  fails.  Nei- 
ther the  Collector  nor  the  Revenue  officers 
havo  done  any  thing  to  take  the  property  out 
of  (he  hands  of  the  plaintiff  or  to  keep  it 
away  from  him.  Under  Act  IX  of  1847, 
the  Revenue  officers  could  not  rightly  take 
action  until  they  found  the  land  which  was 
sought  to  be  assessed  in  the  hands  of  the 
zemindar  to  whose  zemindaree  it  seemed  to 
be  added  ;  obviously  the  land  must  be  added 
to  the  zemindaree  before  the  new  assessment 
in  respect  of  it  can  be  made.  And  it  appears 
to  us  upon  the  evidence  in  this  case  that  in 
the  new  survey  of  1866  and  1867  by  which 
this  land  was  thakked  with  the  zemindaree 
of  the  defendant,  Gobindrampore,  the  pro- 
ceedings were  taken  by  the  Revenue  officers 
bondfide^  upon  the  land  being  ascertained  by 
them  to  be  in  the  possession  of  the  defendant 
or  of  his  people.  They  did  not  themsejven 
deprive  the  plaintiff  of  possession  of  the  la^d, 
or  assist  the  other  defendants  in  keeping  hitti 
out  <»f  it.  Neither  did  they  by  making  the  new 
settlement,  pretend  to  deal  with  the  laud  and 
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convey  it  to  Jogendro  Narain  adversely  to  ihe 

plniotitiTs  lights.     Ill  sliort,  the  plaintitf  has 

not  SAtisfied   us    that   the    Government    lias 

direetij  invaded  ot*  hostilelj   (hreaieiied  iiis 

liropnetnrj   right,   and    has  not  sliowu  any 

good  caaee  for  our  making  a  judicial  decla- 

ratiouof  his  right  as  against  it.      Therefore 

tbedeeree  in  favour  of  the  pluintiff  in   this 

suit  (w»Ut  to  be  limited  to  a  decree  against 

vWdtietidtut  Jo(;en«Iro  Naraiu  Roy  and  Mr. 

Lyon,   hour  view,  the  suit  as  agninsi   the 

Collt^or,  represeiiiing     the     Government, 

oBgfcttebe  dismissed.     In  ordinary  course 

tkisKHiidbe  with  costs,   but  rejjard   heing 

Wto  die  defence  wbicii  has   bi^en   unneces- 

«J/get  on  on  the  part  of  the  Governmeut, 

sot  only  in  the  Court  lielow  but  in  tliis  Court, 

^  ip,  10  the  effect  that  the  action  taken  by 

theGoTernment  had    the  efft-ct  of  transfer- 

ria^tlio  property  from  ilie  hniids  of  the  plnio- 

^10  the  defendant,  we  are  of  opinion  that 

«ie  Government  ia  uot  entitled  to  its  costs. 

We  think   that   as   reo:ards  the  defendant 

•Jogeadro  Namin,  the   appeal  should  lie  dis- 

missetl  with  costs  nud  the  decree  of  tlie  lower 

Coonaffirme*!,  hut  as  regards    the   Govern- 

meiit  (he  decree  of  ihe  Lower  Court  must  be 

reveraed  and  the  suit  dismissed  without  costs. 

We  do  not    tiiiiik  we   ought    to   interfere 

witli  the  ordf  r  made  in  the  Lower  Court 

•liiWJiiig  Jogendro  Narain  to  pay  tiie  costs  of 

Mr.  Ljou.    The  appeal  of  Jo«5eudio  Narain 

outlu'i  point    is    also  dismissed,  »»ut  wiihout 

«»^  &$  My.  ILiyou  does  uot  appear. 


The  2 1  St  September  1874. 

Presefit : 

TWHou'ble  L'»ui8  S.  Jackson  and  W. 
Aiiislie,  Jwlye». 

Execution-'  Instalments. 
Case  No.  225  of  1873. 

^ItscfUaneotis  Appeal  from  nn  order  pnsspti 
h  tlie  Judge  of  Nuddea,  dated  the  \Ot/i 
^pril  1873,  reversing  an  order  of  the 
Subordinate  Judge,  of  thai  district, 
dated  the  1st  July  IS72. 

Tiucowree  D<»8se"  (Decree-l»older) 
Appellant^ 

versus 

Umhlka  Churn  Rny  Chowdhry  and  others 
(Judgmeut-dtjbtors)  liespondents. 


Half 00  Tarucknath  Dutt  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 

Respondents. 

A  decree  directing  payment  by  instalments  ousfht  to 
be  executed  to  the  extent  of  the  instalments  falling  due 
within  three  years  before  the  application  for  cxecutioo. 

Jacksofij  J, — This  case  was  heard  by  Mr. 
JuMtice  Aiiislie  and  myself  in  the  month  of 
December  last,  and  as  the  date  shows  wo 
have  taken  a  good  deal  of  time  to  consider 
our  dt'cision.  I  confess  it  is  a  matter  which 
to  me  is  not  without  difficulty.  I  must  say 
I  hat  I  am  not  entirely  satisfied  with  the 
reasons  given  by  the  Court  in  the  cases  whicli 
were  cited  to  us  from  XI  Weekly  Reporter, 
patre  570,  and  XV  Weekly  Reporter,  page 
5'17,  and  if  the  matters  were  now  before  us 
as  res  integrOy  I  should  be  inclined  to  consi- 
der, however  hard  and  constrained  a  view  it 
might  seem,  that  we  were  compelled  by  the 
terms  of  Seciion  20  Act  XIV  of  1859  to  say 
(hat  execution  could  not  be  allowed  on  a 
decree  in  respect  of  which  no  proceeding  had 
been  laken  to  keep  it  alive  or  enforce  ic 
within  three  years  next  before  the  applica- 
lion;  and  I  confess  I  am  not  very  much 
pressed  by  the  hardship  as  regards  the  plain- 
tiff, who  had  utterly  neglected  and  had  slept 
over  his  ri<zhts  fur  much  more  thao  the 
whole  period  of  limitation  prescril>ed  by  ihut 
law,  and  my  indisposition  to  assist  him  is 
further  increaiied  in  the  present  case  by  the 
fraudulent  representation  made  to  induce  the 
Court  10  oveilot»k  the  nine  or  ten  years' delay 
in  order  to  bring  plaintiff  within  the  period 
of  limitation  ;  still  it  cannot  be  doubted  that 
the  view  taken  by  Mr.  Justice  Ncrraan  in 
the  case  iu  XI  Weekly  Reporter,  page  670, 
and  tlmt  taken  in  XV  Weekly  Reporter, 
page  547.  and  also  by  a  Full  Bench  of  the 
Agra  Hiirh  Court  and  iu  IV  Mndrns  Reports, 
pjige  173,  and  likewise  upon  a  poiut  very 
nearly  similar  by  the  Bombny  High  Court, 
pages  38  and  45*  are  opposed  to  the  view 
that  I  entertain  ;  and  against  this  current  of 
authority  I  do  not  thiuk  I  should  be  justified 
in  givinc;  weight  to  the  opinion  which  I  have 
been  inclined  to  hold  upon  the  subject;  and  as 
my  brother  Ainslie's  opinion  is  also  that 
execution  ouwht  to  be  allowed  to  proceed,  I 
think  it  must  he  so,  and  that  consequently 
the  decree-holder's  appeal  ought  to  be  allowed 
with  costs,  Rs.  20. 

Ainslie,  J, — I  concur  in  the  order  made. 
♦  Vol.  6. 
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The  1st  December  1874. 

Present : 

The  Hon'ble  W.  Markby  nnd  Romesh 
Ciiunder  Milter,  Judges, 

Benamee  Transaction — Estoppel, 

Case  No.  1261  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan^ 
dated  the  ^Xst  March  1874,  reversing  a 
decision  of  the  Moonsiff  of  Haneegunge^ 
dated  the  2lst  August  1873. 

Gopeeuath  Naik  (one  of  the  Defendants) 
Appellantf 

versus 

Jadoo  Ghose  (PlnintifiT)  Respondent. 

Baboo   Biprodass  Mooherjee  for 

Appellant. 

Baboo  Rash   Beharee   Ghose  for 
Respoudenr. 

Follows  ruling:  in  21  W.  R.,  424,  in  which  it  was 
decided  that  parties  are  not  precluded  from  showing 
what  is  the  real  nature  of  a  transaction,  although  it  may 
have  been  entered  into  for  tli0  purpose  of  setting  up 
against  creditors  an  apparent  ownership  different  from 
the  real  ownership. 

Markby,  J. — It  is  unnecessnry  for  us  to 
decide  whether  the  ruling  in  the  13th  Weekly 
Reporter,  p.  87,  is  or  is  not  applicable  to  this 
cnse.  We  adopt  the  view  of  the  law  which 
U  taken  by  the  first  fieurh  in  the  case 
reported  in  the  21st  Weekly  Keporter,  p.  424, 
Sieerauity  Debia  Chowdhrain,  nppellanr,  v, 
Beiuohi  Soondaree  Debia,  respoudent  ;  and 
upon  that  view  of  the  law,  we  think  that  the 
{Suitordiuate  Judge's  decision  is  right. 

The  special  appeal  is  dismissed  with 
costs^ 


The  7th  December  1874. 
Present : 

The  Hoii'ble  Sir  Hichard  Conch,  Kt.,  Chief 
Jttstice^  iiud  the  Hon'ble  W.  Ainslie, 
Judge. 

Eviilence  —  Limitation  —  Declaratory  Suit— 
Adoption— Frauds  Act  1  of  1872  #.  Z^-Act 
XIV  of  1859*.  1  cL  16. 

Case  No.  275  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rnjshahjey 
dated  the  Ath  August  1873. 

Mrino  Moyee  Debia  (Plainiiff)  Apptllantf 

versus 

Bhoobun  Moyee  Debia  and  another  (Defead- 
ants)  Respondents. 

Mr.  J.  T,  Woodroffe  for  AppelUnt. 

J/r.  J.  W.  Lowe  for  Respondent?. 

B  M,  as  the  widow  of  H,  and  adoptive  mother  of  the 
minor  S,  hrought  a  suit  against  M  M,  describing  her  is 
the  widow  of  K  N,  and  ignoring  the  existence  of  1)  N 
(an  adopted  son  of  K  K)  in  whom  was  vested  tb« 
interest  of  the  property  of  which  M  M  was  ooly  i 
manager. 

Subseanentlj,  after  D  N's  death,  M  M  adopted 
another  mfant  N  N,  and  on  his  behalf,  as  the  expectant 
successor,  on  the  death  of  B  M,  to  the  propertr  of  U, 
brought  a  suit  against  B  M  for  a  declaration  of  the 
invalidity  of  the  adoption  of  C  K. 

Ukld  that  the  latter  suit  was  not  between  thewpR- 
sentAtives  in  interest  of  the  parties  in  the  former  sa'J, 
and  a  deposition  made  in  the  former  was  not  admifiible 
in  the  latter. 

Act  XIV  pf  1859  s.  1  cl.  16  applies  to  a  declarttorr 
suit ;  and  where  the  suit  is  to  have  an  adoption  declared 
invalid,  the  only  exception  to  limitation  bejfinniitg  ^j 
run  from  the  date  of  the  adoption  which  is  the  cause  ol 
the  action,  is  that  provided  in  s.  9,— namely,  tbc right ot 
action  being  concealed  by  means  of  fraud. 

The  following  decision  was  passed  on  tbe 
27th  November  1874,  up«»n  the  oljection 
taken  by  Mr.  Woodroffe  that  the  deposition 
in  the  former  suit  by  Bhoobuu  Moyee  co«ild 
not  be  received  in  evidence  in  tliis  snit ;  tue 
suit  not  being  between  the  siime  parties  or 
their  representatives  in  interest: — 

Couch,  C.J.— We  think  ihe  deposition 
ought  not  to  be  received.  The  33id  sectiou 
of  the  Evidence  Act  provides  that  in  older  W 
make  a  deposition  admissible,  the  proceeding 
in  which  the  evidence  lias  been  given  l»y  '''® 
witness  must  be  between  the  same  p»riie8  or 
their  representatives  in  interest.  The  pi"e- 
sent  suit  is  in  renlity  a  suit  by  Nugeudru 
Narain  by  Mrino  Moyee,  his  mother  nna 
guardian.  The  rijjht  to  iiove  a  declnratpn 
of  the  invalidity  of  the  adoption  of  Chuuder 
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Eishore  is  a  right  which  is  in  Nugendro  ns 
the  expectant  successor,  upon  the  death  of 
the  widoir  Bhoobun  Moyee,  to  the  portion  of 
the  propert/  that  belonged  to  Hnrendro. 
The  Miit  in  whicli  the  evidence  wus  given 
w«  brooglit  by  Blioobnn  Moyee,  ns  the 
widow  of  Hurendro  und  adoptive  motlier  of 
tiie  minor  Shibendro,  against  Mrino  Moyee, 
de&en\AL-g  her  as  the  widow  of  IKomeudro 
Ntf  aio.  Mid  taking  no  notice  of  the  fact  that 
at  t\iat  time  tliere  was  in  existence  nn 
adopted  son  of  Homendro,  nllmel}^  Debeiidro 
Narain.  When  we  look  at  the  terms  of 
tbetrooomotee-puttro  executed  by  Romendro, 
we  ind  that  the  interest  iu  the  property 
mted  upon  the  adoption  in  the  adopted  son, 
»ai  tlmt  what  Mrino  Moyee  had  under  that 
^eed  was  only  a  power  of  mannging  the  pro- 
perty and  continuing  in  possession  of  it  dur- 
ing the  minority  of  tiie  adopted  aon.  The 
estate  was  in  the  person  wlio  had  been 
idopted  ;  and  Bhoobun  Moyee  on  tliat  occa- 
sion thought  fit  to  sue  a  person  who  had  not 
a  widow's  iotereet  in  tlie  prof)erty  und  was 
Dot  ia  a  position  to  represent  the  estate  in 
tbe  manner  in  which  a  Hindoo  widow  has 
Wn  beld  to  do.  Tlierefore  it  appears  to  us 
that  it  cannot  be  said  that  the  plaintiff  in  the 
preseot  suit,  the  infant  who  has  been  adopted 
by  her  aft**r  the  deatli  of  Dehendro,  is  a 
representative  in  interest  of  Mrino  Moyee, 
llie  party  to  the  former  suit. 

It  is  not   necessary  for  us  to  say  whnt 
would  be  the  case  if,  at  tlie  time  of  the  first 
^  there  had  been  no  adopted  son  in  exist- 
^lod  Mrino  Moyee  at  that  time  had  liad 
•  tiiow's    estate  iu   the    property ;    or,    if 
'wW  of  I  lie  suit  being  brought,  as  it  was, 
*pmi  Mrino  Moyee  iu  her  own  right,  it 
W  been  brought  agninst  her  as   the  mother 
^  guardian  of  Debtjndro,  the  then  adopted 
800.    We  will   only   euy  tliat   whnu   such   u 
qu«tion  as    tliat  nrise?,  as  it  probably  will 
someday,  the  rule  of  the   English   Law   of 
e^'ulfuce  hy  which  where  there  were  several 
rt-mainders  limited  by  one  deed,  a  judgment 
for   or    agiiinst    one    of    them    would    b« 
evidence  {t*v  or  against  the  next  in  succession 
"^7   l>e  considered  ;   because    he  <loe8   not 
clhim    under    the   first   remaiudermnn,     but 
oi'der  the  deed   which   is  the'  title  of  both. 
Thia  is  probal.ly  the  nearest  nnnlogous  rase 
•n  the  English   Law   to  that  of  sons  succes- 
wtely  adopted,  or  of  a  suit  brought  against 
a  widow  before  any  adoption,  nnd  an  adop- 
tion being  made  afterwards.     At  present  we 
^\  only  decide  thnt  from   the  manner  in 
which  Mrino  Moyee   was  sued   in   the  first 
^it,  it  cannot  be  enid  thnt  the  present  suit  is 


between  the  representatives  in  interest  of 
the  parties  in  the  former  suit.  For  that 
reason  we  think  that  the  deposition  cannot 
be  received. 

The  Court  then  proceeded  to  hear  the 
case  on  the  issue  of  limitation,  and  generally 
on  the  merits.  The  judgment  of  the  Court 
w«B  delivered  as  follows  by— - 

Conchy  C,J. — This  suit  was  brought  by 
Mrino  Moyee  Debia,  the  widow  of  Romendro 
Narain  Adhikaree,  and  the  mother  and 
guardian  of  the  minor  Nogendro  Narain 
Adhikaree,  against  Bhool»un  Moyee  Debia, 
the  widow  of  Horendro  Narain  Adhikaret-, 
and  Chunder  Kishore  G<»ssamee,  described 
as  being  generally  known  by  the  name  of 
Shibendro  Narain  Adhikaree  ;  nnd  the  plaint 
prays  that  the  allegation  of  an  adoption 
made  by  the  defendant  Bhoobun  Moyee  Debia, 
of  the  defendant  Shibeudro  Narain,  may  be 
declared  to  be  false,  the  reversionary  right 
of  Nogendro  Narain  being  thereby  injured. 

The  allegations  upon  which  the  suit  is 
founded  are  that  Horendro  Narain  Adhikaree 
was  the  nephew  of  Romendro  Narain 
Adhikaree,  the  husband  of  the  plaintiff, 
Mrino  Moyee  Debia  ;  that  Horendro  Narain 
died  on  the  4th  of  Joist  1261  without  leaving 
issue,  and  that  the  defendaut  Bhoobun 
Moyee  had  given  out  that  she  had  adopted 
the  second  defendant  as  her  son,  but  the 
plain tifi*  alleged  that  Horendro  Narain  never 
gave  any  permission  to  adopt  nor  executed 
any  deed,  and  also  that  ihe  husband  of  Huro 
Soonduree  Debia,  the  mother  of  the  pers'>n 
adopted,  and  who  gave  him  in  adoption,  did 
not  empower  her  to  do  so. 

The  first  question  to  be  determined  is 
whether  the  suit  is  barred  by  the  law  of 
limitation. 

The  Subordinate  Judge,  who  has  decided 
against  the  plaintiff  and  dismissed  the  suit, 
has  in  a  manner  decided  this  question,  but 
he  also  gave  his  decision  upon  the  other 
question,  namely,  wliether  the  second  defend- 
ant, Shil>endni  Narain,  was  lawfully  adopted. 

Horendro  Narain  died  on  the  1 6th  of  May 
1854,  and  the  alleged  permission  to  adopi, 
the  unoomotee-putiro,  is  dated  the  14th  of 
May  18t54.  According  to  the  evidenc*-, 
Shibendro  Narain  was  taken  by  Bhoobun 
Moyee  to  the  family  house  and  treated  os 
the  person  who  was  to  be  adoped  by  lier, 
having  been  named  in  the  unoomoiiee-puttro  ; 
bnt  the  adoption  was  not  completed  until  the^ 
19th  of  May  1856. 

If  this  case  is  governed  by  the  law  of 
limiiation,  it  is  by  Act   XIV  of  1859.     The 
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^ords  of  Clause  16  of  Section  1  of  that 
Act  are  so  general  tliat  we  can  sec  no  ground 
for  sayiug  that  a  deidaratory  suit  such  u8  this 
is,  nanielj,  JO  d«?clare  that  ther«  is  no  valid 
ii'ioption,  does  not  come  within  it.  They 
are  : — "  To  all  suits  for  which  no  other  limit- 
mion  is  hereby  expressly  |«rovi<hd,  the 
period  of  six  years  from  the  time  the  cause 
of  aciion  arose."  The  intention  of  the 
Legislature  seems  to  be  to  provide  a  limit- 
ation for  every  suit.  Havinj^  stated  certain 
periods  for  different  suits  by  the  previouij 
chiuses,  the  last  clause  of  the  first  Section 
Fays  that  to  all  suits  for  which  no  other 
limitation  is  provided,  the  peiiod  is  to  be 
six  years  from  the  time  when  the  cunae  of 
action  arose.  There  are  several  cnses  in  this 
Court  in  which  it  appefirs  to  have  been 
considered  that  tlie  law  of  limita'ion  would 
apply  to  a  declaratory  suit,  but  we  are  not 
aware  of  any  case  in  which  it  has  been 
expressly  decided.  In  many  cases  it  wonld 
be  unnecessary  to  decide  it,  as  tlie  C(»urt 
in  the  exercise  of  the  discretion  which  it  has 
would  decline  to  make  a  declaratory  decree, 
even  if  a  lesser  time  had  elapsed  before 
bringing  the  suit,  unless  there  were  special 
circumstances. 

We  think,  therefore,  that  the  16th  Clause 
does  apply  to  a  suit  of  this  description,  and 
then  the  only  exception  to  the  time  beginning 
to  run  from  the  date  of  the  adoption,  which 
is  the  cause  of  action  in  a  suit  to  have  it 
<leclared  invalid,  is  (hat  which  is  providt'd 
in  Section  9,  namely,  the  right  of  action 
being  concealed  by  means  of  fraud.  Here, 
there  is  no  evidence  that  the  adoption  which 
was  made  by  Bhoobun  Moyee  after  the  death 
of  Roniendro,  who  died  on  the  6th  of  July 
)8o5,  was  in  any  way  concealed  from  Mrino 
Moyee.  The  cause  of  action,  therefore, 
arose  then,  and  the  period  of  limitation 
would  ihen  begin  to  run.  There  is  do 
evidence  that  Mrino  Moyee  had  before  that 
made  any  adoption  under  the  power  whicli 
it  is  admitted  she  had  from  Uomendro.  The 
plaintiff  Nogendro  is  a  secondly  adopted  son. 
There  was  a  previously  adopted  son  who 
died,  namely  Debendro,  but  in  the  absence 
of  any  evidence  of  the  time  when  his 
adoption  was  made,  we  cannot  apsume  an 
affirmative  in  favor  of  the  plaiiriff,  namely, 
that  it  was  made  before  July  1856.  So  far 
as  there  is  any  evidence,  it  appears  that  it 
had  not  lieen  made  at  that  time.  Therefore, 
on  the  19th  of  May  1856,  when  the  cause  of 
action  arose,  Mrino  Moyee  was  entitled  to 
and  in  possession  of  tlie  property  ofRomen- 
dro.    Whetlofr  she  was    the    person   who,   if 


Bhoobun  Moyee  died  without  making  nnj 
valid  adoption,  would  succeed  to  the  slinre 
of  Horendro  need  not  be  determined.  ThM*H 
was  no  minor  in  existeuc'e  who  bad  the  right 
so  as  to  make  the  provision  in  tlie  luw  of 
limitation  in  favor  of  minors  applicable. 
Whether  the  right  to  bring  such  a  suit  as 
this,  upon  the  adoption  being  set  up  by 
Bhoobun  Moyee,  was  in  her  or  in  some  uihcr 
person,  is  not  material.  It  is  sufficient  that 
it  does  not  appear  that  tlie  right  was  ia  a 
minor.         , 

Therefore  it  appears  to  us  that  in  this  case 
the  cause  of  acti(»n  upon    which    the  prt^aeut 
suit   is    founded,    it   being  merely  a  suit   lo 
declare  tlp>  adoption  invalid,  arose  ODthe  I9th 
of  May  1856  :   and  this    suit    was  Wougljt 
much    beyond  six    years,    niid   evea  beyoud 
twelve  years,  if  that  period    eould   be  mad- 
applicable.     We,  therefore,  think  it  is  barreJi 
by  the  law  of  limitation.    But  as  (he  Subordi- 
nate Judge  also  decided  the  question  wlietber 
a  valid  adoption  was  proved   by    the  defend- 
ants, it  is  <lesirable  that  we  should  give  oat- 
decision  upon  it. 

The  plaintiff  impeached  the  adoptioa  upoti 
two  grounds  :  first,  that  Horendro  Naraiu 
gave  no  permission  to  his  wife  to  adopta  son; 
and  secondly,  that  the  father  of  the  boy  wlio 
was  adopted  did  not  gire  to  his  wife  Huro 
Soonduree  permission  lo  give  the  boy  in 
adoption. 

The  permission  relied  upon  by  the  defecti- 
ants  is  set  out  at  page  1  of  the  second  i\\^\^^' 
dix  at.d  is  dated  the  14th  May  1854,  being 
two  days  before  the  day  on  which  H«'rendro 
Narain  is  said  to  have  died.  It  appears  to 
be  attested  by  nineteen  persons,  of  whom 
fourteen  are  said  by  the  witnesses  for  the 
defendants  to  be  ^ead,  and  there  is  no 
evidence  on  the  part  of  the  plaintiff  cotitrudict- 
ing  this.  Of  the  remaining  five,  one  Jbogr» 
Mundul,  is  said  by  the  defendants  to  be  also 
dend,  but  the  plaintiff  not  only  says  that  he 
is  not  dead,  bitt  has  called  as  a  witness  one 
dhogra  Mundul  who,  she  says,  is  the  in»» 
whose  name  appears  in  the  uuoomotee-puitroj 
and  he  says  that  he  never  attested  it. 

The  plaintiff  also  called  Rajendio  Narain 
Siicar,  whose  name  appears  as  otie  of  ""* 
attesting  witnesses.  He  said  that  he  did  uot 
attest  it  at  the  time  when,  according  to  ih«* 
defendant's  case,  it  was  executed  hy  Horeii- 
dro  ;  but  that  13  months  after  Horen</ro's 
death  (  he  first  said  Romendro's,  but  he  cor- 
rected himself  and  said  13  months  «fter 
Horendro's  death  )  Bhoobun  Moyee  sent  for 
him  and  told  him  to  write  his  name  down  as 
a  witness  to  the  deed  of  permission ;  that 
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opon  th«(  lie  said,  '*  there  is  no  deed  ;  liow 
&linU  I  write  myself  as  a  witness,"  mid  Bhoo- 
buii  ^oj€Q  said  "  you  must  subscribe  your- 
self as  a  witness  ;"  and  then  the  witness  said 
"ldi<i  not  kuow  what  lo  do.  Bliooliun 
Ifiijee  became  pressive.  Upon  that  I  sub- 
jcrrbed  myself  as  n  witness.** 

The  defendants  cailfd  the  other  three  per- 
Bous  whuse  names  appear  on  the  instrument, 
DHmely,  Jadub  Chnnder  Sircar,  Ram  Par- 
6\ttd  Sircar,  and  Hakim  Sircar,  and  they 
gave  evidence  of  the  execuiion  of  the  unoo- 
motee-/'Ottro  by  Horendro.  If  they  are  to  be 
beliewi,  it  was  executed  by  him  on  the  day 
it  h&rs  dat«'« 

Th»  evidt^nce  of  Rnjeudro  Narain  Sircar 
»  open  to  tlie  remark  tliat  by  his  Oivn 
Account  iie  was  guilty  of  a  serious  offence, 
Dimelj,  of  putting  his  unme  as  an  attesting 
witness  to  the  execution  of  an  instrument  by 
Horeodro  long  after  Hor«jndro  had  died,  of 
beiag  in  fact  a  party  to  fabricating  a  forged 
docamenU 

The  plaintiff,  beside  calling  these  two 
witnesses,  has  endeavonred  to  show  that  the 
TUioomotee-pnttro  c»nnot  be  genuine,  be- 
eaose  Horendro  Narnin  for  some  days  before 
he  died,  including  the  time  when  it  is  said  to 
hare  been  executed,  was  in  such  a  state  of 
ferrrtliat  he  was  incompetent  to  execute  it. 
If  what  the  witnesses  said  be  true,  it  greatly 
affects  the  case  of  the  defendants. 

But  there  is  another  part  of  tho  case 
wbic/i  is  most  material  to  be  considered  iti 
^termining  whether  this  unoomotee-puttro 
ttfeonine  or  not.  That  is  the  conduct  of 
Bai»ndro  Naroin,  the  uncle  of  Horendro 
aid  head  of  the  family,  and  the  person  who 
votild  have  a  great  control  over  the  family 
^rsnfter  Horendro's  dt  aih,  it  being  proved 
^  Bhoobun  Moyee  was  not  more  than 
i6or  17  years  of  age,  and  a<cordiiig  to  some 
of  the  witnesses  not  more  than  13  or  14. 

Oa  the  10th  of  July  1854,  a  little  less 
l\ian  two  months  after  the  death  of  Horendro, 
ft  petition  was  presented  by  Bhoobun  Moyee 
with  reference  to  a  suit  which  was  then  pend- 
i"g  in  appeal  against  the  decision  of  the  Sad- 
der Ameen's  C<Hirt,  in  which  suit  it  would 
*«mthat  Horendto  and  R«tmendro,  his  uncle, 
were  the  plaintiffs,  and  Prosuimo  Nath  Roy 
va^  the  defendant.  In  that  petition  Bhoobun 
^oyee  stated  that  her  husband  had  granted 
lier  a  deed  of  permission  to  make  an  adoption 
of  a  son,  and  died  on  the  4th  of  Joist  1261, 
Wiog  Iter  as  his  representative,  and  asked 
l'>at  proofs  might  be  taken  from  her  as  tho 
rightful  representative  of  the  deceased,  and 
that  ahe  might  be  substituted  as  the  appellant 


in  his  stead.  It  is  true  that,  whether  there 
was  a  permission  to  adopt  or  not,  she  would 
have  been  the  person  to  be  sulistiiuted  as 
the  represenuitive  of  Horendro  in  that  suit  ; 
but  although  she  was  entitled  at  that  limn 
as  the  widow  to  be  the  representative  cf 
Horendro,  it  was  only  natural  and  proper 
for  her  to  state  that  her  husband  had  autlio- 
rised  her  to  adopt. 

It  is  difficult  to  believe  that  Romendro 
occupying  the  position  he  did,  and  being  >i 
co-plaintiff  in  this  suit,  was  ignoiant  of  this 
petition,  and  that  he  did  not  know  that 
Bhoobun  Moyee  had  alleged  in  it  that  her 
husband  had  given  her  permission  to  adopt. 
And  if  he  did  know  that,  it  is  extremely 
difficult  to  believe  that  he  would  have  allowed 
it  to  pass  uncontradicted  and  would  not  have 
presented  some  petition  to  the  Court  denying 
that  allegation,  so  that  it  might  not  after- 
wards be  used  against  hiia,  or  against  those 
who  might  claim  a  right  to  the  property 
through  him.  Experience  teaches  us  that 
persons  are  exceedingly  ready  to  take 
exception  to  statements  ot  this  kind,  state* 
meats  in  proceedings  in  Court  which  might 
at  ^ome  future  time  be  used  against  or  mny 
atfect  them.  Romendro  did  nothing  of  the 
kind.  Bhoobun  Moyee  appears  to  have  been 
made  a  party  to  the  suit  upon  this  petition, 
and  it  appears  to  have  proceeded.  We  havcs 
an  order  of  the  Court  that  Bhoobun  Moyee 
should  be  admitted  as  the  rightful  represen- 
tative of  her  husband  as  appellant,  and  the 
case  should  proceed  to  hearing  in  the  pre- 
sence of  the  petitioner. 

That  Romendro  was  aware,  soon  after  tlie 
death  of  his  nephew,  that  Bhobun  Moyee 
intended  to  adopt  the  second  defendant  ns 
son  to  her  dt-ceaeed  husband,  appears  from 
the  evidence  of  the  witnesses  called  by  the 
plaintiff.  Some  of  them  said  that  the  boy 
was  brought  to  the  house  as  the  son  about 
to  be  adopted,  and  that  Romendro  asked 
about  it.  They  would  have  the  Court; 
believe  that  he  was  satisfied  with  saying  that 
there  was  no  deed  of  feriniFsion  to  adopt, 
and  that  he  allowed  the  b(«y  to  remain  in  the 
house  with  Bhoobun  Moyee.  In  fact  he  did 
remain  from  that  time.  It  cannot  be  sup- 
ftosed  that  Romendro,  when  the  boy  was 
brought  to  tho  house,  did  not  enquire  into 
what  had  been  done  by  Horendro  before  he 
died,  and  learn  whether  there  was  any  found- 
ation for  the  assertion  that  Bhoobun  Moyre 
ha<l  authority  to  adopt  a  son.  If  he  was 
satisfied  that  there  was  no  such  authority,  ic 
is  very  unlikely  that  he  would  have  ticted  us 
the  pltiiutid's  witnesses  describe  him  as  actiilg, 
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simply  fiajiDg  that  there  Was  no  deed  of  per- 
mission to  adopt,  and  allowing  persons  to  con- 
duct tliemselves  in  the  snme  way  as  if  there 
was  a  deed,  and  doing  this  until  he  died, 
whicli  was  more  than  a  year  affcerwaris. 
We  ihink  the  witnesses  of  the  pluintiir,  so 
fur  as  they  describe  him  as  saying  iliat  there 
was  no  ;>ermission  to  adopt,  cannot  be  relied 
upon.  We  think  that  his  conduct  can  bo 
depended  upon  ns  a  guide  to  the  truili  mucli 
more  than  the  statements  of  these  witnesses. 
And  his  conduct  in  taking  no  measures  what- 
ever to  dispute  the  assertion  of  Bhoobun 
Moyee  up  to  the  time  of  his  death,  whicli  was 
on  the  6th  of  July  1855,  is  strong  evidence 
in  support  of  the  witnt- sses  who  have  deposed 
to  the  execution  of  the  unoomotee-puttro 
by  Horendro,  and  can  be  relied  upon  much 
more  than  the  evidence  which  has  been 
given  on  the  part  of  the  plaintiff  of  the  state 
of  Ileal th  of  Horendro.  It  is  true  tliat 
the  Doctor  who  is  eaid  to  have  attended 
him  on  that  occasion  lins  not  been  examin- 
ed, and  it  does  not  clearly  appear  wh«»ther 
he  could  now  be  called.  It  is  an  omission 
on  the  part  of  the  defendant  not  to  show 
that  he  cannot  be  examined,  but  we  think  it 
ought  not  to  have  any  particular  weight 
with  us,  because  the  plaintiff  might  have 
enquired  about  this  gentleman,  and,  if  he 
could  be  found,  have  produced  him.  Tlie 
probability  is  that  he  is  not  now  alive  and 
cannot  be  produced.  We  are  enquiring  into 
matters  which  took  place  twenty  years  ago, 
and  the  case  is  open  to  the  remark  that  the 
plaintiff,  if  she  wished  to  have  a  declaration 
that  the  adoption  is  invalid,  might  have 
brought  the  suit  at  an  earlier  time. 

But  it  is  not  only  the  conduct  of  Romendro 
which  we  have  referred  to  that  is  important. 
There  is  aUo  the  conduct  of  Mrino  Moyee, 
the  plaintiff,  after  the  death  of  her  husband. 
He  died,  as  we  have  said,  on  the  6(h  of  July 
1855.  On  the  16th  of  May  1856»  it  appears 
that  a  petition  of  Fukeer  Mahomed  Mundul 
was  presented  to  the  Deputy  Magistrate. 
It  purports  to  be  on  the  part  of  Mrino 
Moyee,  and  allegMg  that  there  was  no  deed  of 
permission  in  favor  of  Bhoobun  Moyee  to 
adopt  a  sou  ;  that  she  had  attempted  and  still 
attempts  to  take  a  son  fraudulently  into 
adoption,  and  *'  because  from  fear  that  my 
•*  employer  has  a  deed  of  pei*mission  (of  her 
"  husl>and  )  to  adopt  a  son,  and  that  the  said 
'*  adopted  son  will  necessarily  become  the 
"  rightful  proprietor  of  all  those  properties, 
'^  and  because  my  employer  is  not  at  home, 
**  — should  Bhoobun  Moyee  adopt  a  son,  in 
'*  that  case  it  will   hereafter  be  injurious  lo 


''  the  rights  of  the  adopted  son  of  my 
"employer,  therefore  I  file  this  petition. 
"  I  pray  that  a  perwannah  be  issued  to  the 
"  Darogah  of  thannah  Handeal  to  stop  the 
*'  adoption  of  the  fraudulent  son  by  Bhoobun 
"  Moyee.'* 

From  this  it  would  appear  that  Mrino 
Moyee  had  not  at  that  time  made  any 
adoption.  If  she  had,  we  should  expect  to 
find  it  stated.  Whether  Fukeer  Mundul  had 
authority  from  Mrino  Moyee  to  present  tliis 
petition,  or  presented  it  without,  does  not 
appear.  He  says  be  did  it  as  his  employer 
was  not  at  home. 

The  adoption  was  completed  on  the  I9tli 
of  May  1856,  three  days  after  the  date  of  this 
petition,  and  it  does  not  appear  that  from 
tliat  time  until  1859  Mrino  Moyee  took  any 
measures  to  question   the  right  of  Blioobuu 
Moyee  to  make  it.     Indeed,  we  find  that  oa 
the  drd  of  March  1860,  Mrino  Moyee,  beinic 
described  as  the  widow  of  the  late  Romendro 
Narain  Adhikaree  and  mother  of  Debendr'> 
Narain  Adhikaree,  a  minor,   and   Bhoobun 
Moyee  being  described  as  the  widow    of  tho 
late  Hurendro  Narain  Adliikaree  and  mother 
of  Shibendro  Narain   Adhikaree,   a    minor, 
join  in  a  vakalutnamali,  in  which  it  is  stated :— • 
^'  It  is  necessary  to  institute  a  suit  against 
"  Issur  Chuuder  Mytro,  manager  on   part  ('f 
"  Huro  Soonduree  Debia  and  Sumo  Moyee 
*'  Debia,  widows  of  the  late  Madhub  Chundcr 
**  Sannyal,  on  account  of  recovery  of  a  sum 
*'  of  money  in  tumusook,  dated  3rd  Choitro 
**of  the  year  1254,  executed  by  the   above- 
**  mentioned  Sannyal.    Therefore,  we  appoint 
'*  Baboo  Jadub  Chunder  Bagchee  and   Bab«»o 
**  Gobiodonath    Sen    and    Baboo   Sreenath 
**  Roy,  pleaders  of  the  Court,  as  our  pleaderi*.. 
**  The  said   pleaders  will  institute  the  suit 
''and    conduct    the     case."     Here,     Mrino 
Moyee  is  joining  in  appointing  pleaders  for  it 
suit  to  be  jointly   brought   by   her   as   Urn 
mother  of  Debendro  Narain  and  by  Bhoobun 
Moyee  as  the  mother  of  Shibendro  Narain, 
the  boy    who  had  been  adopted  by  Bhoobun 
Moyee.     And  it  is  certainly  a  significant  fact 
that  Mrino  Moyee  did  join  Bhoobun  Moyee 
in  this  way  in  bringing  the  suit. 

Then  on  the  13tli  of  May  1860,  there  is  a 
written  statement  of  the  plaintiffs,  namely,  of 
Mrino  M-yee  described  as  the  mother  of 
Dfbendro  Narain  Adhikaree,  a  minor,  and 
Bhoobun  Moyee  described  as  the  motlier  of 
Shibendro  Narain  Adhikaree,  a  minor.  They 
both  join  in  it  and  say  tliat  they  declare  that 
what  is  stated  is  to  the  best  of  their  belief 
correct.         ,  , 
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Again,  oa  the  9ih  of  June  1860,  another 
document    was   executed.     It   nppears   that 
urbitrators  bad  been  appointed  to  mnke  a 
]):irtitioQ  of  tlie  property  ;  and  a  schedule  of 
the  documents  was  prepared,  one  part  pur- 
)iorting  to  be  a  schedule  of  tiie  documents 
helonging  to  Mrino  Moyee  and  tlie  other  of 
the  documents  belon<ring  to  Bhoobun  Moyee. 
It  is  headed  "  schedule  of  documents  parti- 
**  tioned  by  arbitrators  appertaining  to  Mriuo 
^*  M.oyee,  mother  of  De)>endro  Naruin  Adhi- 
^^karee,  minor,  and  Bhoobun  Moyee,  mother 
^*of  Shibeudro  Nnraiu,  minor,  inhabitants  of 
'*  Dwareecooshee,"  and  bears  tlie   signature 
And  «€al  of  Mrino  Moyee  to  a  receipt  for  her 
doeoments,  and  an   undertaking   to   produce 
f/iem  whenever  they  should  be  required.     If 
liny  effect  is  to  be  given  to  documents  execut- 
ed by  persons  here  is  a  recognition  by  Mrino 
Moyee  that  there  was  a  partition  of  the  pro- 
perty, and  that  the  share  which  belonged  to 
llorendro  then  belonged  to  Bhoobun  Moyee, 
IIS  the  mother  of  Shibeudro  Narain,  a  minor. 
When  the  widow  of  a  deceased  Hindoo  is 
described  ns  the  mother  of  so  and  so,  a  minor, 
it  metins  tliat  she  is  noting  as  the  mother  and 
gatrdian  of  the  minor,  and  that  the  name  of 
tiie  minor  is  introduced  for  that  purpose.    We 
Jiave  thus  a  very  clear  recognition  by  Mrino 
Moyee  of  the  adoption  which  had  been  made 
by  Bhoobun  Moyee. 

But  there  is  a  judgment  of  the  29th  of 
November  1869,  which  shows  in  what  way 
t!ie  qnesrion  of  the  validity  of  the  adoption 
was  first  raised.     A  suit  hnd  been  brought 
hy  Bhoobun    Moyee  against  Mrino  Moyee 
lud  other  persons,  to  set  aside  some  instru- 
ments which  had  heen  executed  by  Bomendro 
Narain,  and  it   appears  fi'itm  the  judgment 
that  one  of  the  issues  which  had  been  settled 
i«as, — did  the  husband  of  the   plaintiff  grant 
her  an  nnoomotee-puttro,  or  not,  and  is  the 
]>laintiff  competent  to  iustitute  a  suit  under 
the  terms  of  that  nnoomotee-puttro,  or  not  ? 
The  Principal  Sudder   Ameen  found  that  it 
was  proved     satisfactorily     that     Horendro 
Adhikaree  did  execute  the  deed  of  permission 
in  fayor  of  his  wife  as  she  alleged.     Subse- 
quently, Grish  Chunder  Lahiree,  one  of  the 
defendants,  made  an  application  alleging  that 
the  decision  liad  been  given  in  his  absence 
aod  asking  for  a  rehearing.     He  appears  to 
tiave  alleged  that  there  was  collusion  between 
Mrioo  Moyee  and  Bhoobun  Moyee  when  the 
decision  was  given.     The  Principal  Sudder 
Ameen  then,  upon  the  same  issue, — had  the 
liusband  of  the   female  plaintiff  executed   a 
<leed  of  permission  in  her  favor  as  alleged 
^y  her,— came  to  uu  op(M)fiUe  conclusion  to 


what  be  had^in  1859,  and  held  that  the  deed 
of  permission  was  not  executed.  His  reasons 
do  not  appear  to  be  veiy  satisfactory,  and 
finding  as  we  do  that  he  hnd  been  of  a  dif- 
ferent opinion  at  one  time,  we  do  not  think 
any  weight  should  be  attached  to  his  second 
opinion.  But  that  decree  was  afterwards 
upon  an  appeal  set  asidn  by  the  Judge  on  the 
ground  that  the  issue  which  had  been  raised 
ns  to  the  deed  of  pf^rmlssion  was  unneces- 
sary and  in  fact  irrelevaut,  for  whetlier  there 
was  n  deed  of  permission  to  adopt  or  not 
Bhoobun  Moyee,  as  the  widow  of  Horendro, 
would  hiive  a  right  to  bring  a  suit  to  question 
the  validity  of  the  deed,  and  the  parties 
appear,  in  some  way  not  explained,  to  have 
had  the  issue  as  to  the  existence  of  the  deed 
of  permission  raised.  Here  we  find  Mrino 
Moyee;  notwithstanding  what  was  going  on 
in  this  suit  at  the  instance  of  the  other 
defendant,  acting  with  Bhoobun  Moyee  as  if 
she  were  the  mother  and  guardian  of  the 
adopted  son  Shibeudro  Narain.  And  from 
that  time  nothing  appears  to  have  been  don^ 
until  the  present  suit  was  brought. 

Mr.  Woodrofie  suggested  tiiat  Mrinp 
Moyee  having  got  the  decii^ion  of  the  Prin- 
cipal Sudder  Ameen  on  the  second  occasion 
agiiinst  the  validity  of  tlie  deed,  might  have 
been  satisfied  with  that  and  thought  it 
unnecessary  to  bring  a  suit  to  have  the  adop- 
tion declared  to  be  invalid.  The  present  suit 
shows  that  she  has  been  advised  that  that  is 
not  sufficient ;  and  we  have  no  satisfactory 
explanation  of  what  has  been  done  during 
the  interval  between  1860  and  when  this  suit 
was  brought.  Therefore  the  inference  from 
Mrino  Moyee's  conduct  also  8up|K>rt8  the 
case  of  the  defendants  that  tliere  was  a  deed 
of  permission  from  Horendro.  There  is  also 
the  probability  that  Horendro,  although  a 
young  man,  would,  if  his  illness  was  not  so 
severe  as  to  render  him  incapable  of  doing 
it,  fcive  such  a  permission. 

On  the  w  hole,  i  t  appears  to  us  that  the  defend*> 
ants  have  sufficiently  proved  the  genuine* 
ness  of  this  uuoomotee-puttro  in  answer  to 
the  suit  by  the  plain tifi*  who  asks  to  have 
it  declared  that  there  was  no  such  permission, 
and  in  fact,  if  ou  any  future  occassion,  the 
question  should  be  raised  between  these 
parties,  to  establish  the  fact  of  the  permis** 
sion. 

The  other  question  raised  by  the  plaintiff 
is  whether  there  was  a  permission  by  the 
father  of  the  boy  to  give  him  in  adoption. 

It  being  estoblished  that  Horendro  did 
execute  the  nnoomotee-puttro,  tlmt  instru-* 
Qic'Ut  may  be  usA,d  to  some  extent   upon  thi« 
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question.  The  stntement  in  the  unoomotee- 
puttro  hy  Horendro  is  not  evidence  against 
the  plaintiff,  who  is  no  party  to  this  instrument 
find  does  not  claim  under  Horendro  ;  but  the 
instrument  sliows,  and  is  evidence  of  this,  that 
Horendro  gnve  his  wife  permission  to  take 
the  person  named  in  it,  viz,,  Cliunder 
Kishore,  the  third  son  of  Huro  Soonduree,  in 
ndoption.  He  g«ve  her  permission,  not  to 
ndopt  a  son  genernlly,  but  to  take  in  adoption 
a  certnin  person  named.  And  his  doing 
that  is  evidence  rhnt  he  knew  ut  that  time 
that  the  person  could  be  taken  in  adoption. 
If  Huree  Kishoree  was  dend,  it  would  show 
that  he  believed  that  his  widow  had  power 
to  give  the  son.  We  cannot  suppose  that 
he  would  limit  his  wife  to  adopting  a  parti- 
cular indiviiiual,  uidess  he  knew  that  that 
person  could  be  adopted.  It  is,  therefore, 
fair  to  infer  that  Huro  Kishore  had  given 
his  wife  permission. 

But  it  does  not  rest  solely  on  this  evidence. 
The  wife  Huro  Soonduree  was  called  as 
a  witness.  She  deposed  to  her  husband 
having  given  the  permission,  ond  she  is 
supported  in  this  by  the  evidence  of  one  of 
the  witnesses  for  the  plaintiff — Bishnanund 
GossAmee — who  said  that  Huree  Kishore 
Gossamee  was  his  kinsman,  and  tiiat  Hnree 
Kishore  in  his  lifetime  mentioned  to  the 
witness  that  lie  would  give  his  sou  away 
for  adoption,  when  the  witness  said  : — "  It  is 
'*  not  the  custom  in  our  family  to  give  away 
"a  son  for  adoption  :  we  will  not  take  our 
"  meals  with  you.**  Uf»on  this,  Huree  Kishore, 
he  S|iid,  withheld  giving  permission  forgiving 
away  his  son  for  adoption.  This  shows 
that  Huree  Kishore  had  an  intention  of 
giving  his  son  away,  and  agrees  with  what 
was  done  by  Horendro.  Th»?  witness,  it  is 
true,  says  that  he  never  heard  and  is  not 
aware  that  Huree  Kishore  did  actually  give 
the  permission,  but  it  is  post'ible  that  Huree 
Kishore,  knowing  that  this  witness  was 
opposed  to  his  giving  his  son  in  adoption. 
Hid  not  think  fit  to  (ell  him  what  he  had 
done.  That  Huree  Kishore  was  talking  to 
this  person  about  giving  his  sou  in  adoption, 
and  had  the  int«'ntion  to  do  so,  supports 
Huro  Soondnree's  evidence. 

The  previous  witness  for  the  plaintiff — 
Gobind  Lnll  Gossamee — said  that  he  was 
the  nephew  of  Huree  Kishore,  and  was 
present  at  his  death  ;  that  ho  did  not  know 
whether  before  his  death  he  gave  the  per- 
mission to  Huro  Soonduree  to  give  his  son 
to  Horendro  Narain  Adhikoree  ;  that  he  did 
not  give  the  permission  before  him  (the 
witness)  ;  and  then  he  said  : — "  As  ho  wtu  my 


**  uncle,  had  he  given  permission  to  give  hk 
"son  for  adoption,  I  should  have  certainlj 
"  known  it."  It  is  clear  that  Huree  Kishore 
talked  to  the  other  pertiou  about  it,  nnd  it 
do<'S  not  follow  from  his  not  having  tilkeJ 
to  his  nephew  that  he  had  not  the  iuteD(ioi>, 
and  did  not  give  the  permission.  Therefore, 
upon  hofh  these  questions, — ihe  pennissiou 
by  Hureudro  to  adopt,  and  the  permission 
hy  Huree  Kishore  to  his  wife  to  give  Iiis 
son  ill  adoption, — we  think  there  is  sufficient 
evitience  on  the  part  of  the  dcfeudsiits  lo 
justify  the  conclusion  to  which  the  Subordi- 
nate Judge  came. 

Upon  both  grounds, — first,  that  the  suit  for 
a  declaration  of  the  invaliditv  of  the  adop- 
tion is  barred  by  the  law  of  limitali(m,aud 
secondly,  upon  the  facts, — we  think  thnnlw 
decision  of  the  Court  below  is  right,  m\ 
that  the  appeal  ought  to  be  dismissed  viitli 
costs. 

We  omitted  to  notice  that  the  plainlilt 
gnve  some  evidence  that  money  had  ieea 
given  to  Huro  Soonduree  for  giving  the  chill 
to  Bhoobuii  Moyee.  We  are  not  inclinHl 
to  believe  that  evidence  ;  but  if  any  money 
passed,  looking  at  the  evidence  of  the  per- 
missiou  to  give  her  son  in  adoption,  we  tliink 
it  dot's  not  support  the  case  of  the  plaintiff, 
which  is  that  Huro  Soouduree.  not  hnyloi; 
any  pei  mission  from  her  hushand,  was  induced 
by  the  giving  of  money  to  allow  Bhooboii 
Moyee  to  have  the  child  ;  that  knowiag  that 
a  valid  adoption  could  not  be  made,  she  would 
not  part  with  the  child  without  receiving 
the  money.  Looking  at  that  evidence  i» 
connectiou  with  the  other  evidence  and  tbo 
circuuistances  in  the  c^se,  we  do  not  think 
that  it  is  worthy  of  credit. 


The  7th  December  1874. 
Present: 

The  Hon'ble  Sir  Richard  Couch,  /T/.,  Chiej 
Justice,  aud  the  Hou'ble  W.  Aioslif, 
Judge, 

Interest — Bond— Fraudulent  Contract. 

Cace  No.  232  of  1873. 

Regular  Appeal  from  a  decision  pasted  h^ 
the  2nd  Subordinate  Judge  of  Mymtn- 
sing/i,  dated  the  2\st  July  1873. 

Lall  Beharee  Awusiee  (Plaintiff)  App€ll(i^^ 

versus 

Bholanath  D^y  Chakladar  (Defcudaut) 
Ilespondent* 
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Baboos   Mohinee    Mohun    Roy    iind  Nullit 
Chunder  Sen  for  Appellnnt. 

Hoboos  Doorga  Mohun  Doss  nnd  Boikani- 
nath  Doss  for  Respondent . 

lo  •  raie  bron^ht  upon  two  bonds  for  Ra  2,000  and 
Rs.  1,000,  respectively,  wliere  the  transaction  was  found 
tobctUat  defendants  property  having  been  about  to  be 
mU  in  execution  of  a  decree  for  a  sura  much  more 
than  Ks.  3,000,  he  was  made  to  appear  to  borrow  from 
tlie  plaintiff,  at  75  per  cent,  interest,  Rs.  3,000  which 
wero  immediately  applied  to  the  payment  of  tiie  dehf, 
the  defendant  derivingf  no  other  benefit,  and  the  plaintiff 
nut  biodiug  himself  to  stay  execution  : 

Hkld,  that  the  contract  in  these  bonds  was  of  such  a 
nsfure  as  to  involve  the  conclusion  that  defendant  was 
iuiioeed  upon  and  was  not  a  free  a^eut ;  and  that  tiie 
tnosaction  w«s  of  a  kind  not  to  be  supported  by  a 
Court  of  equity. 

Couch,  C.J. — This  suit  wns  brouglit  upon 
two  bonds,  one  for  Rs.  2,000  mid  the  other 
f'>r  Rs.  1,000  ;  and  it  is  said  that  ns  a  security 
fur  the  pnymeni  of  tlie  two  sums,  the  defeii<i- 
ani  hjpotliecated  t!ie  properties  mentioned 
iu  the  schedule  to  the  plaint.  Th**  bonds 
wHfe  registered,  and  by  the  terras  of  them 
ilie  Rs.  3,000  were  to  be  repaid  in  the  mouth 
of  Clioitro  1278,  with  interest  ut  6  per 
cent,  per  month  up  to  the  date  of  payment. 
The  money  was  borrowed  on  tlte  Ist  of  Mngh 
1275. 

The  Subordinate  Judge  wlio  tried  tlie 
case  laid  down  for  his  deterininntiou  the 
following  points—  1st,  whetiier  the  bonds  were 
freely  given  b}'  the  defendant  or  were  taken 
from  him  by  undue  influence ;  2ndlt/, 
wLetlier  the  contract  was  legal  ;  Srdlt/,  was 
il»fre  o  legal  lender  of  the  money  ;  and  lasllij, 
whether  the  plaintiff  is  entitled  to  get  the 
nouey  with  interest.  As  to  the  principal 
sums  of  Rs.  2,000  and  Rs.  1,000,  he  decieed 
tliai  the  plaintiff  should  recover  them,  but 
he  gave  him  interest  at  the  rate  of  12  per 
cent  per  annum  only. 

The  plaintiff  has  appealed  from  this  decree, 
c  DlenJiiig  tliat  he  is  entitled  to  inter^'St  at 
ilieraie  mentioned  in  the  bonds,  namely,  75 
[iff  cent,  per  nunum. 

Tlfe  case  of  the  defendant,  as  it  appears 
»[>ou  ilie  evidence,  is  that  tlie  pluihtifif  hud 
executiou  proceedings  against  him,  and  that 
"p'm  Iris  property  being  lott»^d  for  sale  he 
npflied  to  the  plaintiff  for  time  ;  that  the 
plaiuiitf  consented  to  all<»w  him  time,  but 
'ij&t,  on  the  day  before  the  Istof  Magh  1275, 
tl»e  day  fixed  for  the  sab*,  the  plaintiff 
refused  to  allow  him  time,  and,  having 
ilireateued  to^ cause  the  petition  which  the 
tl^fendunt  had  presented  piaying  that  the 
sale  might  be  stayed  to  be  rejected,  induced 
or  caused  him  to  give  the  bonds.     Money 


was  given  to  the  defendant;  hut,  according 
to  the  evidence  of  the  witnesses,  was  not 
kept  by  him  but  was  handed  back  to  the 
plaintiff,  and  as  one  of  them  says  was  applied 
towards  the  satisfaction  of  the  decree  for 
which  the  execution  had  been  issued.  The 
f>laintiflf  paid  he  was  only  partly  interested 
in  this  decree,  and  that  other  persons  were 
also  interested  and  received  their  share  of 
the  money.  Whether  the  Rs.  3,000  was  lent 
by  the  plaintiff  solely  ou  his  own  account  or 
was  not  lent  on  account  of  other  persons  also, 
not  parties  to  the  present  suit,  does  not 
appear.  It  is  possible  that  those  persons 
mny  be  interested  in  this  suic. 

The  nature  of  the  transaction,  then,  is 
that  the  defendant's  property  being  about  to 
be  sold  in  execution  of  a  decree  for  a  con- 
siderable sum  of  money,  much  more  than 
the  Rs.  3,000,  the  defendant  is  made  to  appear 
to  borrow  from  the  plaintiff  Rs.  3,000  wl»ich 
are  immediately  applied  towards  the  payment 
of  the  debt  fur  which  the  execution  had 
issued,  and  the  defendant,  except  by  the 
reduction  of  that  claim,  received  no  benefit 
whatever.  The  plaintiff  does  not  appear 
to  have  bound  himself  in  any  way  not  to 
proceed  with  the  execution  and  to  have  the 
property  sold.  So  far  as  any  agreement  wns 
entered  into  by  him,  he  might,  immediately 
after  the  giving  of  the  bonds  by  the  defend- 
ant, have  proceeded  with  the  execution  and 
had  the  property  sold.  It  is  possible  that 
the  Court  would  have  restrained  him  from 
doing  so,  but  that  would  have  been  upon 
grounds  of  equity,  and  not  because  he  had 
made  any  express  agreement. 

The  interest  payable  on  the  loan  is  at  the 
rate  of  75  per  cent,  per  annum.  But  this  is 
not  all.  The  money  was  not  to  be  repaid 
for  three  years,  and  the  plaintiff  has  actually 
availed  himself  of  this  stipulation  ;  for  the 
defendant  endeavoured  to  pay  off  the  money 
at  an  earli'r  period  and  relieve  himself  of 
the  obligation  to  pay  interest  at  the  rate  of 
75  per  cent.,  but  the  plaintiff  insisted  that 
he  was  not  bound  to  receive  the  money  before 
the  titne  fixed,  viz,,  Choitro  1278,  and  refused 
to  take  it.  So  that  the  defendant,  getting 
only  the  slight  benefit  of  the  Rs.  3,000  being 
applied  iu  reduction  of  the  claim  a<2ainst 
him  upon  the  decree,  bound  himself  to  repay 
the  principal  sum  of  Rs.  3,000  and  interest 
at  the  rate  of  Rs.  225  per  cent.,  and  could 
not  relieve  himself  from  the  payment  of  this 
interest  by  offering  to  pay  it  at  an  earlier 
period. 

Tfiat  is  a  transaction  which  we  think  no 
Court   can   give  effect  to.     It  may  be  that 
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there  is  no  eyidence  of  wlmt  might  be  called 
coercion  by  the  pinintiff  of  the  defendant. 
Nor  18  there  evidence  of  nny  misrepresenta- 
tion of  fnct,  but  ihe  whole  transaction 
appears  to  us  to  be  of  such  a  nature  as  to 
come  within  wlmt  is  said  by  Lord  Westbury  in 
Tennent  and  Tennents*  which  I  have  quoted 
on  a  former  occasion,  where  liis  Lordship 
said  that  there  may  be  such  a  gross  iniida- 
quacy  of  consideration  as  to  involve  the 
conclusion  that  the  party  either  did  not 
understand  what  he  was  about,  or  was  the 
victim  of  some  imposition.  The  contract 
in  these  bonds  is  of  such  a  nature,  when  we 
look  at  the  consici oration  for  it,  iis  to  involve 
the  conclusion  thnt  the  defeudnnt  was  im- 
posed upon  and  that  in  executing  these  bonds 
he  was  not  a  free  agent.  A  transaction  of 
this  kind  is  one  which  cannot  be  supported 
by  a  Court  of  equity,  and  we  think  iliat  the 
decision  of  tlie  Subordinate  Judge  is  a  right 
one,  nnd  that  the  appeal  should  be  disroi:;6ed 
with  costs. 


The  7th  December  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesli 

Chtinder  Miiter,  Judges, 

Act  Xof  1859  s,  1%— Decree— Execution. 

Case  No.  181  of  1874. 

MiseeUaneoHS  Appeal  from  an  order  passed 
by  the  Judge  of  Heerhhoom^  dated  the 
\2th  May  1874,  reversing  a  decision  of 
the  Moomiff  of  Bolpore,  dated  the  lOth 
January  1874. 

Puresbnath  Ghose  Mundul  (Ju^lgment- 
debtor)  Appellant , 

versus 

Kristo  Lnll  Dntt  and  another  (Decree- 
holders)    Respondents. 

Baboo  Lukhee  Churn  Hose  for  Appellant. 

Baboo  Katee  Prosnnno  Dtttt  ft>r 

Respondents. 

Where  a  Moonsiff  gave,  under  Act  X  of  1859  s.  78, 
a  decree  for  ejectment  and  for  the  recovery  of  n  certjiiu 
amount  of  rent,  and  the  decree  was  not  modified  in 
review,  it  was  held  that  the  J.ower  Appellate  Court  was 
right  in  holding  that  inasmuch  as  the  tenant  did  not 
deposit  the  money  within  15  days  from  the  date  of  the 
decree,  execution  should  issue  to  recover  possesssion  of 
the  property. 

Markby^  J.— It  appears  in  this  case  that 
the  M oonsiff  originally  gnve,  under  Section  78 

♦  2  L.  B.,  Scotch  Appeals,  p.  6 :  quoted  at  p.  424, 
Vol.  21,  W.  R  *'»''»'         ^  F 


Act  X  of  1859,  a  decree  for  ejectment  wA 
for  the  recovery  of  a  certain  amount  of  rent, 
which  decree  was  of   conrse  subject  to  tiie 
provisions   of    Section   78  in  favor  of  tlw 
tenant  that,  if  the  amount  decreed  was  paid 
within  fifteen  days  from  the  date  of  the  decree 
with    costs   and   interest,   execution  shoold 
be  stayed, — which  of  course  means  siihstan- 
tiully  that  the  decree  is  eaiii»fied,  and  thnt 
part   of    it    whicli    relates    to    recovery   of 
possession  is  cancelled,  and  the  tt^nare  saved. 
That   was    the   decree   given    in   this   suit. 
That  decree  might  have  been  modified  by 
the  Moonsiff  in  review,  or  might  have  been 
modified  by   ihe  Appellate  Court,    In  fnct, 
thH  Moonsiff  had  attempted   to  moillfj  titis 
decree  in  review.     But  it  is  now  finally  lield 
that  the  order  of  the  Moonsiff  granting  tlip 
review  was  illegal,  and  it  is  finally  declared 
that  his  proceedings  in   that   respect  were 
void.     The    original    decree,    therefore,  as 
made  by   the  Moonsiff  sttinds,  nnd  that  is  ihe 
decree  which  is  now  to  be  curri«d  out    It 
seems  to  us  that  the  Lower  Appellate  Coun 
was  right  in   holding   (subject  to  any  other 
object  ions)  that  inasmuch  as   the   tenant  did 
not  deposit  the  money   within   fifteen  days 
from    the   date   of    that    decree,    execuiion 
should   issue   to   recover   possession  of  <he 
property.     The   view   taken    by  the  Judge 
appoiu's  to  us  to  be  entirely  in  accordHnre 
with  the  decisions  of  this  Court.     In  a  cn^a 
reported  in  the  18th  Weekly  Reporter,  p.  412, 
at  the  foot  note,  the  Chief  Justice  Sir  Barnes 
Peacock   observes   that  execution    may  be 
stayed   under  proper  circumstances  by  the 
Appellate  Court.     But  it  is  quite  clear  that 
what  is  there  alluded  to  is  the  action  of  the 
Appellaie  Court  when  the  appeal  against  tlie 
original   decree   is   before   it,    and   not  the 
action   of   the  Court  when  the  decree  comes 
to  be   executed    by   if.     In    the   same  case 
Mr.  Justice  Jackson  says  : — **  The  privilege 
**  allowed   to   tlie  defendant  in  cases  of  this 
'*  nature  to  stay  execution  of   the  decree  ou 
*•  payment  of  the  amount  due  with  costs  «nJ 
"  interest,  is  not  a  matter  within  the  discre- 
«*  tion  of  the  Judge.     That  is  clearly  a  pn- 
*•  vilejre  allowed  to   the  defendant  under  the 
••  decree."     And  Mr.  Justice  Phear  iu  a  case 
reported  in  the  21st  Weekly  Reporter,  p.  J  If 
gives  a  general  exposition  of   this  Section 
with  which  we  entirely  concur.     The  leariied 
Judge    says  : — **  In    a    case    of   this   kind 
**  the  defendant  wns  under  an  obligation  by 
**  the  terms  of  the  decree  not  only  to  pay 
"  the   money   decreed   to    be    paid    to   the 
"  plaintiff,   but  also  to  give  up  possession  o\ 
"  the  property  to  the  plaintiff.     But  then  the 
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"Legislniure  by  tli6  provisions  of  Section  52, 
•Act  VIII  (B.O.)  of  1869  (which  is  siraihir 
"toSectiou  78,  Act  X  of  1859)  givts  a 
"defendant  who  is  under  a  double  obiigntioii 
**of  this  kind,  a  ceriuiii  atnouut  of  relief; 
"for  that  Section  dechires  that  if  he  pays 
"the  amount  of  mnney  decreed  within  fifieeu 
"dajs  from  tlie  date  of  the  d«cree,  then  h  • 
*'sh«ll  be  n  lieved  from  the  operation  of  the 
**  other  poriiou  of  ihe  decree.  In  this  case, 
"then,  the  defeiidiint  might  have  avoided 
"the  cancelmeut  of  his  lease  wiiich  was 
"  directed  by  tlie  decree,  if  he  had  paid  the 
"money  decreed  16  be  fiaid  witliin  fifteen 
"days from  ibe  12th  Auj^ust, — that  is  to  any, 
"nt  any  lime  on  or  before  tlie  27ih  Aiijrust. 
*'He  did  not  ntteinpt  to  pay,  as  I  understand 
"the  fact?,  until  tlie  19th  September.  Con- 
**  seqaeiuly,  he  has  not  don^  anything  to 
•*  entitle  himself  to  the  relief  which  is  afforded 
"by  Secti«m  52  of  the  Rent  Law.'*  Tliat 
beiug  the  right  interpretation  of  this  Section 
thf  Lower  Appellate  Court  was  clearly  right 
ill  Buying  thai  the  fifteen  'days  should  be 
reckoned  from  ihe  date  of  the  only  decree 
which  was  given  in  this  caee, — namely,  the 
original  decree  of  the  Moonsiff. 

'llie  result  is  that  the  Judge's  order  of 
rnnand  is  right,  and  this  specitd  appeal  will 
be  dismissed  with  costs. 


The  8th  December  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.^ 
Chief  Justice,  and  ihe  Hou'bl;s  W.  Aiuslie, 
Judge. 

Act  VIIIo/\S59  s.  SSS-^ Additional  Evidence-^ 
Special  Appeal, 

Appeal  ufider  Section  15  of  the  Letters 
Patent  against  the  decision  of  the  Hon'ble 
F.  U.  Kemp,  one  of  the  Judges  of  the 
High  Court,  dated  the  2Srd  July  1874, 
in  Special  Appeal  No,  2534  of  1 873.* 

Mahomed  Kamil  (Plaintiff)  Appellant, 
versus 

Abdool  Luteef  (Defendant)  Respondent. 

Baboo  Rama  Churn  Banerjee  for  Appellant. 

Moonshee  Serajul  Islam  for  Respondent. 

A  CMC  in  which  the  Subordinate  Judge,  in  anneal, 
t«ok  evidence  under  Act  VIII  of  1859  s.  865,  having 
eorat  up  to  the  High  Court  in  special  appeal,  it  was 
o«ld  that  the  fact  of  the  Lower  Appellate  Court  taking 

♦  Ante,  p.  369. 


additional  evidence  did  not  make  the  special  appeal 
liable  to  be  heard  and  determined  as  if  it  were  a  r^ular 
appeal. 

Couch,  C.J, — In  this  case  the  title  of  the 
plaintiff  depended  upon  a  purchase  by  him, 
and  what  wns  purchased  is  described  iu  the 
kobalah.  Wo  must  lake  that  as  showing 
what  he  purchased  and  acquired  a  title  to, 
assuming  that  the  per8on  selling  to  him  had 
a  right  to  dispose  of  it. 

The  kobalah  it  is  true  con  fains  the  words 
referred  to  bj  the  learned  Judge,  but  it  also 
refers  to  a  description  of  the  property  in- 
tended to  be  cmveyed  by  boundaries  in  the 
schedule,  which  u  the  same  as  if  the  bound- 
aries wer«  in  the  body  of  the  instrument. 
It  then  become  a  question  of  fact  whether 
the  lanl  which  the  plaintiff  sued  for  was 
within  those  boundaries  or  not  ;  and  it  was 
for  the  Lower  Courts,  who  had  to  try  the 
questions  of  fact,  to  deteimine  that. 

The  Moonsiff  decided  against  the  plaintiff, 
but  he  seems  not  to  have  had  his  attention 
directed  to  the  reference  to  the  boundaries. 

The  Subordinate  Ju«ige  having  taken,  as 
he  had  power  to  do,  evidence  under  Sectiou 
355  of  Act  VIII  of  1859,  reversed  the 
Moonsiff's  decision  and  dHcr<*ed  in  the 
plaintiff's  favor  upon  this  question  whether 
the  land  in  suit  come  within  thn  description  of 
the  land  which  the  plaintiff  had  bought.  He 
af>pears  to  have  Mttibfied  himself,  whether 
rightly  or  wrongly  it  is  not  for  us  now  to 
determine,  that  the  plaintiff  did  buy  this 
land. 

In  the  special  appeal  our  learned  colleague 
appears  to  have  thought  that  as  fresh  evidence 
had  been  taken  by  the  Subordinate  Judge,  the 
case  might  be  heard  as  if  it  were  a  rci^ular 
appeal,  and  the  learned  Judge  o<>nsidered 
whether  the  new  evidence  was  worthy  'of 
credit,  and  came  to  the  conclusion  that  it  was 
no%  and  disbelieved  it. 

We  ore  not  aware  that  there  was  any 
authority  that  the  fact  of  the  Lower  Appellate 
Court  taking  additional  evidence  made  the 
special  appeal  liable  to  be  heard  and  decided 
as  if  it  were  a  regular  appeal.  It  does  not 
appear  to  us  that  this  is  the  effect  of  the 
Lower  Appellate  Court  taking  additional 
evidence,  and  so  far  we  cannot  agree  with  the 
learned  Judge. 

Then,  as  we  have  said,  it  was  a  question 
of  fact  whether  this  land  came  within  the 
description  of  the  plaintiff's  kobalah,  ami  it 
was  also  a  question  of  fact  what  was  proved 
by  thechittahs.  The  whole  question  appears 
to  us  to  have  been  one  which  it  was  not  open 
to  tlie  learned  Judge  to  decide  iu  the  special 
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appeal.  Whether  the  Subordinate  Jmlg^'s 
decision  is  right  or  not,  we  will  not  pretend 
to  give  an  opinion  upon  or  to  consider  it, 
because  we  ought  not  \o  coneider  ihnt  in  this 
apecial  appeal.  We  do  not  see  any  thing  in 
his  judgment  which  can  be  said  to  he  nn 
error  in  law  for  which  a  special  app**al  would 
lie.  Therefore,  we  think  the  decision  of  the 
learned  Judge  should  be  reversed, and  instead 
of  the  plaintiff's  suit  being  dismissed,  the 
special  appeal  should  be  dismissed  with  cosis, 
iucluding  the  costs  of  this  heariug. 


The  9th  December  1874. 

Present  ; 

The  Hon'ble  W.  Markby,  Judge, 

LimUation^Act  IX  of  \S7 1  s,  27 —User  "  as 
of  Rightr 

Case  No.  992  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Chitlagong, 
dated  the  ^j^th^January  1874,  reversing 
a  decision  of*  fh^  Additional  Moonsiff  of 
thai  district^  dated  the  SOth  August  1873. 

Alimooddeen  (one  of  the  Plaintiffs) 
Appellantf 

versus 

Wuzeer  Ali  and  others  (Defendnnis) 
Respondents. 

Baboo  Gopeenath  Mooherjee  for  Appellant. 
Baboo  Auhhil  Chunder  .^en  for  Respondents. 

The  enjoyment  described  in  Act  IX  of  1871  s.  27  by 
the  words  '^as  of  right"  does  not  mean  user  without 
trespass,  bat  it  means  user  in  the  assertion  of  a  right. 

In  this  case  the  plaintiffs  sued  to  recover 
immediate  possession  of  a  very  small  strif*  of 
land  lying  between  land  which  is  undisputed- 
ly  their  own  on  the  one  side,  and  land  which 
is  undisputedly  tl»e  land  of  the  defendants  on 
the  other.  In  other  words,  this  is  a  boundary 
dispute.  Substantially  the  questions  raised 
in  the  first  Court  were  first  whether  the 
plaintiff's  claim  was  ban  ed  hy  limitation : 
secondly,  to  what  daghs  and  surplus  of 
daghs  this  land  belongs  ;  and,  thirdly,  if  the 
land  belorgs  to  d'lghs  or  surplus  of  daghs 
of  the  plaintiff,  has  there  been  a  rond-way  so 
as  to  bar  that  portion  of  the  claim  which 
seeks  to  have  tlie  road  closed.  I  should 
have  mentioned  that  the  claim  of  the  plaintiff 
was  also  to  have  the  road  closed.  Now  the 
Aioonsiff  having  raised  these  questions  did 
not  cme  to   any   ex[>res8  finding    u(  on  the 


plea  of  limitation.  He  found  in  accordance 
with  the  Ameen's  report  that  this  land  was 
the  surplus  land  of  the  plainlilf'a  dagh 
No.  1971.  He  also  found  that  althi-ugh 
people  hud  bet  n  in  the  habit  from  time  to 
time  of  passing  over  the  land,  nevertlielesa 
that  the  maliks  of  dagh  1971,  that  if,  the 
plaintiffs,  had  not  only  remonetiated,  but  for 
short  periods  had  closed  up  ihe  passage.  Now 
it  appears  to  me  that  the  Moousiff  lias  given 
very  good  reasons  ft»r  coming  to  that  conclu- 
eiou.  Of  course,  whether  or  no  that  was  a 
light  C('Uclu»ion  it  is  not  for  me  to  sny.  All 
that  I  saj  is  that  the  reasous  given  by  the 
Moonsiff  are  quite  sufficient  for  coming  lo 
the  conclusion  to  which  he  did.  I  think  he 
was  iilsn  justified  in  this  case  in  not  more 
expressly  deti  rmining  the  issue  of  limiiution. 
This  strip  of  land  is  a  very  narrow  one,  and 
it  is  pretty  obvious  that  it  was  turned  to 
no  particular  purpose.  Therefore  it  waa 
nimost  impossible  to  prove  any  acts  of  owner- 
►hip  on  either  side  other  than  those  which  iu 
fact  the  plaintiff  had  proved  to  the  satis- 
faction  of  the  Moonsiff,  namely,  that  he  had 
a^  owner  repeatedly  interrupted  the  U8^<4 
this  piece  of  land  for  the  purpose  of  a  rami 
I  think  that  the  judgment  of  the  Moonsiif, 
subject  to  one  observation  which  I  shall 
make  presently,  was  in  point  of  law  a  right 
judgment.  Then  the  Subordinate  Judge  in 
trying  this  appeal  has  committed  an  error, 
winch,  I  think,  is  fat)d  to  his  judgment.  He 
eays  that  the  plaintitf  did  not  claim  this  laad 
a^i  sur{du8  laud.  The  plaint  has  been  read, 
aud  it  is  clear  that  he  doi  s  claim  this  laud  in 
the  plaint  as  surplus  land,  us^ing  the  Vt-ry 
word  which  the  Subordinate  Judge  himself 
used,  and  the  issue  also  shows  that  that  wu^  the 
way  in  which  the  case  was  presented  to  the 
first  Court.  The  question  raised  by  the  isjsuo 
iswheiht^r  this  land  U  longs  to  two  daghs  of 
the  plaintiff  or  to  surplus  land  of  those  two 
dagh.  Without  then  fore  adverting  to  onj 
other  ground  of  appeal,  I  think  thai  the 
judgment  of  the  Subordinate  Judge  caiuiol 
stand.  The  case  must  therefore  be  remauded 
for  a  fresh  trial  of  the  appeal. 

It  is  I  think  desirable  to  point  out  how  this 
case  should  be  disposed  of.  The  first  ques- 
tion will  be — as  put  by  the  Moonsiff — to  what 
dagh  this  land  belongs.  If  it  is  fouud 
that  it  does  not  belong  to  either  of  the  two 
duahs  of  the  plaintiff  or  to  the  surplus  lond 
of  those  daghs ;  in  other  words,  if  tl"e 
Subordinate  Judge  feels  himself  justified  in 
revrrsing  the  finding  of  the  Moonsiff  ou  that 
point,  of  course  the  suit  must  be  dismissed. 
But,  on  the  other  hand,  if  he  finds  that  the 
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liod  ill  dispute  does  belong  to  eitlier  of  those 
two  (laglis,  or  to  the  surplus  land  of  those 
dn^IiB  belonging  to  the  plniutitf,  theu  the 
fUiiitilf  U  eniitled  to  n  decree  iu  some  shape, 
whether  there  was  a  right  of  way  over  this 
land  or  not,  b^nuse  in  that  case  the  phdntiff 
is  tite  owner  of  this  land  subject  to  a  right 
of  way,  nnd  sulject  to  that  right  lie  will  be 
entitled  to  poseesj^ion  of  it.  If  therefore  the 
firjit  question  is  determined  in  favor  of 
rlie  plaintiff,  it  will  then  be  necessary  to 
(leierinine  whether  or  not  that  right  of  way 
fxists ;  and  whether  it  is  a  right  of  way  of 
the  public  or  a  right  of  wiiy  of  the  di'fendants 
only,  for  it  is  not  quite  clear  what  the  finding 
of  the  Subordinate  Judge  is  upon  that  point. 

I  think  I  also  ought  to  point  out  that,  in 
d'^iermining  that  question,  the  Moonsiff,  as  it 
appears  to  me,  has  fallen  somewhat  into  an 
mor  in  the  statement  of  the  law.  He  says 
in  the  passage  I  have  already  referred  to 
that  "the  maliks  of  dagh  No.  1971  had 
"not  only  remonstrated,  but  for  short  periods 
'Mind  closed  up  the  passage  ;  cousequently 
'* there  has  been  neither  uninterrupted  user 
**Dor  has  that  user  been  as  of  tight."  Now 
in  my  opinion  the  question  whether  the  user 
bns^beeu  as  of  right  under  tho  Act  of  1871 
(li>e3  not  depend  upon  whether  there  has 
b**en  interruption  or  not.  The  Moonsiff 
peems  to  think  that  the  words  "  as  of  right'* 
in  Section  27  of  that  Act,  mean  user  without 
trespass.  I  think  those  words  do  not  mean 
tliat,  and  that  they  mean  user  iu  the  assertion 
of  a  right.  There  is  ground,  no  doubt,  for 
tite  MoonsiflTs  opinion  in  the  view  that  has 
l»^eQ  taken  of  the  same  words  under  the 
English  Prescription  Act,  but  after  much 
coiieiderntioD  I  think  thai  the  words  iu  the 
Indian  Act  mean  what  I  have  above  stated. 
If  the  observations  of  Lord  Wensleydale  in 
the  judgment  in  Brijiht  v.  Walker,  1  Cr.  M. 
and  R.,  page  219,  he  compared  wiih  the 
t'Uervfitions  o(  the  same  learned  Judgn  in 
Fifght  r.  Tlioinas,  1 1  Ad  and  E  ,  page  693,  it 
MriilbeSfen  what  were  the  difiicnities  which 
arose  upon  that  interpretation  of  (hose  word^ 
in  the  English  Act.  I  think  we  ought  to  do 
oiT  utmost  to  prevent  tlie  introduction  of 
those  difficulties  here.  And  giving  to  the 
words  "as  of  right"  what  I  consider  to  be 
their  true  meaning,  and  also  their  accustomed 
meaning  (for  they  are  a  well  known  legal 
exprejssion)  I  think  they  signify  no  more 
tl'an  (as  I  have  said)  that  the  enjoyment 
moit  be  by  a  person  iu  the  assertiou  of  a 
right. 

TheMooDsitiTs  finding  also  is  not  sufficient  on 
die  4ue«tiou  of  iutt:iruptiou.     What  amounts 


to  an  interruption  is  explained  in  the  Act, 
namely,  that  *'  nothittg  is  an  interruption 
'*  within  the  meaning  of  this  Section  unless 
'*  where  theie  is  an  actual  discontinuance  of 
•*  the  possession  or  enjoyment  by  reason  of 
**  an  obstruction  by  the  act  of  some  person 
"other  than  the  claimant,  and  unless  such 
"  obstruction  is  submitted  to  or  acquiesced  in 
**  ft>r  one  year  alter  the  claimant  has  notice 
"  thereof  and  of  the  person  making  or 
"autlioiizing  the  same  to  be  made."  An 
interruption  for  a  short  period  will  not  suffice. 
The  only  other  qualification  for  the  enjoyment 
is  that  it  must  be  peaceable  and  open.  If  it 
is  found  that  the  enjoyment  in  this  case  has 
not  been  peacealde,  then  the  defendants 
cannot  have  the  benefit  of  the  statute.  That 
therefote  will  be  the  question  to  be  consi- 
dered in  deciding  whether  or  no  the  easement 
ban  been  acquired  ;  for  there  is  no  doubt  the 
e«  joyment  was  open  :  in  my  opinion  it  was 
an  enjoyment  as  of  tight,  and  it  has  not  been 
fdiind  to  have  been  interrupted  in  the  sense 
in  which  the  Act  has  defined  an  '*  iuteiTup- 
lion." 

The  appeal  must  be  remanded  to  the 
Subordinate  Judge  lor  retrial.  Costs  to  abide 
tbo  result. 


The  9th  December  1874. 

l^esent  :    ' 

The  Hon*ble  W.  Markby,  Judge. 

Rent — Suit  hy  Co-sharer, 

Case  No,  1243  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  JSlidnapore,  dated  the  \9th 
September  1873,  reversittg  a  decision  of 
the  Moonsiff  of  Ghattal,  dated  the  30th 
June  1873. 

DiiiObuudoo  Roy  (Plaintiff)  Appellant^ 

versus 

OotnaChum  Chowdhry  and  another  (Defend- 
ants) liespondents, 

Uahoo  liama  Churn  Uanerjee  for  Appellant. 

Baboo  Kalee  Mohan  Doss  for  Respondents. 

Where  a  tenant^  knowing  thnt  a  co- proprietor  has 
been  in  possession  of  ^  a  share  for  a  Very  long  time, 
and  after  distinct  notice,  paid  rent  which  belonged  to 
the  said  sharer  to  another  person  who  had  no  title  at 
nil,  it  was  held  that  a  suit  by  that  single  proprietor  for 
his  share  of  the  rent  was  maintainable. 

It  seems  to  me  that  the  judgment  of  the 
Disiiict  Jud<^e   iu    this  catie   cunnoi  be  sup- 
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ported.  The  first  Court  found  timt  the 
plaiutifif  had  been  in  the  possession  of  the 
share  which  be  claimed  for  a  veiy  long  time  ; 
and  that  tlie  tenant  knowing  this,  had  paid 
the  rent  of  the  plaintiff's  shure  to  nuotlier 
person.  Unless  these  facts  are  displaced,  I 
think  it  is  impossible  to  avoid  saying  that 
this  case  is  governed  by  the  Full  Bench 
decision  reported  in  the  2 1st  We«kly  Reporter, 
page  4jS.  That  decision,  no  doubt,  goes  no 
further  than  saying  that  that  pnrticular  suit 
was  mnintuinable.  But  it  seems  to  me  impos- 
sible to  say  that  the  suit  was  maintainable  in 
tlmt  case,  and  not  in  this  upon  the  facts  as 
ibund  by  the  Moonsiff.  In  that  case  Mr. 
Justice  Jackson,  wlio  expressed  his  opinion 
more  fully  than  the  other  learned  Judges, 
eayg  : — *<  There  is  a  class  of  suits  somewliat 
"  resembling  the  present,  in  which  I  have,  on 
<*  several  occassions,  expressed  an  opinion 
"  that  the  plaintiff  is  not  entitled  to  sue 
"separately,  that  is  to  say,  where  several 
"  |)er8ons  being  jointly  entitled  to  receive 
'•  rent  from  a  ryot,  and  having  been  accus- 
**  tomed  to  receive  such  rent  jointly,  after- 
"  wards  one  or  more  of  them  brought  separate 
"  suits  against  such  ryot  in  respect  of  their 
*'  separate  shares.  In  those  cases  it  was 
••  held  that  the  nature  of  the  contract  or 
**  holding  being  such  that  the  ryot  was 
"  accustomed  to  pay  his  rent  in  one  sum  to 
•'  tiie  joint  agent  of  the  owners,  he  ought  not 
*•  to  be  harassed  by  being  sued  in  several 
"  suits  in  respect  of  portions  of  the  same 
"claim."  Mr.  Justice  Jackson,  therefore, 
guardshimself  against  laying  down  the  pro- 
position that  a  single  proprietor  may  sue  in 
all  cases  for  his  share  of  the  rent,  and  as  at 
present  advised  I  concur  in  that  reservation. 
But,  as  the  learned  Judge  then  points  out, 
the  case  then  before  the  Court,  and  also  as 
it  appears  to  me  this  case,  are  different  from 
that,  because  as  I  have  said  accoiding  to 
the  finding  of  the  Moonsiff  the  tenant  here, 
«ft«  r  having  a  distinct  notice,  had  paid  rent 
whieh  belonged  to  the  plaintiff  to  a  person 
who  had  no  title  at  all.  Therefore,  reserving, 
as  Mr.  Justice  Jackson  did  in  that  case,  my 
opinion  upon  the  general  question,  I  still  think 
that  this  suit  upon  the  facts  as  found  by  the 
Moonsiff  is  maintainable.  Tlie  Lower  Appel- 
late Court  has  not  displaced  those  facts,  and 
therefoi-e  I  think  it  was  wrong  in  dismissing 
the  stiit.  The  decision  of  the  Lower  Appel- 
late Court  as  it  at  present  stands  is  erroneous 
In  Inw  and  must  be  set  aside,  and  the  appeal 
remanded  to  be  reheard.  Costs  will  abide 
the  result. 
In  Special  Appeals  Nos.  1241,  1242,  and 


1244  of  1874,  it  app<ars  that  the  Judge  has 
proceeded  upon  thn  same  ground.  Tiierefor^, 
for  the  same  reasons,  the  ju«lgment8  of  the 
Lower  Appellate  Conn  in  tlieso  cases  must 
also  be  set  aside,  and  the  appeals  reoiundHil 
to  be  reheard.  Costs  in  all  these  cases  will 
abide  the  ultimate  result. 


The  lOth  D  cember    1874. 

Present : 
The  Hon'ble  W.  Maikby,  Judge. 

Isiues  -^Jurisdiction. 

Case  No.  395  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Dacca,  dated 
the  I'th  November  1873,  reversiitg  a 
decision  of  the  Moonsiff'  of  iUuNick- 
gunge,  dated  the  2Sth  April  1873. 

Sitanath  Doss  Cliowdhry  and  otiurs  (Defend- 
ants) Ap/iellaniSf 

versus 

Do}adronath   Doss  Chowdhry   and  oUiers 
(Plaintiffs)  flesp tndents, 

Mr.  M.  M.  Ghose  and  Baboo  Doorga 
Mohun  Doss  for  Appcllauts. 

Baboo  Umbicn  Churn  Base  for 
Respondents. 

A  Court  is  not  under  any  obligation  as  to  the  order  ia 
which  it  is  to  try  the  issues  which  are  raised  before  it, 
but  may  dispose  of  them  in  the  way  which  it  conaiden 
moet  likely  to  conduce  to  the  ascertainment  of  the 
truth. 

This  was  a  suit  to  recover  possessiou  of 
certain  land.  The  Moonsiff,  after  a  careful 
consideration  of  the  evidence,  came  to  the 
conclusion  that  the  plaintiff  had  not  proved 
his  possession  within  twelve  yeors,  and  on 
tliat  ground,  without  going  into  the  qucsiioa 
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of  title,  dianii88«*d  the  suit.  The  plaintilf 
appealed,  and  the  Lower  Appellate  Court 
haviag  heard  the  appeal  dealt  with  it  in  this 
way.  The  SqbordiiiHte  Jadge  first  inquired 
into  the  question  of  title,  and  for  tlie  reasons 
whicli  he  atated,  nad  wliioh  I  shall  refer  to 
again  presently,  oame  to  ilie  conclusion  that 
the  docuoieut  upon  which  the  defendant's 
title  was  base^l  was  a  forgnry.  Then  having 
come  to  that  conclusion,  it  was  still  nect^ssary 
for  him,  and  he  went  on,  to  try  the  qiiestiou 
of  limitation.  Differing  from  the  Mooasiff, 
be  disbelieves  the  evidence  of  the  defendant 
aiid  believes  that  of  the  plain  tiff,  and  so 
finds  that  the  plaintiff  had  heen  in  possession 
within  twelve  years.  As  I  have  point«»d  out 
daring  the  argument,  the  only  possible  objec- 
tion that  can  bo  taken  to  the  judgment  of 
tlie  Subordinntn  Judge  in  this  case  is,  tlmt 
when  he  conges  to  deal  with  tlie  question  of 
possession  he  takes  into  his  consideration  the 
resnlt  which  he  had  arrived  at  upon  the 
qnestioD  of  title.  There  can  be  no  doubt,  I 
iliink,  upon  his  judgment  that  finding;  that 
tlie  defendant  had  produced  what  the 
Snbordinate  Judge  considered  to  be  a  forged 
title,  lie,  npon  that  ground,  looked  upon  his 
ease  as  to  possession  with  very  great 
suspicion.  Now  it  has  been  contended  by 
tlie  appellant  that  that  was  in  effect  to 
deprive  the  defendant  of  the  benefit  of  the 
statute  of  limitation  ;  hecause  in  that  way 
a  defendant  might  always  be  called  upon  to 
prove  his  title,  and  then  failing  to  prove  his 
titles  his  evidence  as  to  possession  might  also 
be  descredited.  If  the  effect  of  the  Subor- 
diaate  Judge's  judgment  was  really  to  deprive 
tlie  defendiiint  of  the  benefit  of  the  statute, 
I  should  no  doubt  l)e  hound  to  set  it  aside. 
But  upon  consideration  I  do  not  think  that 
1  can  fairly  say  that  that  is  the  result  of 
tlmt  judgment.  I  think  it  cannot  b'^  denied 
that  no  one  can  impose  upon  any  Court  as  a 
matter  of  law  any  obli<rati(m  as  to  the  order 
in  which  it  is  to  try  the  issues  raised  before 
it.  It  may  well  be  that  the  Court  may 
desire  to  look  into  the  whole  evidence  before 
coming  to  a  finding  upon  any  one  issue,  and 
finding  that  the  pnriy  has  made  a  clearly 
false  case  upon  one  issue  may  express  tlmt 
opinion,  and  then  approach  the  other  issues 
whicli  it  is  necessary  to  try.  I  think  eveiy 
Court  has  an  absolute  right  to  dispose  of 
issues  in  the  way  which  it  considers  most 
likely  to  conduce  to  the  ascertaiment  of  the 
truth.  Therefore  the  judgment  of  the 
Subordinate  Judge  cannot  be  impeached  in 
special  appeal  merely  upon  the  ground  that 
the  question  of  title  was  tried  first. 


Then  as  to  the  mode  in  which  the  Subordi- 
nate Judge  has  tried  the  question  of  title.  He 
says  the  question  of  title  is  this.  He  says 
that  <*  althougii  the  document  is  dated  at  a 
"  time  when  stamps  were  not  in  force,  yet  this 
^*  document  bears  a  stamp."  He  also  says  that 
*'  the  document  describes  the  property  by  a 
**  number,  but  I  have  ascertained  bj  taking 
*'  evidence  that  at  that  time  no  such  number 
"existed."  Then  he  goes  on  to  say  that 
*'  finding  these  tf«o  things  I  cau  come  to  no 
"other  conclusicm  than  this  that  ^his  is  a 
**  forged  d^KSument."  Now  there  is  no  allega- 
tion that  the  defendants  were  taken  by 
surprise  by  the  mode  in  which  the  Subor- 
dinate Judge  has  dealt  with  the  case,  or  that 
they  had  not  full  opportunity  of  explaining 
these  apparent  peculiarities  which  appear  on 
the  face  of  the  document  of  their  title.  I 
think  I  should  not  be  justified  in  saying  as  a 
matter  of  law  that  the  Subordinate  Judge 
was  not  entitled  to  come  to  the  conclusion 
that  he  did,  namely,  that  without  any 
explanation  thiif  document  could  not  be  a 
genuine  document,  and  that  it  must  be  a 
document  forged  by  the  defendants.  It  is 
not  a  case  in  which  the. defendants  have  been 
called  upon  to  prove  their  title,  but  they 
have  produced  a  document  whiclrnpon  the 
face  of  it  the  Lower  Appellate  Court  thinks 
must  be  a  forged  document.  It  has  given 
reasons  for  thinking  so  ;  those  reasons  have 
not  been  met  by  the  defendants  ;  and  I 
cannot  say  that  the  Court  was  wrong  in  law 
in  coming  (o  that  conelusion.  Having  come 
to  the  conclusion  that  the  defendants  have 
put  forward  a  forged  document,  the  Subor- 
dinate Judge  was  quite  justified  in  taking 
that  into  his  consideration  as  an  incident  in 
the  case  when  he  came  to  deal  with  the 
question  of  possession.  It  certainly  must 
throw  discredit  upon  the  whole  case  of  any 
party  when,  in  any  one  part  of  it,  he  is 
proved  to  have  resorted  to  the  use  of  a 
forged  instriimenr.  Whether  or  no  the 
Subordinate  Judge  has  come  to  a  nght 
conclusion  on  the  question  of  fact,  ami 
whether  or  no  also  he  has  tried  this  'case 
exactly  in  the  way  in  which  I  should  have 
tried  it,  is  a  totally  different  matter.  I  have 
no  power  to  interfere  with  his  judgment, 
unless  I  see  that  he  has  committed  an  error 
in  law  )  and  I  am  not  prepared  to  say  that 
there  is  any  error  in  law  committed  by  the 
Subordinate  Judge  in  deciding  this  casr, 
which  renders  his  judgment  impeachable  in 
special  appeal. 

The  appe.il  mu>t  be  dismissed  with  costs. 
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The  18tli  December  1874. 

Present  : 
The  Hoii'ble  W.  Ainslie,  Judge. 

Mortgagor — Mortgagee — Fraud —  Onus 
Prohandi. 

CaseNo.  6B5  of  1874. 

Special  Appeal  from  a  decision  passed  hij 
the  Suhordinnie  Judge  of  Dacca^  dated 
the  22nd  December  1873,  affirming  a 
decision  of  the  Moonsiff  of  Manickgnnge, 
dated  the  \9th  May  1873. 

Apgur   Beparee    mul    nn  'ti»er    (DeftiMlnnta) 
Appellants^ 

versus 

Harree  Molmii  Mdzoomdar  (Plaintiff) 
Ilespondent, 

Baboo  Doorga  Mohun  Duss  for  A|»pellnntB. 

Baboo   I^ullit    Chnnder    Sen    for 
Eespoudeiit. 

In  a  suit  for  possession  where  plaintiff  sets  up  a  late 
purchase  Against  a  defendant  whose  title  is  derived  from 
a  sale  in  execution  of  a  decree  which  was  made  on  a 
mortgage  bond,  and  alleges  that  the  earlier  transaction 
was  fraudulent,  the  onus  is  on  the  pRlintifiF  to  start  his 
case  by  showing  certain  facts  from  which  the  Court 
ought  to  iufer  collusion  between  the  mortgagee  and 
mortgagor. 

The  judgment  of  the  Lower  Appellnte  Court 
mu-t  be  revtn*s»(l.  That  Court  does  not 
appear  lo  have  considered  what  wns  the  posi- 
tion of  the  parties.  The  defendant  is  n  per- 
son who  derivi  8  title  under  what  is  admit- 
tedly the  earliest  transaction  nffeeiing  tin; 
property,  and  tliat  is  a  mortgage-bond  of  the 
23rd  of  Majrh  1273,  which  wns^followed  by 
a  decree  in  1869  and  a  sale  in  execution  at 
the  end  of  the  year,  by  which  ho  acquired 
title.  The  plaintiff  claims  under  a  title  of 
later  date, — namely,  the  4th  of  Aghran  1274. 
He  comes  into  Court  to  obtain   possession   as 


against  the  defendant  by  setting  up  his  Inter 
purchase  aginst  the  earlier  mortgage  and  tlie 
decree  atid  sale  following  thereon,  and  he 
'tl leges  that  this  earlier  mortgage  was  n 
fraudulent  transaction. 

It  seems  to  me  that  the  proceedings  of  a 
Court  must  be  presumed  to  be  correct.  We 
lire  not  to  suppose  that  a  fraud  was  practised 
on  the  Court,  and  tijat  the  decree  aud  sale 
were  the  results  of  that  fraud.  The  onus 
is  on  the  plain tiflT  to  start  his  case  by  show- 
ing c^Tfain  fads  from  which  the  Court  ought 
to  infer  that  the  hold*  r  of  the  mortgng»'-hoiul 
was  acting  in  collusion  with  the  mortgagor 
in  order  to  misrt^pre8«nt  the  date  of  the 
bond,  or,  in  other  words,  that  the  bond 
although  signed  by  Hurree  Mohun  Roy  is  in 
fact  a  forgery,  inasmuch  as  it  has  beeu 
ante-dated. 

Tlie  Subordinate  Judge  has  '"  *  ^^^^y 
elribora»e  judgment,  considered  whethrr  the 
plaintiff  really  yurcliasetl  from  Hurree  Mohun 
Roy,  and  he  has  come  to  the  conclusion 
that  he  did  so.  AdmiHsions  which  he  ranj 
have  made  can  be  used  against  him,  but 
such  admissions  as  are  of  date  subsequent 
to  the  date  of  the  mortirage-bond  are  uo 
evidence  against  the  mortgagee.  There  doi'ri 
not  app  ar  to  me  to  be  iu  the  judgment 
of  the  Subordinate  Judge  any  finding  what- 
ever either  that  this  bond  Is  a  forgery  ptr- 
fee  ted  at  some  date  subsequent  to  the  23rd 
of  Ma^h  1273,  or  that  subsequent  to  that 
date  Asgur  Beparee  joined  Hurree  Mohun 
Roy  in  a  transaction  which  was  simply  color- 
able. None  of  the  witnesses  to  the  boud 
hate  been  examined,  and  no  evidence  what- 
ever seems  lo  have  been  recorded  except 
such  as  bears  upon  the  subsequent  conduct 
of  Hurree  Roy. 

Under  these  circumstances,  it  appears  fo 
me  that  the  plaintiff  has  not  started  aiy 
case  at  all,  and  although  the  Subordinne 
Judge  says  that  there  is  no  proof  of  the  boua 
Jides  of  the  mortgage  set  up  by  the  defeml- 
aut,  that  really  cannot  affect  the  resuU  of 
the  present  suit  ;  and  even  that  finding  ii^ 
qunlified  by  the  })as8age  which  imniediat«  Ij 
follows  it: — "It  is  not  my  purpose  to  sime 
"  whether  the  defendant  has  or  not  a  remedy 
"  still  left  to  him  to  proceed  de  novo  lo 
**  establish  his  claim  in  the  presence  of  ihia 
"  plaintifif."  But  that  is  the  whole  question 
iu  the  case.  The  point  to  be  determined 
in  this  case  was  whether,  as  between  ihe 
parties,  this  mortjtag%-bond  was  effectual 
against  the  plaintiff  or  not.  If  he  has  not 
done  that,  be  has  uoi  determined  any  thing 
iu  ihe  suit,  but  there  can   be  uo  remand  iu- 
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ismach,  as  alrendy  stated,  thd  plaintiff  has 
never  started  his  cose.  The  decree  of  the 
Lower  Appellate  Court  must  be  reversed,  and 
loit  of  the  plaintiff  in  so  fur  as  it  relates  to 
die  1  aiioa  1  gundah  2  kurras  and  2  kraii- 
(eee  share,  the  subject  of  this  appeal,  be  dis- 
miBsed  with  costs. 

la  respect  of  the  remaining  5  gundahs 
ahar^  it  seems  to  me  that  there  never  was 
any  contention  betwt*eu  the  parties,  and 
therefore  it  is  unnecessary  to  disturb  the 
<lecree  of  the  Lower  Courts  in  so  far  as  it 
dedares  the  right  of  the  plaintiff  to  that 
sliare;  but  I  think  no  costs  ought  to  be 
tlJowed  in  respect  of  that. 


The  18th  December  1874. 

I^esenl : 

Tiie  Hon'ble  W  Ainslie,  Judge. 

DefaaU-^Act  V 111  of  18i9  #.  348. 

Case  No.  881  of  1874. 

^pttial  Appeal  from  a  decision  passed  hf 
the  Additional  Subordinate  Judge  of  the 
^i-Pergunnahs,  dated  the  \7th  January 
1874,  affirming  a  decision  of  the  Monnsiff 
of  Alipore,  dated  the  \Oth  June  1873. 

Barod;i  Kjint  Bhiittacliarjee  and  others 
(Defeiidaiita)  Appellants^ 

versus 

Pearee  Mohun  Mookerjee  (Plaintiff) 
Respondent. 

Baboo  Opendro  Chunder  Rose  for 
Appellants. 

Baboo  Bhowanee  Churn  Datt  for 
Respondent. 

Where  an  appeal  is  dismissed  for  default,  the  heariag 
^  objeetioDS  under  Act  Yill  of  1859  a.  848  cannot 
^  allowed  to  proceed. 

The  decree  of  the  Judge  must  be  set  aside, 
•nd  the  case  retariicd  to  him  for  retrial. 
When  the  original  appeal  was  dismissed 
for  default,  the  hearing  of  the  objections 
"nder  Section  348  of  Act  VIII  of  1859  could 
liot  proceed. 

If  the  party  who  made  tliose  objections 
wished  for  a  hearing,  he  ought  not  to  have 
^ken  advantage  of  the  defoult  of  tlie  other 
PW"*/.  The  Judge  will  restore  the  case  to 
*u«  file,  and  hear  the  appeal  and  the  objec- 
^  together.    Costs  will  follow  the  result. 


The  22nd  December  1874. 

Present : 

The  Hou'ble  J.  B.  Pliear  and  G.  G.  Morris, 
Judges. 

Decree  (Original  or  Appellaie) — Execution. 

Case  No.  210  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mgmensingh^  dated  the 
16/A  April  1864,  affirming  an  order  of 
the  Moonsiff  of  Niklee,  dated  the  30tA 
December  1872. 

Bistoo  Pershad  Chuckerbuttj  (Decree-holder) 
Appellant^ 

versus 

Ibhau  Chunder  Roj  (Judgment-debtor) 
Respondent. 

Raboo  Kashee  Kant  Sen  for  Appttllaut. 

Baboo  Nullit  Chunder  Sen  for  Respondent, 

Where  in  a  review  or  appeal  proceeding  a  decree  is 
passed  in  affirnaaiice  of  the  decree  appealed  against,  the 
decree  of  the  appellate  or  reviewing  Uourt  is  the  final 
decree  between  the  parties  and  therefore  the  decree  to  be 
executed.  Two  Full  Bench  deciaiona  on  this  peine 
explained. 

Phear^  J.— The  judgment-creditor  in  this 
case  obtniued  a  decree  against  the  judgment- 
debtor  ill  tlie  Lower  Court  on  the  19th  March 
1869.  Against  this  decree  the  judgment- 
debtor  appealed  to  the  High  Court,  and  the 
High  Court  dismissed  the  appenl  ou  the  16ih 
August  1869.  Bj  dismissing  the  appeal,  it 
virtunllj  affirmed  the  decree  of  the  Lower 
Courts  and  the  final  decrae  between  the 
parties,  although  it  was  expressed  by  the 
decree  of  the  Lower  Court,  which  was  passed 
on  the  19th  March  1869,  was  thus  dated  the 
16tli  August  1869  ;  and  from  that  date 
nuiil  the  date  of  the  present  application  for 
executi(  n,  three  years  had  not  eiajised.  The 
Lower  Court  is,  therefore,  in  our  opinion,  iu 
error  in  holding  that  the  present  application 
is  baired. 

There  seems  to  have  been  in  the  minds  of 
the  parties  some  misapprehension  of  the 
elFect  of  certain  Full  Jencli  decisions  of  this 
Court,  nam<4Ly,  those  which  are  reported  in 
VII  Weekly  Reporter,  p.  521,  and  in  XVI 
Weekly  Reporter,  p.  1,  Full  Bench  Rulings. 
In  the  judgments  which  were  delivered  in 
these  two  cases,  it  is  pointed  out  that  there 
mny  be  three  different  states  of  fact  in 
reference  to  a  matter  of  the  kind  which  is 
now  before  us.     First,  the  judgment-creditor 
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mny  npp^al  or  present  an  application  for 
review  ;  and  this  nppeal  or  applicniion  for 
review  may  be  disposed  of  without  the  other 
side  beiugr  called  upon  to  meet  it.  In  sudi 
a  case,  the  act  of  the  jvidgment-debtor  has 
failed  to  alter  the  decree  which  was  passed 
ngainst  him  and  does  not  aud  cannot  count 
ill  favor  of  the  judgment-creditor  in  respect, 
of  the  lime.  If,  however,  an  application  of 
this  sort  is  opposed  by  the  judgment-creditor, 
nnd  the  result  of  the  opposition  is  that  \hv 
appeal  or  review  fails  without  any  final 
decree  in  the  appealing  or  reviewing  Court, 
then  the  step  which  was  taken  by  the  judg- 
ment-creditor is  reckoned  as  a  step  taken  by 
him  for  the  purpose  of  keeping  his  originnl 
decree  alive.  In  both  these  instances,  the 
final  decree  between  the  parties  is  the  decree 
which  was  appealed  against  or  sought  to  be 
reviewed.  And  the  reekoning  of  the  time 
for  execution  varies  according  as  the  judg- 
ment-creditor has  taken  any  step  iu  the 
matter  or  not. 

The  third  case  is  where  in  a  review  or 
appeal  proceeding  a  decree  is  passed  in 
afiirmance  of  the  decree  appealed  against. 
And  in  that  case  (as  was  held  in  the  Full 
Bench  decisions)  the  last  decree,  i.e.,  that  of 
the  appeal  or  reviewing  Court,  is  the  final 
decree  between  the  parties,  and  is  therefore 
the  decree  which  falls  to  be  executed. 

We  think  that  the  judgment  of  the  Lower 
Court  must  be  reversed,  and  execution  must 
issue  upon  the  application  of  the  judgment- 
creditor.  He  must  have  bis  costs  in  all  the 
Courts. 

We  assess  pleader^s  fees  at  one  gold 
mohur. 


The  22nd  December  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge. 

Presumption^Act  X  of  1859  «.  4. 

Case  No.  679  of  1874. 

Special  Appeal  from  a  decision,  passed 
by  the  Judge  of  2^'Pergunnahsj  dated 
the  Z\9t  December  1873,  affirming  a 
decision  of  the  2nd  Moonsiff  oj 
Diamond  Harbour^  dated  the  Zist  Janu" 
ary  1873. 

Pearee   Mohun    Mookcijee    (Plain tiff) 
Appellant^ 

versus 

Koylas  Chunder  Hyragooand  oihers  (Dcfend- 
II II is)    Rfspoiidcnts. 


Baboo  Aushootosh  Mookerjee  for  Appellant. 
Baboo  Doorga  Bam  Base  £oy  Respondenls. 

In  a  suit  for  enhanced  rent,  where  ^defendant  plead* 
the  presumption  arising  under  Act  X  of  1859  s.  4,  t\w 
fact  that  he  holds  a  pottah  of  a  date  aubscqacnt  to  the 
permanent  settlement,  but  granted  in  confirmation  of  a 
prior  holding,  does  not  rebut  the  presumption. 

The  defendnnt  alleged  thai  he  had  hehl 
the  land  from  the  year  1190  at  a  rent  of 
sicca  Rs.  6-12,  which  was  converted  in 
1245  into  Compnny's  Rs.  7-3-5  and 
claimed  exemption  from  payment  of  enhanced 
ronton  the  presumption  arising  under  Sec- 
tion 4  of  Act  X  of  1859,  on  proof  of  pny. 
ment  of  an  uniform  rate  of  rent  for  the  iRst 
thirty  years.  The  pleader  for  the  respondent 
in  this  cnso  laid  stress  on  the  words,  us-d  by 
Sir  Barnes  Peacock  in  the  case  rq>orted  in 
VI  Weekly  Reporter,  page  57,  Act  X  Ral- 
i„gg . — "  So  if  he  (the  defendant)  w  re  to 
•'  say  *  I  have  held  for  a  period  of  20  yoiira  nt 
**  tiie  same  rent  ;  I  hold  a  pottah  of  a  date 
**  subsequent  to  the  permanent  seti lament,  l>ut 
"  that  pottah  was  granted  to  me  in  cor.firraatioa 
"  of  a  prior  holding  ;'  that  would  not  rebus 
"  the  presumi>tion  arising  from  the  proof  of 
"  his  having  held  at  a  rent  which  has  not  been 
"  changed  for  a  period  of  twenty  jenrs  next 
"before  the  commencement  of  the  suit," 
These  words  occnr  in  the  judgment  of  u  Full 
Bench  :  and  although  a  decisian  has  been 
pointed  out  which  seems  to  be  iu  conflict 
with  them,  the  Court  is  bound  by  the  Full 
Bench  ju«igment  ;  and  tl;at  the  Courts  below 
were  right. 

The  special  npi  eal  is  dismissed  with  (iosts 


The  22nd  December   1874. 

present  : 

The  Hon' hie  W.  Ainslie,  Judge. 

Plaintiffs  Failure  to  produce  Evidence — Act 
F///0/  1859*.  114. 

Case  No.  690  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  2'i'f^ergun- 
vahs,  dated  the  29th  December  1873, 
affirming  a  decision  of  the  Moonsiff 
pj  Salhhira,  dated  the  24//i  5!arch  1873. 

Mofizooddeen  nnd   others  (pome  of  the 
Dercudiiuts)  Appellants^ 

versus 

Shaikh  Amooddeen  and  otlicra  (Plaiutiffi^} 
Bcspondents,  . 
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Udboo  Doorga  Mohnn  Dass  for  Appellants. 
Baboo  Nil  Madhub  Hose    for  Respoudents. 

A  plaintifTs  neglect  to  produce  evidence  on  the  da^ 
fixed  for  hearing,  precludes  him  from  bringing  a  fresh  suit 
with  respect  to  the  same  cause  of  action,  just  as  his  de- 
iuiU  iroold  under  Act  VIII  of  1859  s.  1 14. 

I  THINK  that  the  judgraeot  of  both  the 
€oart8  below  is  wrong,  and  that  the  former 
decree  of  the  25th^  February  1872  is  a  bar 
to  the  present  suit.  It  is  admitted  that  the 
liarties  are  the  same,  the  cause  of  notion  is 
the  same,  and  tliough  it  is  not  distinctly 
ftdmitted  on  the  other  side  that  the  sulgect- 
matter  is  the  same,  yet  it  is  a  mere  sugges- 
tion that  it  may  be  somewhat  different. 

Id  the  suit  in  which  that  decree  was  made 
the  defendants  were  summoned  and  brought 
into  Court.  Buth  parties  appeared  by  their 
pleaders  ;  a  day  was  fixed  for  hearing  ;  nnd 
un  the  day  fixed  for  hearing,  the  plaintiff, 
•lihongli  he  was  present  or  represented  in  the 
eoit,  took  no  steps  whatever  to  proceed  with 
it  There  was  uo  evidence  to  support  his 
cnse,  and  the  suit  was  accordingly  dismissed, 
aud  it  must  be  assumed  that  the  burden  of 
proof  was  properly  upon  him.  It  seems  to 
me  that  if  the  absence  of  a  plaintiff  from 
Court  at  the  time  appointed  for  the  hearing  of 
his  suit  may  lead  to  a  deci-ee  which,  under 
Section  114  of  Act  VIII  of  1859,  concludes 
hira  from  bringin*;  a  fresh  suit  with  respect 
to  the  same  cause  of  action,  his  neglecting  to 
produce  evidence  on  the  day  fixed  for  henr- 
iogmuat  equally  beheld  to  preclude  him. 
He  pot  the  other  party  to  the  trouble  of 
collecting  evidence  aud  bringing  it  into 
Court,  aud  there  seems  to  be  no  reason  why 
he  should  be  treated  more  leniently  than  a 
plaintiff  who  fails  to  appear  at  the  hearing 
ofhiacase. 

The  case  does  not  come  within  Section 
110.  It  was  not  treated  as  under  Section  97, 
Md  I  am  not  aware  of  any  other  Section  iu 
tlie  Civil  Procedure  Code  by  which  a  suit 
once  commenced  can  be  terminated  iu  such  a 
manner  as  to  allow  its  being  recommenced, 
subject  of  course  to  limitation. 

I  must  hold  that  the  Court  which  made 
•he  decree  of  1872  heard  all  that  was  laid 
before  it  by  either  party,  determined  the  suit 
on  the  materials  then  before  it,  and  made 
Buchadt'creeas  is  an  estoppel  uuder  Section  2 
ofActVillof  1859. 

The  decrees  of  the  Lower  Courts  must  be 
reversed,  and  the  suit  dismissed  wiili  all 
costs. 


The  22nd  December  1874. 

Present :  , 

The  Hon'ble  W.  Ainslie,  Judge, 

Tenancy^Right  of  Occupancy, 

Case  No.  838  of  1874. 

Special  Appeal  from  a  decision  passed  hi} 
the  \st  Subordinate  Judge  of  Hooghlt/^ 
dated  the  \2ik  January  1874,  modifying 
a  decision  of  the  Moonsiff  of  Oolooberia/i, 
dated  the  2Sth  July  1873. 

Anund  Chuuder  Mudduck  (Plaintiff) 
Appellant, 

versus 
Rash  Beharee  Dey  (Defendant)   Respondent, 

Baboo  Tarucknath  Dutt  for  Appellant. 
Baboo  Sham  Lall  Mitter  for  Respondent. 

A  tenant  in  possession  who  derives  his  right  from  the 
zemindar,  cannot  be  ousted  b^  a  prior  tenant,  unless  the 
latter  can  show  that  the  zemmdar  waa  not  in  a  position 
to  give  the  former  leave  to  occapy  the  land  and  that  ho 
himself  had  a  right  of  some  aaperior  nature  which  con- 
trolled the  zemindar*8  power. 

Both  parties  in  this  suit  derive  their  title 
from  the  same  landlord.  The  defendant 
was  the  original  tenant  of  these  lands.  He 
crot  himself  imprisoned  for  a  long  term  of 
sixteen  years.  During  his  confinement  hi8 
wife  died,  leaving  two  minor  children. 
Either  from  misfortune  or  neglect  he  made 
no  arrangement  for  the  management  of  the 
property  he  had  outside  the  jail,  and  the 
direct  result  was  that  the  holding  which  is 
the  subject  of  this  suit  remained  unoccupied. 
In  this  state  of  things,  the  plaintiff  went  to 
the  zemindar  and  obtained  from  him  leave  to 
enter  upon  tlie  lands,  and  accordingly  held 
them  for  a  period  of  twelve  years  before  he 
was  ousted  by  the  defendant.  It  is  alleged, 
and  it  may  be  true,  that  the  plaintiff  deceived 
the  zemindar,  and  induced  him  to  accept  him 
as  a  tenant  by  information  which  was  not  true. 
Whether  that  would  give  the  zemiudar  any 
right  against  the  plaintiff  is  a  matter  with 
which  we  have  nothing  to  do.  It  is  quite 
clear  that  whether  he  deceived  the  zemindar 
or  whether  he  did  not  deceive  him,  he  cannot 
be  said  to  have  committed  fraud  against  the 
defendant.  He  has  in  support  of  his  case  put 
forward  a  documeut  purporting   to  convey 
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property  from  tlie  ilefeudunt  to  himself, 
which  the  Lower  Appellate  Court  holds  to  be 
a  forgery.  But,  becnuse  he  hns  attempted  to 
etrengtheu  his  positiou  ns  n  tenant  with  the 
license  of  the  zemindar  by  alleging  the 
license  of  the  defendant  also,  it  does  not 
follow  that  the  suit  ought  to  be  dismissed. 
He  has  got  a  right  from  a  person  who  is 
cnpable  of  giving  him  leave  to  occupy  the 
Innds.  That  person  has  come  forward  to 
give  evidence,  and  hns  apparently  not  with- 
drawn his  leave.  It,  therefore,  becomes 
necessary  for  the  defendant  to  show  that  the 
zemindar  was  not  in  a  position  to  give  that 
leave  ;  that  he  himself  had  such  a  right 
either  of  occupnucy  or  of  some  superior 
nature,  that  the  zemindar's  power  to  give  the 
lands  to  the  ploiniiff  was  controlled.  He  has 
done  nothing  of  the  kind  ;  and  even  if  he 
had  attempted  to  do  so,  it  seems  to  rae  that  it 
would  have  been  almost  impossible  for  him  to 
get  over  (he  fact  that  his  right  as  well  as  his 
remedy  had  become  destroyed  by  the  fdain- 
tiflTs  possession  of  the  land  for  upwards  of 
twelve  years  whether  through  his  misfortune 
or  neglect. 

The  judgment  of  the  Lower  Appellate  Court 
must  be  reversed,  and  that  of  the  first  Court 
rt- stored.  The  appellant  will  pet  his  costs  in 
this  and  the  Lower  Appellate  Court. 


The  22nd  December  1874. 

Present : 
The  Hon'ble  W.  Ainsli.*,  Judge. 

PossesHory  SuH^Ouua  Probandi, 

CaseNo.  909of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  26th  January  1874,  affirming  a  deci- 
sion of  the  Sudder  Moonsiff  of  that 
district^  dated  the  \2th  May  1873. 

Juggut  Chunder  Chowlhry  (Defendant) 
Appellant, 

versus 

Issur  Chunder  Foladar  (Plaintiff) 

Uespondent.  j 


Baboo  Grija  Suukur  Nojoomdar  for 
Appellant. 

Baboo  Mohendro  Lall  Mitter  for 
Respondent. 

Plaintiff  claimed  certain  land  as  the  lakheraj  of  one 
S,  purchased  by  him  some  years  previously,  and  defend- 
ant alleged  that  it  was  originally  the  lakheraj  Und  of  B, 
from  whom  A,  the  father  of  S,  held  it  as  jnmnksi,  and 
that  he  (defendant)  purchased  it  from  B*8  heirs,  oooti- 
nued  A  in  his  holdingf  and  subsequ  ently  sued  A  for 
arrears  of  rent,  sold  the  tenure  in  execution,  and  bought 
it  himself.  The  Lower  Appellate  Court  was  of  opinion 
that  even  if  plaintiff's  pnrciiase  was  made  on  a  wroog 
declaration  as  to  the  nature  of  S's  right,  still  as  it  was 
admitted  that  S  had  held  the  land  under  some  sort  of 
legal  right,  plaintiff  was  entitled  to  posaeasiou  under  that 
right: 

Held,  that  this  opinion  was  bad  in  law,  and  thjtt 
plaintiff  having  failed  to  prove  his  case  was  not  entitled 
to  a  decree. 


The  plaintiff  in  this  suit  came  into  Court 
claiming  certain  InncU,  partly  as  ancestral 
lakheraj  and  partly  as  the  lakheraj  of 
Sreenath,  purchased  by  him  some  years  since. 
This  appeal  only  concerns  tlie  land  which  id 
said  to  have  been  the  lakheraj  of  Sreenath. 

The  defendant  alleges  that  this  was  origi- 
nally ilie  lakheraj  lund  of  Boikunt  Nath 
Bhuttachaijee ;  that  Abhim  Chunder,  the 
father  of  Sreenath,  held  it  as  jummai  land  ; 
that  he,  the  defendant,  purchased  it  from 
ihe  heirs  of  Boikunt  Nath  and  continued 
Abhim  Chunder  in  his  holding  ;  and  that 
eventually  he  sued  Abhim  Chunder  for 
aiTcai's  of  rent,  and  sold  the  tenure  in  execu- 
tion of  decree,*  purchasing  it  himself. 

The  Subordinate  Judge  has  found  tliat  it 
is  not  proved  that  this  land  was  ever  the 
jummai  land  of  Sreenath  held  under  those 
who  had  a  lakheraj  title  derived  from 
Boikunt  Nath  Bhuttaohnrjee  ;  but  he  has 
gone  on  to  find  whether  this  land  is  in  fact 
the  lakheraj  property  of  Sreenath.  Uo 
says  : — **  Even  allowing  for  the  sake  of  argu- 
^*ment  that  at  ihe  sale  at  which  the 
"  plaintiff  purchased  the  land,  a  wrong  declar- 
*'  ation  was  made  with  regard  to  the  nature 
"of  the  right  which  Sreenath  had  in  it,  still 
*<  when  it  is  admitted  that  Sreenath  held  the 
"property  under  some  sort  of  legal  right,  I. 
"  am  clearly  of  opinion  that  the  plaintiff  ia 
''virtue  of  his  purchase  is  entitled  to  posses- 
"sion  under  that  right." 

It  appears  to  me  that  this  part  of  the  judg- 
ment is  bad  in  law.  The  plaintiff  came  into 
Court  alleging  that  this  was  the  lakheraj  land 
of  Sroenath,  and  seeking  to  establish  his  full 
ownership  in  respect  of  it.  If  he  failed  in  tliat, 
it  does  not  at  all  follow  from  his  having  proved 
thai  Sreenath  was  a  tenant  unlcr  some  one 
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elt»,  tliat  he  would  be  entitled  to  a  decree  in 
the  suit.     Tlie   Subordinate    Judge   further 
goes  on  to  say : — "  Be  tlint  as  it  may,  I  do  not 
''think   that  Sreennth  held    this  Inud   on  a 
*^jummai   tenure,  and   not   ns   his   Inkheraj 
**  proper! J.     It   is  admitted  on  tlie  part  of 
"the  appellant  that  this  iiind  is    Inkheraj  ; 
"'sod  it  is  shown  by  a  taidod  filed   by  the 
*'p(amuff    that    Gkur   Mohuii   Poddar,    the 
**  tduitted  common  ancestorof  the  plaintiff  iind 
**  of  Sreenath,  had  a  lakhernj  and  in  mousuli 
^Bofehor.     Under  such  circumstances  the 
^BttonJ  presumption  is  that  Sreenath  who 
*'hitfJiis  house  on  the  land  now  under  con- 
*iiiiantion  held  it  as  his  Inkhemj  property." 
Hfv  in  the  first  pince  he  is  wrong  in  treut- 
i^ftbe  statement  of  the  appellant  that  this 
Mis  lakheraj  as  sn  admission.     No  doubt, 
At  appellant   before  him  said  that  this  land 
WIS  lakheraj;  but  he  distinctly    denied  that 
it  was  the  lakheraj   of  Sreenath.     He  posi- 
tively asserted  that  it  is  not  the  Inkheraj  of 
Sreenath    and    that  so    far   ns   Sreenath    is 
eooeemed  he  never  had  any  thing  more  than 
a  rjotee  interest. 

Then  there  remain  tliese  two  facts  that  a 
efftfein  taidad  has  been  filed  by  the  plaintiff 
which  shows  that  one  Gour  Mohun  Poddur 
had,  io  jDOuzah  Bogchur,  some  lakheraj  land 
in  00  way  identified  ;  and  that  Sreenath  had 
Ills  house  on  the  land  now  in  suit.  From 
these  two  facts  and  from  the  admission  of 
tbe  ftppeiUnt  (which  is  a  positive  denial)  he 
iofers  that  Sreenath  held  this  land  as  his 
kkhemj  property — an  inference  which  the 
nc^ent  here  has  not  undertaken  to  sup- 
fX.  It  does  not  at  all  follow  that  because 
^  ItDd  is  not  the  lakhernj  of  Boikuut 
^hA,  that  therefore  it  is  the  lakheraj  of 
Srseoatb.  It  does  not  follow  that  it  is 
'ikheraj  at  all.  Certainly  the  statemeat  of 
I'le  defendant  that  it  is  the  Inkheraj  of 
fioikuot  Nath  cannot  be  strained  in  such  a 
way  as  to  make  it  an  admission  in  favor  of 
ili«  plaintifi  that  at  any  rate  it  is  the  lakhe- 
raj property  of  some  body.  It  seems  that 
^ere  is  some  evidence  (upon  the  value  of 
*hieh  this  Court  is  not  in  a  position  to 
^press  nn  opinion)  on  the  point  whether 
tltis  land  is  the  lakhernj  of  Sreenath  or  not. 
1*hs  case  must  go  back  to  the  Subordinate 
Jad»e  that  he  may  find  on  the  evidence  of 
<i<e  plaintiff  on  the  record  whether  he  has 
cuffieiently  proved,  not  only  that  there  was 
in  the  village  some  lakheraj  land  belonging 
^  his  ancestor  Sreenath,  but  that  it  is  the 
identical  land  which  is  the  subject  of  this 
•ait 
The  costs  will  follow  the  result. 


The  Ist  September  1874^ 
Preseni: 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Noji'tigricultural  Holdings — Landlord  and 
Tenant^  Rent 

Case  No.  1091  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly^  dated  the  Wth 
February  1874,  reversing  a  decision  of 
the  Additional  Moonsiff  of  Stramporef 
dated  the  Hlh  November  1873. 

Ranee  LnluniuoneH  and  nuother  (Defendants) 
Appellants^ 

versus 

Rajah  Ajoodhya  Ram  Khan  (Plaintiff) 
Respondent. 

Baboo  Bhotoanee  Churn  Dutt  for  Appellant*. 

Baboos  Kalee  Mohun  Dass  and  By  dona  th 
Dutt  lor  Respoudeui, 

Except  in  the  case  of  agricaltaral  holdings^  landlordu 
and  tenants  cannot  be  compelled  to  enter  into  a  contract 
against  their  inclination,  nor  can  a  tenant  who  holds  at 
an  inadequate  rent,  and  who  has  no  right  to  hold  at  a 
fixed  rate,  be  compelled  by  prooeediogs  ia  the  Civil 
Court  to  pay  a  higher  rate  joi  rent 

Jachsouy  J, — Thb  land  occupied  hy  the 
defendant  in  this  case  is  not  an  agricultural 
holding.  This  is  shown  hy  the  circum- 
stance that  the  Moonsiff  tried  the  case  not 
as  a  rent  suit  but  as  an  ordinary  civil  suit, 
and  the  Moonsiff's  procedure  in  that  reept-ct 
appears  to  have  met  with  the  Judge's 
approv-fll.  Notwithstanding  thai,  the  Judge 
appears  to  consider  himself ,  authorized  to 
enquire  into  the  nature  and  condition  of  the 
land  ;  that  the  defendant  holds,  and  of  the 
holdings  of  persons  who  occupy  8urroundiu<; 
lands  and  finding  tha(;  the  neighbouring 
occupiers  paid  considerably  higher  rent  than 
the  defendant  paid,  he  has  arrived  by  estima- 
tion at  what  he.  thinks  a  fair  and  equitable 
rate,  rts.,  Bs.  10  a  beegnh.  Now  unless  in 
the  case  of  agricultural  holdings  (and  these 
fall  under  the  rent  law)  there  is  no  law  to 
compel  landlords  and  tenants  to  outer  into  u 
contract  which  they  are  not  inclined  to  enter 
into.  If  the  defendant  in  the  present  case 
is  holding  the  plaintiff's  lands  and  premises 
at  an  inadequate  rent,  and  has  no  right  to 
hold  the  samo  without  alteration  of  the  rate, 
the  plaintiif  cannot  by  proceedings  in  the 
Civil  Court  compel  the  defendant  to  pay  at  a 
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higher  or  enhanced  rate.  The  procedure  m 
8och  cases  is  of  a  different  nature.  The 
judgment  of  the  Lower  Appellate  Coon 
must  he  reversed,  and  the  plainiiff 'a  suit  dis- 
missed with  eosts. 


The  16th  September  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 

McDoneli,  Judges. 

Promises —  Consideration, 

Case  No.  1150  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated  the 
2nd  March  1874,  reversing  a  decision  of 
the  Additional  Subordinate  Judge  oj 
that  district,  dated  the  30//»  Mag  1873. 

Mr.  Mackertich  Peter  (Defendant) 
Appellant^ 

versus 

Mr.  Pogose  Vardon  (Plaintiff)  Respondent. 

Mr,  W.  C.  Bonnerjee  and  Bahoo  Umbiha 
Chum  Ghose  for  Appellant. 

Jl/f.  C.  Jackson,  Bahoo  Doorga  Mohun 
£>os8.  aud  Moulvie  Serajul  Islam  for 
Respondent. 

Where,  by  reason  of  a  promise,  the  promisee  refrains 
from  bringing  a  suit,  which,  but  for  the  promise,  he  may 
have  brought,  there  is  good  consideration  for  the  pro- 
mise ;  but,  if  at  the  time  of  the  promise,  no  remedy 
remained  to  the  promisee  by  reason  of  limiutlon,  there 
is  no  valid  consideration,  and  the  promise  cannot  be 
enforced  at  hiv. 

Jackson,  J.— The  facts  of  this  case  are 
sufficiently  stated  in  the  judgmento  of  th«* 
Courts  below,  and  the  question  which  we 
have  to  determine  in  special  appeal  is 
whether  upon  the  facts  found  by  the  Lower 
Appellate  Court,  the  defendant,  Mackertich 
Peter,  is  liable  to  pay  the  amount  claimed  in 
the  plaint.  The  only  explicit  finding  of  the 
Judge  upon  which  it  appears  to  ns  that  lia- 
bility can  be  founded  is  that  as  to  the  promise 
made  by  the  defendant  in  June  or  July  1871. 
That  appears  to  have  been  a  promise  that  if 
the  plaintiff  then  abstained  from  bringing  a 
suit  against  the  widow  and  personal  repre- 
sentative of  the  deceased  brother  of  the 
defendant,  he  (defendant)  would  pay  tlie 
amount  due  to  the  plaintiff.  It  seems  to  be 
clear  that  as  regards  a  considerable  portion 
of  the  claim,  viz.,  that  comprehended  in  the 
bills  of  July  1867  aud  for  January  1868,  the 


claim  was  barred  by  lunitation,  and  that  the 
plaintiff  could  not  in  July  1871  have  broaght 
a  suit  for  the  recovery  of  those  amounts,  la 
respect,  therefore,  of  those  amountSi  the  pro* 
raise  which  we  must  suppose  to  have  been 
made  was  made  wholly  without  conBideration. 
It  is  of  course  a  good  consideration  if  bj 
reason  of  the  promise  the  promisee  refrains 
from  bringing  a  suit  which,  but  for  the  pro* 
mise,  he  might  have  brought ;  but  when  at  the 
time  of  the  promise  no  remedy  remaiDs  bj 
reason  of  limitation,  there  is  no  valid  con- 
sideration. We  deferred  giving  judgment  in 
this  case  in  order  to  consider  the  question 
which  seemed  to  arise  upon  that,  m., 
whether  the  defendant  could  be  saidbj 
reason  of  his  previous  conduct  to  have  placed 
himself  in  such  a  position  as  to  be  ieuamd 
from  raising  the  question  of  no  consideratioD, 
that  is  to  say,  whether  he  had  by  his  con- 
duct und  assurances  so  induced  the  pkinutl 
to  abstain  from  bringing  a  suit  whicli  pre- 
viously he  might  have  brought  as  to  be 
debarred  in  equity  from  raising  that  plea  ;  bat 
it  appears  tons  that  upon  the  finding  of  tbe 
Judge  there  was  no  such  clear  case  of  con- 
duct on  the  part  of  the  defendant  as  to  plice 
him  in  that  position.  We  think,  therefor^ 
tliat  the  ordinary  rulei  in  such  ca^s  nust 
'  prevail,  and  tliat  the  promise  so  made  widioai 
consideration  cannot  be  held  sufficient^ 
enable  plaintiff  to  recover  the  amounts  which 
at*e  mentioned. 

As  to  ihe  sum  of  Bs.  400  in  respect  of 
I  which  a  bond  was  executed  by  plaintiff  to 
I  Moulvie  Ameenooddeen  Ahmed  on  the  9ih 
i  March  1867,  we  think  tlia  time  must  run 
'  from  the  date  on  which  payment  was  made, 
I  and  that,  therefore,  this  sum  falls  wiihhi  the 
!  period  of  limitation. 

Then    there    remains    only    the    amount 
covered  by  the  bill  of  January  1869.    In 
respect  of  that  amount  it  is  uncertain,  as  v^e 
are  not  able  to  read  the  account  which  is  in 
the  Armenian,  language,   whetlier  any  and 
what  portion  of  the  claim  falls  within  ths 
period  of  limitation.     As  to  such   purchases 
as  were  made  within  three  years  before  tbe 
making  of  the  promise,  we  consider  that  the 
defendant  must  be  held  to  he  bound.     The 
case  will,  therefore,  go  back  to  the  Lower 
Appellate   Court  in  order  that  it    may  find 
which  of  the  purchases  specified  in  that  bill 
were  made  within  three  years  of  the  date  of 
the  promise.     In  respect  of  the   sums   which 
do  not  fall  within  that  period  the  suit  will 
have  to  be  dismissed. 

Under    the  circumstances  we  think 
party  should  pay  his  own  costs  iu  the  suit 
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The  2U%  September  1874. 

Fresent ; 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Act  VI II  of  185&  i.  S^Cause  of  Action. 

Case  No.  1045  of  1874. 

Sp4eial  Appeal  from  a  decision  passed  by 
ike  Jnige  of  Moorshedahad^  dated  ihe 
2nd  March  1874,  affirming  a  decision  of 
ihe  Subordinate  Judge  of  that  district^ 
dated  the  4th  August  1873. 

James  Hills  and  another  f  two  of  the 
Defendants)  Appellants^ 

versus 

S.  6.  Clerk  (Plaintiff)  Respondent. 

Mr.  G.  H.  P.  Evans  for  Appellants. 

Baboo  Grish  Chunder  Ghose 
for  Respondent 

Where  plaintiff's  cause  of  action  consisted  in  defend- 
ants' Tefosal  to  pay  the  price  of  certain  indigo  seed 
aoppliad  to  them,  which  payment  ought  to  hare  been 
made  at  the  plaiotifTs  residence  in  Moorshedabad,  the 
"cause  of  action **  was  held  to  have  arisen  within  the 
jariadietion  of  the  Sobordinate  Judge  of  that  district, 
within  tiie  meaning  of  Act  YUI  of  1859  a.  6. 

The  words  ^*  cause  of  action  "  in  that  Section  need  not 
be  interpreted  as  meaning  the  whole  cause  of  action. 

Jachson^  «7. — The  only  question  raised  in 
this  case  was  whether  the  Court  of  the 
Subordinate  Judge  of  Moorshedabad  had 
jariisdiction  to  try  tlie  suit.  This  question 
«is  decided  both  by  that  Court  and  by  the 
Iiower  Appellate  Court  in  favour  of  the 
pltiatiff.  The  Uarned  Counsel  who 
addressed  as  for  the  special  appellants  argued 
this  matter  at  considerable  length,  but  those 
aigumeots  were  chiefly  based  upon  English 
eases  or  upon  cases  arising  in  the  original 
side  of  the  High  Court ;  and  the  decisions  in 
those  cases,  at  least  those  which  appear  to 
have  prevailed  in  England,  turn  chiefly  upon 
the  words  **  whole  cause  of  action,*'  tlie  term 
**  caoae  of  action  "  in  England  having  been 
MBsirued  to  mean  the  whole  cause  of  action, 
md  the  Letters  Patent  of  the  Hivh  Court  in 
ngard  to  the  exercise  of  the  ordinary 
iriginal  civil  jurisdiction  contain  the  express 
•ioB  in  whole  or  in  part.  In  particular  our 
•ttentioD  was  called  to  an  elaborate  and  very 
laarned  judgment  of  Mr.  Justice  Holloway 
k  lU  Madras  High  Court  Reports,  p.  38^ 
the  case  of  Deaousa  if.  Coles.  It 
I  to  118  that  in  this  case  the  plaintifl^s 
|tiaie  of  aetioii  consiated  in  thisi  that  the 


defendants  refused  to  pay  the  price  of  certain 
indigo  seed  supplied  to  them  by  the  plaintiff 
nt  their  request,  which  pajrroent  ought  to 
have  been  made  at  the  plaintifi^s  residence* 
There  was,  therefore,  an  expectation  of  the 
fulfilment  of  the  contract  within  the  district  of 
Moorshedabad.  We  think  it  it  not  necessary 
to  interpret  the  words  '*  cause  of  action  "  as 
meaning  the  whole  cause  of  action,  and 
oonseqiienily  the  English  cases,  and  the 
cases  decided  on  the  original  side  afford  no 
^uide.  Within  the  meaning  of  Section  5  of 
the  Code  of  Civil  Procedure  that  seems  to 
be  a  cause  of  action  which  would  entitle 
plaintiff  to  relief.  We  think,  therefore,  that 
the  Subordinate  Judge's  Court  at  Moorsheda- 
bad had  jurisdiction  to  try  this  case,  and 
that  tlie  objection  on  this  point  must  be 
overruled.  It  is  agreed  that  the  defendants 
have  no  grounds  of  eomplalnt  as  regards  the 
measure  of  damages.  The  special  appeal  is 
therefore  dismisseid  with  costs. 


The  14th  December  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  iST^.,   Chief 
Justice^  and  the  Honbie  W.  Ainslie,  Judge. 

Evidence^First  Court^AppeUats  Court 

Case  No.  1497  of  1874. 

Special  Appeal  from,  a  decision  passed  by 
the  Judge  of  Moorshedabad^  dated  the 
6th  April  1 874,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  district, 
dated  the  nth  March  1873. 

Brij  Soondur   Roy  and  others  (Plaintiffs) 
Appellants, 

versus 

Bibee  Kaimoonnissa  and  others  (Defendants) 
Respondents, 

Baboo  Sreenat^  Dass  for  Appellants. 

Baboo Mohinee  Mohun  Roy  for  Respondents. 

A  Court  of  first  instonoe  on^t  not,  becaose  it  is  satis- 
fied upon  the  evidence  which  one  of  the  parties  has 
given,  to  prevent  him  from  putting  upon  the  proceedings 
all  the  evidence  that  he  wishes  to  give,  so  that  he  may 
have  his  case  brought  fairly  before  the  Appellate  Court. 

Where  a  party  .has  thus  been  prevented  in  the  first 
Conrt,  and  the  evidence  on  the  record  is  not  deemed 
sufficient  by  the  Appellate  Court,  the  latter  Coi^t 
does  wrong  if  it  refuses  to  receive  the  evidence  which 
has  been  excluded  in  the  way  indicated. 

Couch,  CJ. — Thb  Subordinate  Judge 
says  in  his  judgment :— '*  I  consider  that  the 
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'*  evidence  adduced  in  this  case  is  sufficient  to 
'*  show  that  Kuuchun  Monee  died  on  the  4tli  of 
"  Joist  1266.  The  letters  written  from  Brin- 
'<  dabun  where  Knnchun  Monee  died, 
''  together  with  the  account  sheet  of  tlie 
"  expenses  incurred  in  performing  her  sradh, 
"  show  that  the  date  of  Kanchuu  Monee's 
•*  death  as  found  above  is  not  -wrong.  The 
'*  documents  refeired  to  hiive  be^n  proved  in 
"  evidence,  I  would  have  been  disposed  to 
"  make  further  enquiry  bj  issuing  a  cora- 
'^  tnission  to  examine  the  witnesses  residing 
**  at  Brindabun  ;  but  as  there  is  no  rebutting 
'*  evidence  on  the  poiut,  and  as  under  the 
'*  circumstances  I  have  no  reason  to  doubt 
*'  that  Knncliun  Monee  died  in  the  month  of 
'*  Joist  1266,  I  have  thought  it  useless  to 
*Miave  this  cdse  postponed  by  issuing  a 
^  commission  for  the  examination  of  the 
**  witnesses  residing  at  Brindabun." 

These  were  vritnesses  residing  at  the 
place  where  Kanchun  Monee  died,  and  there- 
fore persons  who  would  probably  be  able  to 
give  the  best  evidence  on  the  subject,  and  the 
judgment  shows  what  the  Subordinate  Judge 
understood  to  be  the  state  of  things  at  the 
time.  He  evidently  did  not  consider  that 
the  plaintiffs  had  so  cond^icted  themselves 
that  they  had  no  right  to  have  a  commission 
issued.  The  reason  he  gives  for  not  issuing 
one,  and  thereby  making  a  further  enquiry, 
is  that  he  was  satisfied,  upon  the  evidence 
which  the  plaintiffs  had  then  given,  that 
Kanchun  Monee  had  died  on  the  day  he 
named.  It  shows  how  improper  it  is  for  a 
Court  of  first  instance  to  overlook  that  its 
judgment  is  liable  to  be  appealed  from,  and 
that  the  Appellate  Court  may  take  a  different 
view  of  the  evidence  from  what  it  takes. 
If  this  had  ))een  kept  in  view,  the  Judge  of 
the  first  Court  would  have  seen  that  he 
ought  not,  because  he  was  satisfied  upon  the 
evidence  that  one  of  the  parties  had  given, 
to  prevent  him  from  putting  upon  the  pro- 
ceeding;s  all  the  evidence  that  he  wished  to 
give,  so  that  he  might  have  his  case  brought 
fairly  before, the  Appellate  Court.  It  is 
evident  tliat,  but  for  the  opinion  of  the 
Subordinate  Judge  in  their  favor,  the  plain- 
tiffs would  have  had  a  commission  issued  and 
liave  been  able  to  give  further  evidence. 

The  District  Judge  dlflfered  from  the 
Subordinate  Judge  as  to  the  effect  of  the  evi- 
dence which  there  was  in  the  case,  and  said 
there  was  really  no  evidence  that  Kanchun 
Monee  died  at  the  particular  date  which  is 
stated.  If  he  thought  that  there  was  no 
evidence,  by^  which  he  must  mean  that  the 


evidence  did  not  amount  to  proof  of  the  fact, 
it  became  important  that  the  plaintiffs  should 
be  at  liberty  to  supply  the  want  which  had 
been  occasioned  by  the  Subordinate  Judge 
tnking  a  different  view.  But  the  District 
Judge  refused  to  allow  any  of  this  evidence 
to  be  given  upon  the  ground,  us  he  says,  tint 
it  had  not  been  bona  fide  or  properly  osked 
for  by  the  plaintitfs.  He  snys  : — **  No  inierro- 
*'  p[a(ories  were  ever  filed,"  and  further  oa,(hAt 
"  it  is  not  shown  me  that  the  Lower  Court 
'*  WHS  ever  asked  to  issue  a  commission  for 
'*  the  examination  of  witnesses  apart  from 
*'  these  documents,  and  therefore  I  am  of 
*'  opinion  that  the  plaintiffs  are  not  uow 
*•  entitled  to  what  they  ask." 

Now  it  i^  admitted   by    the   pleader  wlio 
fippeared  for  the  respondent  that  there  is  a 
mistake  here.     One  set  of  inten*ogatorie«  for 
the  examination  of  witnesses  wasfiledf&od, 
apparently    for    the   purpose  of  answering 
them  the   documents  need  not  have  been  re* 
referred  to.    Then  the  plaintiffs  appeartohaTe 
been  advised  that  it  might  be  proper  to  pat 
other  questions  for   the  answering  of  wliicb 
the  documents  would   have  to  beused^vxi 
they  asked  to  be  allowed  to  file  sapplenieBi- 
ary   interrogatories.      No    doubt    they  di4 
thereby  postpone  the  issuing  of  a  commisiioo, 
but  it  is  not  correct   to  say  either  that  no 
interrogatories  were  ever  filed,   or  tliat  the 
Lower  Court  was  not  ever  asked  to  issue  a 
commission  for  the  examination  of  witnesses 
apart  from  the  documents.     What  the  Stil»or- 
dinate  Judge  says   in    his  judgment  shows 
that  there  had  been  on  the  part  of  the  plain- 
tiffs a  snfiicient  asking  for  a  commission  io 
be  issued.     In  fact,  he  snys  if  I  were  not 
satisfied  with  the  evidence  that  there  i^,  I 
would  issue  a  commission  and  make  faither 
enquiry. 

In  tliis  state  of  things,  it  appears  to  9i 
that  the  Judge  was  wrong  in  refusing  tft 
receive  the  evidencd  which  had  '  been  in 
this  wny  excluded  in  the  first  Court,  nnd  in 
reversing  the  decision  of  thd  Subordinate 
Judge  and  deciding  against  the  plaintitfs  upon 
only  n  ptirt  of  the  evidence  which  theymigli* 
have  given  in  the  suit,  and  wlilch  it  seems 
they  would  liave  given  if  the^r  had  not  been 
stopped  by  the  Subordinate  Judge.  Justice 
required  that  the  plaintiffs  shonld  be  allowed 
to  produce  timt  evitlence,  and  then  it  would 
have  been  for  the  District  Judge  to  decide 
the  case  upon  the  whole  of  the  evidence  that 
was  so  laid  lie  fore  him.  His  decree  nnist  be 
reversed,  and  the  suit  must  be  retnadded  ^ 
him  for  retrial  that  he  inay  take  thai  COt>r^' 
The  costs  will  fo'Mow  the  reftilt; 
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Tho  15tli  December  1874. 
Present : 

The  Hon'ble  Sir  Ricliard  Coucb,  Kf.y  Chief 
Juitiee,  and  tlie  Hou'ble  W.  Aiuslie, 
Judge, 

DUregard  of  Evidence — Error  in  Law. 

Case  No.  1518  of  1874. 

Special  Appeal  from  a  decision  passed  by 
i\t  OficicUing  AUdHional  Judge  of 
MergunnahSy  dated  the  7th  April 
187i  reversing  a  decision  of  the  2nd 
SMktdinate  Judge  of  that  district, 
iittd  the  2ith  March  1873. 

fleera  Loll  Gbose  nnd  others  ( Plain tiff;i) 
Appellants^ 

versus 

Ealee  Dosfl  Mookerjee  and  anotber 
(Defendjiuts)   Respondents, 

BaboQs  Mohesh  Chnnder  Chotbdhry  and 
Hem  Chunder  Banerjee  for  Appellants. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Has  pendents, 

A  complete  disregard  of  evidence  which,  although  not 
coQciiuire  and  an  estoppel,  is  of  such  a  nature  that  a 
jiuigment  in  opposition  to  it  caoaot  be  allowed  to  stand : 
it  imoaats  to  an  error  in  law. 

Ctmc^,  C.«/. — The  plaintiff's  case  is  tbat 
on  tiie  2atb  of  May  1863,  their  father 
fmwted  A  petition  to  tbe  Superintendent  of 
tbnburbnn  roads  to  take  a  settlement  of 
9  ortlahs  12  chittucks  of  land  contained 
vit&jii  tli&  bouuduries  ntentioned,  being  land 
io  excess  o  f  tbe  rond  on  the  east  side  of  tlie 
Qew  Garden  B(?aOli  Road,  Kidderpore  ;  ibat 
ifier  the  rent  was  settled  witb  tlieir  father, 
permission  was  given  to  him  to  fill  up  the 
land,  aud  a  pottab  wiis  ordered  to  be  granted  ; 
tbat  on  the  9th  of  September  1863  their 
&ther  got  into  possession.  They  then  allege 
tbat  he  died  on  the  26tb  of  September  1863, 
and  that  after  bis  death,  their  mother,  on  tbe 
l»t  of  November  of  that  year,  presented  a 
petition  to  obtain  a  pottab  of  the  said  land, 
i&<l  an  order  having  been  passed  for  granting 
apottah  to  her,  sbe  subsequently  made  an 
ikrar  which  was  caused  to  be  written  by  the 
defeodant  No.  V  giving  to  him  a  12  annas 
slittre  of  the  land,  and  be  accordingly  took 
possession.  And  they  ask  to  have  the  ikrar 
deckred  not  to  be  vaiidy  and  thut  their 
mother  had  no  power  to  execute  it  and  to 
convey  atfiy   ibeir    fights, '  and    that    the 


dnfendant  has  no  legal  right  to  ibat  share  in 
the  land. 

Tbe  2nd  Subordinate  Judge  decided  in 
favor  of  the  plaintiffs,  and  decreed  that  tb^y 
were  to  have  possession  of  tbe  12  nnnas  sbure 
of  the  disputed  land.  He  says  that  the  fact 
that  the  disputed  land  was  acquired  by  the 
plaintiff's  father  B«jo  Kristo  and  formed  part 
of  his  estate,  that  it  wns  not  acquired  by 
plaintiff^s  mother  and  held  and  owueti  by  her, 
nud  that  the  ijarab  (loitnh  of  the  land  wna 
acquired  in  her  nnme  only,  nre  satisfactorily 
proved  by  the  original  petition  in  English, 
dated  the  1st  of  November  1863,  filed  by  tbe 
plaintitTs  mother  in  the  Chief  Engineer's 
ofiice  and  sent  for  from  tbat  office  to  his 
Court  at  the  instance  of  the  plaintiffs,  and 
which  had  been  attested  by  tbe  plaintiff 
Heera  Lall  on  oath. 

The  defence  is  tbat  the  plaintiff's  mother 
was  competent  to  convey  the  1 2  annas  share 
in  the  manner  in  which  sbe  had. 

The  Judjre,  upon  an  appeal  from  this 
decision,  held,  and  correctly^  that  there  was 
an  onus  upon  the  pluintiffa  to  give  evidence 
of  the  allegations  in  their  plaint.  He  then 
says  :— "  There  is  no  evidence  of  the  fact  that 
"  possession  of  tbe  land  was  made  over  by 
"  the  Government  to  the  plaintiff's  father,'* 
and 'Hhere  is  nothing  to  show  that-  the - 
'*  father  ever  did  attend  at  the  ofiice  and  sign 
"the  conditions,  and  the  wording  of  the 
*'  order  leads  to  the  conclusion  that  the  sign- 
**  ing  these  conditions  was  to  be  a  preHmi- 
"  nary  to  tbe  making  over  of  possession.'* 
And  in  another  part  of  the  judgment  : — 
*'  There  is  then  on  plaintiff's  part  no  evi- 
dence that  this  land  was  ever  in  possession 
of  their  father ;  or  that  a  single  pice  of  his 
money  was  expended  either  during  his  life- 
time oraf^er  his  death  in  reclaiming  the  land 
or  paying  its  rent."  He  no  where  makes  any 
allusion  to  the  petition  of  the  1st  of  Novem- 
ber 1863,  which  the  Subordinate  Judge  bad 
noticed  in  the  beginning  of  his  judgment 
and  treated  as  a  very  important  piece  of 
evidence,  as,  in  fact,  it  is.  This  petition  was 
presented  by  the  widow  befijre  the  ikrar  was 
exectited  by  her.  It  appears  from  some  evi- 
dence that  tbe  nncle  was  concerned  in  th^ 
presentation  of  it,  but  that  does  not  make 
any '  substantial  difference.  Having  taken 
the  ikrar  from  her  subsequently  to*  the 
preseiitation  of  this  petition,  what  she  stated 
in  it  is  evidence  against  him  nstOiioh  agit  is 
against  bei^.  He  is  bound  by  any  admissions 
or  statements  which  she  made  in  it'^  al$d  it 
suppoi'ts  the  allegations  in  the^  plaiiit.  >  it 
says  : — ** I  respectfully  beg  leave  tor^pretent 
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<*  that  my  late  liasbond  Bhojjo  EisheD  Ghose 
"applied  on  the  20th  of  Miiy  lost  to  the 
•*  Superintending  Engineer,  Presidency  Cir- 
**  cle,  for  the  lease  of  a  opot  of  GovernmKnt 
"^  ground  near  the  neiv  rotid  nt  Garden 
**  Reach  for  a  term  of  20  years  on  a  rent  of 
*^  Rs.  12  pf*r  annum  per  cottah.  It  would 
<*  appear  from  the  long  time  tiiMt  elapsed  in 
'<  receiving  a  reply  that  that  officer,  before 
*^  passing  his  decision  in  tiie  mutter,  made 
<*  enquiries  as  to  the  value  of  the  said  land  ; 
•*for  on  the  2nd  of  September  1863,  the 
"Officiating  Superintendent,  Suburban  roads, 
<*  communicated  with  my  deceased  husband, 
*^  enquiring  whetlier  he  was  willing  to  pay 
"  Rs.  20  per  annam  per  cottah,  and  on  his 
'<  accepting  the  offer  the  spot  of  ground  was 
«  duly  made  over  to  my  late  husbund  as  wiU 
"  be  seen  from  the  accompanying  copy  of 
"  Saperintendent,  Suburban  roads,  letter 
"No.  254,  dated  9th  September  1863." 
Here  is  a  distinct  statement  that  the  husband 
was  asked  whether  he  was  willing  to  take 
the  land  at  the  rent  of  Rs.  20  per  cottah  per 
anqum  ;  that  he  agreed  to  do  so  ;  and  upon 
this  the  ground  was  duly  made  over  to  him. 
Whether  he  actually  took  possession  or  nor, 
the  pi'operty  became  his ;  and  he  was  the 
person  to  whom  the  Government  agreed  to 

let  it. 

The  letter  then  says  :— "On  getting  posses- 
<f  sion  of  (he  land  in  question,  my  late  hus- 
"band  put  himself  to  some  expenditure 
"  towards  carrying  out  his  intentions  of  fiU- 
"  ing  up  the  'excavations  of  the  ground  and 
"building  huts  thereon,  but  subsequently, 
"  that  is,  on  the  24tli  of  September  1863, 
"the  Officiating  Superintendent,  Suburban 
« roads,  addressed  him  again  in  his  letter 
"No.  280,  dated  the  24th  of  September 
<*  1863  (copy  annexed),  requesting  that  no 
<^  further  steps  be  taken  in  the  matter  pend- 
<*  ing  the  decision  of  the  Chief  En$(ineer." 

Here  is  a  statement  that  the  husband  did 
take  possession  of  the  land,  which  is  directly 
opposed  to  the  statement  of  the  Judge  that 
there  is  no  evidence  on  the  part  of  the 
pUintiffs  tliat  the  land  was  ever  in  possession 
of  their  father.  And  there  is  also  the  sute- 
ment  that  he  expended  money  in  carrying 
out  the  intention  of  filling  ap  the  excavation, 
opposed  to  the  statement  of  the  Judge  that 
there  is  no  evidence  that  a  single  pice  of  the 
fcther's  money  was  expended  either  during 
his  life-time  or  after  his  death  in  recUiming 
the  land.  The  petition  then  asks  that  '*  neces- 
u  ^fxj  orders  may  be  issued  for  confirming 
^  the  lease  of  the  ground  on  the  tenns  ofbred 
"by    tbo    Sup^rinteoding     Engineer   and 


"  accepted  by  my  late  hnsband.''  More  cogent 
evidence  of  the  plaintiff's  case,  that  the  lease 
was  given  by  the  Government  to  tlie  husband 
and  that  he  took  possession  of  the  land  and 
begun  to  spend  money  upon  it,  there  could 
not  well  be. 

That  is  the  plnintifi''8  case.  The  defend- 
ant's case  is  that  the  husband  did  not  acqnire 
the  lease,  and  tlmt  it  did  not  become  his  pro- 
()erty,  but  that  his  widow  acquired  it  and 
had  a  right  to  dispose  of  it  as  she  thought 
fit.  We  find  a  difficulty  in  nndersianding 
how  the  Additional  Judge  omitted  to  take 
any  notice  of  this  petition.  We  can  under- 
stand, if  it  had  escaped  his  attention,  his 
saying  that  there  is  no  evidence  in  the  pass- 
age in  his  judgment  which  we  have  read, 
but  with  this  petition  befolre  him,  we  thiok 
it  was  altogether  erroneous  to  reverse  tbe 
decree  of  the  first  Court.  Such  a  complete 
disrei^ard  of  evidence,  whicli,  although  not 
conclusive  and  an  estoppel,  is  of  such  ft 
nature  that  a  judgment  in  opposition  to  it 
cannot  be  allowed  to  stand  ;  it  amounts  to 
an  error  in  law.  The  decree  of  the  Lower 
Appellate  Court  must  be  reversed,  and  the 
judgment  of  the  first  Court  will  stand,  widi 
costs  in  this  Court  and  in  the  Lower  Appel- 
late Court. 


The  15th  December  1874. 

Present  : 
The     Hon'ble    Sir    Richard    Couch,   Kt, 
Chief  Justice^  and  the  Hoa'ble  W.  Ainslie, 
Judge» 

Post-nuptial  ContracU^Public  PoUcy — Contract 
.    Law-- Act  IX  of  1872  *.  67. 

Case  No.  1404  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  I  si  Subordinate  Judge  of  Hoogkly, 
dated  the  25ih  April  1874,  reversing  a 
decision  of  the  OfficicUing  Sudder  Moon' 
siff  of  that  district,  dated  the  ^isi 
December   1873. 

Musaamut  Poonoo  Bibee  (Plaintiff) 
Appellant, 

versus 

Monlvie  Faez  Baksh  (Dsfandaiil) 
Respondent. 

Mr.  R,  7.  Allan  for  Appellant. 
Mr.  J.  S.  Roehfort  for  Beapondent. 
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Po0t-n«ptaal  oontnicts  are  not  a  m«re  anility  at  law. 

When  a  husband  stipulated  in  snch  a  contract  to  do 
nothing  without  the  perauMion  of  his  wife  on  pain  of 
immfdistfr  dirocce  and  realisatioa  of  den  moAiir,  and 
also  to  paj  over  to  her  all  the  money  he  might  earn, 
thflse  stipulations  were  held  to  be  illegal,  because  con- 
troy  to  public  policy.  The  last  stipulation,  however, 
was  eoDstmed  to  mean  payment  after  reasonable  deduc- 
tion on  aoeoant  of  the  husband's  necessary  expenses, 
and  m  a  snit  to  enforce  such  a  contract,  the  Court 
decreed  to  ^  plaintiff  (the  wife),  a  fair  sum  for  her 

maintenance    holding    that   under  the  Contract  law 

(Act  n  of  1872  s.  57),  such  part  only  of  the  agreement 

ihoaJd  be  enforced  as  was  l^al. 


Couehy  C,J, — The  suit  io  this  case  is 
Iiroagbt  upou  a  document  wiiicli  is  as 
follows  : — 

**  I,  Faez  Buksh,  son  of  Meah  Nubi  Buksh, 
**  DOW   of  tbe   town   of   Chinsurali,  having 
**  executed   the  kabinnamah  in  tbe  presence 
"  of  witnesses,  do  lierebj  execute  this  ikrar 
**  to   the  effect  that  I  slmll  never  give  you 
•<  trouble  in  feeding  and  clothing  jou  ;   that 
**  I  aball  make  over  to  jou,  and  to  no  bodj 
**  else  besides  you,  whatever  money  I  shall 
*'  draw  from  employment ;  that  I  shall  never 
**  exercise    any    violence    on  you ;    thut  I 
'*  shall   never  assault  or  abuse ;  that  I  shall 
''not  take  you  anywhere  else  away   from 
**  your  home  ;  that  it  will  not  be  within  my 
'*  power  to  marry  or  make  any  neka  without 
**your  permission;  that  I  shall  not  prevent 
*  those  men  from  visiiiug  you  who  may  bear 
*'  any  relationship  to  you,   or  come  to  you 
'*  for  conducting  your  law   suits,   but  they 
''only  and  no  body  except  themselves  will 
"  have  tlie   liberty  of  seeing  you  ;    that  I 
**  shall  do  nothing  without  your  permission  ; 
*'  that  if  I  do  anything  without  your  per- 
**  mission,  you   will  be  at  liberty  to  divorce 
''me  and  realize   from   me   the   amount  of 
**deH  mohur   forthwith,   and  this  neka  will 
**  then    be   null   and   void,    I  execute   this 
**  ikrar  of  my   own   free   will  to  give  effect 
^  to  tbe  above  conditions." 


there,  i^nd  during  tliis  time  he  ban  paid  to 
the  phiintiff  only  Bs.  54.  It  then  states 
that  he  hns  acquired  altogether  a  sum  of 
Us.  56o-$-6-'^-2,  and  claims  the  balance 
after  deducting  the  Bs.  54|  aud  the  suit 
is  brought  for  that. 

A  question  was  raised  whether  this  agree- 
ment  was  executed  before  or  after  the  mar- 
riuge.    It  was  contended   that  It  was  after 
the  marriage,  and  therefore  that  there  was 
no    consideration   for  it.     The   Subordinate 
Judge,   against  whose   decision  the  present 
appeal    has   been   brought,   says   that   it  is 
evident  from  the  conti*act  itself  and  pioved 
by  the  evidence  of  plaintiff's  witnesses,   thnt 
the  marriage  was  not  the  consideration  for 
it.     But  supposing  it  was   made   after   the 
marriage  (aldftough   the   evidence  seems  to 
show  that  the  execution  of  tliis  instrument 
ami   the  formal  marriage  were  parts  of  one 
transaction)  und  therefore  that  the  marriage 
cannot  be  considered    as   tbe  consideration 
for  it,  it  is  admitted  that  it  was  registered  ; 
and   tlien   it   comes   within  the  provision  of 
the  Contract  Act  which  makes  it  uaneoessary 
that  there  should  be  a  cunsideration.   Sec- 
tion 25of  that  Actsays  that  an  agi'eement  made 
without   cotisiderntion   is   void  unless   it  is 
expressed  in  writing  and   registered  under 
the  law  for  the  time  being  in  force,  and  is 
made  on  accouut  of  natural  love  aud  affibctioa 
between  parties  standing   in  a  near   relation 
10  each  other.     This  agreement  comes  within 
that   provision,   aud    when   the  Judge  soya 
that  according  to  the  principles  of  law  post- 
nuptial contracts  are  a  mere  nullity  at  law, 
he  seems  not  to  be  altogether  correct. 

The  question  then  is  whether  this  is  a 
contract  which  can  be  enforced.  Section  24 
of  the  Contract  Act  says  that  if  any  part 
of  a  single  consideration  for  one  or  more 
objects,  or  any  one  or  any  part  of  any  one 
of  several  considerations  for  a  single  objeoT» 
is  unlawful,  tlie  agreement  is  void.  That 
does  nut  apply  here.  There  was  nothing 
unlawful    ill     the     consideration     for     this 


The  plaintiff  is  the  person  referred  to  by 
Die  words  '*  I  shall  make  over  to  you,  and 
to  no  body  else  besides  you,  whatever  money 
I  shttll  draw  from  employment."  The 
plaint  alleges  that  the  defendant,  on  the  18th 
of  December  1871,  obtained  a  situation  in 
the  Madrisaa  at  Calcutta  on  a  salary  of  Bs.  40 
m  month,  and  after  that  he  has  been 
engaged  in  the  Chinsurah  College  at  a  salary 
of  B«.  60  a  mouth,  aud  16  still  employed 


agreement,  whether  it  was  the  marriage 
or  the  natural  love  and  affection  between 
these  parties  arising  from  the  relation  whidi 
had  been  created  by  the  maniage^  supposing 
the  agreement  to  have  been  made  after- 
wards. 

If  any  Section  of  the  Act  is  applicable 
to  this  case,  it  is  the  57tli,  which  says  that 
where  persons  reciprocally  promise,  first  to 
do  certain  things  which  are  legal,  aud, 
secondly,  under  specified  circumstances,  to 
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do  <)<^rtain  other  things  which  are.  illegnl, 
the  first  set  of  promises  is  a  contract,  but 
tlie  second  is  a  void  agreement.  It  may 
be  that  some  pHrt  of  this  agreement  is  void 
as  being  illegal,  because  it  is  contrary  to 
public  policy  that  the  dereuduut  ejiould 
enter  into  such  stipulations  as  we  have  read, 
namely,  that  lie  would  do  nothing  without 
the  permission  of  the  ptaiutifif,  and  that  if 
lie  did  so  she  should  be  at  liberty  to  divorce 
him  and  realize  frum  him  the  amount  of 
den  mohur  forthwith.  It  may  also  be  said 
tliat  it  is  contrary  to  public  policy  that  the 
defendant  should  engage  to  pay  over  to  the 
plaintiff  the  whole  of  the  money  which  he 
might  earn  during  the  time  the  marriage 
continued. 

But  we  think  the  fair  construction  of 
this  agreement  is  not,  as  the  plaintifi  says, 
tlint  he  is  to  pay  to  her  every  rupee  that 
he  eurns,  but  that  he  is  entitled  to  a  reason- 
able deduction  for  expenses  which  he  must 
necessarily  incur.  And  when  the  case  comes 
before  us  this  is  what  the  plaintiff  claims, 
and  we  have  been  told  that  the  plaintiff  is 
willing  to  take  a  fair  sum  for  her  main- 
tenance, and  such  ai)  may  be  necessary  for 
it.  We  think  we  should  look  at  the  suit 
as  one  to  enforce  the  part  of  the  agreement 
whi<*h  is  legal,  and  not  to  enforce  anything 
which  tlie  Court  would  be  obliged  to  hold 
to  be  void.  Therefore,  treating  the  suit  as 
one  brought  only  to  enforce  the  legal  part 
of  the  agreemeur,  and  not  that  part  which 
is  clearly  void,  we  think  the  plaintiff  is 
entitled  to  recover  a  fair  sum  for  her  main- 
tenance. Whilst  the  case  was  being  argued, 
we  thought  that  the  offer  wliicli  was  made 
to  tiike  at  the  rate  of  Rs.  10  a  month 
was  a  fair  one,  and  that  the  defendant 
should  be  made  liable  to'  pay  that.  There- 
fore the  decree  of  the  Subordinate  Judge 
will  be  reversed,  and  the  plaintiff  will  be 
declared  to  be  entitled  to  a  sum  of  money 
calculated  at  the  rate  of  Rs.  10  a  month 
from  the  time  when  the  aiireemeot  was 
executed  until  the  time  of  the  institution 
of  the  suit,  giving  credit  for  the  Rs.  54 
which  the  plaiutiff  admits  that  she  has 
received.  And  the  plaintiff  will  have  the 
costs  of  the  suit,  including  the  costs  in  this 
Court,  in  proportion  to  the  sum  which  she 
is  declared  to  bo  entitled  to. 


The  15th  December  1874. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  G.  G.  Morm, 
Judges. 

Partition  of  Joint  Property — Minors  {their  Righu 
and  Liabilities), 

Case  No.  179  of  1873. 

Regular  Appeal  from  a  decision  pasted  h^ 
the  Subordinate  Judge  of  llajslmhye^ 
dated  the  28M  April  1873. 

Kalee  Snnkur  Sannyal  and  another 
(Piaiutiffti)  Appellants, 

versus 

Denendro  Nath  Sannyal  and  others 
(Defendants)  llespondenls. 

Baboo  Bh^rub  Chunder  Banerjee  for 

Appellants. 

Baboos  Sreenath  Dass  and  Bykuntnatk 
D£i<5  for  liespondents. 

In  a  suit  b<Qtw«en  co-proprietors,  plaintiffs  aougbt  to 
recover  exclusive  posaed^iiou  of  a  inpuzab  vrhich  Uiey 
claimed  to  have  derived  in  a  partition  made  some 
years  before,  and  to  have  enjoyetl  it  nnder  the  unns  of 
that  partition  until  they  were  dispoasesiAed  frwa  it  by 
defendant  No.  1,  one  D  N  who,  on  the  orlier  liuucl,  (leni#i 
that  he  had  more  than  a  4-anna  share,  alleging  ih*i 
plahitiff.4  w«re  not  entitled  to  the  'ivliole  mouzah,  and  thit 
the  partition  ha<l  been  fraudulent  and  had  been  effect«d 
while  he  was  a  minor. 

It  appeared  that  no  formalities  had  been  observed  in 
potaing  to  the  partition,  and  no  record  preserved  of  tlie 
proceedioj;s  except  a  list  representing;  the  result  arrifed 
at ;  that  the  division  was  effected  simply  on  reference  f 
a  thakbaat  map,  an  average  rental  per  be^gah  taken  tf 
the  basis  thereof,  and  a  number  of  beegaUs  allotted  i° 
proportion  to  each  individuals  share.  None  of  tbe 
ordinary  precautions  were  taken  for  the  protection  of  il* 
intereac  of  minors : 

Ukld  that  t|ie  partition  was  not  made  in  »och  a  w»v, 
and  under  such  circumstances,  as  to  be  in  itself  obligatorr 
on  the  minor,  fvho  had  the  option  of  repudiating  it  wti<'n 
he  came  of  age  or  within  a  reasonable  period  after  ilu( 
date. 

Ukld  that  tlie  minor  coald  only  be  held  to  have 
accepted  the  partition  if  he  had  acted' in  fucli  a  way  i» 
the  plaintiffs  as  to  lead  them  naturally  to  suppose  that 
he  had  done  so. 

Phear,  J. — We  are  of  opinion  thnt  the 
decision  of  the  Lower  Court  is  sahstautially 
right  and  ought  not. to  be  disturbed* 

The  plaintiffs  are  admittedly  co-proprietor? 
with  the  defendants  of  certain  property,  or 
perhaps  it  should  be  said,  were  so  until  tbe 
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occorrence  of  a  eertnia  nfttempted  partition 
vpoii  which  the  plaintiifd  rely,  ami  the  ehnre 
of  the  plain ti^  in  that  pfoperty  was  a  1 
anna  10  gundahs  share.  The  case  of  the 
plaiatiffd  is  thai  a  partition  of  the  joint  pi*o- 
periy  was  effected  in  the  year  1271,  by 
yirtae  of  whicii  they,  the  plaintiffs,  became 
entitled  to  the  entirety  of  a  certain  mouznh 
Brohmokopah'a ;  and  they  say  that,  from  the 
dnte  of  the  partition  until  the  year  1276, 
they  ami  the  other  co-sharers  enjoyed  the 
property  according  to  the  terms  of  the 
partitioB. 

Tlicy  admit  tliat  at  the  time  of  the  parti- 
tion, the  defendant  No.  1,  that  is,  Deneudro 
Fath  Sannyal  was  a  minor,  and  thnt  he  c»me 
of  age  sometime  between  1^71  nnd  1276. 
The  precise  date  is  not  mentioned  in  the 
pliiijit  ;  but  it  seems  from  the  testimony  of 
witnesses  on  both  sides,  that  Denendro  must 
have  come  of  nge  somewhere  in  the  years 
1273  and  1274. 

The  plaint  states  that  in  1276  ''the 
'' defendau  t  No.  1,  who  was  on  hud  terms 
**wiih  us  in  consequence  of  disputes  on 
"  account  of  properties  which  had  been  held 
^  by  all  of  us  ns  co-sharers,  and  wlio  wns  the 
''most  powerful  of  all  the  co-sharers  as 
**  holder  of  the  largest  share,  gained  over 
''certain  tenants  of  some  of  the  disputed 
"mehals  assigned  under  the  shares,  and 
"  forcibly  and  illegally  dispossessed  us  from 
"mouzali  Brohmokopalia  appurtenant  lo 
'*Tiiriif  Chapree,  iu  the  month  of  Magli 
"1276  6.8.,  and  lias  been  in  possession  of 
"tlie  same." 

Oa  this  ground  and  on  the  title  to  the 
<*xclusive  possession  of  mouzah  Brohmo- 
kopalia which  they  derived  from  the  partition, 
tiie  plaintiffs  seek  iu  this  suit  to  recover 
exclusive  possession  of  that  mouzah  from 
the  defendants. 

The  principal  defendant  Denendro  Nath 
S«nnyal  in  a  somewhat  carefully  framed 
written  statement  says  that  he  has  not  taken 
possession  of  the  wliole  of  the  disputed 
village  Brohmokopalia,  but  is  only  in  posses- 
Bion  of  his  own  4-nuna  share  of  it  ;  that  he 
never  dispossessed  the  plaintiffs  of  the 
entirety  of  it,  nor  were  they  entitled  as  the 
result  of  any  legally  effected  partition  to  the 
entirety  of  it ;  that  the  allegation  of  a  parti- 
tion which  the  plaintiffs  make  is  entirely 
fmadulent,  and  that  he  was  a  minor  at  tho 
time  when  it  is  said  to  iiave  been  effected. 

It  is  not  necessary  to  refer  to  the  written 
slatcraeiitd  of  the  other  defendants. 


The  real  issne  between  the  principal  parties 
to  this  Suit  is,  whether  or  not  the  partition 
which  the  plaintiffs  allege  in  their  plaint  and 
upou  which  they  rely,  was  of  binding  effect 
between  them  and  the  defendant  No.  1,  or 
has  become  so  by  reason  of  the  condnct  of 
the  defendant  No.  1,  since  he  attained  his 
majority. 

The  defence  raised  by  Denendro  is  to  the 
effect  that  the  original  partition  was  not 
of  such  a  character  as  to  be  obligatory  upon 
Iiim,  because  it  was  made  at  the  time  wlieu 
he  was  a  minor ;  that  the  persons,  who  took 
part  in  making  it  as  representing  him,  were 
not  competent  to  bind  him  ;  that  it  was  not 
as  regards  him  a  fair  partition  ;  and  also 
that  after  his  minority  he  repudiated  it,  and 
therefore  it  is  void  of  effect. 

On  referring  to  the  evidence  by  which  the 
plain tiffd  desire  to  establish  the  fact  of  the 
partition,  we  find  that  it  is  not  by  any  means 
of  a  satisfactory  character.  Several  wit- 
nesses, some  of  them  being  shareholders  of 
tlie  estate  and  parties  to  the  act  of  partition, 
deposed  to  what  occurred  ;  and  from  their 
testimony  it  appears  that  the  whole  transac- 
tion was  effected  at  one  interview  of  the 
parties  therein  concerned  ;  no  document  was 
drawn  up  either  then  or  afterwards  ;  nothing 
was  put  on  paper  to  represent  the  terms  to 
which  the  parties  l>ound  themselves,  or  to 
a  record  of  the  arrangement  which  was 
come  to. 

Tiie  first  witness  who  deposes  to  the  trans- 
actioii  and  who  was  also  a  party  to  it,  is 
Kashee  Doss  Sannyal.  And  he  says: — "In 
"  Turuf  Chapree  and  Turuf  Udoyakrishno- 
"  pore,  the  sliare  of  Dtiueiidro  Sannyal  is 
"  4  annas,  and  that  of  Kalee  Sunkur  and 
"Kylash  Sunkur  is  one  and  half  annas,  and 
"  my  share  is  one  and  half  annas.  We  are 
**  iu  possession  of  Turuf  Chapree  and  Turuf 
"  Udoyakrishnopore  according  to  partition. 
"  We  are  in  possession  of  those  two  turufs 
"  according  to  private  partition.  The  parti- 
'^  tion  was  made  in  the  month  of  Assar  or 
"  Srabun  1271.  I  was  then  present.  The 
"  partition  was  made  in  the  presence  of 
*'  Boykunto  Sannyal,  Denendro  Sannyal, 
"myself,  Huro  Sunkur  Sannyal,  Dwarka 
"  Nath  Sannyal,  Doorga  Doss  Sannyal, 
"  Sreekunt  Sannyal,  Mukundn  Nath,  Kripa 
'*  Moyee  Debia,  the  sister  of  the  father  of 
"  Denendro  Nath  Sannyal,  and  Chunder 
"  Naih  Lahiree.  Chunder  Nath  Lahiree  and 
"  Prosuuno  Moyee,  the  mother  of  Denendro, 
"  were  present  on  the  part  of  Denendro. 
"  'i'he  whole  of  tho  mehal  Brohmokopalia  fell 
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*^  to  the  ehare  of  Kalee  Sunknr  and  Kylash 
"  Sunkur.  That  mehal  appertains  to  Chapiee, 
**  Denendro.  Saiinyal  obtained  Nondnnpore 
"appertaining  to  Chapree.  The  plaintiffs 
"obtained  Bonburia  in  Udoynkrishnopore. 
"  Deoendro  Sannyal  obtained  Sudhibari,"  and 
80  on.  On  cross-examination  this  witness  said 
"  that  Denendro  Sannyal  was  15  or  16  years 
"old  at  the  time  of  partition.  No  docu- 
"  ment  was  executed  relating  to  the  partition. 
"  No  ameen  was  appointed  for  the  partition. 
"  We  made  the  partition  by  referring  to  the 
"  survey  map.  I  do  not  recollect  for  what 
"  year  that  was  the  survey  map.  No  jumma- 
"  bundee  was  made  nor  was  any  measurement 
"  made.  The  quality  of  the  land  and  the  places 
"  of  the  ayil  were  ascertained  by  referring  to 
"  the  map".  .  .  Then  again  : — "  Gobind 
"Nath  Sannyal  (one  of  the  shareholders) 
"  was  not  present  at  the  time  of  partition, 
"  but  the  partition  was  made  after  taking  his 
"  permission.  He  sent  iiis  written  permis- 
"  siou  from  Benares." .  .  .  Again: — '*Uma 
"  Sunkur  Sannyal  was  a  minor  at  that  time. 
"  Prosunno  was  also  a  minor." 

The  next  witness  Doorga  Doss  Sannyal 
deposes  vety  much  to  the  same  effect.  And 
on  cross-examination  he  says  : — **  The  pani- 
"  tion  was  not  made  after  making  measure- 
"  ment.  No  jummabundeo  was  made.  The 
"  partition  was  made  by  referring  to  the 
*•  survey  papers.  The  quality  of  land  was 
"  ascertained  from  the  survey  papers.  The 
"  quantity  of  the  land  was  also  ascertained 
"  from  the  survey  papers.  I  do  not  pee  of 
*'  what  year  the  survey  papers  were  referred 
*•  to.  I  cannot  exactly  say  what  was  the  pro- 
"  fits  of  the  mehals  which  fell  to  my  share 
"  at  the  time  of  partition.  I  do  not  recollect 
**  what  was  the  profit  of  the  mehals  which 
"  fell  to  the  share  of  Denendro  at  that  time. 
"  An  average  of  the  land  being  made  at  the 
"  time  of  partition,  a  list  was  made  of  the 
"  same.  I  have  not  got  that  list  with  me, 
"and  I  do  not  recollect  with  whom  it  is. 
"  That  list  was  written  at  Salop.  I  do  not 
"  recollect  the  date.  I  do  not  also  recollect 
"  who  wrote  the  said  list."  He  after wanls 
says  : — "Denendro  was  12  or  14  or  15  years 
'•  old  at  the  time  when  the  partition  was 
"  made.  Uma  Sunkur  Sannyal  was  a  minor 
"  at  the  time  of  the  partition.  Shoshi  Dliur, 
"  Dhuronee  Dhur,  'and  Umesh  Chunder 
"  Sannyal  were  minors.  Prosunno  Saunytd 
"  was  also  a  minor." 

But,  perhaps,  the  most  important  witness 
on  the  part  of  the  plainiilTs  is  Chunder  Nath 
Lahiree,  who  is  said  to  have  acted  on  the 


occasion    of   the  partition  as  the  mannger 

and    representative    of    the    1st    defendant 

Denendro.      He  .  says  : — "  I  was  present  it 

"  the  time  of  the  partition.     The  panitioi 

"was  made  in  the  month  of  Assar  1271. 

"  The     partition     was    made    amongst  tlje 

"  Sannyal  co-sharers.     Prosunno  Moyee,  ilie 

"  mother  of  Denendro  Sannyal,  was  liisguanl- 

"  ian,  a!)d  I  was  the  manager.    I  was  appoint- 

"  ed  as  manager  by   Guroo  Churu  Sannyal, 

"  the  father  of  Denendro.     The  mehal  Brob- 

"  mokopalia  fell  to  the  share  of  the  plaintiffs. 

"I  cannot  exactly  say  what  is  the  anoouDt 

"of  annual  collection   of   that  mehal.    The 

"  share  of  the  plaintiffs  is  one  and  half  anna. 

"  The  share  of  Denendro  Nath  Sannyal  is 

"four  annas.     We,  BoykuntoNath  Saunjal 

"  and  others,  brought  a  copy  of  the  tliakbust 

"survey  map,  and  the  partition  was  made 

"by    referring    to    the    quantity  of   land 

"contained     therein.      The    partition    was 

"  made  at   Salop.     The   Sannyals  asked  for 

"  money  from   the  ryots   in  order  to  pay  off 

"  the  amount  of  the  decree  of  DwarkaNntb 

"Tagore,  at  which  the  ryots   said  that 'we 

"can   pay  the  amount  of  the  decree  if  JM 

"make  a  partition   amongst   you.*"  .   •  • 

Afterwards  he  says  :--"l  partly  recollect  tbe 

"  mehals   which   fell    to    the    share  of  tlie 

"other  co-sharers,  and  I  have  gotwitbtne 

"the   list    which    was    made    out    for  tlie 

"partition.''     Then    he   reads  from  the  list 

the   mouzahs     which    fell     to   the  share  of 

Denendro  Nath  Sannyal.  He  says  :— *'  To  tbi 

"  share  of  Denendro  Nath  Sannyal  fell  tb« 

"  whole  of  the  mouzahs  Nondnapore,  Sudhi- 

"  bari,  Kaligunge,  Udnyapore,  Kamarpore,  ana 

"  Hijii,  and  the  lands  of  Kansona.    1  do  not 

"  recollect  what  quantity  of  land  was  obtaincil 

"  by  him.    The  other  co-sh«rers  have  obiwued 

"the  mouzahs    Chapree  and    Udoyakrislnio- 

"pore,    and   they  are   in    possession  of  w 

"  same."     Unfortunately  this  list  was  uotpi« 

in.      Afterwards,    on    detailed    examinnUoa 

in   chief  by   the  pleader  of  the  plaintiff,  w 

gave   the   contents   of   it,  and  accordjus  to 

the  account  so  given  certain  entire  mouzalij 

were  given  to  each    of  the  shareholders,  i"^ 

also   certain    number   of   becgahs    in  ^^ 

mouzahs.       On    cross-examination    by     ' 

pleader  for  the  defendant,  he  says :— "TbisHs^ 

"  was   with    me.     A   copy  of  this  hs*  ^^ 

"  with  me.     A  copy  of  this  paper  was  ma 

»*  for   each   of   the    co-sharers.    It  ^"^  " 

"signed   by   any   one.     The  pla»ot»ngoi 

"  copy  of  this  list.    Kalee  Doss  Sannyal  go* 

"a  copy,   and  as  I  was  the  manager  on 

"part  of  Denendro,  therefore  1  have  get^i 

"  copy  of  the  list.    This  list  is  not  ft  ^o«» 
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*'ment,  therefore  I  did  not  deliver  it  to 
"Deoeadro,  together  with  the  other  docu- 
*  meats.  This  list  is  merely  a  memorandum. 
**B«jkuBro  Nath  Sannjal  gave  a  copy  to 
"Deuendro,  and  this  list  is  remaining  with 
"me,  as  no  one  took  it."  Further  on,  in  the 
course  of  the  cross-examination  he  says  : — 
"I,  Sreeknnt,  and  Gobind  Nath  Sannyal, 
"were  appointed  managera  by  the  will  of 
'^GuTQoChum,  I  acted  as  manager  up  to 
**  the  yetr  1273,  and  nfter  that  I  did  not  act. 
*'l  did  not  act  after  Denendro  Sannynl 
**illHDed  his  mnjority.  Frosunno  Moyee 
*^Mia  WHS  not  at  home  nt  the  time  when 
"titfiJiares  were  made,  but  she  was  there 
^'vtes  ihe  shares  were  given  and  tiiken. 
*1W  share  on  behalf  of  Denendro  Natii 
"Ssanjral  was  taken  by  his  mother  Frosunno 
"Moyec.  Frosunno  Moyee  did  not  go  to 
'ibe  kalibaree.  The  asseveration  on  th.e 
"religion  was  made  by  Denendro  Sannya) 
*'bhnself  at  the  kalibaree.  He  wns  not 
'^tlicD  quite  a  minor.  Afterwnrds  his  mother 
•wis  informed  of  it.  Tlie  other  two 
'managers  of  Denendro  Sannynl  were  not 
*then  present.  I  did  not  take  any  certificate 
"from  the  Court  for  the  management.  I 
^cuiBot  say  whether  Frosunno  Moyee  took 
*•  certificate  or  not." 

There  is  also  the  evidence  of  one  or  two 

other  persons  who  say  that  they  were  present 

«fi  the  occasion  of  the  making  of  the  parti- 

iioo,  bat  no  additional  particulars  are  added 

\ff  them  excepting  in  the  following  passage 

^  the  deposition  of  one  Kasi  Mohun  Chow- 

^hq.    He  says  he  knows  both  the  parties  ; 

^  wrried    the   daughter    of   one    of   the 

^MBfrii.     He  was  present  at  the  time  of 

^iwtiiion.     And  on  ci  oss-examinntion  he 

^tkm  this  statement  with  regard  to  what 

ft^  place  at  that  time : — '*  Jummabundee  was 

''act  made   at   the   time   of   the    partition. 

•Hating  ascertained   the  quantity  of  land 

*•  *Tom  the  thakbust  map,   the  partition  was 

**made   by   making:   an  average  of  the  land. 

Aft^r  consulting  together,  all  the  co-sharers 

**  fixed  the  rate  of  rent  of  all  the  lands  at 

**Hs.   1-14,   and    the    partition    was    mnde. 

**T}ie  rate  of  rent  of  all  the  lands,  whether 

"kital,  bheelor  nala,  was  fixed  at  Rs.  1-14, 

">ad  the   ryots    consented    to   the    rate   of 

**Bs.  1-14  together  with  klinl,  blieel  and  nala. 

*' At  that  time  no  mehal  was  not  diluviated 

*'bjtny  river.     Consequently,  at  that  time 

**  nothing    was   settled    on    that   point.     No 

^'deed  was  executed  about  the  said  partition, 

"Ijot  fill  the  co-sharers  went  to  the  kalibaree 

l||and  having  made  solemn  atfirmatiou,  took 

rUie  shares." 


And,  lastly^  with  regard  to  the  motive  for 
making  this  partition  among  the  sharers, 
we  have  Doorga  Doss  Sannyal  saying  :— 
"  There  being  disagreement  between  the 
"  co-sharers,  the  ryots  were  oppressed  and 
**  were  on  the  point  of  being  ruined,  there- 
**  fore  all  the  co-sharers  joined  together  and 
"  made  a  partition." 

And  Chunder  Nath  Lahiree  says  :— "  The 
"  Saiinyals  asked  for  money  from  the  ryots 
'*  in  order  to  pay  off  the  amount  of  the  decree 
"of  Dwarka  Nath  Tagore,  at  which  tlie  ryots 
"  said  that  we  can  pay  the  amount  of  the 
"decree  if  you  make  a  partition  amongst 
"you." 

We  thus  have  before  us  all  the  circum- 
stances of  the  partition  upon  which  the  plain- 
tiffs rely.  It  appears,  ou  the  whole,  tliat 
many  of  the  co-sharers  in  the  property  which 
was  divided  were  minors.  No  formalities 
were  observed  in  coming  to  the  partition. 
None  of  the  details,  no  part  of  the  investi- 
gation, if  it  can  be  said  that  there  was  any 
investigation,  into  the  relative  value  of  the 
different  parts  of  the  property  was  put  upon 
paper.  There  is  nothing  preserved  which  can 
be  regarded  as  a  record  of  the  proceed- 
ings of  this  partition  transaction  unless  it 
be  the  list  which  Chunder  Nath  had  brought 
into  Court  and  was  allowed  again  to  carry 
away  with  him,  and  which  list  he  said  was 
written  down  at  the  time  of  the  partition, 
and  shown  to  the  different  share-holders  as 
representing  the  result  which  had  been  arrived 
at.  So  far  as  we  can  gather  from  Chunder 
Nath's  deposition,  it  appears  that  this  list 
was  a  bare  statement  of  the  quantities  of 
land  which  fell  to  the  share  of  the  different 
shareholders  as  the  effect  of  the  partition. 
We  have  no  other  means  of  learning  what 
took  place  between  the  parties  and  what 
were  the  grounds  of  partition  than  what  is 
afforded  by  the  depositions  of  the  different 
witnesses  to  which  we  have  referred.  From 
these  depositions  it  would  appear  tliat  the 
most  ordinary  considerations  which  come 
into  matters  of  this  kind  were  neglected. 
There  was  no  reference  made  to  any  uaturnl 
and  direct  sources  of  information  with  regard 
to  the  value  of  the  different  portions  of  the 
property  which  was  then  being  divided 
amongst  the  shareholders.  According  to  all 
the  witnesses  the  division  was  effected  sim- 
ply on  reference  to  the  thakbust  map.  A  cer- 
tain average  rental  per  beegah  was  taken 
upon  what  footing  we  cannot  tell,  as  the 
basis  of  the  division.  And  in  view  of  this 
rental,  a  number  of  beegahs  seem  to  have 
been  allotted  in  proportion  to  the  amount  of 
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Ills  share  to  each  iDclividual.     It  has   already 
been   remarked   thnt  these   wituesses  admit 
tliat  several  of  the  sliareholders  were  minors. 
But  DODO   of  (he   ordinary   precautions  thnt 
are  necessary  for  the   pgrpose  of  proteciing 
the    interest  of  minors  or  of  persons  under 
disqiiulifioation,    appear    to   huva   been  taken 
or   thought  of  by   any    body.     Tlie  defend- 
ant No.  1,   Denendro,    now     the    principal 
person  to  be  con8i<iered,  was   represented  by 
Ch under  Nath  Lah'uve.     And  to  support  the 
plaintiff's  case,  h  is  at  least  necessary  that  this 
man  should  have  hud  complete  power  io  bind 
Denendro  in   the   matter   of   effecting   this 
partition.      But    it    is    disclosed    even     in 
the  evidence  of  Chuoder  Nath  himself  that 
lie  was  not  the   sole   guardian  of  the  minor. 
Two  other  persons  were  associated  with  him 
in  this  o0ice.     And   although  we  have  been 
told  in  argument  that  in  the  absence  of  these 
persons,  the  mother  had  power  in  conjunction 
with  one  of  them,  to  exercise   the  powers  of 
guardianship,  still  it  appears  that  the  mother 
herself  was  not  present  at  the  time  when  the 
partition   was  made.     It   would  seem  almost 
from  the  evidence  adduced   by   the  plaintiffs 
themselves,  that   every  possible  defect  was 
inherent  in  this  alleged  transaction  of  parti- 
tion.    It  is  somewhat  difficult  to   understand 
how  the  plaintiffd  can,  on  the  facts  which  (hoy 
have   placed  before    the  Court,  consider  that 
fairness     as     regards    the   interests   of  the 
minor   in    the    partition    has     been     made 
out.     They   have   not   indeed   attempted   to 
prove  that  the   partition  was   in    fact  a  just 
and  equitable   partition.     And   it   seems   to 
us,  upon  the  case  of  the  plaintiffs  alone,  that 
the   partition   described   by   their  witnesses 
was   of  a  rough  and  ready  character.     We 
can  without  difficulty  imagine   from    it  that 
Denendro  Nath   Sannyal   might    find   good 
reason  when  he  cume  of  age  to  repudiate   the 
partition  so  far  as  he  himself  was  concerned, 
and  to  decline  to  be  bound  by   it.     However 
this  may  be,  we  find  as  a  matter  of  fact  that 
III  though  he  took  the  pioperty  from  (he  hands 
of  his  guardians  as  they  held  it  for  him  during 
his  minority,  and  as  they  delivered  it  over  to 
him,  he  did  even  according  to  the  witnesses 
of  the  plaintiffs'  express  dissatisfaction  with 
the  partition  at  about   the   earliest   possible 
period.      It   is  true  that  he  did  not  at  once 
tllrow    up   his   possession,   lie   did   not  call 
upon  the  other  parties  to  consent  to  a  resti- 
tution of  affairs  to  their  old  state.     But  it 
appears,  so  fai*  as  we.  can  gather,  tliat   he 
did  at  a  very  early  period  say  that  he  was 
not  content  with  the   partition   as   it   stood, 
and    would    only    accept  it    if   something 


more   were  added  *to  that  which  had  been 
given  to  him  under  it.     And  in  12^76,  about 
a  year  and  a  half    after    he  atttiined   iiis 
majority,  he   took   possession  of    a   portioa 
at  any  rate  of   the  mouzah   which    is    the 
suhject  of  suit,  and  to  this  extent  invaded 
tliH  exclusive  possession  whicli  the  plnintifis 
say    they   had  held  of    tlie   mouzahs    ever 
since   the  date  of   the   partition.      lu    the 
plaint    it   is   said    that   the   plaintiffs    were 
entirely  excluded  from  the  mouzah  by   the 
defendant.     Denendro  himself,  however,  iu 
his  evidence  says  that  he  only  took  ptisses- 
sion  to  the  extent   of    his   share  ;    and   he 
adds  that   to   the  extent  of   more  than  die 
plaintiffs'   share,    the  zemindar's    possessioa 
is  in  the  ryots.      And  there  is  nothing  in 
the  evidence   which   has  been   read   to  us, 
to  lead  us  safely   to  tlie  conclusi<m  that  die 
defendant    Denendro   bas   in    fact  excludett 
tfie  plaintiffs  from  that  share  in  this  mouiah 
to  which   they   would   have    been    entitled 
irrespective  of  tlie  partition.     But  however 
this  may  be,  we  tliink  as  has  been   already 
remarked,   that  the    plaintiffs    have     fails* 
to   make  out   that  the   partition  effecied  iu 
1271  was  made  in  such  a  way  and   under 
such  circumstances  as  to  be  in  itself  obli- 
gatory  upon   the  minor.      He   had   at  a»y 
rate  the  option  of  repudiating  this  partition 
when  he  came  of  age,  or  within  a  reasonable, 
period  after  that  date.      And    it  seenis  to 
us  clear  from  the  case  which  the  plainiifla 
have  placed  before  us  that  he  did  repudiats 
the  partition  within  such  a  period  as  preveiite, 
at  any  rate,  the  plaintiffs  from  being  entitled 
to    cbiim    that   he  must  on  the  ground  of 
delay  alone  be  held  to    have    accepted    it 
There  can  he  no  question  on  the  evidence 
of  the  plaintiffs'  own  wituesses  as  to  whether 
he  did  ill  fact  at  any  time  ever  accept  the 
partition.       He     has   expressed    frona    the 
commencement    his    dissatisfaction  with  it. 
And  in   1276  he  committed  the  overt  act 
which  is  now  complained  of,  and  by   ifhich 
he  most    unmistakeably    dechned    that   l»e 
would    not    be  bound  by  it.      It  has  been 
pressed    upon    us   that  notwidistanding  he 
has  done   this,  still  at  the    same    time    he 
has  held  and  still  holds  in  his  own  eiclu- 
sive  possession  portionsof  the  joint  property* 
to    which    he    could    have    no    right    to 
exclusive   possession   excepting    under    the 
terms  of  the  partition,   and  that,  therefore, 
he  must   by  reason    of     this    conduct    be 
held  to  have  accepted  that  partition. 

We  cannot  accede  to  this  argument. 
As  a  matter  of  fact  he  has  not  accepted 
the    pariition  ;    on    the  contrary,    htJ    haa 
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repudiated  it ;  and  indeed  he  ooald  only 
in  equity  be  held  to  have  accepted  it  if 
lie  had  aoted  in  such  a  way  towards  the 
plaint  i£F4  ae  to  lead  them  naturally  to 
suppose  tluit  he  had  done  so.  If  he 
had,  after  receiving  the  property  from 
the  hands  of  his  guardian  in  the  form 
which  it  had  taken  by  reason  of  the 
partition,  continued  for  any  considerable 
time  to  miiintnin  possession  of  it  in  that 
form  without  expressing'  iiis  intention  to 
avoid  the  pnrtition,  then  the  plaintiffs 
no  doobt  wonld  have  had  reason  to  ask 
the  Court  to  hold  that  this  conduct  had 
the  efieet  of  making  the  partition  binding 
npoQ  him.  But  he  has  not  done  this  :  so 
Aras  we  can  see,  he  lias  always  represented 
to  the  plaintiff  tliat  he  did  not  intend 
to  he  bonnd  by  tlie  partition.  And  in 
1276,  as  soon  as  he  apparently. ascertained 
the  true  nature  of  the  property  and  its 
real  value,  he  most  unmtstakeably  asserted 
his  independence  of  the  contract  of  partition. 
Doubtless  in  electing  to  avoid  the  partition, 
he  subjected  himself  to  the  condition  of 
putting  the  parties  to  it  in  statu  quo  so 
far  as  he  was  concerned  in  relation  to 
tliem.  And  the  plaintiffs  can  easily  enough 
compel  him  to  fulfil  this  condition  if  he  has 
not  done  so.  Had  he  himself  found  it 
ni^oessary  to  seek  the  assistance  of  the 
Court  in  order  to  be  relieved  of  the  partition, 
tliat  assistance  would  only  have  been  given 
npoo  this  condition.  But  neither  of  these 
alternative  suppositions  is  the  case  before 
U8.  The  plaint  ilQb  here  insist  upon  the 
partition  and  want  to  have  its  terms 
enforced  ;  and  we,  on  the  whole,  are  of 
Of>inion  that  tlftoy  have  failed  to  make 
out  as  against  the  defendants  tlieir  right 
to  have  the  contract  of  partition  carried 
into  effect.  Therefore  the  foundation  upon 
which  they  brought  this  suit  is  gone.  They 
are  not  entitled  as  asrninst  the  defendant 
No.  1  to  the  entire  16  annas  of  mouznh 
Brohmokopalia.  Whethei*  they  are  entitled 
by  virtue  of  any  other  right  to  an  undivided 
portion  of  this  mouzah,  it  is  not  now  for 
us  to  say.  They  have  instituted  this  suit 
upon  the  footing  of  their  being  entitled 
under  the  contract  of  partition  to  the 
exclusive  possession  of  the  entire  16  annas 
of  the  mouzah.  And  our  decision  merely 
has  the  effect  of  determining  that  they 
liave  not  at  this  time  as  against  the  defendant 
Denendro  any  right  to  exclusive  possession 
of  tliis  mouzah  or  of  any  part  of  it.  The 
fact  that  tliey  have  failed  to  establish  this 
right  doQs  not  deprive  them  of  any  right 


of  a  different  character  if  they  possess  it.* 
And  it  would  seem  from  the  written  state- 
ment of  the  defendant  himself  that  as 
against  him  unquestionably  they  have  a 
right,  if  this  partition  be  out  of  the  way, 
to  an  undivided  1  anna  10  guudahs  share 
of  the  mouzah. 

In  our  view,  the  decision  of  the  Lower 
Court  is  correct,  and  therefore  we  dismiss 
the  appeol  with  ousts. 


The  15th  December  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson ^ 
Judge, 

Act  X  of  1870  w.  15  ^  IS^Compensation^ 
Award, 

Syud  Abdool  All,  Petitioner^ 

versus 

W.  H.  Verner,  Collector,  under  Act  X  of 
1870,  for  24-Pergunnah8,  Opposite  Party. 

Mr.  C.  Jackson  for  Petitioner. 

The  Advocate-  General  and  Baboo  Unnoda 
Pershad  Banerjee  for  Opposite  Party. 

On  a  reference  under  Act  X  of  1870  as.  18  &  18, 
made  by  the  Collector  for  24-Pergunnahs,  who  had 
offered  compeDsation  for  certain  land  on  the  banks  of 
the  Hooghly,  viz,.,  so  much  for  the  portion  above  the 
high-water  mark  and  so  much  for  the  portion  below, 
the  Judge,  concurring  with  one  of  the  assessors,  allowed 
no  compensation  for  the  land  below  high-water  mark,, 
and  applied  the  money,  which  had  been  offered  for  the 
compensatipn,  to  the  other  part : 

Held  that  such  a  proceeding  was  not  authorized  by, 
any  provision  of  the  Act,  and  that  the  Judge  and  assessor, 
ought  to  have  determined  what  was  a  proper  compensa- 
tion for  each  description  of  land. 

Couchf    C.J. — In  this    case  a    rule   had. 

been    granted,  by  this    Court,   ordering  Mr. 

Veriier,   the  Collector,  under  Act  X  of  1870 

,  for  24-Perganpah8,.  to  shovy  cause  why  the, 
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oward  made  by  the  Judge  appointed  under  the 
Act  for  Calcutta  and  24-PerguoDah8y  in  suit 
No.  4  of  1874,  wherein  the  applicants  and 
others  were  claimants,  should  not  be  quashed, 
and  a  new  investigation  directed. 

The  reference  made  by  Mr.  Vemer  under 
Sections  15  and  18  of  Act  X  of  1870  is  as 
follows: — '*  This  reference  is  made,  because 
''I  have  been  unable  to  agree  with  the 
^'  parties  interested  as  to  the  amoaut  of 
*^  compensation  to  be  paid  for  the  land. 

"  The  land  is  part  of  the  fore-shore  of  the 
^'  eastern  bank  of  the  river  Hooghly.  Its 
"area  is  5  beegahs  4  cotiahs  14  chittacks 
'^and  18  square  feet.  Its  boundaries  are: 
"ou  the  north,  the  premises  of  Messrs. 
'*  Ralli  Brothers  ;  on  the  south,  the  river  bank 
^'  in  the  possession  of  Syud  Abdool  AH  ;  on 
"  the  east,  the  remaining  portion  of  the  bank 
"  of  the  Hooghly ;  and  on  the  west,  the  river 
'^  Hooghly.  The  land  is  shown  in  the  annexed 
«  plan." 

The  Collector  then  states  who  he  had 
reason  to  think  are  interested  in  the  land, 
and  continues : — "  There  have  been  no 
*' damages  under  Section  5  or  17. 

"  I  have  tendered  as  compensation  under 
<' Section  11,  Rs.  6,356-15. 

"  I  have  determined  my  tender  on  the 
'^  following  grounds.  The  land  above  high- 
*^  water  measures  1 1  cot  tabs  1  chittaek  and 
*^  29  square  feet.  I  have  tendered  for  this 
"at  the  rate  of  Rs.  150  a  cottuh,  being  a 
'*  higher  rate  than  any  plain  land  in  the 
*'  ueighbouriiood  has  fetched  when  sold,  as 
"  far  as  I  can  ascertain.  The  amount  of  my 
'^  tender  for  the  land  above  high-water  mark 
<*is  Rs.  1,665-10.  The  land  below  high- 
**  water  mark  measures  4  beegahs  13  cottahs 
"  \  2  chittacks  and  34  square  feet.  I  have 
<'  offered  for  this  at  the  rate  of  Rs.  50  per 
"cottah,  or  Rs.  4,690-5.  Thus  the  total 
**  amount  offered  by  me  is  Rs.  6,355-15. 

"I  do  not  admit  the  right  of  anyone 
"  save  the  public  to  the  land  below  high 
*<  water  mark.  But  I  understand  that  a 
''claim  is  likely  to  bo  put  forward  by  some 
*^  of  the  persons  whose  names  are  noted 
*'  above  to  a  private  interest  in  this  tidul 
*<  land,  and  it  is  necessary  that  this  claim 
"  should  be  settled." 

The  case  having  been  thus  referred  by  the 
Collector,  WHS  heard  by  Mr.  Beaufort  and  two 
assessors.  The  proceeding  states  that  the 
parties  other  than  the  Collector  could  not 
tigree  in  regard  to  the  nominatiou  of  an 
assessor,  and  therefore  the  Court  appointed, 
on  the  part  of  all  the  owners,  Baboo  Dino- 


nath  Bose  who  was  proposed  by  Sjod 
Abdool  AH.  Mr.  Rowe  was  appointed 
assessor  on  the  nomination  of  the  Collector. 

The  award  then  says : — **  The  laud  to  which 
'^  this  case  refers  is  described  as  5  beegahs 
*'4  cottuhs  14  chittacks  and  18  feet  on  iliQ 
<*  left  bank  of  the  river  Hooghly  at  Chitpore. 
'<  Of  this  land  1 1  cottahs  1  chitUck  and  29 
<'  feet  is  above  high- water  mark,  for  which  the 
''Collector  has  tendered,  at  the  rate  of 
<'  Rs.  150a  cottah,  Rs.  1,665-10.  TheremaiD- 
''  ing  portion  of  the  area,  4  beegahs  13  cottahs 
'M2  chittacks  and  34  feet  is  between  high- 
''water and  low-water  marks,  and  for  tliis 
"the  Collector  has  tendered,  at  the  rate  of 
"  Rs.  50  per  cottah.  Rs.  4,690-5.  The  total 
'^  amount  so  tendered  is  Rs.  6,355-15."  It 
then  refers  to  the  statement  of  the  Collector 
that  he  did  not  admit  that  any  iudividaal  h»J 
an  exclusive  right  to  the  land  below  high- 
water  mark. 

Then  after  stating  what  evidence  l\ad 
been  given,  and  what  claims  had  been  ma<le 
before  the  Jud^e  and  the  assessors,  the 
award  says : — **  The  assessor  Baboo  Dlnonatli 
"  Bose  observes  that  Messrs.  Ralli  firothen 
'<  paid  about  Rs.  5,000  per  beegali  ia 
"  addition  to  the  annual  rental,  and  tint 
"  if  the  zemindaree  right  had  been  included 
"in  the  purchase,  they  would  have  paid* 
"  larger  price.  This  is  the  only  evideuce, 
"  and  with  reference  thereto  he  awards 
'*  Rs.  5,800  per  heegah  or  Rs.  290  per  cotuL 
"  As  there  is  no  evidence  to  show  fist 
"  portion  of  the  area  taken  is  below  hi^ 
"  water  mark,  he  awards  at  this  rate  fortlbe 
"  whole  land.  The  amount  which  he  awards 
"  for  the  whole  laud  is  therefore  Rs.  30,421. 

"  The  assessor,  Mr.  Rowe,  is  of  opini*>'i 
"  that  the  price  paid  by  Messrs.  Ba^i 
"Brothers  for  land  which  is  above  high- 
"  water  mark,  and  on  which  buildings  have 
'*  been  erected,  cannot  be  the  criterion  of  the 
'*  market  value  of  the  land  now  in  question, 
"  which  is  under  water,  for  the  one  cannot 
"  be  compared  with  the  other.  He  h»s 
"  ascertained  that  the  greater  portion  of  the 
**  land  is  below  high-wuter  mark,  and  he 
"  thinks  that  no  compensation  ought  to  be 
"  paid  for  such  lond.  On  these  grounds  he 
"  thinks  that  the  Collector's  tender  is  very 
'*  liberal  and  awards  that  amount." 

The  fair  construction  of  this  is  that  Mr. 
Rowe  being  of  opinion  that  the  clainoHuw 
were  not  entitled  to  any  compensation  for  the 
land  below  high-water  mark,  decides  ibat  the 
sum  offered  by  the  Collector  for  the  l»u^l 
above  both  high-water  and  low-water  is  « 
liberal  compensatioo,  and  awards  it,  not  for 
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what  it  was  tendered  for  by  the  Collector, 
hut  for  the  ktud  above  higli-wnter  mark. 
Taking  the  entire  sum  offered  for  both 
descriptions  of  land,  he  appropriates  it  to 
the  land  which  he  considered  the  claimants 
were  entitled  to  have  compensntion  for. 

The  award  then  proceeds  (this  being  the 
language  of  Mr.  Beaufort,  the  Judge)  : — 
'<  The  calculation  of  Baboo  Dinonath  Bose 
**  is  erroneous,  fur  he  has  included  in  the 
^'Ra.  5,000  the  amount  paid  by  Messrs. 
'^lUm  Brothers  to  the  occupants  of  the  land 
*'as«  bonus  for  removing  from  it^  He  is 
''also  wrong  in  not  distingnishing  between 
"tite  lands  above  and  below  higli-water 
^mark,  because  the  Collector  has  given  the 
** arrears  of  both  disiinctly  in  his  publio 
'^letter  of  reference,  and  they  are  also  clearly 
^'sliown  in  the  map,  and  as  none  of  the 
''parties  has  disputed  the  correctness  of  the 
'*  measurement  or  statement,  silently  accept- 
^  ing  it,  it  must  be  assumed  to  be  correct. 
"  Mr.  Rowe  has  rightly  observed  that  the 
''claimants  are  not  entitled  to  any  com  pen - 
"  sat  ion  for  the  land  below  high- water  mark, 
"  because  they  have  not  shown  that  they  have 
"  any  right  in  it.  I  concur  also  with  him 
**  in  thinking  that  the  amount  tendered  for 
"  the  small  margin  of  laud  above  high^water 
"  mark  is  ample.  I  cannot  ascertain  what 
"compensation  is  due  for  the  deprivation 
'*  of  the  river  frontage,  because  no  evidence 
"  referringr  to  it  is  before  me." 

Thus  Mr.  Beaufort  adopts  the  opinion  of 
Mr.  Rowe,  for  he  not  only  says  that  Mr. 
Rowe  has  rightly  observed  that  the  claimants 
were  not  entitled  to  compensation  for  the  land 
below  high-water  mark,  but  he  says  : — "  I 
"  concnr  also  with  him  in  tliinking  that  the 
"  amount  tendered  for  the  small  margin  of 
"land  above  high-water  mark  is  ample.** 
The  expression  "  I  concur  also  "  shows  that 
he  iu tended  to  concur  with  Mr.  Rowe  in 
what  was  previously  stated,  ria.,  that  the 
parties  were  not  entitled  to  compensation  for 
the  land  below  high- water.  If  he  meant  any 
thing  else,  he  would  differ  from  Mr.  Rowe  ; 
so  that,  in  effect,  both  Mr.  Beaufort  and 
Mr.  Rowe  have  applied  as  compensation  for 
one  description  of  land  what  the  Collector 
Itad  tendered  as  compensation  for  both 
doacripiions. 

In  a  passage  which  follows,  there  is  a  little 
inconsistency,  perhaps  only  apparent,  between 
^hat  Mr.  Beaufort  had  said  before  and  what 
he  then  says,  for  in  speaking  of  apportioning 
^le  toonf  y  he  says  : — "  Now,  neither  of  these 
**  paities  has  adduced  any  evidence  to  show 
**  that  any  portion  of  the  land  in  question  is 


"  covered  by  either  of  these  leases  to  which 
"  they  refer,  and  it  is,  I  think,  highly  impro- 
"bablethat  either  the  mowroseedar  or  the 
"  dur-mowroseediirs  contracted  to  pay  rent 
'*  for  the  land  below  high-water  mark,"  as  if 
in  apportioning  the  compensation  he  waa 
looking  upon  it  as  includin*^  the  land  below 
high-water  mark.  Notwithstanding  this,  it 
appears  to  me  to  be  clear  that  Mr.  Beaufort 
adopted,  the  same  mode  of  awarding  com- 
pensation as  the  assessor  Mr.  Rowe  had. 

Then  what  has  in  effect  been  done  is,  that 
although  Mr.  Vemer  had  made  an  offer  of 
compensation  for  the  laud  below  high- water 
mark  of  Rs.  60  a  cottah,  at  the  same  time 
saying  that  he  did  not  admit  the  right  of  the 
claimant  to  the  compensation,  Mr.  Beaufort 
and  Mr.  Rowe  have  decided  that  the  claim- 
ants are  not  entitled  to  any  compensation  for 
it,  and  have  determined  the  question  of  their 
right  to  this  land.  Now  Section  21  of  the 
Land  Acquisition  Act  states  that  as  soon  as 
tlie  assessors  have  been  appointed,  tlie  Judge 
and  the  assessors  shall  proceed  to  determine 
the  amount  of  the  compensation  ;  and  in 
Section  24,  it  is  said  that  in  determining  the 
amount  of  compensation  to  be  award^  for 
land  acquired  under  this  Act,  the  Judge  and 
the  assessors  shall  take  into  consideratiosy 
firsf^  the  market  value  of  the  land  ;  secondly^ 
the  damage  sustained  by  reason  of  severing 
such  land  from  other  land  of  the  person 
interested  ;  thirdly,  the  damage  sustained  by 
reason  of  the  acquisition  injuriously  affecting 
his  other  property  in  any  other  manner,  or 
his  earnings  ;  and,  fourthly,  if  in  consequence 
of  the  acquisiiion  he  is  compelled  to  change 
his  residence,  the  reasonable  expenses  inci- 
dental to  such  change.  But  there  are  no 
words  in  this  Act  which  give  to  the  Judge 
and  assessors  sittinjj  together  as  they  did, 
the  power  of  determining  the  right  to 
compensation,  or  the  title  to  the  land  for 
which  the  compensation  is  to  be  assessed. 

In  Section  15  there  is  a  provision  for  any 
question  respecting  the  title  to  the  land  or 
any  right  thereto  or  interest  therein  by 
persons  making  conflicting  claims  being 
referred  by  the  Collector  to  the  determination 
of  the  Court,  but  there  is  no  express 
provision  in  the  Act  for  the  decision  of  such 
questions.  It  would  seem  that  they  are  to 
be  decided  by  the  Court,  but  not  by  the 
assessors  ;  and  the  mode  of  doing  this  would 
appear  to  be  by  a  suit  in  the  Court.  The 
amount  which  ought  to  be  paid  for  the  land 
may  be  determined,  and  then  if  there  are 
conflicting  claims  to  the  land  the  Court  may 
decide  upon  them. 
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In  Sections  38  and  89  which  refer  to  the 
apportionment  of  the  compensation,  it  appeara 
to  he  required  to  he  done  hj  the  Court,  that 
is,  by  the  Judge  ;  for  Section  39  sujs,  when 
the  amount  of  compensation  has  lieen  settled 
hy  the  Court,  and  there  is  any  dispute  as  to  the 
apportionment  thereof,  or  when  a  reference 
to  the  Court  has  been  mnde  uuder  Section  38, 
the  Judge  sitting  alone  shall  decide  the  propor- 
tions in  which  the  persons  interested  are 
entitled  to  share  in  that  amount*  This  does 
not  apply  to  the  present  case  ;  and  there  is  not 
any  provision  in  tlie  Act  which  nuthorises 
what  has  been  <loue  hei'e,  nnmely,  the 
Collector  has  made  an  offer  of  compensation 
for  laud  below  high- water  mark,  tlie  Judge 
and  assessor  have  disregarded  it  and  allowed 
no  compensation  for  that  land,  and  liave 
applied  the  money  which  had  been  offered  to 
the  compensaticm  for  the  other  ^mrt.  What 
it  appears  to  me  ought  to  liave  been  dime  in 
this  case  is  that  the  Judge  and  the  assessor 
ought  to  hare  determined  what  was  a  proper 
compensation  for  each  description  of  laud. 
The  Collector  had  made  an  offer  for  each 
separately,  and  it  should  have  been  deter- 
mined  how  much  was  proper  to  be  awarded 
for  the  land  above,  and  how  much  for  the 
land  below,  high-water  mark.  The  Collector 
might  decline  to  pay  over  the  compensation 
which  was  fixed  for  the  hind  below  high- 
water  mark  until  the  ri^ht  of  the  parties  to 
that  land  had  been  determined  in  a  regular 
way  and  by  a  tribunal  having  authority  to 
deiermiue  it. 

It  apoears  to  me,  therefore,  that  what  has 
been  done  in  tliis  case  is  contrary  to  law,  and 
that  we  must  set  aside  the  award  which  has 
been  made  and  return  the  case  to  the  Court 
in  order  that  tiie  compensation  may  bo 
assessed  in  the  manner  I  have  mentioned. 

Jackson,  J. — I  entirely  concur.  I  would 
only  add  this  that  in  addition  to  the  absence 
of  any  special  provision  for  determining  any 
question  of  rigiit  as  between  parties  having 
conflicting  claims  to  the  land  in  question, 
there  really  were  no  such  parties  before  the 
Judge  in  this  case.  Mr.  Verner  indeed 
suggested  a  claim  of  right  on  the  part 
of  the  public  to  the  land  situated  below 
higii-water,  but  if  there  were  any  such  valid 
claim,  Mr.  Verner,  who  was  merely  exer- 
cising the  powers  of  a  Collector  under  the 
Act,  would  not  be  the  person  entitled  to 
advance  it,  nor  does  he  do  so.  Mr.  Beaufort, 
therefore,  had  not  before  him  any  conflicting 
claim  on  which  he  could  affect  to  adjudicate, 
eveu  if  he  had  authority  to  do  so. 


The  16th  December  1874. 

Present  : 

The  Hon'ble  W.  Markhy  and  Rora-sh 
Chunder   Mitter,  Judges, 

Endowments — Forfeiture, 

Case  No.  286  of  1873. 

Regular  Aftpeal  from  a  decision  passed  by 
thf>  Officiating  Deputy  Commissioner  of 
Hazareebagk,  dated  the  30M  July  1873. 

Nam  Narain  Singh  (Plaiutiflf)  Appellant^ 

versus 

R imoou  Paurey  and  others  (Defendants) 
iiespondents. 

Baboo   Tarucknath  Dutt  for  AppellauL 

Baboo  Nil  Madhub  Sen  and  Moonshee 
Mahomed  Yu$oof  for  Uespondeuts. 

Where  the  objects  of  an  endowment  are  not  carried 
ont,  it  does  not  follow  that  the  property  can  be  resumed 
by  the  heir  of  the  original  donor  as  if  there  was  a  for- 
feiture; but  sume  peruon  authorize<l  by  law  must  take 
steps  for  securing  its  protits  to  the  object  of  the  endow- 
ment. 

Markby,  J. — It  appears  to  us  upon  reading 
the  plaint  and  the  document  upon  whicii, 
as  the  appellant  states,  his  suit  is  based, 
that  this  suit  could  not  be  maintained.  There 
was  au  absolute  gift  of  the  property  to  a 
muth  for  charitable  purposes  without  any 
reservation.  If  the  objects  of  that  endow- 
ment have  not  been  carried  out  by  the 
person  whose  duty  it  was  to  curry  them  our, 
the  result  of  that  is,  uot  that  this  property 
can  be  resumed  by  the  heir  of  the  original 
donor  and  taken  possession  of  by  him  as  if 
there  was  a  forfeiture,  but  he  or  some  other 
person  interested  aud  authorizHd  by  law  so 
to  do  must  take  the  proper  steps  for  bringing 
back  the  property  aud  securing  the  profits 
of  it  to  the  objects  of  the  endowment.  Ic 
is  quite  clear,  therefore,  that  upou  that 
ground  this  suit  ought  to  have  been  dis- 
missed. But  we  think  the  proper  coarse  to 
pursue  in  this  case  is  to  allow  the  plaintiff 
to  witlidraw  the  suit  upou  the  conditiou  of 
his  paying  the  costs  of  the  defendants 
Ramoon  Paurey  and  Jugloll  Paurey,  and  as  the 
plaintiff  elects  to  take  that  course,  the  order 
of  the  Court  will  be  that  the  plaintiff  be 
allowed  to  withdraw  this  suit,  and  thiU  he 
do  pay  the  costs  of  those  two  defendants  in 
(hi^  Court  aud  iu  the  Court  below. 
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The  4th  August  1874. 

Present : 

The  Hou'ble   Louis  S.  Jackson   and  W.  P. 
McDooell,  Judges. 

A£t   Vm  Of    1859    8.  SSe— demand— Opinion 
of  AppellaU  Court  onpartial  Evidence. 

Case  No.  612  of  1874. 

^mal  Appeal  from  a  decision  passed  by 
tke  Officiating  Judge  of  Hooghly,  dated 
the  29(k  November  1873,  reversing  a 
decision  of  the  Ut  Subordinate  Judge 
«/  that  district^  dated  the  1th  August 
1872. 

Bdoram  Baboo  (Pbiotift)  Appellant^ 

versus 

hmx  Chaoder  Baboo  (one  of  the  Defend- 
ants) Respondent. 

Hr.  C.  Jackson  and  Baboog  Hem  Chunder 
Bmer/ee  and  Kalee  Kishen  Sen  for 
i/ipeilaDt. 

Bdioos  Mohinee  Mohun  Roy  and  Rajendro 
Misser  for  Respondent. 

Wliere  a  District  Jadge  in  appeal  made  an  order  of 
reuAd  wider  Act  VIII  of  1869  s.  856  that  evidence 
■ight  be  taken  on  one  of  the  points  raised,  and  at  the 
■■e  time  recorded  the  impression  which  his  mind  had 
necived  on  the  otlier  parts  of  the  case,  it  was  held  that 
the  opnioH  so  recorded  was  not  a  judgment  on  appeal 


Jackson^  Jl— On  (he  point  argued  by  the 
learned  Counsel  for  the  appellant,  we  have 
no  doubi  thni  the  opinion  recorded  by  Mr. 
Walton  was  not  a  judgment  on  Appeal  so  as 
to  conclude  his  successor.  Upon  the  hear- 
iog  Mr.   WaltQu  found  that  ou  one  of  the 


points  raised  it  was  necessary  to  go  into 
further  evidence,  and  he  therefore  made  an 
order  under  Section  356  that  evidence  ou 
that  point  might  be  taken.  At  the  same 
time  when  he  made  this  order,  he  appears  to 
have  set  down  in  writing  the  impression 
which  his  nutid  had  received  on  the  other 
parts  of  the  case  ;  but  in  the  first  place  we 
think  it  is  dear  that  before  tlie  Appellate 
Court  could  come  to  any  judgment  on  any 
portion  of  the  merits  it  was  necessary  to 
have  the  entire  evidence,  because  it  is 
impossible  to  deny  that  the  evidence  to  be 
taken  under  Section  356  might  ufiect  the 
conclusion  to  be  come  to  on  tlie  other  parts 
of  the  case  as  well  as  on  that  involved  in  the 
order  of  remand  :  but  in  addition  to  that,  we 
think  that  on  a  consideration  of  the  provi- 
sions of  the  Code  of  Civil  Procedure,  there 
could  be  no  judgment  but  one  either  in  the 
original  suit  or  in  appeal,  and  that  judgment 
is  to  be  followed  by  a  decree.  lu  the  pre- 
sent case  it  might  have  been  that  the  Judge 
who  heard  the  case  in  the  first  instance 
should  come  to  a  finding  which  might  entitle 
plaintiff,  so  far  as  it  went,  to  a  decree,  and 
the  Judge  who  heard  the  later  might,  on  the 
other  part,  find  for  the  defendant.  In  this 
way  we  might  have  two  discrepant  opinions 
in  the  case.  We  have  no  doubt  that  the 
judgment  come  to  by  Mr.  Field  is  the  judg- 
ment in  the  case,  and  that  that  is  the  judgment 
to  which  we  must  look  for  decision  of  the 
several  points  that  arise. 

The  second  point  has  been  argued  by 
Baboo  Hem  Chunder  Banerjee  who  followed. 
It  is  contended  that  although  the  plaintiff 
failed  to  make  out  the  case  as  set  out  in  the 
plaint,  yet  he  having  been  in  possession  for 
thirty  years  as.  found  by  the  Lower  Court, 
the  defendant  could  not,  without  resorting  to 
a  Court  of  justice,  oust  him  of  his  own  will, 
and,  as  the  Baboo  said,  wrongfully.  It  seems 
to  us  that  in  this  case  the  land  having  been 
found  to  be  the  property  of  the  defendants, 
the  plaintiff  could  not  have  a  rigiit  to  be 
restored  to  possession,  even  if  we  admit  that 
the  Judge  did  not  supersede  ihe  finding  of 
the  first  Court  as  to  his  possession,  when 
there  was  no  title  in  him  which  gave  him  a 
right  to  retain  possession  against  the  rightful 
owner.  We  think  the  suit  was  properly 
dismissed,  and  this  appeal  must  be  dismissed 
with  costs. 
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The  4th  August  1874. 
Present : 

The  Hon'bl**  Louis  S.  Jnckgou  and  W.  F. 
McDonell,  Judges, 

Hindoo  Law — Inheritance — Blind  and  Deaf 
Persons, 

Ciwe  No.  578  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated  the 
\i5th  December  187i^,  affirming  a  decision 
of  the  Officiating  Subordinate  Judge  of 
that  distiicty  dated  the  IQth  September 
1872. 

Mohe.oli  Chunder  H'V   ftrid    others 
(Defeuduiits)  Appellants, 

versus 

Cliunder  Mohun  Roy  and  others  (Phiintiffs) 
Respondents, 

Mr,  C.  Jackson  nnd  Baboos   Golap  Chand 
Sircar  nnd  Sreenatk  Hnnerjee  Tor 

AppeUants. 

Baboos   Mohinee    Mohun   Uoy  nnd   Nullit 
Chunder  Sen  for  liespondents. 

The  Hindoo  law  current  in  Benpral  excludes  from 
inheritance  persons  bom  blind  and  deaf,  not  those  who 
have  become  su  afterwards  from  some  adventitious  cause. 

Jackson,  J, — The  question  raised  in  this 
special  appeni  is  whether  the  phiiutiff  Chun- 
der Mohun  Roy  is  excluded  from  his  share 
of  inheritance  by  reason  of  his  having 
become  blind  at  a  period  of  about  two  years 
before  the  succession  opened.  The  Subor- 
dinate Judge  in  whose  Court  the  suit  was 
brought,  and  the  District  Judge  who  heard 
the  appeal,  both  decided  that  the  plaintiff  is 
not  excluded  by  the  Hindoo  law,  nnd  the 
object  of  this  special  appeal  is  to  show  that 
the  Hindoo  law  current  in  Bengal  does 
exclude  a  person  under  such  circunmtnuces. 
In  a  matter  of  this  sort,  it  appears  lo  us  that 
the  case  should  be  ordinarily  concluded  by 
the  authority  of  ihe  text-l»ooks  which  are 
regarded  as  the  first  authority  in  Bengal,  and 
first  of  all  those  books  undeniably  is  the 
Dayabhaga.  The  Dayabhaga  in  Chapter 
"V  which  is  devoted  to  tliat  subject  sets  out, 
in  paragraphs  I  to  9,  the  persons  who  are 
excluded  from  various  causes.  In  paragraph 
10  the  en ume ration  is  repeated,  and  in  that 


paragraph  and  paragraph  1 1  the  riuht  of 
euch  persons  to  miiintf^nance  is  insisted  ujion. 
The  ennraeraiion  which  the  Dayabhaga 
contains  is  in  these  words; — "Impotent persona 
'*  and  outcasts  are  excluded  from  a  share 
"of  the  heritage;  and  so  are  persons  bom 
"  blind  an«l  deaf ;  as  well  as  mndmen. 
"  idiots,  the  dumb,  nnd  those  who  have  lost 
"  a  senpe  [or  a  limb]" — the  translation  beiui; 
alternative.  That  phrase  seems  clearly 
to  indicate  the  meaninj;  of  the  author  who 
quotes  it  that  the  exclusion  refers  to  persons 
born  blinl  and  tieaf,  not  lo  persons  who 
afterwards  become  blind  by  accident.  The 
enumeration  in  paragraph  10  has  not  for  it^ 
object  any  variation  of  the  list  of  persons 
mentioned  above,  but  the  blind  man  is  men- 
tioned as  a  person  who,  though  excluded, 
must  be  maintained.  We  do  not  think  iho 
intention  was  to  refer  to  the  blind  mnn  in 
any  other  sense  than  he  is  referred  tobj 
Menu. 

The  next  authority  which  is  not  denied 
is  the  Dyacrama  Sangrahn,  and  the  auihor  of 
that  work  is  even  more  explicit  on  the  suhjecJ. 
He  in  Chapter  III,  first  and  second  paragraphs, 
mentions  expressly  persons  "  born  blind  awl 
"  deaf,  that  is,  by  nature,  not  those  who  ba?e 
"  become  so  from  some  adventitious  cause." 
He  says: — "The  meaning  therefore  is  those 
"  who  are  blind  and  deaf  from  the  period  of 
"their  birth."     As  far,  therefore,  as  those 
authoriiies  are  concerned,    the  decisions  of 
the  Courts  below  appear  to  be  in  conformiij 
with  the  Hindoo   law.     But  it   is  said  that 
going  further  back  and  looking  to  the  origi- 
nal   source   of   the   Hindoo   law,    uJr.,   the 
original    text   of  Menu,  we  ought  to  put  a 
strict  interpretation  on  that  law.   The  phrase 
referred  to  is  Chapter  IX,  Sloka  201,  which 
i  is    at   page   214    of   Mr.    Grady's   Edition. 
I  That  is  in  these  words  : — **  Eunuchs  and  out- 
I  **  casts,  persons  born  blind  or  deaf,  madnaeo, 
I  "idiots,  the  dumb,  and  such  as  have  lost  the 
"use  of  a  limb,  are  excluded   from  a  shtire 
!  "of  the  heritage."     Now  if  it  be  contended 
;  that  by  the  expression   "  such  as  have  lost 
j  "  the  use  of  a  limb,"  the  exclusion  is  cnrried 
beyond  what  is  implied   in   the  former  part 
'  of  the  Sloka,  it  must  be  clear  that  the  person 
to  be  excluded  must   be  incurably  blind,  or 
such  as  has  lost  the  sense  of  pight.    Here 
the  evidence  does  not  show  anything  of  that 
sort.     The  plaintiff  has  not  lost  his  eyes  nor 
is  there  anything,  as  we  understand,  to  show 
that  he  is  incurably  blind.     Therefore  if  ^e 
are  to  go  on  ihat  Sloka,  we  do  not  think  "^ 
'  would  be  necessarily  excluded.     Speakiuglof 
myself  I  should  rather  base  my  judgmeuio"* 
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Uie  two  nutliorities  on  the  Himloo  law  ns 
nre  current  iu  Benjjnl.  I  mean  the  Daya- 
Miaga  and  Dyncranau  Snngrnlia.  A  rule  of 
Hindoo  law  wbicli  is  relie«i  upon  as  prevent- 
ing the  iiaturn)  course  of  inheritance  ought 
io!be  clear  iiud  unmistnkeable.  We  think, 
taerefore,  tiiat  this  special  appeal  must  be 
Jiimissed  witb  costs. 


The  1 1th  August  1874. 

Present  : 

TVHon'bl**  Louis  S.  .lacksoii  and  W.  F. 
McDouell,  Jndgtb. 

Mitene   SuiU^lterenue    Affents -^Presumptions 
ajt  to    Procedure, 

Case  No.  800  of  1874. 

Special  Appeal  from  a  decision  passed  by 
tke  Officiating  Judge  of  Backergttnge, 
dated  thf  30/A  Decf miter  1 873,  reversing 
a  decision  of  the  Otjicialing  Aiidiiinnal 
}tooHsiff'  of  Burnisal,  dated  the  SOth 
April  i873. 

Ktmja  Alisauoolab  (Plaintiff)  Appellanty 

versus 

Jusoda  (Defendant)  Respondent, 

B«&oo  Gooroo  Doss  Banerjee  for  Appellant. 

B«Wo  Kashee  Kant  Sen  for  Respondent. 

i*  is  civil  suits,  so  io  revenue  suits,  all  thinji^  must 
fcf  presomed  to  have  been  correctly  done.  It  is  not 
*rto«Mrv  to  inquire  into  the  instructions  which  revenue 
s£«*tB  receive,  and,  until  the  contrary  is  shown,  the 
pvties  Duast  be  held  to  have  been  properly  represented 
<B^  (0  be  bound  by  the  decisions. 

Jackson^  J, — The  judgment  of  the  Lower 
Appelkte  Coort  iu  this  case,  as  the  respond- 
ent's Takeel  tardily  admitted,  cannot  be  sup- 
I'orted.  The  phiintitf  sued  to  recover  from 
tl»e  defendants  rents  of  a  tnlook  and  of  an 
"08at  talook.  His  case  was  that  bj  certain 
deeds  called  tahoots  alleged  to  hiive  been 
♦*xecote<i  by  the  defendants  after  the  pur- 
cliaae  of  the  superior  landlord's  right  by 
plaintiff,  the  rents  of  these  two  tenures  were 
fixed  for  that  lime  at  Rs.  401  and  Rs.  624 
f^pectirely,  but  that  the  tahoots  contaiued 
^  etipulai ion  that  tliose  rents  should  be  sub- 
ject 10  enhancement  if  on  measurement  the 
area  of  the  lands  was  found  to  bo  larger  than 
Was  then  supposed  to  be,  and  that  accordingly  ; 


in    1271    measurement   was   made,   and    the 
jumma   increased    to  Rs.    488  and   Ks.   706 
respectively.     The   tnhoots    were    produced 
but  were  not  f«u*mally  proved.     The  plaiutiflT, 
however,  adduced  evidence  in  the  shape  of 
judgments   against  the   defendants,    showing 
that  rents  had   been   recovered  at  the  rates 
fixed  by  the   tidioots,   we  understand.     The 
Moonsiff  declared  himself  satisfied   as   to   the 
execution  of  the  tahoots,   believing   them  to 
be  genuine  documents  and  reciting   the  fact 
that  it   appeared   that  the  witnesses    to   the 
execution   of  these    documents   were   dead. 
He  also  relied  upon  the  judgments  produced 
by   plaintiff,  and  gave  plaintiff  a  decree  for 
rent  at   the  rates  mentioned  iu   the  tahoots. 
It   seems  that  only   one   of  the   defendants, 
t;t2;.,  Jusod'i,  defended  the  suit,  and  she  appealed 
to   tiie   District   Court.     The  Jud^re   in  the 
course  of  his  judij^ment  declared   liimself  to 
be  morally  convinced  of  the  justice  of  the 
pliiintiff's  case,  but  said  that  he  was  debarred 
from  giving  plaintiff  a  decree  by  reason  of 
the    failure    of  any   legal    formal    evidence. 
As  to  the  tnhoots,  he  states  that  the  Moousiff 
was   mistaken    in   his   observation    that   the 
attesting    witnesses  were  dead    inasmuch   as 
only  one,  viz.,  Nilainbar  Chatterjee,  was  dead, 
and  several  are  admittedly   living,  especially 
Asgur   who  appears   to   have   been   both    a 
gomastah    of    the  defendants   and  a  mirdha 
of  the  plaintiff.     Now  the  fact,  as  shown  to 
us  at  the  hearing  of  this  appeal,   is  that  one 
of  the   witnesses   for    the   plaintiff   No.    18 
cxprt'Ssly    stated     that    the  writer  and   tliH 
attesting  witnesses  were  dead.    There  may  be 
some   failure   of   absolute    accuracy    in    this 
statement,  because  it  does  appear  that  As»rur, 
one   of  the  attesting  witnesses,  is  still  alive. 
As  to  this  witness,  the   Judge  remarks  on  u 
different    part  of   the    case    that    the    non- 
examination  of  Astiur  tells  as  much  against 
the  defendants  as  against  the  plaintiff,  for  there 
is  reason  to  believe  that  he  is   now  on  their 
side,    and    this    observation   receives   strong 
couHrmation  from  the  fact  that  it  was   thiti 
very    Apgur   (at    least   the   name   of  Asgur 
leads  one  to   that  conclusion)   who  acted  as 
agent  of  the  def'uduut  Jusoda  and  filed  her 
written    statement.     Under     these    circum- 
stances, the  plaintiff  could  hardly  be  rigorously 
dealt    with   for  having    omitted    to  call  this 
Asgur,  and  although  he   was    the   surviving 
aitestiug    witness   and   ought   to    have    been 
called,  still  the  facts  as  we  are  now   stating 
them  take  away  very  much  from  the  cogemty 
of  the    reasons   assigned    by    the  Judge   for 
putting    the  tahoots  aside.     But  there  is  a 
still  stronger  fact.     It  appears   that  subso- 
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quent  to  the  execation  of  the  talioots,  there 
lias  been  litigntion  between  the  parties.  The 
other  defendants,  wlio  were  sworn  in  that 
litigation,  did  not  defend  the  suit  and  did  not 
appeal  to  the  Judge.  Jiiaoda  alone  resisted 
the  plaintifl's  claim,  and  as  to  her  tiie  Judge 
says  ill  respect  of  a  decree  of  1861  : — "The 
"  present  apf»ellnnt  is  not  hound  by  the  admis- 
"  sion  of  Knla  Chand  or  by  tlie  depositions  of 
"  Gonr  Cliand  and  Radha  Gobiud,  and  as  she 
**  denies  ail  knowledge  of  the  decree  of  1861 
"  execution  of  which  against  her  is  neither 
"  proved  nor  alleged,  it  does  not  seem  to  rae 
'*  that  it  is  binding  upon  her  now."  The 
Judge,  it  seems,  declures  her  not  to  be  bound 
by  that  decree  because  she  denied  all  know- 
ledge of  it,  and  because  execution  against  her 
was  neither  proved  nor  alleged.  Now  it 
seems  to  us  that  her  deninl  of  all  knowledge 
would  be  perfectly  immaterial,  and  execution 
would  not  be  necessary  to  make  the  decree 
binding  upon  her.  Circumstances  might 
occur  to  make  execution  unnecessary,  and  as 
far  as  we  can  see  there  is  no  reason  whatever 
why  she  should  not  be  concluded  by  that 
decree.  There  seems  however  to  be  later 
decrees,  and  the  Judge  in  respect  thereof 
says  : — *'  The  Lower  Court  has,  however, 
^*  specially  relied  upon  the  evidence  of  other 
"  decrees  as  showing  that  the  defendants  uU 
"  admitted  in  1863  that  the  jummas  of  the 
"  talook  and  ousut  tnlook  respectively  were 
"  Rs.  401  and  Rs.  624."  And  a  little  further 
on  he  says  : — "On  this  occasi- n  the  defend- 
"  ants  were  represented  by  mookhtears  named 
"  6our  Mohun  Sen  and  Kalee  Kishore  Sen, 
"  and  they  have  been  examined  in  these  suits. 
"  Gour  Mohun  Sen  represents  that  he  acted 
"  on  the  faith  of  Ealee  Kishore  Sen,  and 
"  Ealee  Kishore  says  the  mookhtearnarauh  was 
"  brought  to  him  by  Asgur."  Now  we  appre- 
hend that  these  suits  were  suits  in  the 
Revenue  Courts,  and  in  Revenue  Courts  the 
defendants  would  be  represented  by  persons 
usually  caUed  mookhtears,  but  who  would 
act  as  revenue  agents.  That  being  so,  there 
is  no  reason  to  doubt  that  the  defendants 
were  properly  represented,  and  the  same 
presumption  would  be  mnde  as  to  all  tilings 
liaving  been  correctly  done  as  in  regurd  to 
ordinary  suits.  It  is  not  usual  in  civil  suits 
to  inquire  into  the  instructions  that  vakeels 
receive  :  no  more  is  it  necessary  in  revenue 
suits  to  enquire  as  to  the  instructions  that 
the  revenue  agents  receive;  and,  until  the 
contrary  is  shown,  the  parties  must  be  held 
to  have  been  properly  represented  and  to  be 
bound  by  the  decisions.  As  far  as  we  can 
see  at  present,  these  decrees  of  1861  and  of 


1863  appear  to  be  not  only  binding,  bat  con- 
elusive  against  the  defendant.  Inasmuch, 
therefore,  as  the  Judge  by  mistake  appa- 
rently refused  to  consider  these  decisions,  and 
inasmucli  as  he  expressed  strong  opinion  as  to 
the  real  merits  of  the  case,  it  appears  to  us 
that  the  suit  must  go  back  to  the  Lower 
Appellute  Court  in  order  that  the  Judge  may 
give  legtd  effect  to  the  previous  decisions  and 
to  the  whole  of  the  evidence  ii»  the  case. 
The  costs  will  follow  tl»e  result.  This  judg- 
ment applies  to  No.  801. 


The  IStli  August  1874. 
Pr€$enl  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Co'defendants^-Bvide  nee. 
Case  No.  747  of  1874. 

Special  Appeal  from  a  decision  pasted 
by  the  Officiating  Judge  of  Dacca,  daUdlke 
29th  December  1873,  affirming  a  deciiiwof 
the  Additional  Subordinate  Judge  oj  thU 
district,  dated  the  17 th  April  1873. 

Abdool  Gunnee  and  others  (Defeudnnts) 
Appellants, 

versus 

JanooBibee  (Pluintifl)    Respondent, 

Baboo  Nullit    Chunder  Sen  for  AppellanU. 

Baboo  Lall  Mohun   Doss  for  Respondent. 

Where  a  nnmber  of  defendants  are  interested  in 
resisting  a  suit,  judgment  cannot  be  given  agaioM  ill 
unless  &ere  is  evidence  which  binds  them  all. 

Jacksofiy  J, — Wb  are  not  satisfied  with  the 
judgment  of  the  Lower  Appellute  Court  iu 
this  cuse.  The  plaintiff,  Sreemutty  Janoo 
Bibee,  a  widow,  brought  this  suit  agniost 
Abdool  Gunnee  as  representing  certain  inranis, 
figainst  Gobind  Singh  and  Siiushee  Singlii 
who  are  described  as  the  principal  defeodauts, 
holders  of  the  property  without  title,  »"<! 
against  Sreemutty  Mohur  Bibee,  the  vendor 
of  the  plaintiff,  for  the  decliiraiiou  of  tiiltJ 
and  recovery  of  possession  by  distinct  parw* 
tion  with  mesne  profits,  &c.,  the  suit  being 
valued  at  Bh.  1,700,  and  the  claim  related  to 
four  pieces  of  land,  Nos.  1,  2,  3,  and  4. 

The  defendants  in  the  first  place  stated 
that  as  to  the  land  Nos.  2  aud  3,  they  had  not 
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been  in  possession  at  all,  and  had  no  concern 
with   those  portions  of  the  claim,  nnd  this 
denial  of  theirs  appenre  to  hiwe  been  accre- 
dited, and  the  plaintiff's  suit  in    that  respect 
was  dismissed.    As  to  the  oilier  two  pieces 
of  land,  Nos.  1  and  4,  the  Subordinate  Judge 
who  first  tried  the  case  said  that  this  was  a 
very  clear  ease.     He  went  on  to  show  what 
It  was  that  made  the  cnse  quite  clear  to  him, 
viz^  that  an  attempt  was  made  by  Abdool 
Gmmeeand  others,  the  present  defeuflants,  to 
take  possession  of  these  lands  on  which   the 
plain ti^'s  vendor  applied,  for    relief  under 
Sectioo  230,  when  A)>dooi  Gunnee  came  in 
and  admitted  that  the  lands  referred  to  in 
that  claim  were  not  lands  decreed  to  him  and 
the    oUier    decree-holders.     Thereupon  the 
tpplicants  under  St*ciion  230  were  ordered  to 
retain  possession  of  the  binds.     As  to  that 
piece  of  evidence    the  co-defendants   com- 
plained that  it  was  an  admission   by  Abdool 
Gannee  alone,  and  not  therefore  binding  on 
them.     As   to  this  the  Subordinnte  Judge 
says  : — ''It  is   an  admitted   principle  of  the 
**  law    that   when    more    than    one   person 
*'  jointly  bring  a  suit,  the  evidence  of  one  of 
**  them  which  proves  the   allegation  of  tlie 
'*  adverse   party   must   be  binding  on  all." 
The  Subordinate  Judge  does  not  say  where 
he  finds  this  principle.     This  moreovei*,  U 
not  the  evidence  of  one  of  such  persons.    It 
Is  an  admission   made  by  one  of   tliein   in 
other    proceedings.      We   cannot    say   that 
this-  admission   would   be   evidence   against 
any  person  other  than  the  persons  who  made 
it,  and  then  it  must  be  made  out  clearly   that 
the  admission  related  to   that   whicli  forms 
the  subject    of  the    present    cinim.      The 
Subordinate   Judge   tlien   goes   on    to    find 
wliether  the  disputed  lands  Nos.   1   and  4 
were  the  same  identical  lands  which  the  de- 
cree-holder  defendants  could  not  on  the  ap- 
plication of  the  plaintiff's  vendor    take  pos- 
session of  under  their  decree,   that  is  to  say. 
wliether  the  disputed  lands  were  the  same  to 
which  that  dispute  related  ;  and  he  is  of  opi- 
nion that  they  were.     Then  there  is  a  para- 
graph  to  tiie  effect  that   ''  the  evidence  ad- 
**  duced  by   plaintiff  shows  that  the  disputed 
*'  lands  Nos.  1,  2,  and  3,  are  the  resumed 
*'  lukheraj  lands,  and  No.  4  is  the  shikmee 
*'land,  and  the   plaintiff  acquired  title  and 
**  interest  thereto  by  purchase  from  his  vend- 
*'  ors.       The    plaintiff's   possession   of    the 
*'  lands  Nos.  1  and  4  down  to  the  date  of  dis- 
'*  possession  is   proved  by  the  evidence  of 
^'  witnesses  examined  in  this  case."    On  this 
ground,  he  holds  that  plaintiff  is  entitled  to 
recover  p-'ssessiou  of  Nos.  1  and  4. 


On  appeal  the  Judge  does  not  seem  to  concur 
with  the  Subordinate  Judge  as  to  the  efficacy 
of  the  admission,  but  his  judgment  appears  to 
us  a  little  contrndictory.  He  first  compar«'S 
plots  Nos.  1  and  4  of  the  present  case  with 
plots  4  and  1 1  of  the  claim  case,  and  after 
consideration  of  the  boundaries  he  comes  to  the 
conclusion  that  they  are  identical,  though  we 
must  confess  his  reasoning  is  not  very  satis- 
factory to  our  minds  ;  and  as  to  the  admission 
although  the  Judge  considers  Abdool  Gunnee 
to  be  bound  by  it,  he  holds  that  the  other 
defendants  are  not  so  bound.  Now  if  Abdool 
Gunnee  and  these  other  defendants  are  all 
interested  in  resisting  the  plaintiff's  suit,  we 
think  judgment  could  not  be  given  against 
all,  unless  there  were  evidence  which  bound 
them  all.  Besides,  the  Judge  does  not  adverc 
to  the  evidence  referred  to  by  the  Subordinate 
Judge  showing  that  the  disputed  lands  were 
resumed  lakheraj  and  shikmee  lands  to 
which  the  plaintiff  acquired  title  by  purchase. 
We  think  it  was  necessnry  for  the  Judge  to 
go  fully  into  that  evidence  and  to  be  satisfied 
that  the  evidence  was  such  as  entitled  plain- 
tiff to  recover  possession.  There  are  cir- 
cumstances in  the  case  which  appear  to  us  to 
throw  considerable  doubt  upon  the  bona 
fides  of  this  suit,  and  which,  therefore,  ought 
to  be  taken  into  consideration.  It  appeals 
that  a  suit  was  in  the  first  place  brought  in 
the  Small  Cause  Court  for  the  value  of  straw 
Ciirried  away  by  defendants.  That  suit  being 
dismissed,  another  was  brought  in  the  Sud- 
der  Moonsiff's  Court  by  plain  I  iff  and  her  vea- 
dor  for  recovery  of  possession  by  ejectment 
of  the  defendants.  Thereupon,  defendants 
Nos.  2  and  3  raised  the  oijection  that  the  suit 
was  under-valued,  on  which  plaintiff  having 
obtained  leaveto  withdraw  from  that  suit  pur- 
chased the  rights  of  Moliur  Bibee  by  a  koba- 
lah,  dated  tlie  17th  Chyet  1278  and  in  that 
way  became  proprietor  of  the  whole  16 
annas  of  the  property,  and  then  brought  a 
fresh  suit  to  recover  the  lauds  in  formb, 
pauperis.  It  is  alleged  at  the  foot  of  the 
plaint: — "I  sold  my  otlier  properties  for 
<'Bs.  375  and  paid  off  debts.  Out  of 
"  the  said  amount  X  had  Rs.  25  only 
<*  with  me,  which  will  be  required  to  meet 
**  the  expenses  in  this  suit."  This  is  so 
curious  a  statement  that  it  seems  to  require 
more  sifting  investigation,  and  it  appears  to 
us  that  the  Judge  ought  to  be  tlioroughly 
satisfied  that  this  is  a  bonct  fide  and  honest 
suit  before  he  gives  plaintiff  a  decree.  The 
case  will  be  accordingly  remanded  to  the 
Lower  Appellate  Court.  The  costs  will  fol- 
low the  result. 
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Th6  18th  August  1874. 

Present  : 

Tli6  Hou'ble  Louis  S.  Jnckaon   nud  W.  F. 
McDouell,  Judges. 

Surplus  Proceeds — Liability, 

Case  No.  902  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly^ 
dated  the  11  th  December  1873,  modify- 
ing  a  decision  of  the  Sudder  Moonsiff 
of  that  district^  dated  the  24th  April 
1873. 

GungaDliur  Kur  (Plaiuiiff)  Appellanty 

versus 

Roop  Clmnd  Kooer  (one  of  the  Defendants) 
Respondent. 

Baboo  Tarucknath  Dutt  for  Appellant. 

Baboos  Kalee  Kishen  Sen  and  Nil  Madhub 
Sen  for  Respoiideut. 

A  party  talcing  out  his  own  share  of  surplus  proceeds 
in  deposit  in  a  CoUectorate,  jointly  with  another  who 
is  in  possession  of  a  certificate  of  the  Civil  Court,  is  not 
liable  for  the  money  drawn  by  that  other,  even  if  drawn 
without  any  real  title. 

Jackson^  J, — This  suit,  as  brought  against 
Roop  Chaud,  was  hopeless  from  the  first.  It 
appears  to  us  that  Roop  Chand  could  not  be 
liable  to  the  plaint  iff.  He  was  under  no 
obligation  to  enquire  into  the  rigiits  of  the 
parties  touching  the  share  formerly  belong- 
ing to  Mahomed  Diem.  The  surplus  pro- 
ceeds were  in  deposit  in  the  Collectoraie, 
and  he  had  every  right  to  take  out  his  own 
share.  He  did  so  jointly  with  a  party  who 
he  saw  was  iu  possession  of  a  certificate  of 
the  Civil  Court,  and  the  ciicumstance  that 
that  party  lind  really  no  right  to  draw  the 
money  would  not  make  Roop  Chand  liable. 
It  seems  to  us  that  RoOf>  Chaud  was  fully 
justified  in  making  the  statement  he  did,  and 
taking  out  his  own  share  of  the  money, 
which  is  nil  he  took.  The  special  appeal 
will  be  dismissed  with  costs. 


The  19th  August  1874. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  F.  Mc- 
Donell,   Judges, 

Lower    Appellate    Court— New  Plea-^Act  VII 
{B  C.)  of  ISQb^Irregular  Sales. 

Case  No.  923  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  ^rd  Subordinate  Judge  of  24-P<»r- 
gunnahSf  dated  the  20th  January  1874, 
affirming  a  decision  of  the  Moonsiff  of 
Alipore,  dated  the  30th  June  1873. 

Rttj  Lukhee  Dassee  and   another  ( Piaiutiffs) 
Appellants, 

versus 

Pearun  Bibee  and  another  (Defendants) 
Respondents^ 

Baboo  Umhiha  Churn  Rose  for  AppeQuts. 
No  one  for  Respondents. 

A  suit  by  a  mortgagee  for  possession  of  the  mortfiiged 
property  which  had  been  sold  under  Act  VII  (B.C.) 
of  1868,*  where  plaintiff  alleged  that  the  sale  was  brouKbt 
about  by  fraudulent  withholding  of  the  rents  and  that 
the  m()rtgagor  had  purchased  it  benamee^  having  been 
dismissed,  an  appeal  was  preferred  when  the  plaintiff 
appellant  raised  a  further  question  as  to  whether  the 
sale  conveyed  any  thing  more  than  the  right  title  tod 
interest  of*  the  mortgagor. 

Hrld  that  the  Lower  Appellate  Court  would  have 
been  justified  in  throwing  out  this  plea. 

Hkld  that  where  a  sale  has  been  held  under  the  pro- 
visions of  Act  VII  (B.C.)  of  1868,  but  improperly  and 
irregularly,  it  can  only  be  questioned  by  a  suit  brooght 
within  proper  time  and  agamit  proper  parties. 

Jackson,  J, — The  ground  of  the  present 
notion  was  thnt  one  of  the  defendants  Pearun 
Bibee  had  mortgaged  the  bind  to  which  the 
suit  relnted  to  the  plain lifTs  husband;  that 
while  the  mortgage  remained  in  force  and 
the  mortgage  money  was  unpaid,  the  defenJ- 
aut  Penruu  had  fraudulently  caused  the  hold- 
ing to  be  sold  by  withiioldinp:  the  rents  of 
it — the  rent  being  payable  to  Government  \a 
the  land  was  situate  in  Puncliaunograni,— 
whereupon  the  purchase  was  made  ostensibly 
by  the  second  defeudaut  Jobaree  MunJul, 
but  really  on  behalf  and  for  the  benefit  of 
Penruu  Bibee  lierself;  that  Pearun  coutinued 
in  possessiou  and  was  still  the  real  owner, 
and  the  suit  therefore  was  to  get  possessiou 
of  the  property  as  if  there  had  been  no  sale. 
The  cause  of  nctiou,  we  know  not  why,  is 
said  to  have  arisen  on  the  1  Itli  March  1872. 
While  the  case  was   under   the  cuusiderutiou 
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of  tlie  Court  of  firat  instance,  the  law   under 

which  the  ?ale  took  placH  was  considered  and 

declared,  without  any  objection    having  been 

laken  to  the  point,    to   have    been    Act   VII 

of  1868  (B.C.)     That  is  mentioned  as  n  mat- 

rer  not   in    dispute.     The     Court    ihert'fore 

went  into   the   question   of  fraud   and  found 

that  the  aihgation    was   not    proved.     The 

loit   was    accordingly    dismissed.      In    the 

Apellnte  Court,  the  phiiutiff  seems   to   Lave 

rniied  a  fnrtiier  question  whether  the  sale  by 

tlie  Deputy    Collector   conveyed   any    thing 

beyond  the    right   title  and   interest   of  the 

intsigigor,  and  it  seems  to  have  been  brought 

totlje  notice  of  the  Court  that  the  sale   cer- 

tilloite  filed  by  Jobaree  recited  the  authority 

fi^liie  sale  to  have  been  Act   VIII  of  1859. 

Tbe  Subordinate  Jud>;e  was  of  opinion   that 

tiitt  was  merely   a   clerical    error,    that   the 

ale  could  not  take  place  under  Act  VIII  of 

18J9,  »nd  that  it  was  a  sale  under  the  Bengal 

Act  of  1868.     The  question  of  fraud  was 

tgaio  urged,  and  the  Appellate  Court  as  well 

u  tbe  first  Court  found  that  no  fraud  had 

been  proved. 

Tlie  plaintiff  in  special  appeal  again  raises 
tbe  question  as  to  the  effect  of  the  sale. 
As  to  that,  the  first  and  sufficient  answer 
we  think  is  that  this  was  not  the  ground 
of  the  plaintiff's  suit  It  does  not  seem 
to  have  been  at  all  raised  in  the  Court 
of  first  instance,  nnd  we  do  not  he.ir  of  it 
until  the  case  reached  its  appellate  stnge. 
We  think,  therefore,  that  the  Lower  Appel- 
late Court  would  have  been  quite  justified  in 
tlirowing  out  this  plea,  when  it  was  raised 
for  the  first  time  on  appeal;  but  beyond  thtit 
it  appears  to  us  that  the  Lower  Appellate 
Court  is  right,  because  the  thing  sold  in  the 
present  case  was  the  tenure  on  which  default 
took  place,  and  the  authority  to  sell  that 
tenure  is  contained  in  Act  VII  (B.C.)  of  1868 
We  are  told  that  at  the  time  when  the  sale 
took  place,  v%z,y  in  May  1871,  the  power  to 
»ell  under  the  Act  luid  not  been  extended 
toihe  Collector  of  24-Pergunnahs,  but  there 
i«  nothing  before  us  by  which  that  con- 
tention is  supported,  and  we  concur  with 
tbe  Lower  Appellate  Court  in  thinking  that 
tbere  nre  no  provisions  in  Act  VIII  of  1859 
oiiiler  which  this  tenure  could  be  sold. 
Section  18  and  the  following  Sections  seem 
to  provide  the  alternative  procedure  to  be 
resorted  to  when  arrears  cannot  be  recovered 
bj  the  sale  of  the  tenure  itself.  The  use  of 
tl»e  words  **  Act  VIII  of  1859*'  in  the 
certificate  of  sale  can  be  reasonably  supposed 
to  be  the  result  only  of  a  clerical  error.  If 
we  were  to  assume  that  the  sale  was  held 


under  the  provisions  of  Act  VII  of  1868  bnt 
improperly  nnd  irregularly  held,  then  the 
snle  must  be  questioned  by  a  suit  brought  for 
that  purpose  within  proper  time  ai»d  against 
proper  parties.  Ttiis  is  not  a  suit  of  that 
description. 

The  special  appeal  is  dismisspd,  bnt  without 
costs,  the  respondent  not  appenriug. 


The  20tli  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and   W.  F. 
McDonell,  Judges. 

Duties  of  Parties — Procedure, 

Cnse  No.  1012  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly^  doted 
the  2nd  April  1874,  reversing  a  decision 
of  the  Moonsiff  of  Pundooah,  dated  the 
29th  October  1873. 

Nobin  Chunder  Roy  Chowdhry  and  others 
(Defendants)  Appellants^ 

versus 

Anungo  Munjuree  Debia  (Plaintiff) 
Respondent. 

Baboos  Hem  Chunder  Banerjee  and 
Aubinash  Chunder  Banerjee  for  Appel- 
lauts. 

Baboo  Bhownnee  Churn  Dutt  for 
Respondent. 

Parties  who  have  the  benefit  of  legal  advice  oagbt  to 
be  left  to  manage  their  own  cases,  without  interference 
from  the  Coutt.  Where  the  evidence  of  a  witness,  or 
the  citation  of  a  document,  is  material  to  a  plaintiffs 
case,  it  is  his  business  to  move  the  Court  to  take  the 
necessary  steps  in  the  matter. 

Jachsony  J, — We  are  of  opinion  that  the 
order  of  the  Subordinnte  Judge  in  this  ctise 
is  erroneous  and  not  wurruuted  by  law.  He 
attributes  to  the  Mooiisifif  a  series  of  errors 
which,  lis  far  as  we  can  see,  tire  not  shown  to 
be  at  all  the  errors  of  that  officer,  but  are 
omissions  of  the  plaintiff.  He  seems  to 
think  that  because  the  plaintiff  had  filed  a 
copy  of  the  kobalah  which  was  not  admis- 
sible, the  Moonsiff  ought  to  have  sent  for  the 
original.  Now  it  is  just  possible  that  the 
plaintiff  had  her  own  reasons  for  not  pro- 
ducing the  original  and  submitting  it  to  the 
inspection  of  the   Court,    and    unless    the 
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plaintiff  moved  the  Court  for  sending  for  the 
original  deed,   we  do  not  see  wliy  the  Court 
vras  bound  to  do  any  thing  of  the  kind.     It 
is  then  said  : — '*  The  Moonsiff  appears  also 
*'  not  to  have  taken  proper  steps  to  examine 
"  Fuzlur  Ruhman  who  was  cited  as  a  witness 
**  by  both  parties  nnd   whose  evidence  was 
**  material  in   this   case."     We  do  not  know 
whether  it  was  proved  that  tlie  evidence  of 
that  witness  was  material,   nor  what  steps 
necessary  to  be  taken  for  the  appearance  of 
the  witness  in  Court  were  omitted  by  the 
Moonsiff.     Then   another   fault  imputed    is 
that  the  Moonsiff  '*  neither  made  any  mention 
"  of  the  chucknamah  in  his  decision,  nor  it 
**  appears    that    he    passed    any    order    to 
**  produce  it  or  to  account  for  its  non-pro- 
"duction."     We   do   not   know   whether   it 
was  incumbent  upon  the  Moonsiff  to  do  any 
such    thing.     It    was    the   business   of  the 
plaintiff,  if  she  required  the  production  of  that 
document,  to  take   the  necessary  steps,  nnd 
we   have   no  doubt  that  the  Court  if  applied 
to  in  proper  time  would  have  given  plaintiff 
the    needful    assistance.     The    Subordinate 
Judge  finally  observes  : — The  Moonsiff  states 
**that  the  plaintiff  has  done  very  little  to 
<<  produce  the  best  evidence,  but  to  arrive  at 
<*a    right     conclusion    he    ought    to    have 
**  summoned  the  persons  nnmed  above  at  the 
"  cost  of  plaintiff  and  called  for  the  record 
"  and  chucknamah."     Courts  we  think  would 
do  well  to  leave  parties  who  have  the  benefit 
of  legal  advice  to  manacre  their  own  coses. 
It  would  never  do  for  Courts  to  interfere  in 
such  matters  and  to  undertake  the  business  of 
suitors  as  well  as  that  of  the  Jud(;e.     These 
remarks  of  the  Subordinate  Judge,  however, 
would  perhaps  not  incline  us  to  take  any 
action  in  this  appeal,  hut  it  seems  that  upon 
these   grounds   the   Subordinate  Judge  has 
done  that  which  he  had  no  power  to  do,  vtj., 
lie  has  decreed   the  appeal  and  reversed  the 
Moonsiff's  deiiision  and  has  ordered  that  the 
papers  of  the  original  case  be  sent  back  to 
the  Moonsiff  in  order  that  he  may   try   the 
case   having   carried  out  the  above  instruc- 
tions.    This  order  must  be  nnd  is  hereby 
set  aside.     The  Subordinate  Judge  will  call 
the    cose    from   the   Moonsiff's  Court   and 
decide  it  himself.     If  for  the  ends  of  justice 
he    considers    it    necessaiy    to    admit   any 
further  evidence  which  may  be  tendered  and 
fiuds  himself  authorized  to  do  so,  he  may 
receive  it  after  recording  his  reasons.    Having 
done  80  he  will  dispose  of  the  case  himself. 
Under    the    circumstances,     we    think    the 
defendants  will  be  entitled  to  their  costs  of 
this  appeal. 


The  24 ih  August  1874. 

Present  : 

The    Hon'ble  L.    S.    Jackson  and  W.  F. 
McDonell,  Judges. 

Suit  hy  Mortgagee— CosU. 

Case  No.  292  of  1873. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Dacca,  daUd 
the  Sth  September  1873. 

Goburdhon  Bysack  and  others  (Plaiatifis) 
Appellants^ 

versus 

Sonatun  Bysack  (one  of  the  Defendants) 
Respondent. 

Baboos  Kalee  Frosunno  Dutt  and  Mohim 
Mohun  Roy  for  Appellants. 

Baboo  Kashee  Kant  Sen  for  Respondent 

Where  a  mortpagee,  having  the  option  of  selling  the 
mortgaged  property  or  suing  the  mortgagor,  elected 
the  latter  alternative  and  obtained  a  decree,  his  coeta 
were  disallowed  by  the  Appellate  Court  The  defend- 
ant having  committed  further  default  aa  to  insdilmen^ 
the  plaintiff  sued  him  again,  and  the  firet  Court  decreed 
the  suit  witiiout  coats :  . 

*  Hkld  that  the  first  Court  could  not  do  otherwise  than 
follow  the  rule  previously  laid  down  by  the  Appellate 
Court  as  to  costs;  biit  that  should  the  defendant 
default  again,  it  would  do  well  to  consider  the  whole 
circumstances  of  the  case. 

Jackson,  t/;— This  is  an  appeal  on  a 
matter  of  costs,  and  it  may  be  admitted  that 
the  position  of  the  appellants  who  are  plain- 
tiffs is  somewhat  embarrassing.  As  the 
result  of  a  litigation  commenced,  we  believe, 
in  the  late  Supreme  Court,  but  concluded  in 
the  original  side  of  the  High  Court,  a  mort- 
giige  deed  was  executed  by  the  order  of  the 
Court  in  October  1866,  whereby  a  suni  of 
money  was  declared  to  be  due  to  plaintiffs 
payable  by  quarterly  instalments  and  secured 
by  a  mortgage  of  immoveable  property,  and 
it  seems  to  have  been  d^-clared  that  the 
plaintiffs  had  the  option  either  of  suing  to 
recover  the  money  or  of  bringing  the  pro- 
perty to  sale  under  the  power  of  sale  con- 
tained in  the  deed,  the  property  being  situate 
in  the  mofussil,  where  also  both  the  plamiUtt 
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and  the  defendant  appear  to  reside.     A  pre- 
vious suit  was  brought  in  respect  of  certain 
oyer-due  insialmems,  and  was  resisted  by  the 
defendant  on  various  grounds,  amongst  which 
was  the  objection  tlmi  the  suit  couhi  not  lie. 
Tliev   obtained    a    decree,    however,    which 
WIS  Appealed    to    this  Court,  and  (his  Court 
affirmed  the  decree,  but  with    tliis   inodificn- 
tioii  that  the   learned  Judt'cs  b^'fore   whom 
ilie  case  was  heard  were  of  opinion  that  tlie 
plwniiflTs  might  have  proceeiied   by  sale  of 
l^mortgnged  property    under   iheir   powers 
of  wie^    and    that    having    the   option   of  so 
iloiog  or   of   bringing    a    suit,    and    having 
dated    to    bring   the   suit    which    put   the 
(iefendant  to  expense  and  trouble,  they  wer** 
not  lit  liberty    to   recover   the  costs  of  such 
joii  from  the  defendant,   and    theref»rH   they 
•liiallowed   the   plaintiff's  costs.     Since  then 
a  further  default  has  been    committed  as    to 
farther  instalments  and  the  plaintiffs  brought 
this  further  suit,  and  the  Subordinute  Judge 
liavino:  to   d'*teriniue   this   matter   has   very 
iiatarally,  and  it  seems  to  us  inevitably,  fol- 
lowed the  rule   hiid   down   for  his  guidance 
i>y  giving  plaintiffs  the  amount  of  principal 
iiud  interest   but  without  costs,   and  it  is  of 
this  refusal  of  costs  that  tha  plaintiffs  com- 
plain. 

On  appeal  before  us,  it  is  contended 
that  the  defendant,  by  continued  failure  to 
pay,  has  placed  himself  iu  a  worse  position 
than  in  the  previous  suit,  and  our  attention 
is  cftlled  to  a  clause  in  the  mortgage  deed  by 
which  the  plaintiffs  are  entitled  to  be 
recouped  all  costs  as  between  attorney  and 
client.  The  only  question  for  our  decision 
is  whether  the  Sul»ordinate  Judge  is  wronir 
in  doing  that  which  he  did,  viz,^  having  the 
question  of  costs  to  decide,  in  following  the 
rule  laid  down  in  the  previous  decision.  It 
is  impossible  for  us  to  say  that  the  Lower 
Court  is  wrong  in  so  doing.  At  the  same 
time,  we  think,  we  may  not  unfairly  intimate 
"n  opinion  that  the  plaintiffs  have  been 
wher  hardly  dealt  with,  and  that  if  the 
defendant  should  again  place  himself  in  such 
position  ns  will  necessitate  the  bringing  of 
further  suits  in  respect-  of  future  instalments, 
the  Court  below  may  do  well  to  consider  the 
whole  circumstances  of  the  case,  and  the 
opinion  at  present  given,  as  well  as  the 
opinion  of  the  previous  Bench,  if  it  be 
'•ecessary  to  do  so.  We  therefore  dismiss 
this  appeal,  but  as  the  defendant  thought  fit 
to  prefer  an  objection  under  Section  348,  and 
has  put  forward  a  claim  to  have  his  own 
costs,  we  think  each  party  should  pay  his 
own  coats  of  the  present  nppeal. 


The  Ist  September  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Rent  Suit — Admission. 

Case  No.  1094  of  1874. 

Specinl  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore^  dated 
the  llth  February  1874,  affirming  a 
decision  of  the  Additional  i^foonsiff  of 
Nurrail,  dated  the  5th  August  1873. 

Hulodhur  Sen  and  otiiers  (Plaintiffs) 
Appellants, 


Seetol  Chunder  Bhoomick  (Defendant) 
Respondent, 

Baboos   Nullit    Chunder    Sen    and    Bipro 
Dass  Mookerjee  for  Appellants. 

Baboo  Bhowanee  Churn  Dntt  for 
Hespondent. 

Where  ■  a  landlord  sues  his  tenant  for  rent  at  a 
certain  rate,  but  fails  to  prove  his  claim  to  more  tban 
the  defendant  admits,  he  is  entitled  to  a  decree  for  the 
amount  admitted  to  be  due. 

Jackson,  J. — The  plaintiffs  in  this  case 
sued  to  recover  rent  from  the  defendant  at 
the  rate  of  Rs.  152-10  for  two  alleged 
jummas.  The  defendant  answered  that  he 
held  no  such  jummas,  but  that  he  did  hold 
one  juinma   at  the  rate  of   R**.   114-4,  and 
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of  thnt  jumma  onlj  the  sum  of  Rs.  66 
was  due  frc^m  him  instead  of  the  Rs.  338 
chiimed  by  the  phiintitfs.  The  defendaur,  in 
supt'ort  of  his  nllegation^  produced  a  pottnh 
of  the  previous  owner  of  the  laud.  The 
Moousifi  tried  only  one  issue,  rw.,  whether 
the  defendant's  pottah  was  genuine.  That 
issue  he  found  in  fiiTor  of  the  defendant,  and 
he  accordingiy  held  that  tlie  two  suits 
biouglit  by  phiintiffs  on  separate  onuses  of 
action  in  re>(f)e('t  of  two  jurainas  mtisi  be 
dismiss'-d.  On  appeal  the  Subordinute  Judge 
reversed  the  finding  us  to  the  pottah,  but  he 
also  foil  ltd  that  the  plaintiffs  had  failed  to 
prove  any  contract  or  allegation  on  the  part 
of  the  dffrudant  to  pay  them  Rs.  162  annu- 
ally on  account  of  the  two  jummas.  He, 
therefore,  dismissed  the  suit  in  toto :  at  least, 
he  dismissed  the  appeol  which,  of  course,  in 
the  absence  of  any  further  direction,  had  the 
effect  of  confirming  the  MoonsifPs  decision 
dismissing  the  suit. 

The  plaintiffs  appeal  here  specitdly,  and 
contend  in  the  first  plnce  that  on  the 
failure  of  the  defendant  to  make  out  his 
potcah,  they  ought  to  have  had  the  judg- 
ment. That  appears  to  us  to  be  a  mis- 
conception. The  pottah  whs  only  a  part  of 
the  evidence  relied  upon  by  defendant  to 
hIiow  that  his  liability  was  only  to  pay  Rs. 
114,  instead  of  the  amount  claimed  by  the 
plaintiffs.  Even  if  he  failed  in  that,  still 
it  lay  upon  the  plaintiffs  to  prove,  if  they 
could,  that  the  defendant  was  bound  to  pay 
more  than  he  admitted,  and  in  the  jud<;mcnt 
of  the  Lower  Appellaie  Court  they  failed  to 
do  so.  In  this  state  of  things,  it  appears  to 
us  that  the  Lower  Appellate  Court,  instead  of 
dismissing  the  suit  altogether,  ought  to  have 
given  judgment  for  the  phiintitfs  for  the 
amount  which  the  defendant  admitted  to  be 
due.  There  wns  another  matter  raised  by 
the  defendant  in  his  allegation  that  he  had 
sold  the  jumma  in  question.  This  sale  of 
his  does  not  ap(iear  to  have  been  recognized 
by  the  landlord  and  the  purchasing  tenant 
has  not  been  registered.  The  defendant, 
therefore,  appears  to  have  been  liable.  We 
think,  therefore,  that  although  the  result  is 
not  quite  sntisfactory,  judgment  should  be 
recorded  for  plaintiffs  for  the  sum  of  Rs.  5S 
which  the  defendant  admits  to  be  due  from 
him.  We  think  under  the  circumstances 
each  parry  should  pay  his  own  costs  of  the 
present  suit 


The  Ist  September  1874. 

Present  : 

The  Hon'ble  Louis  S.  .Jackson  and  W.  F. 
McDonell,  Judges. 

Pro  forma  Defendant^  AppeaU 

Case  No.   1085  of  1874.' 

Special  Appeal  from  n  decision  passed  by 
the  Officiiitiftg  Subordinate  Judge  of 
Hooghly,  dated  the  \2th  February  1874, 
reversing  a  decision  of  the  Moonsiff  of 
Serampore,  dated  the  5th  July  1873. 

Ram  Doss  Lushkur  and  another  (Plaintiffs) 
Appellants^ 

versus 

Hureehur  Mookerjee  and  others  (Defend- 
ants)  Respondents. 

Baboos    Mohinee  Mohun  Roy  and  Bam* 
Churn  Banerjee  for  Appellants. 

BabooM  Gopal  Lall  Mitter  nnd  Ooma  Kalei 
Mookerjee  for  Respondents. 

A  frro  formd  defeinlant  against  whom  no  judgnttt 
has  been  given,  has  no  right  to  appeal,  even  if  anotte 
party  has  been  found  to  be  the  owner  of  land  which  b« 
claims ;  for  such  finding  carries  with  it  no  legal  coose- 
quence  as  against  him. 

Jackson,  J. — It  appears  to  us  that  there  is 
no  reason  for  carrying  this  litigation  further. 
As  far  as  the  plnii.titfs  and  the  principal 
defendant  Hureehur  Mookerjee  are  concerned, 
the  effect  of  the  judgtnent  of  the  Lower 
Appellate  Court  is  to  dismiss  the  suit  for 
damages.  That  was  a  question  which  had  lo 
be  decided  upon  the  evidence  adduced  by  the 
parties,  &xn\  there  is  no  reason  why  we  should 
interfere  on  a  pure   question  of  Inct. 

It  has  been  pointed  out  by  the  pleader  for 
the  appellant  that  in  this  case  the  defendant 
Bama  Churn  Roy  wlio  was  put  on  the  record 
as  a  pro  f»rma  defendant,  and  agoinst  whom 
no  judgment  was  given  by  the  Court  of  first 
instance,  was  allowed  to  appeal,  and  his  appeal 
was  successful.  Tlie  vakeel  who  appears  for 
Bama  Churn  states  that  he  was  obliged  to 
appeal  to  the  Lower  Appellate  Court,  because 
the  Moonsiif  found  that  not  he,  but  Huree- 
hur Mookerjee,  was  the  owner  of  the  land. 
That,  however,  was  not  a  finding  or  expres- 
sion of  opinion  which  carried  with  it  any 
legal  consequence  as  against  Bama  Chnrn 
Roy.  The  only  thing  that  was  done  in 
the  suit  was  that  Hureehur  Moi»kerjee  was 
onlered  by  the  Moonsiff  to  pay  damages  and 
to  give  over  postession  of  the  land  to  plain- 
tiffs.    The  suit  as  against  Bania   Churn  was 
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dismissed,  and  he,  tlierefore,  had  no  ri^jht  to 
appeal,  aod  his  appeal  ought  to  have  been  dis- 
missed. As  tiie  Lower  Appellate  Court  has 
(ieereed  his  appeal  ai\d  given  him  his  costs, 
that  portion  of  the  decree  will  be  set  aside. 
Tliefffecs  therefore,  of  this  appeal  is  that 
the  appeal  as  against  Hureehur  Mookerjee  is 
dismissed  with  costs,  and  the  appeal  as 
a<!iinst  Bama   Churn    is   dismissed  without 

CMtS. 


The  2iid  September  1874. 
Present  : 

Ha  Hoii'ble  Louis  S.  Jackson  nud    W,    F. 
AicDoiiell,  Judges, 

Issues — Defendants'  Cose, 

Case  No.  1053  of  1874. 

Spteial  Appeal  from  a  decision  passed  by 
Ihe  Judge  of  Dacca,  dated  the  2nd 
March  1874,  reversing  a  decision  of  the 
Officiating  Subordinate  Judge  of  that 
district,  dated  the  29th  May  1872. 

Shuikh  Ameer  Bepnree  and  another 
(Defeu(iauts)  Appellants^ 

versus 

Hiirree  Mohnn  Knrmokar  and  another 
(Plainiiiru)    Respondents. 

Mr.  C,  Jackson  and  Bahons  Mohinee  Mphun 
Hoy  Mid  Uoorga  Mohun  Doss  fov  Appel- 
laats. 

Baboos  Chunder  Madhub  Ghose  and   NuU 
lit  Chunder  Sen  for  Respondents. 

Wliew  instead  o!  putting  the  simple  issue,  "is  the 
plaintiff's  allegation  proved/'  the  Judge  took  up  a 
doable  issue  and  placed  himself  under  the  necessity  of 
ciMJosing  between  the  plaintiff's  story  or  the  defendant's, 
be  was  held  to  have  mistaken  the  Vi"C»ple  of  judiciHl 
determination  which  should  guide  him,  as  the  question 
was  quite  independent  of  the  truth  or  otherwise  of  the 
Wendsnt's  explanation,  which  might  entirely  fail,  and 
the  plaintiff's  allegation  might  nevertheless  be  false. 

Jackson,  J. — The  plaintiffs  in  this  case 
8ae«i  to  recover  from  the  defendants  the  sum 
of  Rs.  1,358  as  per  kluittas.  Their  allega- 
tion was  th:.t  the  defendants,  for  the  purpose 
of  conducting  joint  trade  in  miscellaneous 
■nicies,  borrowed  money  from  the  plaintiflfH 
on  various  dates  between  the  6th  Pous  1276 
•nd  2lBt  Bys.ick  1277,  at  an  interest  of 
R«.  1-12  per  cent,  per  mensem  ;  tlint  ou 
tlie  8ih  Jyst  1278  defendants  caused  an 
wcoont  to  be  written  in  plaintiff's  khsita 
tlirough  iheir  gomnstah  Rum  Soon-lur  Chow- 


dhrj  of  the  amount  taken  by  them  during 
the  above  period  ;  that  the  totul  was  cast, 
and  it  was  stipulated  that  interest  should 
be  paid  at  the  above  rate,  and  that  the  money 
would  be  re.paid  in  Eartick  of  the  said  year, 
and  that  they  caused  their  names  to  be 
written  on  the  top  of  the  account,  which  they 
signed  by  mark. 

The  defendants  entirely  denied  that  tliey 
had  taken  any  advance  from  plaintiffs.  On 
the  contrary  they  said  that  money  was  due 
to  them  from  the  plaintiffs.  They  denied 
having  subscribed  or  accepted  any  settlement 
of  account.  They  denied  that  Rum  Scondur 
Chowdhry  was  their  gomastah,  and  they 
stated  in  their  written  statement  various 
other  circumstances  which  according  to  them 
made  the  plaintiff's  case  wholly  iinfnobable. 

The  suit  was  tried  before  the  Subordinate 
Judge   of  Dacca,   and   he,   on   a    considei- 
ation  of   the  evidence,  found  the   claim  of 
the  plaintiffs  to   be  disproved  and  ground- 
less.    He  considered  that  the  nature  of  the 
kliatta  was  suspicious,  that  the  leaf  in  which 
the  hisub  in  the  names  of  the  defendants  was 
entered  appeared  to  have  been  rubbed  by  the 
hands   in   order  to  make  it  appear  old,  and 
that  the  marks  of  rubbing  were  still  vi.tible 
on   it.     He  considered  the  witnesses* to  be 
vulgar   people,  who   were  associates  of  the 
plaintiffs   find   whose   depositions    were  dis- 
crepant, and  for  other  reasons  which  he  gave 
he  disbelieved  the  whole  case  for  the  plaintiffs 
and  dismissed  the  suit.     This  judgment  was 
appealed,  and  the  District  Judge  Mr.  Garrett 
passed   his  decision  on  the   19th  December 
1872,   reversing    that     of  the     Subordinate 
Judge.     Against  that  decision   there  was  a 
special  appeal  to  this  Court,  and  the  special 
appeal    was    heard    on    the   SOth  July  1873 
before  myself  and  the  late  Mr.  Justice  Mitter, 
and   on   that   occasion   we   pointed   out  the 
errors   which   invalidated   the  judgment    of 
the  Lower  Appellate  Court  and  remanded  the 
case  for  a  new  trial.     On  remand  the  Judge 
has  again   taken   the  case  into  consideration, 
and  he  has  now  again  given  judgment  for 
the  plaintiffs,  with  this  exception  that  he  has 
thrown  out  one  of  the  sums  claimed  by  them, 
viz.,  the  sum  of  Rs.  200,  in  respect  of  which 
he  considers  that  the  evidence  is  very  weak 
and  the  plaintiffs  are  not  entitled  to  a  decree. 
In  our  previous  judgment  we  directed  tho 
Judge's  attention  to  what  his  duty  was.     We 
pointed   out  that  the  onus  of  proving  their 
case  lay  upon  the  plain tiff:^,  and  we  laid  down 
three  sfiecific  issues  for  determination,  firstly, 
whether  there  was  any  settlement  of  account 
as  alleged  by  the  pla'pf'ffs  ;  secondly,  whether 
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Ham  Soondur  liad  authority  to  Uiiul  the 
deleuduuts  ;  and  thirdly,  wheiher  the  further 
advauces  ulleged  to  have  been  subsequeutly 
made  by  plain liflfs  were  proved.  Now  as  to 
the  further  advances,  tlie  Judjre  resiles  from 
his  first  couchision,  and  holding  the  evidence 
to  be  very  weak  he  h»s  thrown  out  thut  pnri 
of  the  ca8*».  As  to  the  authority  of  Ram 
Soondur,  ho  says  that  decision  on  that  point 
is  unnecessary,  inasmuch  hs  it  was  proved 
that  the  defendants  were  actually  present  at 
tlie  time  when  ihe  account  was  signed  by 
Ram  Soondur.  The  sole  issue,  therefore, 
which  remained  was  whether  in  point  of 
fact,  the  account  was  settled  wi(h  tiie  assent 
and  in  the  presence  of  the  defendants.  On 
that  point  the  Judge  reiterates  his  previous 
finding.  Now  if  in  coming  to  that  conclusion 
the  Judge  had  rested  upon  the  evidence  of 
the  piaintifis  and  intimated  his  belief  of  that 
evidence,  the  defendants  would  probably 
have  had  no  grounds  of  special  appeal,  and 
we  should  be  compelled  to  afiirm  that  judg- 
ment how  much  soever  we  mi^ht  liave 
ditf  red  from  the  Judge's  conclusion.  But 
on  reading  over  the  judgment  from  beginning 
to  end,  we  find  not  one  single  expression 
which  indicates  confidence  in  ihe  plaintitTs 
case.  The  Judge  adverts  to  tlie  plaintitTs 
account  book  or  khutta  in  which  the  alleged 
settlement  of  account  is  presenied.  If  this 
account  book  had  to  be  dealt  with  as  coiro- 
b'»raiive  evidence,  it  is  clear  that  under  Act  II 
of  1855  it  would  have  been  inadmissible, 
because  from  the  account  given  of  it  by  the 
Judge  it  was  clearly  not  kept  in  the  ordinary 
course  of  busine^'S.  It  consisted  of  detached 
leaves  stitched  together  without  any  sort  of 
order  and  was  not  such  as  any  Court  could 
safely  have  received.  It  may  be  said  that 
we  do  not  deal  with  the  exhibit  as  an  account 
book,  but  as  a  book  containing  the  admission 
of  the  defendants  :  therefore  we  must  consider 
whether  the  pluintitfs  proved  their  allega- 
tions in  that  respect.  The  Judge  says  : — 
**  Admitting  fnlly  that  the  onus  of  proof  is 
*  on  the  plaintitfs  and  that  the  proof  they 
**  have  given  is  not  as  sati:^fficiory  as  it  ought 
**  to  have  been,  iheie  is  one  point  in  their 
*'  case  which  seems  to  me  strongly  to  indicate 
"  that  this  is  a  genuine  claim.  The  plaintitf 
*'  sues  the  defendant  (at  least  as  regards  part 
*'  of  his  claim)  on  an  account  stated  between 
"them  in  the  mouth  of  Jyst  1277.  The 
'*  defendant  replies  this  account  is  a  fabri- 
"  cation.  *  In  Assin  or  Kartick  1278,  I 
"  advanced  the  plaintiff  Rs.  550  lo  prepare 
''silver  ornaments.  The  plaintiff  instead  of 
"prepui'iug   any   ornaments    converted    the 


"  money  to  Ids  own  use.  I  pressed  hira  for 
*' the  amount  due  and  he  has  now  got  ai> 
"  this  case  against  me  in  Pous  1278,  partly  I 
"  suppose  to  screen  hinfself  and  partly  at  the 
"  instigation  of  my  enemy  Warris  Beparee." 
'•  But  it  is  proved  by  two  witnesses  of  the 
''  plaintiffs,  and  it  is  not  attempted  to  he 
"  disproved  bv  the  defendant,  that  the  account 
'*  on  which  the  defendant  is  charged  is  in  the 
"  hand- writing  of  one  Ram  Soondur  Chow- 
"  dlny,  and  that  thi^  Ram  Soondur  left  Dacca 
•*  for  Calcutta  in  the  t'lul  of  Jyst  1277,  and 
"  <lied  in  Calcutta  sitortly  after  his  arrivnl. 
"  If  therefore  this  account  is  in  the  hand- 
**  wriiing  of  Ram  Soondur  Chowdhry,  it  is 
"  impossilde  that  it  could  have  been  possihly 
"  written  up  to  support  a  claim  arising  out  of 
"  quarrel  which  «onld  not  have  arisen  before 
*•  Assin  or  Kartick  1278.  If  therefore  the 
'*  defendant  takes  upon  liimFeif  to  assert  tli.it 
"  tiie  account  on  which  the  plaintiff  relies  U 
**  false,  and  that  it  was  falsely  prepared  with 
"  reference  to  a  particular  circumstance,  and 
'*  it  is  demoustratoii  that  the  account  could 
"  not  possibly  have  been  prepared  inih 
"  reference  to  that  particular  circumstnw^, 
*'  I  think  that  the  reasonable  inference  is 
"  that  the  defendant's  stoiy  is  a  falsehoo*!. 
*'  No  doubt  it  could  not  be  properly  sai'l 
"  that  because  defendant's  story  was  prored 
"  to  be  false,  therefore  the  plaintiff's  story 
*'  was  proved  to  be  true  :  still  it  appears  to 
<*me  that  if  the  plaintiff  and  his  wiiaessea 
**  give  an  account  of  a  transaction  and  the 
**  defendant  gives  another,  and  the  defeiidaut's 
"  account  is  shown  to  be  false,  and  as  I  nm 
"  compelled  to  come  to  some  determination, 
*'  it  seems  reasonable  that  I  should  acceit 
"  the  account  given  by  the  plaiiitiff.'*  The 
next  para,  is  very  much  to  the  same  effect. 
It  says  : — "  I  do  not  conceive  that  this  i* 
"  making  the  plaintiff's  case  on  his  adver- 
"  sary's  weakness  in  any  objectionable  sense. 
"  The  plaintiff  no  doubt  has  given  sufficient 
"  evidence,  in  quantity,  to  prove  his  case, 
"if  that  evidence  is  to  be  believed.  The 
**  Court  is  compell^-d  to  say  whether  tlu'i 
"  evidence  is  credible  or  not,  for  it  cann*  t 
**  suspend  its  opinion  ;  and  as  an  argumem 
"  why  I  should  believe  that  evidence,  I  a™ 
"shown  that  the  defendant  to  account  foi 
**  the  existence  of  that  evidence  tells  a  story 
"  which  is  palpably  false,  and  this  is,  I  think, 
**  a  good  reason  why  I  should  believe  the 
"  story  told  by  the  plaintiff." 

Here  there  are  two  distinct  fallacie?. 
The  first  is  that  the  Judge,  mistaking  th^ 
priticiple  of  judicial  determination  whica 
should    guide  him,   litis  taken  up  a  double 
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Usae  iosteftd  of   a  simple   and  single    one. 
lustead   of   putting  the  issue,  'Ms  (he  plaiut- 
*Mfl*s  idlegation    proved,"     lie     ims    placed 
himself     under    the    necessity    of    choosinj; 
l>etween  the  plaiutifiTs  story  and  the  defend- 
ant's.    In  fact  in  such  u   case  a^   this,   the 
(iefentlnut's   story    or  exphmation   ouglit     to 
hare  l>een  put  altogethnr  aside.     Tht*  secud 
fnllacy  is   wliert*  the  Judge  uses  tht*  expres- 
sion *'ir    the    plaintiff    and    his     witnesses 
'•giTe  au   account  of  a  transaction,  and  the 
"d^€nd:uit  gives  another,  and  the  liffenciant's 
"accoaut  is  shown  to  be   false,  and  as  I   am 
'^eciDiielled    to  come   to  some  dntei  niination, 
'^it seems  reasonable   tliat  I  should  accept 
"tfce  account   given  by  the  plaintiff."     This 
is  a  misconception.     The  plaintiffs  au<l    their 
Tit:<esses  do   not  give   one  account  of   the 
innsactiDD   and    the  defendants  another,  but 
die  plaintiffs   and   their   witne!'ses    allege    a 
tnosaciion  wliich  the   defendants  altogether 
ieny.      Wliether     the    dffen<lants*    alleged 
explanation  is  true  is  a  matter  entirely  beside 
t!ie    question.        That     explanation      might 
entirely    fail,    yet    the    pbiin tiff's    allegMtion 
fnight  be.  as  the  Suljordinate  Judge  b^^lieved 
i«,  false.  We  may  observe  that  tlie  Snbordinate 
•iudge  in  dismissing  the  case  does  not  advert 
to  tiieaffiimative  case  set  up  by  the   defend- 
;    ants.    He  confines  himself  to  the  plain  isstie 
;    whether   (he    plaintid's    evidence    is    to    be 
I    Mieved,  and  he  concludes  that  he  ought  not. 
[    Hat  the  Judge,  even  in  this  secoiul  judgment 
nfter  remand  by  this  Court,  has  not  addressed 
Ijinwelf  to   the  evidence  of  the  plaintiff^  l)nt 
lias  conceived  it  to  be  his  duty  to  accept  the 
|>Iaintifr*8   stoiy,    because   in    his  opinion  the 
•i^ffiulaai's  allegation  is  proved  to  b^*  untru^'. 
Headds  one  further  consideialion.   He  says  : — 
'I  may    also    remark    that     tliis    account 
'  FKjeiTes   some   confirmation    from   the  fact 
"that  there  is  apparently   some   concealment 
*M  to  who  was  the  defendant  in  the  early 
'part  of  1276.     Hur  Coomar  Doss  prepared 
"Itis  accounts    n(»    to    TiTo,    an<l    Sreenaih 
'pi^pnred  the  khatta  for  1276,  but.  Sreenath 
"was  not  appointed  till  Chyet  1276,  and  who 
''was  the  gomastah    from    By  sack    1276  to 
'^tliyet  of    that   year,     the    period    during 
'* which  most   of  these   loans   were  taken?" 
^ow  the    plain tifTs    case    was     that    Ram 
^dur  was  the  gomastah,  and  the  question 
'M  not  who  WHS  the  gomastah  from  Bysack 
J<>  Chyet  1276,  but  who  was  the  gomastah 
^'t«ly  to  act  on   the  defendant's    behalf   at 
r    the  lime  the  account  was  taken.     The  Judge 
^^^  not  find    that  Rum  Soondur    was    the 
gom»8tah  nor  does  he  positively  find    that 
''s  was  not.     He   only   says    that   if   Ram 


Sooudur  was  not  the  gomastah  the  account 
could  not  be  written  by  him.  It  is  clear, 
therefore,  that  the  Judge  has  not  based  his 
finding  in  favor  of  the  plaintiffs  upon  the 
plaintiff's  evidence,  and  inasmuch  as  the 
Judge's  attention,  and  also  that  of  the  plaint- 
iff's, was  called  to  the  necessity  of  basing 
a  verdict  upon  that  evidence,  if  it  were 
possible  to  do  so,  it  is  evident  the  plaintiffs' 
evidence  was  not  such  as  jtistified  a  decree 
in  their  favor.  As  this  suit,  therefore,  was 
dismissed  by  the  first  Court,  and  as  upon 
two  separate  trials  before  the  Lower  Appellate 
Court,  the  plaintiffs  were  not  able  to  get  a 
verdict  upon  some  evidence  of  their  own,  we 
feel  it  our  duty  to  restore  the  judgment  of 
the  Subordinaie  Judgej  reverse  that  of  the 
Judge,  and  dismiss  the  plaintiffs'  suit  with 
all  costs. 


The  2nd  September  1874. 
Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
Mc Done  11,  Judges, 

Appellate  Courts — Costs. 

Case  No.  130  of  1874. 

i\lisceUaneons  Appeal  from  an  order  pass'd 
by  the  Ojficiafing  Judge  of  Dacca,  dated 
the  10/ A  Fehraarg  1874,  affirming  an 
order  of  the  Moonsiff  of  Moonsheegunge^ 
dated  ike  21  st  November  1873. 

Kashee  Chunder  Dey    (Judgment- debtor) 
Appellant, 


Bungshee  Bnddnn  Dey  and  others  (Decree- 
holdur^j)  Respondents. 

Mr.  C.  Jackson  and  Baboo  Uykitntnath 
Doss  for  Appellant. 

Haboos  Chunder  Mndhnh  Ghose  and  Huree 
Mohun  Chuckerbuttij  for  Respondents. 

An  Appellate  Court  finally  determining  a  suit  is 
bound  to  decide  by  which  uf  the  parties  before  it  the 
co8t3  shall  be  borne  ;  it  is  not  at  liberty  to  declare  that 
the  costs  shall  be  borne  by  the  unsuccessful  party  in  a 
suit  to  be  hereafter  brought. 

Jackson^  J. — The  af)penl  in  this  case  is  in 
a  matter  of  execution  and  the  order  which 
it  is  sought  to  execute  is  an  order  as  to  costs 
contained  in  the  judgment  of  the  Additional 
Subordinate  Judge  of  Dacca,  dated  the  23rd 
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March  1870.  By  that  decree  the  Additional 
Subordinate  Judge  on  appeal  reversed  the 
judgment  of  the  Sudder  Moonsiff  of 
Dacca  upon  the  ground  that  the  suit  which, 
but  for  the  passing  of  Act  XVI  of  1868, 
would  have  been  cognizable  in  the  Court  of  the 
Sudder  Ameen,  which  Court  was  abolished 
by  that  Act,  ought  to  liave  been  brought  in 
(he  Court  of  the  Moonsiffof  Bohur.  This 
decision  of  the  Subordinate  Judge  was 
fiffirmed  on  special  appeal  by  a  Division 
Bench  of  this  Court,  and  tlie  decision  is 
printed  in  XIV  Weekly  Reporter,  p.  375. 
To  the  judgment  so  given  was  attached  an 
order  that  the  plaintiff  was  to  be  at  liberty  to 
iustitute  a  fresh  suit  in  the  proper  Court  within 
three  months,  and  that  the  costs  of  thut 
first  suit  and  the  appeal  were  to  be  paid  l>y 
the  party  who  should  be  unsucceesftU  in  tiie 
suit  so  to  be  brought.  The  suit  was  after- 
wnrds  brought  and  the  result  is  that  the 
plain,tiff  has  got  a  decree,  which  decree  has 
been  in  some  respect  modified  by  the  final 
decision  of  this  Court  on  special  appeal  deli- 
vered on  the  7th  July  last.  It  is  unneces- 
sary to  consider,  therefore,  the  effect  of  the 
final  decision  of  this  Court  upon  the  order  in 
the  first  suit  and  the  appeal,  for  this  simple 
reason  that  we  are  of  Ofdniou  that  the  order 
made  by  Mr.  Wright,  the  Subordinate  Judge, 
was  made  entirely  without  authority.  It 
was  his  business  as  the  Appellate  Court  on 
that  occasion  to  determine  that  ihe  cosrs 
should  be  borne  by  one  or  other  of  the  parties 
before  Mm.  as  ha  was  then  finally  determining 
the  suit.  He  was  not  at  liberty  to  declart; 
that  the  co^ts  of  that  suit  should  he  borne 
by  the  unsuccefsful  party  in  a  suit  to  be 
thereafter  brought,  becau!*e  it  might  he  that 
the  suit  would  not  be  brought  at  all,  and 
in  that  case  there  would  be  no  execution,  or 
the  plaintiff  and  the  defendant  might  be  left  I 
to  bear  their  own  costs.  But  we  think  tlmt 
the  case  is  not  one  in  which  the  plaintiff 
should  have  the  costs  of  the  previous  pro- 
ceedings, for  our  order  was,  as  declared  in 
the  judgment  of  the  7th  July,  that  each  pnrty 
should  bear  his  own  costs  of  all  the  proceed- 
ings throughout.  If  the  suit  was  improperly 
brought,  as  we  must  hold  it  was,  in  the  Moon- 
sifi's  Court  at  Dacca,  it  was  tlie  business  of 
the  plaintiff  to  see  that  it  was  transferred  to 
the  proper  Court.  He  did  not  do  so,  and 
the  defendant,  therefore,  ought  not  to  pay 
the  costs  of  a  suit  improperly  brought  in  a 
wrong  Court.  The  judgments  of  the  Courts 
below  in  this  case  must  be  set  aside.  Under 
the  circumstances,  we  make  no  order  as  to 
costs. 


The  oth  September  1874. 

Present  : 

The  Hon'hle  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Surety -bond-^ Liability  of  Sureties, 

Case  No.  1213  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Hooghly^  dated  the  Wh 
March  1874,  reversing  a  decision  o)  the 
Moonsiff  of  fJuripaly  dated  the  29rA 
November  1873. 

Riij  Eristo  Mookerjee  (PluintifT) 
Appellant^ 

versus 

Issur  Ch under  Mookerjee  nn«l  others 
(Defendants)  Respondents. 

Baboo  Vmbika  Churn  Banerjee  iv 
Appelliinr. 

Baboo  Bhyrnb  Chunder  Banerjee  /or 
liespondents. 

Where  two  parties  executed  a  surety -bond  addressed 
to  J,  R,  and  M,  owners  of  certain  property,  binding  tbeu* 
selves  to  be  answerable  for  the  fj^ood  conduct  and  proper 
diitcharge    of    duties    of    their  gvmastah  B,  tod  the 

{)roperty  wa^  afterwards  transferred  to  R  alone,  it  w«  i 
leld  that  when  J  and  &I  ceased  to  have  any  interest  in  j 
the  property,  there  was  such  entire  chan^  iii  the  oatore  \ 
of  the  service  that  the  sureties*    liability  did  not  cou- 
tinue,  and  they  were  uot  liable  to   be  sued  upon  their 
bond. 


Jackson^  J. — Thr  plaintiff  Rnj  Kristo 
Mo(»kerjee  sued  three  persons,  Bissnmiibur 
Blnittacharjee,  Hnra  Chand  Bhuttacbarjee, 
a»d  Kalee  Doss  Mookerjee,  allf'ging  that  ihe 
first  numed  defendant  had  taken  bervice 
under  him  as  a  gomastah  about  20  years 
before  the  suit  at  a  time  when  he  (R"j 
Kristo)  was  not  the  sole  owner  of  the 
property,  and  that  the  other  two  defendinti 
had  executed  a  snrety-bond  addressed  to  Joy 
Kristo  Mo<»keijee,  Raj  Krinto  Mookerjee,  and 
one  Radha  Mohun  Banerjee,  binding  tliein* 
8f Ives  to  l>e  answerable  for  good  conduct  an<I 
pro|»er  discharge  of  duties  on  the  part  of 
Bissambhur,  and  to  make  good  any  defalcfl- 
tions,  and  so  forth.  According  to  the  plaint, 
the  gomnstah  hj  reason  of  his  failure  to  p&y 
the  amount  due  to  him  and  to  suppW 
accounts  was  dismissed  in  A^sar  1277,  and  on 
being  required  to  give  his  nikas  attended  l»nl 
afterwards  disappeared.     The  phintiff,  ih^re- 
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fore,  brought  this  suit  for  the  recovery  of 
Rs.  240,— Rs.  190,  as  he  nlleged,  fur  tlie 
balance  of  accouut,  and  Rs.  60  for  the 
loazima  papers. 

Jadgment    was    given   by    the    Moonsiff 

for  the    amount  sued    for,    but    afterwards 

one  lisur    Chunder     Mockerjee     came    in 

and  setting    himself    up   as    the  son  of  the 

(Itfeodant   Kalee    Doss,  wlio   is    now   dend, 

alleged    that    the    summons    had  not   been 

senedon  his  father.     The  suit  was  therefore 

W4  again,  and    the   Moonsiff  a^ain  gave 

jadgneot   for    the   plaintiff,  on    which  Issiir 

Qiooder  alone  appealed  to  the  Disi riot  Judge 

00  die  ground  that  the  sureties  having  exe- 

ettaJ  tlie  bond  to  three  persons,  Joy  Krisio, 

Saj  Kristo,  and    Radha   Mohun,    were   not 

l«iH  when    tlie  property    was   ftfterwardn 

trwfHrred  to  Raj  Kristo  alone.     The  Judge 

coQiidered   this    objection    (o   be  valid,   and 

Bade  the  following  order  : — "  On  this  ground 

''alooel  hohl  that  the  surety-hond  is  of  no 

"effect,  and    I   set   aside    the   order  of  the 

'"Lower  Court,  and   decree  this  appeal  with 

"cosia  bearing  interest  at  6  per  cent."     But 

ihe  decree  of  the  Lower  Appellate   Court 

coiiains  some  words  which  do  not  appear  in 

tlie jadgment.     They  are  that  the  ^  OTt^nif^ri 

or  the  original  suit  be  dismissed. 

On  special  appeal  the  plaintiff  contends  that 
the  Judge  was  wrong  in  point  of  law  in  his 
decision  as  to  the  bond  given  by  the  surety- 
(iefendants,  and  also  that  even  if  he  is  right, 
H»e  appeal  ought  to  have  been  decreed  only  in 
^^orof  the  defendant  who  appealed.  On  the 
irsi  point  we  agree  witli  the  Lower  Appellate 
Cwrt.  We  think  that  when  Joy  Kristo 
■d  Radha  Mohun  ceased  to  have  any  intere^'t 
in  the  property,  and  Rjj  Kristo  claimed  to  be 
the  sole  owner,  there  was  such  entire  change 
'0  the  nature  of  the  service  that  the  sureiies' 
'••bility  did  not  continue,  and  consequently 
th^  were  not  liable  to  be  sued  upon  this 
^d.  As  regards  the  defendant  Issur 
Uunder,  who  is  the  respondent  before  us, 
this  appeal  must  be  dismissed  with  costs. 

As  to  the  other  ground  of  appeal,  that 
^9  to  be  a  matter  which  should  rather 
J^^e  been  brought  before  the  District  Judge, 
"^caase  the  officer  who  drew  the  decree 
fppears  to  have  gone  beyond  the  Judge'** 
iweniion.  It  may  be  that  the  Judge  did  not 
jttteod  to  have  given,  under  S»  ction  337,  the 
^oefitof  his  decision  under  the  surety-bond 
to  the  co-surety  who  had  not  appealed. 
As  regards  tlie  gomastah  defendant,  the 


^  Tests  entirely   upon   different  grounds, 

the 


^M  liable  to  answer  quite  irrespective  of 
8urety.»K)nd.     There  is   no  trace  in  the 


judgment  of  any  intention  to  hold  him  free 
from  the  plaintiff's  claim,  and  in  fact  he 
could  not  be  so  held  so  far  as  we  can  see. 
There  is  no  doubt,  th-^refore,  that  on  applica- 
tion to  the  Judge  he  will  amend  his  decree, 
and  allow  the  decree  of  the  Moousiff  to  stand 
as  regards  the  gomastah  defendant. 


The  19th  November  1874. 
Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert 
P.  Coljier,  and  Sir  Lawrence  Peel. 

Bond— Interest— Damages  ^Penalty, 

On  Appeal  from  the  High   Court  of  Judi' 
cature  at  Madras, 

Vencatavarnda  Iyengar 

versus 

Venknta  Luchmamal  and  another. 

Defendant  entered  into  a  bond  agreeinpj  to  pav  a  speci- 
fied rate  of  interest  in  instalments  on  a  sum  borrowed  and 
to  repay  the  principal  in  12  years;  the  obligee  not 
being  bound  to  accept  payment  earlier.  A  zemindaree  was 
mortgaged  as  security,  and  it  was  provided  that  if  anv 
obstacles  were  caused  by  the  defendant  in  respect  of  anv 
of  the  conditions  of  the  bond,  the  mortgagee  woul'd 
be  competent,  after  two  months'  notic^  to  sell  the 
property,  or  portions  thereof,  and  pay  himself  the  prin- 
*^f    h    n  *"^^®*^  thereon  for  the  unexpired  portion 

A  portion  of  the  interest  having  come  into  arrear 
plamtiff  gave  notice  of  sale ;  but  defendant  disputed  his 
right  to  sell  on  the  alleged  ground  as  not  being  an 
"  obstruction"  within  the  bond.  The  parties  not  being 
able  to  pome  to  a  final  agreement  as  to  the  conditions  of 
sale,  plaintiflF  brought  this  suit  claiming  the  full  amount 
of  the  mortgage-money  with  inferest  for  12  years  Ho 
obtained  a  decree,  which  was  modified  by  the  High  Court 
who  gave  him  principal  and  interest  at  the  stipulated 

Held,  that  the  clause  relating  to  sale  was  in  the 
nature  of  a  penalty  and  plaintiff  was  not  entitled  to 
enforce  it  only  upon  default  in  the  payment  of  interest. 

Hkld,  that  the  suit  was  not  maintainable,  either  as  an 
action  for  damages  for  the  amount  which  plaintiff 
could  have  obUined  by  the  sale,  or  on  the  bond  iiselt 

The  facts  of  this  case  material  to  its 
decision  may  be  shortly  slated.  The  defend* 
ant  entered  in»o  a  bond  with  the  plaintiflT 
on  the  28ih  of  Dect-mber  1867,  which  is  to 
this  effect:— The  defendant  acknowledges 
that  he  had  borrowed  a  sum  of  Rs.  60,000 
which  he  agreed  to  pay.  He  mys :— «  As  yoii 
«  have  this  day  paid,  and   I  have  received 
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**ia  cash,  tlds  sum  of  Rs  60,000,  I 
"ngree  to  pay  interest  tliereon  at  ihree- 
**  fourths  per  cent,  per  mensem,  and  to  repay 
"the  said  principal  sura  in  12  years  from 
"  this  date,"  but  you,  the  plaiutiff,  nre  not 
bound  to  nccept  payment  even  thouorli  I 
fender  it,  nor  can  you  demand  it  before  that 
time.  Then  there  is  a  provision  for  the 
payment  of  the  interest  which  amounts  to 
nine  per  cent,  in  three  inaialmenis  annually, 
and  then  there  is  a  mortgage  of  a  certain 
zemindaree  of  Tirnvur  for  the  purpose  of 
securing  the  payment  of  the  principal  and 
interest  of  tlie  bon<i.  There  are  some  furtlier 
provisions  to  the  effect  that  the  mortgagor 
is  to  remain  in  possession,  but  that  the  mort- 
gagee is  entitled  to  retain  some  man  on  the 
premises  to  lo'k  after  his  interf-st,  to  be  puid 
by  the  mort^ogor.  Then  at  the  end  there 
comes  this  clause  : — "  If  any  obstruction  be 
"caused  either  by  me  or  my  men  in  respect 
"  of  any  of  the  conditions  aforesaid,  you  nre 
"  competent  to  give  me  two  months'  notice, 
"  and  if  I  do  not  within  that  term  fulfil  the 
"conditions  entered  into  with  you,  to  sell  by 
"auction  by  yourself  the  said  Muttah  zemin- 
"  daree  and  all  other  mortgaged  pr.>perty  or 
**  portions  thereof,  according  to  your 
"  pleasure,  to  pay  yourself  at  once  the  prin- 
**cipul  due  to  yon,  and  the  interest  payable 
"  on  the  full  amount  of  principal  for  the 
"unexpired  portion  of  the  12  years,  and 
"  to  deliver  to  me  the  remainder,  if  any." 
It  appears  that  a  portion  of  the  interest 
became  in  arrear,  and  that  the  plaintiff  gave 
notice  in  October  1869  of  his  imention  to 
sell  under  this  power,  the  plaintiff  supposing 
that  he  had  the  power  to  sell  for  the  purpose 
of  realizing  the  principal  and  the  interest 
up  to  the  end  of  the  12  years.  The  defend- 
ant disputed  this  ri«!ht  of  the  plaintiff  to 
sell  for  that  amount  on  the  mere  ground  of 
non-payment  of  interest,  wiiich  he  alleged 
not  to  be  an  ohstruetitu  within  the  meaning 
of  the  bond,  and  it  appears  that  he  took 
measures  which  stof)ped  the  sale,  whereupon 
A  further  agreement  was  com«  to  between 
the  parties  on  the  26th  October  1869,  the 
material  parts  of  which  are  to  this  effect: — 
At  that  time  there  was  due  the  Rs.  60,000 
and  Rs.  5.426  for  interest,  and  it  was 
agreed  that  further  interest  was  to  be  payable 
on  the  principal  up  to  the  date  of  payment. 
Then  there  is  a  further  stipubition  that  the 
plaintiff  is  to  deliver  to  the  defendant  all  the 
mortgage  documents  and  a  certain  note  of 
hand  given  for  Rs.  2,500  on  account  of 
interest,  "  that,  together  with  interest 
'*  thereon,     having     been     included    in   the 


"  aforesaid  amount  of  interest."  Then  it 
goes  on  to  say  : — "  When  as  you,"  that  is  the 
mortgagee,  "  proceed  to  sell  lot  by  lot,  the 
"  said  amounts  l)ecome  fully  covered  up,  yoa 
*'  shall  not  proceed  with  the  sale  of  the  sub- 
"  sequent  lots."  It  appears  (hat  coaditions 
of  sale  were  nearly  agreed  on  between  the 
parties  when  the  plaintiff  insisted  upon  a 
condition  to  the  effect  that  if  the  side  of  all 
»lie  lots  did  not  ivalize  tlie  full  amount, 
then  the  salH  of  all  those  that  Jiad  been  sold 
before  should  be  void,  and  tliere  was  also  a 
dispute  between  them  on  the  questiou  of  the 
defendant  giving  security  to  the  pinintiif  iu 
the  event  of  the  sain  not  realizing  the  full 
amount  of  the  principal  and  interest  dtie. 
The  sain  did  not  take  place  ;  whereutton  the 
plaintiff  brings  this  action.  This  plaint  is 
drawn  in  a  very  obscure  and  am  I  )iguou8  man- 
ner, and  it  is  not  very  easy  to  arrive  ut  ilie 
eff'Ct  of  it.  One  eonstruction  of  it  is  that 
the  plaintiff  Complains  of  an  ohstructiou  q( 
his  power  of  sale  by  the  defendant,  mJ 
claims  as  damages  that  which  it  would iim 
realized  by  the  sale  if  it  had  taken  place, 
which  he  contends  to  i)e  the  whole  tmuunt 
of  the  mortgag«i- money,  together  wiiH 
interest,  up  to  the  exoiration  of  the  12  yean. 
But  it  may  also  be  tuk^n  as  a  suit  brought 
under  the  hond,  irresp-^ctive  of  the  power  of 
sale,  for  the  purpose  of  recovering  the  full 
amount  of  the  principal  and  interest  for  the 
wholn  time.  The  plaintiff  obtained  a  decre*  ■ 
in  the  Court  below  for  all  that  he  sued  for.  i 
Tliat  decision  was  modified  by  the  High  Court, 
who  thus  expressed  themselves  : — '*The  pre- 
"sent  suit  can  hardly  he  regarded  as  a  suit 
**  ft»r  damagf»8  occasioned  by  the  obstruction 
**  offered  hy  the  defendant  to  a  sale  under 
**  the  power.  It  appears  rather  to  he  f  uinded 
"on  the  assumption  that  the  plaiutiff  tn«y 
**  recover  by  suit  and  by  process*  of  execa- 
"  tion  whatever  he  might  have  deducted  from 
"  the  proceeds  of  a  sale  made  under  the 
*•  power.  But  the  deed  itself  does  not  contain 
**  any  sueh  stipulation,  and  we  do  not  think 
"  it  should  be  in  such  a  case  implied."  Tlieo 
they  proceed  to  say  that  they  modify  il'^ 
decree,  and  giv3  to  the  plaintiff  the  principal 
sum  and  interest  at  the  stipulated  rat4j. 
From  that  decision  the  plaintiff  appeals. 

In  their  Lordships*  opinion  the  decision  of 
tho  first  Court  was  clearly  wrong.  Tiief 
are  of  opinion  that  this  clause  relating  t^* 
sale  was  in  the  nature  of  a  penalty,  aud  that 
the  defendant  was  not  entitled  to  put  tip 
the  property  for  sale,  and  to  realize  the  f'l'l 
amount  which  he  claims,  namely,  interest 
due  up  to   the  expiration   of  the    12  )Q^^^ 
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upon  such  defttult  ouljr  as  lias  been  made, 
namelj,  default  id  the  payment  of  interest 
on  tiie  mortgage-mooej.  What  might  or 
might  not  be  an  obstruct ioo  that  would  au- 
thorise such  a  proceeding  it  is  not  necessary 
to  determioe. 

Assuming,  then,  the  suit  to  be  in  the  form 
of  an  action  for  damages,  whereby  the  plain* 
tiff  seeks  to  recover  tiie  amount  which    he 
Gonld  luive  obtnined  by  tlie  sule,  their  Lord- 
ships ars  sf  opinion  that  it  is  not  maintain- 
nble,  and  they  alto   ngree  witli   the  Hisrh 
Court  di«t  It  is  not  maintainable  on  the  bond 
itself  iBtsmuch  as  no  such  right  of  action, 
if  sot  expressly  given  by  the  words  of  the 
hos4  is  to  be  implied  from  it.     Their  Lord- 
fibips  are  therefore  clearly  of  opinion  that  the 
^'^ion     of   the    first    Court    wns   wrong. 
Wbether  or  not  the  plaintift's  suit  ought  to 
litre  been  dismissed  is  a  quf^stion  not  before 
tbera   now,   because  the   Higli  Court    have 
■adertaken,  and  their  Lordships  are  far  from 
stying  wrongly,  on  the  matter  coming  before 
ik«m,  to  do  what  they  deemed  just  between 
tlie  parties  ;  and  there  is  no  appeal  on  the 
•iber   side  agAinst  the  decision  of  the  High 
Oonrt     Their  Lordfhips  are  therefore  in  the 
position   of  the   High   Court,  and   hnye   to 
determine  whiit  is  just  between  the  parties  ; 
and  they  are  of  opinion  thnt  the  decree  of 
the    High    Court  does   determine   this.     In 
fact,  towards  the  end  of  the  case  the  con- 
tention    very     much     narrowed     itself.     It 
waa   contended   finally  on   the  part  of  the 
tppelUnt  chat  he  was  entitled   to  somewhat 
Itore  than  the  High   Court   hnd  ^ven   him, 
•I  the  ground  thtit  by  the  agreement  of  the 
16th  October  there  wns  a   settlement  of  ac- 
conut  under  which  he  would  have  obtnined 
some  Rs.  426  more  than  the  High  Court  gave 
him  ;  and    it   would    np))ear   that  the  High 
CcHirt  have   not  given    to  tlie   plaintiff  two 
•nms  of  Rs.  172  and  254  which  he  claims 
respectively  ns  the  wnges  of  the  man  who  was 
to  be  kept  on  the  property  to  look   after  his 
interest  and  the  interest  due  on  the  promissory 
note    before   mentioned   for   interest    which 
^a  not  paid.   It  would  appear  thot  the  High 
Court  have  not  given  the  plaintiif  those  sums, 
and  he  contends  thnt  he  would  be  entitled  to 
thf'na  if  he  could  insist  as  he  docs  uimn   this 
sgreemenc  of  the  26th   October  1869  being 
an  account  stated  between  the  parties  and  an 
i^mlsalon  of  the  balance  due  at  that  time. 
But  their  Lordships  have  to  observe,  iu  the 
first  place,   that  the  plaint  is  not  in  any  res- 
pect framed  npon  that  agreement  of  the  26th 
October    1869,   hut  is  a  plaint  praying  for 
principal  and  interest  upon  the  bond  ;  and  it 


is  only  upon  the  hypothesis  that  it  be  treated 
as  such  a  plaint  thut  it  is  maintainable  at  alL 
And,  further,  it  occurs  to  them  to  observa 
that  if  the  High  Court  liave  inadvertently 
omitted  to  take  notice  of  those  items  (and 
their  Lordships  are  fur  from  saying  that  is 
so),  the  }>roper  course  on  the  part  of  the 
pluidiiff  Would  have  been  to  have  called 
their  attention  to  it  by  petition  of  review,  or 
at  nil  events  in  eome  other  manner  which 
lias  not  been  done.  Their  Lordships  do  not 
think  the  appeal  maintainable  on  this  latter 
ground. 

Under  these  circumstances,  their  Lordships 
will  humbly  advise  Her  Majesty  that  the 
jtidojment  of  the  High  Court  should  be 
nffirmed,  and  this  appeal  dismissed  with 
costs. 


The  drd  August  1874. 

Present : 

Tlie  Hon'ble  Louis  S.  Jnekson  and  W.  F. 
McDunell,  Judges. 

Under 'tenures — A  dverse  Possession'^  A  meen's 
Report^  Second  Inquiry. 

Case  No.  150  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiftting  Subordinate  Judge  of 
Moorshedabadf   dated  the    II th    March 

1873. 

Nowab  Sjnd  Azim  Ali  Khan  Bahadoor 
(Defendant)  Appellant, 

versus 

Surussutty  Debia  and  others  ( Plain  lifis) 
Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboos  Sreenatk  Doss  nnd  Mohinee  Mohun 
Roy  for  Respondents. 

Where  a  person  who  holds  as  ijaradar  nnder  one 
zemindar  (A)  has  also  some  land  under  another  zemin- 
dar (B),  his  possession  of  A's  land  cannot  afterwards  be 
pleaded  as  adverse  ta  A,  unlesp  it  was  brought  to  A*a 
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notice  that  there  was  a  olalm  of  advene  possession  and 
that  the  ijaradar  was  holding  adversely  to  him  nnder 
^me  one  else. 

When  an  enqaiiy  has  been  made  by  a  Commissioner 
nnder  the  Code  of  Civil  Procedure,  the  Court  to  which 
it  is  reported  ought  not,  unless  it  annuls  the  proceedings 
of  the  first  inquiry,  order  another  on  the  same  matter. 

Jackson^  J. — We  Lave  not  thought  it 
necessary  io  this  case  to  call  upon  the  vukeel 
for  the  respondeuts,  because  wa  are  satisfied 
upon  the  evideuce  that  the  judgment  of  the 
Lower  Court  is  correct.  Tlie  phiiutitfs  chtimed 
the  laud  iu  dispute  (the  greater  pari  of 
%vlnoh  Las  been  since  cairied  away  by  the 
action  of  the  river)  as  a  portion  of  their 
putuee  meLul  mouzah  Soojapore  Mondai, 
upper  tain!  tig  to  chukia  Dewaupore.  They 
iiileged  that  a  portioii  of  the  laud  wus  washed 
away  gradually  by  the  current  of  the  Gauges, 
that  it  afterwards  reformed  and  returned 
to  their  possessiou,  but  that  at  the  time  of 
survey  a  dispute  srose  with  the  defendant, 
who,  tLe  plaintiffs  alleged,  iu  ctdlusiou  with 
the  ijaradar  Mr.  Lyous  claimed  a  portion 
of  the  aforesaid  putnee  as  appurtenant  to 
]iis  talook  Dabeeduspore,  and  that,  on  the 
16th  March  1868,  the  thakbust  Deputy 
Collector  made  an  award  against  tliem. 
The  present  suit  was,  therefore,  brought 
to  get  rid  of  the  effect  of  that  award  and 
to  get  possession  of  2,506  beegahs  of  laud 
on  declaration  of  their  right  thereto. 

The  priucipal  defendant  Nowab  Syud 
Azim  All  Khan  Bahadoor  denied  the  plaiu- 
tiffs'  statements  in  toto^  and  alleged  that 
the  laud  in  dispute,  which  contained  within 
the  boundaries  given  a  greater  quantity 
than  is  claimed  in  the  plaint,  belonged  to 
his  mouzah  Daheedaspore,  which  he  said 
was  a  portiou  of  turruf  kismut  Atapore, 
perguunah  Buhadoitrpore  in  the  disirict  of 
Bhaugulpore.  He  maiutuined  that  this  niehal 
had  been  for  a  long  time  in  his  possessiou, 
which  fact  had  beeu  affirmed  by  a  decision 
of  the  Sessions  Judge  iu  1849  under  Act 
lY  of  1840,  aud  he  therefore  aveired  that 
the  plaintiffs  were  not  only  out  of  Court 
in  respect  of  title,  but  were  also  burred  by 
limitation  iu  cousequence  of  12  years' 
adverse  possession. 

The  Subordinate  Judge  of  Moorshedabad, 
who  tried  the  case,  ordered  a  local  enquiry 
by  an  Ameen,  who  put  in  a  report  uud  map, 
nad  was  also  examined  iu  Court.  A  change, 
howevei*,  took  place  in  the  office  of  the  Subor- 
dinate Judge,  and  the  gentleman  who  suc- 
ceeded, ttppoiently  not  satisfied    witi^    the 


result  of  the  Ameen's  enquiry,  ordered  a 
fresh  investigation,  the  result  of  wbicli  u 
also  ou  the  record.  Before  the  case  came 
to  a  conclusion  the  previous  Subordiuate 
J  udge  resumed  office,  aud  he  has  now  give u 
judgment  in  favor  of  the  plaintitTs,  fiudiiig 
the  land  to  be  part  of  mouzah  Soojnpore 
Mondai,  and  finding  the  defeudauiU  cuie  U> 
be  entirely  unproved. 

On  appeal  the  defendant's  conteiitiou  in  ihe 
first  place  is  that  the  plaintiff's'  suit  uuglit  to 
have  been  dismiiised  ou  the  ground  Qf  limitu- 
tion.     He  also  contends  that  there  wa^  uA 
sufficient  evidence  to  make  out  the  pUiuiitfH* 
title  to  the  laud,  and  a  third  objectiou  wai 
made,  which  was  not  very  much  presttedatlnst, 
vt2.,  that  as  the  greater  portion  (»f  the  luiid 
which   the  plaintiffs  laid  claim  to  had  bveu 
carried   away   by    the  river   before  iliesuii 
had  terminated,  the  decree  ought  not  to  litre 
gone  for  the  whole  land.     As  to  liiaiutioa 
the  plaintiffs'  case  was  that  this  land  Imi 
been  in  their  possessiou  throu^h  their  ijinJir 
Mr.  Lyons,  and  it  is  proved  incontroTtftiblj 
that  Mr.  Lyous  had   possession  of  tklvul 
aud    was   also   the   plaintiffs*    ijaradir,  but 
it  appears  that  Mr.  Lyons,*  .besides  tlie  neU 
held  under  the  plaintiffs,  had  also  some  W 
under   the  defendant.     The   defeudaat  con* 
tended    that   it   was   iu   the  capacity  of  ^^ 
ijaradar  that  Mr.  Lyons  was  in  {lodsessiou. 
In  iliat  state  of  the  facts,    it   is  clear  tliiU 
the   plaintiffs   could   not   be  held  hatred  by 
adverse  possession,  unless  it  was  brought  to 
their  notice  that  there  was  a  claim  of  sdTerse 
possessiou,   and    that    Lyous    was    lioldiug 
adversely    to   them   for   some  one  else  kud 
not  as   their    under-tenant.     It  seems  lobe 
abundantly  shown    that   they  received  reut 
from   Lyons  on  account  of  this  laud.    Tbt 
being  the  case,  we  do  not  think  they  cotdd 
be  held  to  he  haired.     Tiien  as  to  title  the 
plaintiffs  set  up  one  state  of  facts  as  regnrda 
this  land,  and  the  delendant  another.    Eoph 
party    adduced   evidence    in   support  of  its 
own   statement.     It  appears  to  us  tlint  that 
adduced  by  tlie  plaintills  far  outweighs  tint 
ou  the  defendant's  side  in  respect  of  ful^e8^ 
in  i-espect  of  credit,  and  in    respect  of  the 
means   of  knowledge.     We   think  alsutliftt 
the    arguments    and   inferences    drawn   bj 
the  Court  below  concerning  the  survey  maps 
of   1848    aud    1868   are   well  fouudt-U,  ana 
these  maps  cau  only    he   recoucileable  with 
the  state  of  tlie  laud  on  the  hypothesis  (hn( 
the   land   belongs    to   the  plaintiffs.    Tliert 
is  au  observation  which  we  tliink  ought  to 
l>e  made  as  to  the  enquiries  hy  the  Ameen. 
An  objection  to  the  first  Aueen'a  eiiquirj 
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appears  to  have  been  preferred  before  tlie 
ad  interim    Subordinate    Judge,   and    that 
officer  passed    an   order   to   the  effect   that 
he  doubted   the  correctness  of  ihut  Ameen's 
euquirj.      He     tlierefore    directed    another 
Amaeu  Co  go  and  make  further  report.     It 
seems  to  us  that  when  an  enquiry  has  been 
made  bj  a  commissioner  under  ihe  provisions 
of  tiie  Code  of  Civil  Procedure,  the  Court 
to  which  that  enquiry  is  reported  ougiit  not, 
nnlees  it  absolutely  quashes  and  annuls  tlie 
^octtdinga  of  the  first  enquiry,  order  anotiier 
eQqiu7  on   the  same  matter  unless  the  sub- 
jrcMntter  of  enquiry  by  the   second  Ameen 
te  bedisiinguislied  from  the  subject-matter 
rfAe  first  enquiry,  in  which  case,  of  course, 
if  there  lias    been  an  omission  and  if  the 
aoe  Ameen  cannot  be  deputed  again,  another 
ofioer  might   be  employed.     We  think  it  is 
a^otrary   lo   principle   that   the   report   and 
ffiiautea  of  enquiry  of  the  first  investigation 
shookl  remain    upon    the  record  us  part  of 
(ha  record,  and  then  there  should  be  a  second 
eoqairy  perhaps   discrepant   with    the  first, 
h  appears  to  us  that  the  Subordinate  Judge 
who  gave  judgment   had   good   reason   for 
iffirmiug  and   adopting    the   report  of    the 
first  Ameen.     His  report  is  entirely  in  favor 
of  (be  plaintiffs,   and  affords  ample  material 
to  support  the  judgment  of  the  Court  below. 
As  to  the  diluviou  which  has  taken   place 
lioce  the  suit   began,  it  appears  to  us  that 
ihii  ought    not   to    debar    plaintiffs    from 
obUining   the   relief  which  they  sought  for 
io  the  pkilnt  if,  at  the  time  of  commencing 
the  Boir,  there   was  land  to  the  extent  men- 
tioned in  the  plaint  unjustly   withheld  fVoin 
ll>em  by  the  defendant,  or  as  much  of  it  as 
the  evideoce  made  out,   because  in  the  first 
piace  it  would  be  neces8ai:y  to  find  what 
•njount  of  land   had   been   improperly   and 
w>}a«tly  withheld   from   them   in   order   to 
^  tissesMnent  of  mesne  profits,  and  in  the 
•«it  place,  because   that   which  the  river 
^  taken  away  might  be  restored,  and  it 
would  be  of  the  greatest  importance  to  the 
pUintifis  to  have  a  decision  of  the   Court 
•^wing    what    they    are    entitled   to.     Of 
*<H»r8e  in  giving  possession,  the  Court  would 
■«t  be  able  to  give  more  than  is  found  to 
^  id  existence,    but   that  would  not  make 
*e  deoiflion  itself  improper. 

We  think  the  appeal  should  be  dismissed 
^th  costs. 


The  2nd  September  li<74. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  P. 
McDonell,  Judges^ 

Benamee  Execution — Objection^^udgment* 
debtors. 

Case  No.  187  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea^  dated  the  2nd' 
April  1874. 

Obhoy  Churn  Roy  Chowdhry  (Decree- 
holder)  Appellant^ 

versus 

Nobin  Chunder  Roy  Chowdhry  and  another 
(Judgment-debtors)  Respondents. 

Baboo  Rash  Beharee  Ghose  for  Appellantr 

Baboo  Qooroo  Doss  Banerjee  for 
Respondents. 

Jadgment-debtors  against  whom  executioa  ia  soaght 
are  competent  to  object  that  it  cannot  proceed  benamee, 
the  party  interested  being  himself  one  of  the  judgment- 
debtors,  whenever  the  fact  comes  to  notice,  and  are  not 
debarred,  by  having  suffered  execution  at  one  instance, 
from  setting  up  the  objection  when  a  farther  application 
is  made. 

Jnchson,  7.— This  appeal  proceeds  upon 
three  grounds.  The  first  is  that  the 
objectors  Nobin  Cbnnder  Roy  and  others, 
having  allowed  a  previous  execution  at  the 
suit  of  the  party  now  applying  to  execute 
to  pass  unchalleng«»d,  ought  not^to  be  allowed 
now  to  take  the  objection  which  they  haive 
put  forward,  viz.,  that  the  execution  cannot 
proceed  benamee.  Ram  Kishore  beinj?  really 
the  person  interested  who  is  himself  one  of 
the  judgment-debtors.  It  seems  to  us  tlmt 
the  judgment-debtors  against  whom  exectnion 
is  sought  are  competent  to  raise  this  objec- 
tion whenever  the  fact  oomes  to  their  notioe, 
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and  that  they  are  not  debarred,  bj  IinviDg 
suffered  execution  nt  one  instance,  from  set- 
ting it  up  when  a  further  apph'cation  is  made. 
Assuming  that  Ram  Kishore  had  himst-lf 
become  the  owner  of  tlie  interest  in  the 
decree,  he  purchased  it  in  1870  with  full 
notice  of  whnt  he  was  doing,  because  the 
judgment  of  the  Full  Bench  in  IX  Weekly 
Reporter,  page  230,  by  which  it  is  declared 
that  "one  of  several  judgment-debtors  who 
*'  purchases  a  decree  against  himself  and  his 
"  co-debiors  cannot  issue  execution  against 
•*  his  co-debtors  and  recover  from  them  the 
"  whole  amount  of  the  common  debt,"  was 
given  in  February  1868,  more  than  two 
years  before  he  acquired  this  interest. 

Then  it  is  suggested,  as  the  second  point, 
that  the  judgment-debtor  Nobin  Chunder  was 
in  fact  aware  at  the  time  of  the  previous 
execution  that  Ram  Kisiiore  was  the  party 
executing,  and  that  he  abstained  from  taking 
the  objection  so  as  to  lull  Ram  Eishore  iuto 
security,  and  so  to  allow  the  period  of  limit- 
ation to  pass  and  debar  Ram  Kishore  from 
suing  his  co-judgment-debtors  for  contribu- 
tion. Now  if  the  appellant  before  us  could 
make  out  any  such  thiug  he  would  have  n 
case  of  equity  and  good  conscience  which 
the  Court  might  take  into  consideration,  and 
might  perhaps  allow  execution  to  proceed. 
But  no  ca^e  of  tliat  sort  is  made  out. 

Then,  thirdly,  remains  the  question  of  fact 
as  to  whether  it  is  in  truth  shown  that  this 
purchase  was  made  by  Ram  Kishore.  On 
that  point  we  are  not  inclined  to  ditfer 
entirely  from  the  District  Judge.  It  is 
quite  clear,  we  think,  upon  the  evidence 
tliat  Ram  Kishore  was  to  some  extent 
interested  in  the  purchase.  To  what  extent, 
that  is  to  say,  whether  he  made  the  whole 
purchase  or  purchased  in  equal  share  with 
Obhoy  Churn,  or  whose  share  was  more  or 
less  we  are  unable  to  say,  but  it  seems  clear 
that  Ram  Kishore  had  some  interest.  It  is 
not  improbable  that  he  purchased  the 
interest  mainly  for  himself.  In  any  case, 
tliere  is  no  such  evidence  as  to  the  actual 
precise  extent  of  Obhoy's  interest  as  that 
the  Court  should  allow  liim  to  execute 
solely  with  reference  to  his  own  share, 
protecting  the  interests  of  tiie  other  judg- 
ment-debtors. That  is  not  in  fact  the  case 
made.  The  case  made  before  the  Court  was 
that  Obhoy  alone  was  the  party  interested 
in  the  execution. 

Under  these  circumstances,  we  think  there 
is  no  ground  for  disturbing  the  order  of  the 
Lower  Court  and  that  this  appeal  must  be 
dismissed  with  costs,  Rs.  32. 


The  15th  September  1874. 

Present : 

The  HonMde  L.  S.  Jnckson  and  W.  F. 
McDonell,-  Judges, 

Purchaser    of    Mortgagors'    Rights—Notice  of 
Foreclosure, 

Case  No.  1206  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  2A-  Fergunnahs^ 
dated  the  lAth  April  1874,  reversing  a 
decision  of  the  second  Subordinate  Judge 
of  that  district,  dated  the  lo^/i  Juk 
1873. 

Bhanoomutty  Chowdrain  (Plointiff) 
Appellant, 

versui 

Prem  Chand  Neojry  and  another  (Defeikl- 
ams)  Respondents^ 

Baboos  Mohinee   Mohun   Roy  and  S^diii 
Chunder  Sen  for  Appellant, 

Baboos  Unnoda  Per  shad  Banerjee,  Mo\fA 
Chunder  Chowdhry,  and  Sreenath  Don 
for  Respondents. 

A  purchaser  of  the  mortgagor's  interest  whether  be 
is  in  possession  or  not,  is  entitled  to  notice  of  foreclo- 
sure, except  where  any  alienation  of  such  interest  be 
been  prohibited  by  contract  between  tlie  mortgagor  and 
mortgagee ;  and  a  notice  of  foreclosure  does  not  bind 
any  purchaaer  who  has  not  been  served  with  it. 

Jackson^  J, — Thb  special  appeal  in  tbis 
case  raised  a  question  of  some  difficulty  tod 
of  ^reat  importance.  We  were  aeked  to 
decide  whether  upon  a  mortgage  in  tlie 
English  form  relating  to  immoveable  pro- 
perty siiuated  in  the  moffussil  and  coatniuing 
tt  power  of  sale,  if  ihe  property  were  sold 
under  that  power  and  without  reference  to 
the  Court,  such  sale  could  be  supported  as 
passing  a  valid  title  to  the  defendant.  We 
were  referred  lo  the  decision  in  the  Sudder 
Dewauny  Reports  of  1847,  page  3o4, 
Bhowanee  Churn  Mitter  v,  Joy  Kislm 
Mitter,  in  which  the  Judges  of  that  Court 
held  that  a  person  relying  upon  such  snk 
could  not  eject  a  party  holding  under  the 
mortgagor.  On  the  other  hund,  we  were 
referred  to  a  decision  of  this  Court  by  » 
Division  Bench  (Bay ley  and  Hobliouse,  JJ) 
in  which  a  contrary  view  was  affirmed, 
although  the  question  there  arose  incidentally 
upon  a  question  of  costs.  We  confesa  tli«^ 
if  we  were  called  upon  to  determiue  this 
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point,  we  ^oald  haye  fnXi  considerable  iliffl- 
cuHj,  bat  on  calling  upon  the  respondent's 
Tokeel,  he  laid  before  us  an  entirely  ditfereoc 
pointupoQ  which  he  submitted  the  plaintiff's 
suit  ought  to  be  dismii«sed.     On  that  point 
we  have  heard  the  argument  of  the   special 
tppeltefit,  and  the  result  is  that  in  our  opiniou 
the  ohjectiou  thus  referred  to  ought  to  pre- 
Taii.    It  seems  that  the  plain tiif  relies  upon 
a  mortage   in    the  nature  of  a  conditional 
sale,  dated   the   27th    Blindro    1271.     That 
was  a  transaction  between  the  owner  of  the 
•ptppertf  mid  one  Tara  Sunkur  Boy  Chow- 
dbiy^aad  it  was  stipulated  that  the  amount 
adraneed   by  iiim  should    be   repaid   on   or 
before   the   3(Hh   Srabun    1272.     The.   pay- 
aeot  w^is  not  made,  and  consequently  it  is 
ttid  Tara  Suiikur  issued  the  notire  of  fora- 
floiare  oii  the  7th  September  1865,  and  the 
jiotiee  waa  served  oa  tlie  owner  8htim  Dhun 
Boy  Chowdhry.     Tlie  defendant's  case  was 
that  some  years  before  tlie  date  of  the  trans- 
actioii,   thnt  is^  on  the  lOtJi  of   December 
2862,    Sham  Dhun  lioy  Chowdhry  boiTowed 
Bs.    1,000   from   one    Mr.    Cones    and  h»d 
nceoated   the  mortguge  deed  in  tlie  English 
form   previoasly  mentioned,  and  that  under 
the  power  of  sale  contfiined  in  that  deed,  the 
property   being  sold  by  Messrs.  Mackemsie, 
Lyall  &  Co.,  was  purchased  by    the  defend- 
ant on  ibe  18tU  August  1865,  tliut  is  to  say, 
aome    19   or   20  days   before    ihe    plaintiff 
applied  for  foreclosure.     This  question   ap- 
pears  to  have  bfcn  considered  by  the  Subor- 
dinate Judge,  who  first  tried  the  suit,  but  he 
was    of  opinion  that  the  objection  was   not 
good.     It  was  also  raised  before  tlie  District 
Jadge  on  appeal,    and   the   District  Judge 
says: — "No  authority  has  been  offered  in 
*«  support  of*   the  contention   that   appellant 
**a8  porcliaser  from  the  first  mortgagee  is 
^enticled  to  notice  of  foreclosure  from  the 
*' second  mortgngee.     Possibly,    looking    at 
**"  appellant  as  ussignee  of   the  mortgagor's 
^  interest  in  the  property,  he  might  be   so 
'^entidedy  but  that  would  only  have  given 
^  him  nn  equity  of  redemption,  and  I  do  not 
'*  understand  that  the  appelluut  wishes  to  be 
^  considered  as  assignee  in  any  form  what- 
^  ever,  and  while  I  agree  with  the  appellimt 
^  that  if  tlie  Subordinate  Judge  thought  it 
^  material  to  the  case  that  appellant  should 
^  prove  his  possession  between  March  1 866  und 
^  ilae  date  on  which  the  sale  to  Tara  Sunkur 
^  Hoy  became  absolute,  an  issue  should  have 
^*been  fi'amed.  and  opportunity  for  adducing 
^evidence  on  the  point  should  have  been 
''given.     As   the  ease   now    stands,    it    is 
*^  uaneoessary  ibr  me  to  pass  any  orders  oa 


'*  this  point  or  upon  the  appellant's  objee- 
'*  tion  to  the  order  for  witnesses'  expenses. 
'*  I  am  of  opinion  that  the  order  oF  tiie 
''  Subordiiuite. Judge  so  far  as  it  decrees  tlie 
*'  4^  beegalis  of  kherajee  land  sued  for  to 
"  the  pittintUf  ought  to  be  reversed."  So 
that  the  Judge  threw  out  the  suit  on  n 
different  ground,  vtz.,  the  vultdity  of  the 
sale  ou  the  earlier  mortgage  deed. 

Now  the  decision's  uppn  the  point  which  we 
have  mentioned,  and  which  is  urged  by  the 
speciiil  respondent,  are,  one  which  was  referred 
to  at  I  he  originiil  hearing,  in  the  ca:<e  of  Gunga 
Q-ohitid  Mundul  v,  Hani  Mad  hub  Ohosp, 
at  page  172,  Vol.  Ill  Beng.d  Law  Reports.* 
In  that  case  the  judgment  delivered  by 
Mr.  Justice  Markhy  contains  these  words  i-^ 
**  It  also  nppeiirs  to  me  to  liuve  been  decided 
**  by  a  great  preponderanCH  of  authority  in 
"  this  Court,  although  I  admit  that  the  dect>- 
''siotis  are  not  ultogether  reeoncileable,  that 
*'a  purchaser  out  and  out  of  the  mortgagor's 
"  interest,  whether  by  puMic  or  private  sale, 
*'  and  whether  he  be  in  possession  or  not, 
'<  must  be  served  with  notice  except  where 
''  any  alienation  of  the  mortgagor's  interests 
"  has  be^n  prohibited  by  contract  between 
"  the  mortgagtT  and  mortgagee."  The  other 
case  whicii  is  still  stronger  is  in  X  Moore's 
Indian  Appeal  Cases.  It  is  the  case  of 
Mohun  Lall  Sookool  v.  Goluck  Chunder 
Diitt.f  The  passage  in  the  judgment  to 
which  we  refer  is  in  page  14.  Their  Lord- 
ships say  : — *'It  is  quite  clear  upon  the 
**  authorities  that  if  the  sale  had  taken  place 
"  before  the  notice  of  foreclosure  was  filec), 
**thai  notice,  to  be  effectual,  must  have  beeh 
"  served  oti  the  purchaser,  and  in  the  circum- 
"  stances  above  stated,  their  Lordships  coii- 
**  ceive  that  it  ouj^ht  to  have  been  served  upon 
"  the  d**ctee-holder."  Ba»>oo  Mohinee  Moiiun 
Roy  for  the  special  appellant  contended  that 
a  purchaser  to  be  entitled  to  the  benefit  of 
these  rulings  must  show  himself  to  be  a  true 
legal  purchaser  of  the  mortgagor's  interest. 
It  appears  to  us  that  that  is  a  refinement 
which  cannot  be  supported  out  pf  the  rul- 
ings, for  even  if  we  suppose  that  the  defend- 
ant would  have  a  difficulty  in  making  out 
that  he  had  completely  acquired  the  interest 
of  the  mortgagor,  yet  it  cannot  be  denied 
that  he  had  purchased  an  interest,  and  the 
intera'it  which  pu ported  to  have  been  con- 
veyed to  him  was  that  of  the  mortgagor. 
In  fact,  it  was  a  sale  of  the  property  out  and 
out.    Certainly  it  was  the  intention  of  the 
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rulioga  that  a  person  so  circumstanced  shoald 
be  en  titled  to  notice,  aud  that  a  notice  of 
foreclosure  shall  not  bind  any  purclmsHr  who 
has  not  been  ser^red  with  it.  The  Subor- 
dinate Judge  seems  to  thlok  that  it  was 
necessary  to  prove  possession  under  the 
purchase,  but  from  the  words  used  in  III 
Bengal  Law  Reports  and  also  in  X 
Moore's  Indian  Appeal  cases  that  does  not 
appear  to  be  the  case.  They  show  that  the 
fiict  of  the  purchase  alone  would  entitle  the 
purchaser  to  notice.  We  cannot  suspect,  as 
alleged  by  the  defendant  in  his  written 
statement,  that  the  plaint  iff  did  know  per- 
fectly well  that  the  defendant  had  made  this 
purchase,  but  even  if  she  did  not  (and  it  is 
not  necessary  to  express  any  opinion  on  that 
point)  the  least  diligence  would  have  enabled 
her  to  know  that  that  was  the  case  and  she 
^ught  to  have  then  served  notice  on  the 
purchaser.  That  being  so,  we  think  the 
plaintiff's  suit  might  and  should  have  been 
dismissed  on  that  ground  and  that  tlie  special 
appeal  ought  to  be  dismissed  with  costs. 


The  16th  September  1874. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Landlord   antl   Tenant^  Under-tenures — Posses^ 
8ory  Suit — Evidence. 

Case  No.  1227  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
ike  \st  Subordinate  Judge  of  Twenty- 
four' Pur  gunnahs^    dated  the  8M  April 
1874,  reversing  a  decision  of  the  Moonsijff 
of  Sealdah,  dated  the  7th  August  187o. 

Chunder  Monee  Da8see  and  others  (Plaintiffs) 
Appellants^ 

versus 

Ltsur  Chunder  Ghose  (one  of  the  Defendants) 
Respondent. 

Baboos  Hem  Chunder  Banerjee  and   Bama 
Churn  Banerjee  for  Appellants. 

Baboos  Sreenath  Banerjee  and  Umbika 
Churn  Bose  for  Respondent. 

Plaintiffs^  cue  was  that  they,  with  other  members  of 
«  joint  Hindoo  familVf  had  long  been  in  receipt  of  rent 
for  an  ancestral  jote  from  a  korfa  tenant  whom  they 
8ued  for  rent,  when  defendant  saocessfully  intervened 
«s  purchwer  ol  the  rights  of  the  superior  landlord  of 


the  plaiutifb,  seeking  thus  and  in  other  ways  to  out 
plaintiffs  from  their  tenure.  Plaintiffs  sued  accordingW 
for  declaration  of  title  and  possession.  The  HooQ«ia 
decreed  the  oase ;  but  the  Subordinate  Judge  threw  out 
the  claim  on  the  ground  that  plaintiffs  had  not  shown 
their  specific  possession  of  the  land  by  under-letting  to 
the  korfa  tenant: 

Hrld,  that  there  was  a  substantial  error  of  law  in  the 
Lower  Appellate  Court's  method  of  inyestigation^  ta 
plaintiffs  were  at  liberty  to  prove  their  case  quite  as 
much  by  the  fact  that  the  landlord  had  reoeiTed  leot 
from  them,  as  by  the  circumstance  that  they  had  reoeived 
rent  from  the  korfa  tenant. 


Jackson,  J. — We  are  of  opinion  tliat  the 
decision  of  the  Lower  Appelhite  Coart  dis* 
closes  a  sul)stuntiul  error  in  law  in  the  inves- 
tigation of  tlie  ca-^e,  which  may  have  prodoced 
error  in  the  decision  on  the  merits.  Itises^ 
to  perceiye  a  good  deal  of  mismanugeineDt  of 
this  case  in  the  Court  of  first  instance.  The 
plaintiffs'  case  was  that  they,  along  with 
other  members  of  a  joint  Hindoo  fomiij, 
originally  represented  by  three  brothei^ 
Kripa  Rum  Ghose,  Nyau  Ghose,  ond  DooU 
Ghose,  hud  been  for  many  years  and  thivfl^ 
several  generations  in  enjoyment  of  aniooM- 
traljote,  which  jote  they  enjoyed  aiMigel 
other  things  hy  receipt  of  rent  fromacettam 
korfa  tenant  Oozeer  Mollah  ;  that  they  bid 
brought  a  suit  agninst  this  Oozeer  Mollah  to 
recover  rent  from  htm,  in  which  the  defeadaat 
Issur  Ghose,  who  is  one  of  the  members  of 
the  fumily,  intervened  and  with  sucoees. 
This  Issur  Ghose,  it  appears,  has  bought  (he 
rights  of  the  superior  landlord  of  the 
plaintiffs,  and  by  this  intervention  and  lu 
other  ways  seeks  to  oust  plaintiffs  from  their 
tenure.  The  Moonsiff  held  that  the  plaimiffil 
hud  made  out  tlieir  case,  but  the  Subordinnie 
Judge  in  what  app^-ars  to  us  to  be  too  re* 
stricied  a  view  of  tlie  case  has  reversed  tliat 
judgment  and  dismissed  the  phtin tiffs'  suit 
The  Subordinate  Judge  says: — **  It  will  be 
*^  seen  from  the  plaint  that  the  nllegntiun  of 
"  the  plaintiffs  is  that  they  specificallj  held 
**  their  share  in  each  of  the  three  plo« 
^'  comprised  in  the  tenure  ^  that  they  let  out 
"  their  share  in  two  of  the  plots  to  the  korfa 
'<  tenant  Oozeer  Mollah  ;  tiiat  they  sued  the 
**  latter  for  rent,  but  their  suit  has  bectt 
*'  dismissed  on  account  of  the  opposifion  of 
**  the  defendant  Issur  Chunder  ;  they  there- 
*'  fore  come  for  declaration  of  title  and  for 
'*  possession  in  3  beegahs  of  the  Inuds.  Tiie 
''  defendant  Oozeer  Mollah  denied  tlie  reia- 
'*  tionship  of  landlord  and  tenant  in  the  reot 
"  suit,  and  he  still  denies  the  said  rehttioDshtP 
"  in  the  present  suit.  I  am  of  ophiion  that 
"the  onus  of  proof  liea  on  the  plaintifla- 
«  They  must  show  their  specific  poneflwoii 
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''of  the  laodft  bj  uiider-IeltiHg  to  the  korfa 
''teiuMit  Tiiern  is  do  proof  whatever  on 
"ilie  subjeci.  This  is  sufficient  for  tbrowiug 
"ont  tliO  present  claim."  There  ruua 
throughout  the  judgment  ihe  manifest  enor 
tliat  plaintiiTs  were  bound  to  make  oat  their 
pofisession  by  under-letting  to  Oozeer  Mollah 
u  if  the  present  coutroTersy  was  between 
tliephiintiffsaud  Oozeer  MoHali.  The  present 
loii  is  renlly  and  essentially  against  Issur 
dionder  Giiose,  and  this  fact  affects  materitiUy 
tbd  mw  to  \*e  tnken  of  the  evidence.  Tlie 
SaMiuate  Judge  puts  entii-ely  out  of  sifzht 
ikl  flvidence  upon  whidi  the  Moonsiff  laid, 
ad  lie  think  properly  laid,  very  oonsidei  able 
inn,  iyt>.,  the  evidence  of  the  previous 
Uords.  In  a  case  like  this,  of  course,  the 
Jiiuitiflfs  were  at  liberty  to  prove  therr  case 
^  as  much  by  the  fact  tliat  the  landlord 
Ittd  received  rent  from  them,  as  by  the 
drcBmsiancetkat  they  themselves  had  received 
mt  from  Oozeer  MoUali,  and  the  evidence  of 
tlie  predecessors  of  Issur  Ghose  on  that 
poiat  is  very  sti'ong.  It  goes  to  show,  and 
there  seems  to  be  no  reason  for  discrediting 
it,  that  the  vendors  of  Issur  Ch under  had 
thenuehes  received  rent  for  severul  yetira 
froii  these  plaintiffs,  and  that  they  saw  tliat 
their  predecessors  in  title  liad  also  received 
Boeh  rents,  and  the  fnct  that  the  plaintiffs  had 
piid  rent  jointly  with  Issur  Chunder  is  a 
ctrcomstance  which  goes  a  great  deal  in  their 
&vor.  Our  attention  was  drawn  to  the 
109tli  Section  of  tlte  Evidence  Act  from 
which  it  is  clear  Uint  when  the  rehition  of 
lisdlord  and  tennnt  is  shown  to  have  sub- 
listed  between  the  idnintiffs  and  the  )»arties 
QDderwIiom  Issur  Chunder  chiims,  it  was  for 
hwir  Chunder  to  show  conclusively  how  and 
when  that  relationship  ceased.  We  are  not 
sure  that  if  the  Suboi'dinate  Judge's  attention 
had  been  drawn  to  this  mode  of  investigation, 
hii  judgment  would  not  liave  been  different 
from  what  it  is.  The  judgment  goes  on  : — 
^If  the  establishment  of  the  mourosee 
^'chanoter  of  tlie  tenure  he  the  true  object 
*of  tlie  suit  there  is  no  evidence  on  the  side 
'*of  tlie  plaintiffs  to  prove  such  a  character." 
k  tbeo  go^s  on  to  enlarge  on  the  evidence  in 
^  part  of  the  case.  Now  it  is  clear  that 
'he  object  of  the  suit  was  not  to  establish 
fhe  nourosee  chnrncter  of  the  tenure.  That 
u  a  question  which  may  arise  at  a  later 
period — supposing  plaiu tiffs  to  be  replaced 
|a  poesession  of  the  tenure  or  a  share  of  it — 
between  themselves  and  the  superior  land- 
J*^  It  ia  not  necessary  for  tlie  purposes  of 
HM  present  suit  to  determine  whether  the 
tttare  is    monrosee   or    what    its    preauut 


character  may  be,  so  long  as  it  is  a  subsisting 
valid  tenure. 

We  think,  Uierefore,  that  the  case  must  go 
back  to  the  Lower  Appellate  Court  for  a 
fresh  decision  on  the  principles  stated.  The 
costs  of  this  appeal  will  follow  the  results 


The  20th  November  1S74. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes    Peacock, 
»Sir    Montajtue    E.     Smith,     Sir    Robert 
P.  Collier,  and  Sir  Lawrence  Peel. 

RedempHoH  Suit—Limitation — Act  XIVoflS69 
9.  6. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort   Witliam  in  Bengal.* 

Juggernath  Sahoo  and  others 

versuB 

Syud  Shah  Mahomed  Hossein  and  others*. 

The  period  of  60  years  vrithin  which  the  law  allows 
mortgagors  to  Uring  their  suit  cannot  be  diminished  by 
any  Court  of  justice,  on  the  ground  of  the  laches  of  a 
party  in  the  prosecution  of  his  rights. 

Following  a  previous  ruling  of  the  Privy  Council  (in 
the  case  of  Kadlmnath  Doss  v.  Gisborne  k  Co.), 
it  was  held  that  in  a  suit  founded  upon  a  right  to 
redeem,  the  defendant,  in  order  to  claim  the  benei^t  ot 
Act  XIV  of  18598.  5,  must  show  three  things :  first,  that 
he  is  the  purchaser  according  to  the  proper  meaning  of 
that  term ;  second,  that  he  is  a  bona  fide  purchaser ;  and 
third,  that  he  is  a  purchaser  for  valuable  consideration* 

This  is  a  suit  by  the  heirs  and  represent- 
atives of  a  Mahomedau  lady  named  Bibee 
Mujo,  to  recover  |>o8ses8ion  of  property  com- 
priH'd  in  a  zur-i-peehgee  lease  frum  the 
defendants,  who  claim  to  be  purchasers  for 
value  of  the  property  in  dispute.  The  title 
of  the  plaintiffs  ii>,  in  fact,  founded  upon  a 
right  to  redeem,  although  the  suit  is  not 
exactly  in  the  form  of  an  ordinary  redemp- 
tion suit. 

The  title  of  the  plaintiffs  is  thus  derived. 
Some  time  in  the  year  1814  one  Khndim 
Hossein  mortgaged  the  whole  of  the  mouzahs, 
of  which  a  share  is  claimed  in  this  suit,  hy  a 
zur-i-peshgee  lease  to  one  Sheik  Eraam 
Buksh.  The  zur-i-peshgee  was  for  seven 
years,  and  stipulated  that  out  of  the  gross 
proceeds  of  the  village  five  auuas  should  be 
paid  as  huk-njiree  to  the  mortgagors,  and  the 
remainder  be  retained  by  the  mortgagees  ; 


*  From  the  judgment  of  J.  P.  Norman,  0£fg.  C.J.,  and 
L.  S.  Jackson  and  W.  Ainslie,  JJ.,  in  Regular  Appeal 
No.  U  tff  1870,  dscidod  ou  the  13^1  March  MX. 
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tiie  amount  thus  coming  to  the  inort«rAgpe6 
to  he  received  hy  ihein  in  lien  of  interest. 
Khiidim  Hossein  died,  and  a  dispute  aficr- 
wnrds  arose  am'^ng  his  heirs,  or  persons 
chiiming  to  be  his  lieirs,  which  was  fiiialiy 
settled  by  u  compromise,  in  the  year  1817. 
Under  that  arrimgeraent,  his  wife,  Hibee 
Emamiin,  became  eiitiiled  to  seven  and  a 
hnlf  annas  of  his  interest  in  (he  mortfiagHd 
property,  Bil)ee  Mujo  became  entitled  to 
four  and  a  lialf  annas,  and  Arajed  Hosseiu, 
the  nearest  male  relation,  to  four  annus. 
After  that,  though  it  does  not  appear  very 
distinctly  at  what  time,  nn  iirraiigement  is 
admitted  to  have  been  made,  by  which,  as 
between  the  mortiragors  and  the  mortgagees, 
ihe  original  mortgage  was  treated  ns  tiiree 
distinct  mortgfigfs,  in  the  proportions  in 
which  the  estate  of  Klmdim  Hossein  had 
been  divided  under  th»)  compromise  above- 
mentioned.  The  result  was  thut  Hibee 
Mujo  became  solely  em itle<l  to  the  equity  of 
redemption  in  four  and  a  half  annas  of  the 
mongaged  property,  upon  the  payment  of  a 
similar  proportion  of  tlie  original  mot  tguge 
debt. 

It  is  admitted  that  Amjed  Hossein  un- 
questionably sold  the  equity  of  redemption 
in  his  four  annas  to  the  persons  through 
whom  the  appellants  deiive  their  title.  The 
share  of  Bibee  Einamun  seems  to  have  been 
redeemed  by  her,  or  by  her  representatives, 
as  early  as  the  year  1844,  upon  a  suggestion 
that  the  wliole  of  the  mortgage  debt  for 
which  she  was  liable  had  been  satisfied  by 
the  retention  of  the  hnk-ajiree  coming  to  her, 
or  in  some  other  manner.  But  the  conten- 
tion on  the  purt  of  (he  plaintiffs  in  this  suit, 
the  respondents  on  the  pivsent  appeal,  is, 
that  the  equity  (»f  redemption  as  to  her  share 
remained  in  Bibee  Mujo,  and  that,  by  reason 
of  the  reteniion  of  the  huk-ajiiee  due  and 
owing  to  her,  the  whole  of  her  share  of  the 
mortgage  debt  has  been  satisfied,  and  that, 
therefore,  her  representatives  are  entitled  to 
recover  possession  of  her  share  of  the 
mouzahs  in  question  with  six  years'  mesne 
profits. 

The  title  set  up  by  the  defendants  is  ns 
follows  : — The  original  mortgagees  sold 
their  interest  to  Sheikh  Taleb  Ally  and  his 
two  8on«»,  Sheikh  Fnzul  All  atid  Sbeikh 
Ashghur  Ali.  They  thus  became  tlie  mort- 
gagees. Slieikh  Toleb  Ali  died,  and  his 
ijiterest  descended  to  his  two  sons.  It  is 
alleged  on  the  part  of  the  defendants  that 
Bibee  Mujo,  in  the  year  1841,  sold  her 
interest  in  the  four  and  a  half  annas  upon 
terms  similar  to  those  upon  which  Amjed 


Hossein  had  sdd  his  interest  in  his  fonr 
annas  to  Sheikh  Fuzul  Ali  and  Slieikii 
Ashghur  Ali;  and  tiiat  by  subsequent  pur« 
chases  and  conveyances,  the  absolute  interest 
which  liad  thus  been  acquired  by  Slieikli 
Fuzul  Ali  and  Sheikh  Ashghur  Ali  io  the 
fonr  and  a  half  annns  share  of  the  .roonzAhs, 
which  is  the  subject  of  this  suit,  had  become 
vested  in  some  one  or  more  of  the  appellants 
as  purchasers  for  value,  and  witliout  notice. 

A  point  wiiich  has  been  taken  as  to  a 
moiety  of  the  property  in  dispute  makes  it 
necessary  to  state  with  some  (uecision  what 
was  the  devolution  of  title  as  to  (hat  moiety. 
The  whole  interest,  whether  absolute  or 
merely  by  way  of  mortgage,  which  was 
vested  in  Fuzul  Ali  and  Ashghur  Ali,  was 
divided  between  them  in  equal  moieties. 
And  it  is  alleged  that  on  the  29th  of  July 
1844  Fuzul  Ali  transferred  his  interest  (o 
his  wife  by  a  baimokasn,  or  conveyance  of 
f>roperry,  in  satisftiction  of  her  rijihts  of 
dower ;  that  this  wife,  whose  nnmc  ww 
Bibee  Zenut,  exercised  rights  of  owneniiip 
over  the  property,  having  mortgaged  it  on 
the  8th  of  December  1849,  and  thatoivbe 
10th  of  January  1859,  i,e.  within  12  yean 
before  the  institution  of  the  suit,  she  trans- 
ferred her  absolute  interest  in  the  property 
to  the  two  first  appellants  on  tlie  record. 
Of  the  other  moif^ty  of  the  property,  I'eing 
that  which  was  vested  in  Sheikh  Asiighar 
Ali,  it  is  only  necessary  to  say  that  by  vari- 
ous conveyances  the  whole  of  it,  with  the 
exception  of  the  small  portion  afterwards 
mentioned,  had,  bef«»re  the  year  I860,  become 
rested  in  the  principal  app'-Uants,  being  tlie 
first  and  second  on  the  record.  That  smwll 
portion,  having  been  purchased  at  an  execu- 
tion sale  by  n  Malioinedau  lady,  afterwards 
became  vested  in  the  appellant  Burra 
Toonissa. 

From  this  statement  of  the  title  set  up  by 
the  defendants,  it  is  obvious  that  the  material 
question  to  be  determined  in  the  cause  was 
the  validity  of  the  alleged  conveyance  of  the 
equity  of  redemption  by  Bibee  Mujo  to 
Ashghur  Ali  and  Fuzul  Ali.  Against  the 
validity  of  that  instrument,  we  have  the 
decision  of  the  two  Indian  Courts,  both  con- 
curring in  finding  that,  if  not  a  fabrication, 
as  it  was  foun<l  by  the  Judge  of  first  instance 
to  be,  it  cannot  be  treated  as  established 
against  Bibee  Mujo  or  her  representatives. 

The  first  consideration  upon  that  point  is 
whether  snfiicient  grounds  have  been  pre- 
sented before  their  Lordships  to  induce  them 
to  deviate  from  their  general  mle,  not  to 
disturb  suoh  a  finding  of  ^l  by  two  Ooorta 
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iu  IndiA.  If  they  are  to  look  merely  at  the 
evidence  of  the  execution  of  that  coovey- 
aoee,  they  are  boaud  to  say  that,  so  far  from 
thinking  that  there  it  any  ground  for  an 
exception  being  made  to  the  general  rale, 
titey  are  of  opinion  that  upon  Uiat  evidence 
the  o6n elusion  of  the  High  Court  would  he 
correct.  To  fix  Bibee  Mujo  with  the  deed, 
it  is  necesseary  to  establish  the  mooktear- 
iiamah,  and  tlie  evidence  of  the  execution  of 
that  instrument  by  her  is  of  the  slightest 
nud  moat  unsatisfactory  character.  The 
evidence,  again,  of  the  execution  of  the 
deed,  as  it  is  stated  to  have  been  executed 
by  the  mooktear  appointed  by  the  mooktear- 
nMBah,  and  of  the  subsequent  admission  of 
the  deed  by  tlie  lady,  is  also  of  a  very  sus- 
pieioas  character.  It  appears,  moreover,  that 
tlie  deed  was  not  registered  even  before  tlie 
Cosee  fur  several  mouths  ;  and  that  it  was 
not  registered  at  all,  as  the  conveyance  by 
Auijed  Hossein  hud  been,  in  tlie  office  of  the 
Kegisirar  of  deeds.  It  appears  further  that 
iu  1843,  upon  an  application  made  to  tlie 
Collector  by  Fuzul  Ali  and  Ashghnr  Ali  for 
mutation  of  names,,  on  the  suggestion  of  such 
a  conveyance  having  been  executed  by  Bibee 
Mujo,  a  petition  of  objections  disputing  such 
execution,  was  filed  by  thnt  lady's  ngent, 
nnd  that  the  applicants  Fuzul  Ali  and 
Ashghnr  Ali  thereupon  allowed  their  pro- 
ceeding to  drop. 

The   only   doubt   which   their  Lordships 

have  felt  on  tliis  part  of  the  case  has  been 

founded  on  the  laches  of  Bibee  Mujo  and 

her  representatives  in  taking  steps  to  enforce 

their  rights  as  mortgagors  for  so  many  years ; 

and  if  there  had  been  a  substantial  conflict 

of   evidence  touching  the  execution  of  the 

deed,  their   Lordships  might   have   thought 

tliat  the  Courts  in  India,  in  weighing  that 

conflicting  evidence*,  had  hardly  given  suffi- 

cient  weight  to  the  inferences  which  arise 

from  such  laches.     But  their  laches  cannot 

estop  the  parties  from  asserting  their  rigli», 

if  it  exists.     The  question   is   one   of  title, 

and   die  right   to  assert  that   title  is  to  be 

'determined  by  the    law  of  limitation  as  it 

stands.     The   law,   wisely   or  unwisely,  h«s 

given  to  mortgagors  the  long  period  of  60 

yenrs  within  which  to  bring  thf'ir  suit ;  and 

no  Court  of  justice  would   be  justified    in 

diminishing  that  period  on  the  ground  of  the 

laches  of  a  party   in  the  prosecution  of  his 

rights.     Their  Lordships,  alter  weighing  the 

whole  of  the  evidence,  and  giving  full  effect 

to  the  Inches  of  the  parties,  cannot  say  that 

tlte    execution    of  this  deed   by  Bibee  Mujo 

huB  been  proved.    They  must,  therefore,  deal 


with  tlie  case  on  the  assumption  that  the  two 
Courts  below  were  right  in  finding  that 
material  link  in  the  title  of  the  defendants 
to  be  wanting. 

If  that  be  so,  it  remains  to  be  considered 
whether  Mr.  Doyne's  argument  as  to  the 
Statute  of  Limitations  cao  prevail.  He  has 
not  attempted  to  show  that  the  Courts  below 
were  wrong,  in  fact  it  could  not  be  shown 
that  the  Courts  below  were  wrong,  in  find- 
ing that  the  suit  as  a  whole  was  not  barred 
by  the  Statute  of  Limitations.  It  follows 
that  the  plaintiflb  (the  respondents)  can 
assert  a  title  to  redeem  the  portion  of  the 
property  which  fell  to  Ashghur  All,  since, 
if  the  conveyance  of  the  equity  of  redemp- 
tion to  him  is  not  established,  he  had  nothing 
but  a  mortgage  title  to  convey  ;  and  there 
was  no  cnnveyance  even  of  that  to  the  appel- 
lants, except  within  the  period  of  12  years. 
The  questions  raised  by  Mr.  Doyne  are, 
whether  a  different  rule  ought  not  to  be 
applied  to  that  portion  of  the  property 
which  was  vested  iu  Fuzul  Ali,  and  which 
passed  by  the  baimokasa  to  his  wife,  and 
from  her  to  the  appellants,  the  transfer  to 
the  wife  having  occurred  more  than  12  years 
before  the  suit ;  and  whether  the  suit  as  to 
this  portion  is  not  barred  by  the  5th  Section 
of  Act  XIV  of  1859.  Upon  that  point 
their  Lordships,  during  the  argument,  enter- 
tained some  doubt ;  but  they  are  of  opinion 
that  they  can  make  no  distiuctiou  between 
the  two  classes  of  property,  for  the  following 
reasons  : — In  the  first  place,  the  case  which 
has  been -made  here  does  not  really  appear  to 
have  been  made  in  either  of  the  Courts 
below.  It  certainly  was  not  made  in  the 
Court  of  first  instance ;  and  though  it  wns 
said  that  it  was  raised  by  the  grounds  of 
ap}>eal,  it  appears  to  their  Lordships  that  the 
first  ground  of  appeal  points  to  a  general  bar 
of  the  whole  suit ;  and  the  observations  of 
the  learned  Judges  of  the  High  Court  in 
giving  their  judgment  show  that  the  argu- 
ment before  them  must  have  proceeded  upon 
that  ground.  Moreover,  upon  the  merits 
of  the  question,  their  Lordships  are  of 
opinion  that  the  supposed  bar  to  the  suit 
is  not  established.  In  tho  case  of  Radha- 
nath  Doss  v,  Gisborne  &  Co.,*  in  which 
the  judgment  was  given  by  the  present 
Lord  Chancellor,  the  principles  upon  which 
the  5th  Section  of  Act  XIV  of  1859  is 
to  be   applied   to   such   cases  as  the  present 

are  very  clearly  stated.  His  Lordship  said: 

*'  But  their  Lordships  cannot  fail  to  observe 


♦  61  W.  R.,  p.  C,  24. 
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*'  that  the  provisions  of  this  Section  are  oi' 
**  an  extremely  stringent  kind.  Tiiey  take 
''away  and  cut  down  the  title  v^hich  ex 
^^  hypolhesi  is  a  good  title,  of  the  cestui  que 
**.rust  or  of  a  person  who  has  deposited, 
**  pawned,  or  raortgnged,  property.  They  cut 
'*  down  that  tlile  in  regard  to  the  number 
*'  of  years  that  the  person  would  have  had 
"  a  right  to  assert  it  ;  from  a  very  gr^-nt 
"length  of  time,  sixty  years,  they  cut  it 
"down  to  twelve  years.  It  is,  there- 
**fore,  only  proper  that  any  person  claiming 
"  tlie  benefit  of  this  Section  shouhi  clearly 
''  and  distincily  show  that  he  fills  the  posi- 
"  tion  of  the  person  contemplHted  by  tliis 
"  Section  as  the  person  who  ought  to  be 
"protected.  Their  Lordships  think  that,  in 
**  order  to  claim  tlie  benefit  of  this  Section, 
"  the  defendant  must  show  throe  things  : 
"first,  that  he  is  the  purchaser  according  lo 
"  the  proper  meaning  of  that  term  ;  second, 
"  tliat  he  is  a  bon&  fide  purchaser ;  and 
"  third,  that  he  is  a  purchaser  for  vnluuble 
"consideration."  Now  if  the  twelve  years 
to  be  computed  under  the  5th  Section  are 
to  run  from  the  transfer  by  the  baimoka^a  to 
Bibee  Zenut,  it  is  necessary  to  sliow  that 
Bibee  Zenut  was  a  bona  fide  purchaser,  and 
of  that  there  is  no  proof ;  on  the  contrary, 
the  transaction  is  open  to  nil  the  suspicions 
which  attach  to  transactions  between  a  Maho- 
medan  and  his  wife,  and  the  necessity  of 
proving  that  the  purchaser  is  a  bond  fide 
purchaser  makes  the  absence  of  a  particular 
plea  raising  the  particular  defence  now  set 
up  extremely  material,  because  if  that  point 
had  been  distinctly  raised  in  the  Courts 
below,  it  would  have  been  open  for  the 
plaintiffs  to  dispute  the  bona  fides  of  that 
transaction,  and  to  have  it  investigated. 

It  seems,  therefore,  to  their  Lordships, 
that  they  cannot  give  any  greater  effect  to 
the  transfer  of  the  share  of  Fuzul  Ali  than 
they  do  to  that  of  the  share  of  Ashghur  Ali. 

There  is,  however,  one  point  upon  which 
their  Lordships  are  not  sntiefied  with  the 
present  decree.  They  cannot  but  remark 
that  the  laches  of  the  plaintiffs  in  the  case 
have  been  very  great,  and  that  the  case  is 
far  from  being  a  clear  one.  They  liave  also 
to  remark  that  there  are  no  grounds  for 
imputing  to  the  appellants,  the  actual  holders 
of  the  property,  a  knowledge  of  any  fraud 
that  there  may  have  been  in  the  suf)p08ed 
transfer  to  their  vendors.  They  havn  also  to 
remark,  that,  in  strictness,  some  exception 
might  liave  been  taken  to  the  form  of  the 
suit  considered  as  a  redempiion  suit,  although 
it  is  admitted  at  the  bar  that  there  are  no 


grounds  for  a  further  investigation  of  tlie 
question  whether  the  mwtjrftge  m<>n*»y  had 
been  paid  off  at  tlie  date  of  t!ie  snii ;  and 
that  it  may  be  considt-red  to  have  l>eeD  paid 
off.  Their  Lordships,  however,  cannot  see 
that  there  were  sufficient  grounds  for  allow- 
ing the  plaintiffs,  who  have  been  guilty  of 
such  laches,  to  recover,  as  against  |»urclin8er8 
for  valuable  considerMtion,  without  notice  of 
their  title,  mesne  profits  from  any  date  earlier 
than  that  of  the  institution  of  the  suit. 
Tliey  think  that,  on  the  institution  of  the 
suit,  the  laches  of  the  plaintiffs  in  enforcing 
their  rights  ceased,  and  that  the  mesne  pro- 
fits from  that  date  should  follow  the  result. 

Their  Lordships   will,   therefore,   Inirably 
advise  Her   Majesty  to  confirm   the  decree 
under  appeal,   with  the   exception  that  the 
amount  of  mesne  profits  should  be  reduced 
to  the  mesne  profits  which  have  heen  receifed 
since  the  institution  of  the  suit.     The  appel- 
lants having,    to   the    extent  of  a    reduction 
in  the  mesne  profits,  succeeded  on  theapprtl, 
and  the  respondents  not  having  put  inif«« 
or  appeared  at  the  bar,  iheir  Lord Fhi|«  will 
make  no  order  as  to  ihe  cocts  of  this  appetl. 


The  25tli  November  1874. 

Present : 

T\\e  Hou'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Rent  Suit — Notice  of  Relinquishment. 

Case  No.  1199  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of 
Jet  sore,  dated  the  20th  March  1874, 
reversing  a  decision  of  the  Additional 
Sudder  Moonsijff  of  that  district,  dated 
the  \Qth  July  1873. 

Suroop  Chunder  Mi tter  and  another  (Plaintiffis) 
Appellants^ 

versus 

Dhonaye  Biswas  (Defendant)  Respondent 

Baboo  Ashootosh  Dhur  for  Appellants. 

il/r.  H,  E.  Mendies  for  Respondent. 
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A  suit  ibr  enhaocement  of  rent  is  rightly  brooght 
. against  a  regbtered  tenaat,  although  the  latter  has  coa- 
vejed  away  his  interest  in  the  land,  if  he  has  not  given 
a  regiiJar  notice  of  relinquishment  to  the  zemindar. 

Jackson,  J. — The  decision  of  the  Lower 

Appellate  Court  in  this  cnse  is  not  warranted 

by  the  pleadings  and  fncts  of  the  ciise.     The 

Additiounl   Judge   has    thrown   out  the  suit 

on  this  ground  that  «•  the  notice  of  euiiunce- 

••mcnt  is  hnsed  on  ground    laid   down  in  the 

"Section    18   of  Act   VIII  of  1869,   while 

"plaintiff  ought   to   have   proceeded  under 

"Srttion  51  of  Regulation  VIII  of  1793  us 

"Ae  defendant  is  the  holder  of  an  interme- 

■diite  tenure."     Now  on   lookin*?   at    the 

written  statement  of  the  defendant,  we  find 

lint  not    in     one   passage,  but    in   severnl 

piMJiges,  not  less  than  four  or  five,  he  speaks 

of  the  tenure  as  being  a  jumma  and  refers  to 

the  prevailing  rates  of  rent  paid  bj  the  same 

class  of  ryots  for  lands  of  similar  description 

andwiih  similar  advantages   in   the    places 

tdjaceut,  and  enters  into  a  discussion  of  what 

tliose   rates  are.      The    statements    in    the 

written  statement  are  quite  inconsistent  with 

the  ground  afterwards  taken  that  the  holding 

was  an  intermediate  tenure.     We  thii;k   that 

the  suit  was  improperly  thrown  out  and  that 

the  judgment  of  the  Moonsiff  ought  to  stand. 

Mr.  Mendies  appears   for  the  respondent, 

«nd  proposes    to   take   an   objection    to  the 

effect   that    the   suit    has    been    improperly 

brought  against  his  client  on  account  of  his 

having  previously  conveyed    his    interest    in 

the  land  to  some  one  else,  viz.^  one  Abdool. 

We  think  this  objection  ought  to  have   been 

framed  in  writing,  and  a  copy  of  it  delivered 

to  the  special   appellant   according   to   the 

I   practice  of  the  Court,  but  that  has  not  beetj 

J    Joiie.    On  looking  at  the  papers  and  hearing 

what  Mr.  Mendies  hud  to  suy,  it  appears  that 

;    noregiiUr  notice  of  relinquishment  was  ever 

'    given   10   the    zemindar.     No    doubt,   soms 

fcllegntion  of  the  kind  was  made  in  a  previ- 

009  suit,  but  that  is    not   the   sort  of  notice 

^hich   it   is  necessary  to  give,  and  we  think 

ihe  Moonsiff   is   right   in    holding    that   the 

wmindor  was  justified  in    bringing   the   suit 

"gainst  the  registered  tenant.     Besides,  it    is 

not  the  whole  jumma  biit  apparently  a  portion 

of  it  that  is  transferr*  d.     The  j  udgment  of 

the  Lower  Appellate  Court  must  be  reversed, 

•"d  that  of  the  Moonsiff  restored  with  costs. 

» 


The  7th  December  1874. 

Present  : 

The  Hon'ble  W.  Murkby  and  Romesh 

Chunder  Mitter,  Judges, 

Will^Probate. 

Case  No.  227  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Chittagong, 
dated  the  27th  May  1874. 

Shustee  Chum  Patnck  (Petitioner) 
Appellant, 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 

Where  an  application  for  probate  was  unopposed, 
although  a  notice  in  the  nature  of  a  citation  had  been 
issued  to  the  testator's  widow,  the  Judge  was  held  not 
to  have  been  justified  in  rejecting  the  application  merely 
upon  internal  evidence  contained  in  the  will. 

Markbyy  J. — It  appears  to  us  upon  the 
facts  as  they  are  stated  on  this  record  that 
the  District  Judge  was  wrong  in  refusing 
to  prant  a  probate  in  this  case.  A  notice 
in  the  nature  of  a  citation  had  been  very 
profierly  issued  to  the  widow,  who  was  a  per- 
son strongly  interested  in  opposing  this  will, 
and  she  took  no  steps  in  opf»osing  the  grant 
of  the  probate.  It  seems  to  us,  therefore, 
that  it  is  not  sufficient  to  reject  this  appli- 
cation, as  the  Judge  apparently  does,  upon 
any  internal  evidence  contained  in  the  will 
itself.  The  application  being  unopposed,  we 
think  there  is  nothing  la  the  circumstances 
of  this  case  which  would  justify  the  refusal 
of  prohate.  The  grant  of  probate  would 
not  prevent  any  futuie  application  for  its 
withdrawal,  if  it  should  hereafter  turn  out 
that  there  is  reason  to  suppose  that  it  was 
wrongly  granted.  We  also  think  that  we 
onght  to  point  ont  that  the  provisions  of 
the  Act  as  to  grant  of  probates  will  be  ren- 
dered almost  useless,  if  so  long  a  time  is 
allowed  to  elapse  before  the  final  order  is 
made  on  an  application  of  this  kind.  The 
applicntion  for  probate  was  made  on  the 
5th  March,  and  although  there  was  no 
opposition,  no  final  order  was  made  until 
the  27th  May  ;  in  the  meantime  the  estate 
was  left  wholly  unprotected. 

The  appeal  is  decreed,  and  the  probate  is 
ordered  to  be  granted  to  the  applicant. 
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Tiie  14tli  December  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chutider  Mitter,  Judges. 

Co'Sharers^Act  XI  of  1859  m.  11  ^  12— 
Declaratory  Decree, 

Case  No.  914  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  SubordincUe  Judge  of  Chittagong, 
dated  the  9th  February  1874,  reversing  a 
decision  of  the  Additional  Moonsiff  of 
that  district^  dated  the  ZOth  August  1873. 

Goluck  Gbunder  and  another  (Plaiutiffd) 
Appellants^ 

versus 

Ram  Huree  (one  of  the  Defendants) 
Respondent, 

Mr,  M,  L,  Sandel  for  Appellants. 

Baboo  Bhyrub  Chunder  Doss  for 
Bespondeot. 


In  a  suit  for  a  declaration  of  plaintifiTs  title,  on  the 
allegation  that  defendant,  one  of  the  sharers  with  him 
in  a  joint  estate,  had  been  recorded  nnder  Act  Xi  of 
1859  s.  11,  separately  in  respect  of  a  larger  share  than 
that  to  which  he  was  entitled,  it  was  pleaded  that  the 
suit  shoald  not  lie,  because  plaintiff  had  not  appeared 
before  the  Collector  and  objected  to  defendant's  being 
registered: 

Hkld  that,  by  snch  omission,  plaintiff  had  not  for- 
feited his  rifrht  to  the  share  of  which  he  was  in  posses- 
sion, and  that  the  suit  was  one  in  which  it  would  be 
proper  to  make  a  declaratory  decree. 


Marhby,  J, — With  regard  to  the  first 
point  whether  this  was  a  suit  in  which  a 
declnrutory  decree  ought  to  be  made,  we 
think  that  it  was  a  case  in  which  it  was  pro- 
per to  make  such  a  decree.  The  allegation 
of  the  plaintiff  was  that  the  defendnnt,  one 
of  the  sharers  with  the  plaintiff  in  a  joint 
estate,  had  been  recorded  under  Section  11, 
Act  XI  of  1859,  separately  in  respect  of  a 
larger  share  than  that  to  which  be  was  enti- 


tled. Section  12  shows  thnt  that  is  «  matter 
proper  for  the  determination  of  the  CiTii' 
Court  ;  and  the  only  reason  ih'^refore  that 
could  be  alleged  why  this  suit  should  not  lie 
is  that  the  plaintiff  liad  not  appeared  before 
tlie  Collector  and  objected  to  what  he  did. 
We  cannot  say  ihat  merely  by  that  omission 
he  has  forfeited  bib  right  to  the  share  wliicU 
he  claims  and  of  which  he  is  in  possession. 
Nor  can  we  say  that  it  would  be  safe  for 
the  plaintiff  to  allow  that  separate  record  to 
continue  without  having  his  title  declared. 

Then  with  regard   to   the  other  objection, 
namely,  that  conttiined    in    the  first  groaod 
of  special   appeal,  we  think   that  tiie  Subor- 
dinate   Judge     has     taken    a    wrong   view 
of  this  case.     It  appears   that  the  plaintiiT 
came  into  Court  alleging   that  he  could  uoi 
produce   his   title  deed  which  was  the  origin 
of  his   interest   in   the  property,   because  as 
he     stated     the   title   deed    was    destroyed. 
But     nevertheless     he   asked   the   Court  to 
declare   that  he  was  the  owner  of  tlie  pro- 
I  perty.     It   is  clear,  therefore,   that  ilieiwiD 
question  for  determination    was  whether  tl^e 
plaintiff  had   been    in  possession  of  thia^^ 
t)eriy  for  such  a  considerable  time  as  to  gi^e 
rise   to   a  fair  presumption  in   his   favor  thai 
he    was   the   owner   of  the    property  as  l»e 
staled.     It   was   no   doubt    most    important 
for  him    to  prove,  if  iie.t)08sibly  could,  wb«t 
exactly  had  become  of  his  title  deed.  Never- 
theless   the   real   question    must   be  whether 
or  no  he  had  been  in   possession  of  the  pro- 
perty   so  as    to   give  rise  to  the  presumption 
that   he  was    the    owner.     Notwithstandiig 
that   the   Subordinate   Judge    really    seenis 
hardly   to   have   disposed   of  the  question  of 
posses-^ion  at  all,  which  was  the  main  question 
to  be  disposed  of  in  the  appeal. 

The  judgment  of  the  Lower  Appellnte 
Court  must,  therefore,  be  set  aside,  and  the 
appeid  remanded  to  be  reheard  generally  except 
on  the  question  of  limitation.  We  think  that 
the  question  of  limitation  does  not  arise  as  ft 
separate  issue,  because,  as  we  have  already 
said,  the  plaintiff  will  have  to  prove  not  only 
his  possession  within  12  years  before  suit, 
but  a  possession  for  such  a  length  of  titn, 
and  under  such  circumstances,  as  to  gire 
rise  to  a  presumption  of  title  in  his  favor. 
Costs  will  abide  the  result. 
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Hie  16th  December  1874. 

Present : 

Tbe  Hon'ble  J.  B.  Pliear  and  G.  G.  Morri?, 
Judges. 

ArUtration'-Interest—Act    VIII  of  1859  *.  325 
— ilc<  XXIII  of  1861  *.  10. 

Case  No.  240  of  1873. 

le§ular  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Rungpore, 
dated  the  2%th  May  }873. 

MoliQD  Lall  Shaba  and  others  (some  of  the 
Defendants)  Appellants^ 

versus 

Joj  Naruin  Shnha  Chowdhry  (Plaintiff) 
Respondent. 

Bahoos  Sreenath  Doss  and  Gopal  Lall 
Mitter  for  Appellants. 

i/r.  R.  T.  Allan  and  Raboos  Mohinee 
Mohun  Roy  and  Golap  Chunder  Sircar 
for  Respondent. 


A  Court  haa  no  discretion  to  deal  judicially  with  the 
iBoita  oi  a  caae  determined  bj  arbitrators,  bat  is  bound 
^pusjadgmeot  according  to  their  award.  Accordingly 
it  cannot  decree  interest  which  the  arbitrators  have  not 
nnrded. 


Phear^  J. — We  think  that  in  this  case  the 
question  as  to  interest  was  part  of  (he  matter 
in  diflference  between  the  parties  which  was 
fiabmitled  to  the  arbitrators.  And  it  is  pliu'n 
tlint  the  arbitrators  most  effectually  deter- 
mined this  question  between  the  parties  by 
omitting  to  direct  that  the  defendants  should 
P»J,   in   addition  to   Rs.    18,000   0(]<1,   any 


interest  thereon.  This  being  so,  upon  the 
nwnrd  coming  up  to  the  Court  under  the  pro- 
visions of  Act  YIII  of  1859,  the  Court  did 
not  see  cause  to  remit  the  award  or  any 
pnrt  of  the  mutters  refeired  to  the  arbitrn- 
tion  for  re-consideration  to  the  arbitrators  ; 
and  no  applicntion  was  made  to  set  asiilo  the 
award.  Accordingly  under  Sectiou  325  of 
the  Civil  Procedure  Code  the  Court  wns 
liounil  to  pass  judgment  according  to  the 
award.  And  upon  the  judgment  so  passed, 
(he  decree  its^'If  necessarily  followed.  Thnt 
decree,  therefore,  ought  not  to  have  contained 
ftny  order  for  the  payment  of  interest. 

But  it  is  said  that  Section  10  Act  XXIII 
of  1861  gives  the  Court  power  independently 
of  the  arbitrntion  proceedings  to  award 
interest.     The  words  of  thut  Section  are: — 

**  When  the  suit  is  for  a  sum  of  money 
'*  due  to  the  plaintiff,  the  Court  may,  in  the 
"  decree,  order  interest  at  such  rate  as  the 
"  Court  may  think  proper  to  be  paid  on  the 
''  principal  sum  adjudged  from  the  date  of 
"suit  to  the  date  of  the  decree,  in  addition 
"  to  any  interest  adjud<!ed  on  such  principal 
"  sum  for  any  period  prior  to  tbe  date  of 
"suit;  with  further  interest  on  the  aggregate 
"sum  80  adjudged  and  on  the  costs  of  the 
"  suit  from  the  date  of  the  decree  to  the  date 
"  of  payment." 

But  it  seems  to  be  very  plain  that  this 
Section  only  applies  to  those  cases  in  which 
the  Court  is  called  upon  to  decide  a  matter 
judicitdly  between  parties.  It  can  only 
exercise  judicial  discretion  when  it  has  the 
merits  of  the  case  brought  judicially  under 
its  notice.  In  the  present  instnnce  it  had  no 
discretion  to  deal  judicially  with  the  merits 
of  the  case  between  the  parties.  Section 
325  bound  the  Court  to  take  the  merits  as 
they  were  determinetl  by  the  arhitrators,  and 
to  pnss  a  decree  accordingly.  Part  of  those 
merits,  as  has  already  been  mentioned,  con- 
cerned the  payment  of  interest.  And  the 
Court  could  not  go  beyond  the  award  of  the 
arhitrators  in  this  particular  matter  any 
more  than  it  could  in  any  other  portion  of 
the  award. 

We  think  that  the  appeal  mnst  be  upheld. 
And  the  decree  passed  on  the  award  niost  be 
varied  by  the  omission  of  the  sum  atlowi  d 
for  interest. 

The  appellants  must  have  their  costs  in 
this  Court. 


Digitized  by 


Google 


106 


Cii;i7 


THE   WEEKLY   REPORTER.        Rulhigi,      [Vol.  XXIII. 


The  19tU  December  1874. 

Present  : 

The  Hou'ble  J.  B.  Phenr  aud  G.  G.   Morris, 
Judges, 

Sale  for  Arrears  of  Rent — Transfer  of  Tenure — 
Registry  in  Zemindar's  Books. 

Case  No.  726  or  1873. 

Special  Appeal  ftom  n  dtcision  passed  by 
the  Judge  of  Mymensinghy  dated  the  Z\st 
December  1873,  affirming  a  decision  of 
the  Additional  Subordinate  Judge  of  that 
district,  dated  the  20th  May  1873. 

Ram  Eishoie  Arhmjee  Giiowdhrj  nnd  others 
(some  of  the  Defendants)  AppellantSy 

versus 

Krishno  Monee  Debiu  nnd  others  (Plaintiffs) 
Respondents, 

Baboos  Doorga  Mnhun  Dass  nnd  Kishen 
Doyal  Roy  for  Appellants. 

Baboos  Kalee  Mohnn  Doss  and  Issur 
Chunder  Chuckerbutty  for  Respondents. 

A  tenant  cannot  by  merely  alienating  his  tenure  deprive 
the  zemindar  of  the  right  which  he  would  otherwise 
have  to  sell  it  in  execution  of  a  decree  for  arrears  of 
rent.  A  zemindar  can  sell  the  tenure  in  the  hands  of 
the  transferree,  not  being  one  of  the  judgment-debtors, 
if  he  does  so  with  reasonable  promptness :  provided  he 
has  not  done  any  thing  to  recognize  the  transfer. 

Where  a  zemindar  makes  a  transferree  a  party  to  a 
suit  for  rent  and  accepts  a  decree  against  him  jointly 
with  other  persons,  he  must  be  held  to  have  recognized 
the  transferree  as  a  tenant,  although  the  latter*s  name 
may  not  have  been  entered  as  such  in  the  zemindar's 
books. 

Phear,  J. — The  plaintiffs  in  this  case  are 
the  talookdai's  of  a  certain  talook  Newaz  ; 
and  in  their  talook  is  an  under-tetiure 
chuck  kisniut  Silashi  which  is  the  subject  of 
the  present  suit,  and  wiiich  was  in  the  year 
1856  held    under  the   plaintifts  by  one  Ram 


Nath  Pal.  In  tliat  year  the  talookdars 
obtained  a  decree  against  Ram  Nath  Pal  in 
the  Collector's  Court  for  arrears  of  rent  of  ti>ii 
tenure  for  the  year  1262.  Five  years  nftir- 
wards,  namely,  on  the  12tl»  July  1861,  tliK 
present  plaintiffs  put  up  the  tenure  for  8al«^ 
in  execution  of  tlie  decree  of  1856,  and  ai 
that  sale  bought  the  chuck  themselves. 
Tiiis  suit  is  brought  by  tiiem  to  recover 
possession  of  tlie  chuck  on  the  strength  of 
the  tide  obtained  by  this  purchase  against 
several  defendants,  namely,  the  let  defendant 
Mr.  Wise,  the  2nd,  3rd,  4tli,  and  5th  defend- 
ants, respresentatives  of  one  Diuobundhoo 
Bundopadhyn,  and  the  6tli  and  the  followiQ;: 
defendants,  represfutAtives  of  the  BamlSatli 
Pal  aboTC-mentioned. 

It  appears  tliat  in  the  interval  between  tltp 
decree  of  1856  and  the  sale  of  the  tenurf  in 
execution   of  it  in  July  1861,   Dioobundiioo 
Bundopadhya   purchased    this   tenure  bj  a 
private   sale    from   Ram    Nath   Pal  orfisv 
Nath  PaPs  representatives.     This  wasintlj' 
year     1859.      In    the   following    yeir,  tin; 
plaintiffs   brought   a  suit  ngainst  the^epr^ 
sentatives  of  Ram  Nath  Pal  for  arreinof 
rent   of  the   same    tenure    in   respect  of  «W 
years  1259,  1260,  1261,    1262,    1263,  1264, 
and  1265.     The  Pals  in  answer  to  this  suit. 
at  any  rate  to  a  part  of  it,  set  up  the  alieut- 
tion    of  the    previous  year   to  DinobuDdiioo 
Bundopadhya,  and  under  protest,  as  we  are 
told,    the    plaintiffs   then  made  Dinobundboo  . 
Bundopadhya  a  party  to  that  suit,  and  even- 
tually   got    a    decree    against   him  jointly 
with    the   Pals   for   arrears   of  rent  for  iIm* 
years  just    mentioned    to    the    amount  of 
Rs.  138-11. 

In  the  present  suit,  the  Ist  defendant  and 
the  representatives  of  Dinobundhoo  Bundo- 
padhya resist  the  claim  of  the  plaintiffs  to 
recover  the  tenure  on  the  fooling  of  th'- 
execution  sale  of  July  1861,  because  they  ^J 
that  at  that  time  not  only  was  the  ten  ore 
actually  transferred  to  a  party  other  than  those 
who  were  the  judgment-debtors  in  the  decree 
of  1856,  namely,  to  Dinobundhoo  Bundo- 
padhya for  Mr.  Wise,  but  that  the  plaintiffs 
themselves  had  recognized  Diuobundh'o 
Bundopadhya,  the  transferree,  as  a  per^oD 
liable  for  the  rent  of  that  tenure. 

From  this  short  statement  of  the  case,  it 
appears  that  two  questions  of  some  import- 
ance arise  between  the  parties.  The  sui^  <s 
in  fact  a  suit  to  obtain  specific  performance 
of  the  contract  of  sale  effected  on  the  12''' 
July  1861.  And  it  is  apparent  tha'  ^^'^ 
plaintifft)  do  not   very  Butistaciorily,  to  saj 
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the  least  of  it,  show  that  they  liave  paid  full 
coosideratioD  for  this  purchase.  They  paid 
no  other  considerntion  except  that  which  wns 
iu?oWed  ID  the  decree  of  1866,  and  which  is 
$npp08e<l  to  hitye  been  satisfied  by  the  sale, 
ihiit  decree  was  for  a  sum  of  "Rs,  37,  and 
lite  plain  tiffs  themselves  in  describing  the 
property  say  that  the  jumma  payable  to  the 
tiilook<iar  is  sicca  Re.  33,  and  that  the  net 
annual  profit  of  the  chuck  is  Rs.  75.  So 
ikitif  they  got  this  chuck  for  the  considera- 
twn  of  the  decree-debt  of  1856,  they  will 
eeTiiialy  make  a  very  good  bargain.  But 
mn  tlian  this,  as  hits  been  already  mtfii- 
tinied,  tiie  decree  of  1860  pnssed  aa:ainst 
Dioobandhoo  Buiidopadhya  jointly  with  the 
Pds  was  for  I  he  arrears  of  rent  of  several 
retrs,  one  of  which  remarkably  enough  wns 
ikk  veiy  year  1262  for  which  the  decree  of 
If^S  was  before  passed. 

It  is  said  that  in  making  the  claim  in  this 
second  rent  suit,  the  plaintiffs  accounted  in 
«)me  way  for  the  rent  of  1262.  But  uufor- 
tUDAiely  we  have  not  the  plaint  before  us, 
:ind  are  annble  to  satisfy  ourselves  precisely 
how  the  plaintiffs  placed  tiiai  case.  There 
'\9,  however,  no  doulit  that  they  claimed  rent 
io  that  suit  in  respect,  oi  all  these  years.  lu 
ihejudgmeni  of  tlie  Lower  Appellate  Court  we 
find  it  said  : — "  The  plainiifis  state  ihey  took 
"ad?tuti»ge  of  ilie  provisions  of  Act  VIII  of 
'M831  against  defendants  6  and  10  for  the 
"rent  of  the  years  1259  to  1265  after 
"deduction  of  payments,"  and  plaintiffs  got 
a  decree.  Either  they  obtained  satisfac- 
tion of  that  decree,  which  in  that  event 
wiped  off  the  decree  debt  of  1856,  or  they 
have  it  in  their  power  to  obtain  satisfaction. 
In  either  cnse,  it  does  not  appear  very 
equitable  that  the  plaintiffs  should  be  allowed 
to  succeed  in  the  present  suit. 

But  tlie  second  question  is  perliaps  a  more 
perioua  one  than  the  first.  By  suing  Dino- 
bundhoo  Bundopadhya  for  the  rents  of  this 
tenore,  and  in  that  suit  obtaining  a  decree 
against  him,  the  phtintiffs  undoubtedly  did 
acknowledge  the  liability  of  Dinobundhoo 
to  pay  the  rent  for  which  they  sued  ;  and 
this  liability  wns  incurred  simply  by  virtue 
of  the  transfer. 

It  was  argued  before  us  that  the  plaintiffs 
did  not  do  this  of  their  own  will,  but  were 
forced  to  do  so  by  reasoo  of  the  position 
taken  up  by  the  persons  whom  they  had 
^ned,  and  possibly  by  the  action  of  the  Court. 
This  means  that  they  were  unnble  to  get 
their  decree  against  the  persons  whom  they 
hnd  «ne«l,  nnh  ss  they  joined  with  them  Dino- 


bundhoo. And  finally  the  decision  of  the 
Court  in  that  case  was  to  the  effect  that 
Dinobundhoo  was  liable  to  pay  the  rent  of 
this  tenure.  So  that  when  the  sale  took 
place  on  the  12th  July  1861,  it  was  a  matter 
beyond  dispute  between  the  parties  that  Dino- 
bundhoo was  a  tenant,  or  at  any  rate  part 
tenant,  of  this  tenure  under  the  plaintiffs. 
It  was  no  longer  the  exclusive  property  of 
the  decree-debtors  of  1856,  and  that  to  the 
knowledge  of  the  plaintiffs  themselves.  We 
were  referred  to  several  well  known  decisions 
as  authorities  to  show  that  the  transfer  of 
the  tenure  between  the  date  of  the  decree 
passed  in  the  Collector's  Court  against  the 
tenants  and  the  date  of  the  sale  of  tenure, 
does  not  interfere  with  the  zemindar's  right 
to  sell,  provided  the  names  of  the  transferrees 
of  the  tenure  have  not  been  entered  in  his 
serishtah.  And  then  it  is  said  that  even  if 
the  facts  which  have  just  now  been  referred 
to,  be  allowed  their  full  force,  they  fall  short 
of  being  equivalent  to  the  entry  of  the  name 
of  Dinobundhoo  Bundopadhya  in  the  plain- 
tiff's serishtah.  We  think  that  there  is  no 
magic  in  the  mere  entering  of  their  names  in 
the  serishtah.  The  decisions  cited  merely 
<;o  to  this  extent,  namely,  that  the  tenant 
cannot  himself  by  merely,  alienating  his 
tenure  deprive  the  zemindar  of  the  right 
which  he  would  otherwise  have  to  sell  the 
tenure  for  arrears  of  rent ;  that  unless  the 
zemindar  has  been  made  aware  of  the 
transfer  and  has  acknowledged  it,  he  may 
^till  have  recourse  to  the  tenure  as  if  it  were 
really  the  property  of  the  judgment-debtor, 
n<itwithstanding  tliat  it  has  in  fact  been 
nliened.  It  might  be  put  in  this  way  that 
he  can,  notwithstanding  the  transfer,  sell  the 
tenure  in  the  lands  of  the  transferiee  not 
being  one  of  the  judgment-debtors,  if  he 
<loes  so  with  reasonable  promptness  and 
provided  he  has  not  done  any  thing  to 
recognize  the  transfer.  We  think  in  the 
i  resent  case,  that  although  the  name  of  Dino- 
bundhoo was  not  entered  in  the  zemindar's 
books  as  a  tenant,  and  although  the  plaintiffs 
were  reluctant  to  recognize  him  as  tenant^ 
and  refused  until  the  last  to  acknowledge  the 
transfer,  yet  ultimately  they  did  so  when 
tliey  chose  as  the  better  course  to  make  him 
a  party  to  the  suit  for  rent  and  accepted  a 
decree  against  him  jointly  with  other  persons 
for  that  rent. 

We  think,  on  the  whole,  that  the  {daintiffs 
ought  not  to  succeed  in  the  present  suit:. 
Consequently  the  decrees  of  the  Lower 
Courts  must  be  reversed  and  the  plaintiffs' 
suit  dismissed  with  costs. 
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The  21st  December  1874. 

Present : 

The  Hou'ble  W.  Miirkby  and  Romesh 
Cliunder  Mitter,  Judges 

Mesne  Profits  (how  to  be  measured). 

Case  No.  1176  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  East  Burdwan^ 
dated  the  Sth  April  1874,  reversing  a 
decision  of  the  Subordinate  Judge  of  that 
district,  dated  the  31  st  December  1873. 

Teluck  Chand  Baboo  (Plainiiflf)  Appellanty 

versus 

Soudaminee   Do?soe  and  others  (Defen'lants) 
Respondents. 

Mr.  C.  Piffard  and  Bahoo  Taruchnath  Sen 
for  AppeHnnt. 

Baboos  Chunder  Madhub  Ghose  and 
Ashootosh  Dhur   for  Respondents. 


Mesne  profits  are  not  what  a  party  wrongfully  in  pos- 
session might  have  collected^  but  what  the  party  wrong- 
fully kept  out  of  possession  might  have  collected  but  for 
the  intervention  of  the  wrong-doer. 


Marhhy^  J. — In  this  case  it  is  fonnd  thnt 
the  appelhint  purchased  tlie  lands  in  question 
nt  an  nuc(ion-6:»Ie  in  execution  of  decree 
ns  beinjr  tlie  property  of  one  Umbika  Churn 
Roy.  Three  dnys  later,  at  another  auciion- 
snle  in  execution  of  decree,  tiie  respondent 
purchased  the  same  binds  as  being  tlie  pro- 
perty  of  Grish   Chuudor   Roy,     After    thio 


very  unsatisfactory  proceeding,  the  Coort 
seems  to  have  made  some  sort  of  pretence 
of  putting  both  purchasers  into  possession, 
but  the  party  who  actually  got  into  posses- 
sion was  the  respondent.  Th«  appellant, 
howoTer,  brought  a  suit  and  establit^iied  his 
title,  and  this  suit  is  brought  by  the  appel- 
lant to  recover  mesne  profits  for  the  peri(x] 
during  which  he  was  kept  out  of  possession 
by  the  respondent. 

The  first  Court  found  that  the  mesne 
profits  of  the  land**  in  possession  of  the 
respondnnt  were  Rs.  2,179-2-7-5,  subject 
to  a  deduction  of  Rs.  1,211-9-4  |»aid 
by  tlie  re^^pondent  for  Government  revenue, 
and  deducting  this  lie  gave  a  decree  for 
Rs.  970-9-3-5  against  the  respondent. 
There  was  another  defendant  in  the  sim 
ngainst  whom  a  separate  decree  for  mesue 
profits  of  other  lands  was  mnde  in  faror 
of  the  appellant,  but  that  decree  is  not 
before  us  in  this  appeal. 

The  District  Judge  found  that  thenwne 
profits  for  which  the  respondent  wu|lwhle 
only  amounted  to  Rs.  205,  and  ultisately 
made  a  decree  in  the  respondent's  favor  for 
Rs.  1,077-12-8  on  account  of  the  reTcnue 
paid  by  him  in  excess  of  the  profits  of  the 
land  during  her  possession. 

The  District  Judge  has  stated  the  Inw 
to  be  that  •*  the  party  fonud  ro  have  b»^n 
**  in  wrongful  poss^'ssion  is  liable  to  accouoi 
"for  the  rents  which  he  has  actually  collected 
"or  which,  with  ordinary  and  due  diligence, 
"he  might  have  C'»llecied."  This  is  not 
quite  accurate.  The  law  ns  settled  hy 
numerous  decisions  of  this  Court  is  ihai  the 
mesne  profits  are  not  what  the  party  wrong- 
fully in  possession  might  have  collected. 
but  what  the  party  wrongfully  kept  out 
of  possession  might  have  colleced  but  for 
the  intervention  of  the  wrong  doer. 

The  District  Judge,  however,  ultimately 
finds  "  that  the  plaintiff  (appellant),  had  he 
been  in  possession  himself  under  the  cii^u'"' 
stances,  could  not  have  colleced  more  tha" 
the  respondent  has  been  made  lial>le  for' 
This  is  in  form  the  true  question  for  consi- 
deration, and  it,  therefore,  becomes  necessary 
to  Eee  whether  the  District  Judge  has  really 
tried  this  question  or  that  which  he  ongin"Hy 
proposed. 

Now  looking  to  the  reasoning  by  whirn 
the  District  Judge  arrives  at  the  conclusion 
that  the  appellant  "  under  the  circumstances' 
could  not  have  collected  more  than  he  l»a^ 
allowed,   it  is  clear  that  the  circurastnu^e? 
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which  the  District  Judge  here  alludes  to  are 
the  eircBmstances  meniioned  in  a  previous 
paragraph,  Damely,  that  tli«re  were  other 
claittiaDts  of  the  property  besides  tiie  appel- 
kot  aud  respondent,  aud  that  therefore  it 
was  Dot  possible  to  collect  to  any  cotisider- 
able  extent  the  rents  from  the  ryots  ;  and 
that  the  respondent  had  done  all  that  she 
could  be  reasonably  expected  to  do  in 
eadeayouring  to  collect  the  rents. 

It  does  not  appear  to  us  that  any  objection 

m  be  taken   to  the  dectsiou  of  the  District 

iloi^eupon  the  ground  that  he  has   tnken 

m  l\B  consideration  the  circumstance  that 

tliepos^ession  was  disputed.     It  is  contended 

(Ut  this  being  a  dispute  for  which  the  appel- 

kt  is  responsible,  tliis  circumstance  cannot 

be  in  any  way  considered  in  cnlculatlng  the 

pfits  which  the  appellant  would  have  made 

y  he  been  in  possession,  and  that  the  real 

basis  of  calculation   is   what   the   appellant 

would  have  collected  had  his  possession  been 

QQdisturbed. 

It  is,  however,  clear  that  i%  some  extent 
at  any  rate  the  District  Judge  was  right  in 
cousideriug  this  circumstance.  Uad  the 
rMpondent  been  entirely  out  of  the  way,  there 
IS  00  reason  to  suppose  that  the  appellant 
could  have  collected  the  rents  undisturbed  ; 
iansmuch  as  a  third  person  Rmj  Kristo  did 
actually  collect  rents  to  a  considerable  extent. 

As  regards  the  share  which  the  respondent 
hsd  iu  disturbimg  the  appellant's  possession, 
tlierecau  be  no  doubt  whatever  that  a  party 
eauuot  intrude  himself  upon  property  which 
is  not  his  own  ;  and  then,  having  thus  creat- 
ed a  state  of  things  iu  which  the  lyots  can- 
sot  be  got  to  pay  their  rents,  set  up  this  as 
an  answer  to  the  claim  for  mesne  profits  ; 
and  if  iu  the  present  case  any  loss  of  rent 
could  be  fairly  traced  to  the  respondent  hav- 
ing wrongfully  taken  possession,  we  have  no 
doubt  that  she  is  liable  whether  she  could 
have  successfully  sued  the  ryots  or  uof. 

It  does  not,  however,  follow  that  because 
rents  have  not  been  collected  that  they  have, 
tli'^refore,  been  wholly  lost  :  in  some  case, 
il»e  claim  may  be  barred  ;  in  others,  the  rjots 
may  have  left  or  died;  but  in  others  they 
may  be  ready  to  pay  on  demand,  or  may 
eaMJy  be  made  to  pay,  now  that  the  dispute 
as  to  title  is  settled. 

Now  the  District  Judge  finds  that  the  re- 
spondent in  this  case  sent  the  appellant  a 
letter  enclosing  a  schedule  of  her  actual  col- 
lections amounting  to  Rs.  205,  and  offer- 
ing to  confront  him  with  the  ryots  and 
^tisfy  him  that  she  had  collected  no  more, 


and  to  produce  the  rent  papers,  and  assist  in 
recovering  the  back  rents  ;  but  the  appellant, 
without  taking  any  notice  of  this  offer, 
brought  the  present  suit. 

It  appears  to  us  that  the  conduct  of  the 
appellant  in  this  respect  was  reprehensible. 
The  request  was  a  perfectly  fair  aud  reason- 
able one,  and  had  it  been,  as  it  ought  to  have 
been,  fairly  met,  this  liiigati<m  might  have 
been  avoided  :  and  if  the  District  Judge  had 
called  upon  the  appellant,  under  these  cir- 
cumstances, to  point  out  and  even  to  prove 
in  what  particular  cases  he  had  been 
deprived  ot  tlie  rents  by  the  action  of  the 
respondent,  we  should  have  considered  that 
he  was  justified  in  doing  so. 

It  appears,  however,  that  this  is  not  what 
the  District  Judge  did.  He  has  considered, 
not  what  the  ap{>ellant  has  been  prevented 
from  collecting  by  the  wrongful  act  of 
the  respondent  in  taking  and  keeping  posses- 
sion, but  what  the  respondent  could  have 
collected  ;  for  he  called  upou  the  appellant 
to  show  that  the  respondent  might,  with 
due  diligence,  have  collected  more  than  she 
had  done,  so  that  though  he  ultimately  finds 
that  the  respondent  is  liable  for  what  the 
appellant  might  have  collected  ;  it  is  clear 
that  he  has  really  considered  that  other 
question,  namely,  what  the  respondent  might 
have  collected,  as  laid  down  erroneously  in 
the  earlier  part  of  the  judgment. 

It  seams  to  us,  therefore,  that  the  decision 
of  the  District  Judge  must  be  set  aside,  and 
the  amount  of  mesne  profits  must  be  enquir- 
ed into  afresh,  unless  the  appellant  is  wise 
enough  to  act  in  the  same  spirit  of  fairness 
which  has  been  shown  by  the  respondent, 
in  which  case  this  matter  might,  we  have  no 
doubt,  be  very  easily  settletl  to  the  advantage 
of  both  parties  without  further  litigation. 

Our  order  will  be  that  the  District  »Iudge 
will  try  the  issue,  what  rents  the  appellant 
has  been  prevented  from  collecting  by  the 
wrongful  taking  possession  of  the  property 
in  suit  by  the  res{)ondent ;  this,  which  is  the 
proper  form  of  issue  for  this  case  has  not  yet 
been  tried.  Whether  or  no  any  further 
evidence  should  be  taken  will  be  entirely 
in  the  discretion  of  the  District  Judge.  The 
finding  will  be  returned  to  this  Court,  and  the 
question  of  set-off  will  be  considered  when 
the  case  c«)raes  back  and  it  is  ascertained  for 
what  amount  of  mesne  profits  the  respondent 
is  liable. 
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The  7tU  September  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
MacDouell,  Judges. 

Diluvion — Reformation-^Accretion, 

Case  No.  131  of  1872. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Fureedpore, 
dated  the  llth  March  1872. 

Buddun  Chunder  Shaba  and  others  (Defend- 
ants) Appellants, 

versus 

Bepin  Beharee  Roy  (Plaiutiff )  Respondent, 

Bahoos  Hem  Chunder  Banetjee,  Sreenath 
Dossy  and  Kishen  Dyal  Roy  for  Appel- 
lants. 

Baboos  Mohinee  Mohun  Roy  and  Doorga 
Mohun  Doss  for  Bespondent. 

Defendants  were  ownerSf  by  purchase  from  GoTern- 
ment,  of  a  property  called  Ooojan  Cbur,  which  in  its 
origin  was  an  island  tlirown  up  in  the  bed  of  the  river. 
Phiintiff  was  owner  of  the  original  estate  of  K,  of  which 
a  great  part  was  cut  off  by  a  stream  channel  of  the 
rirer ;  but  afterwards  reappeared,  and  for  some  time  lay 
in  contiguity  with  defendant's  chur,  and  separated  from 
plaintiff's  estate,  by  the  said  channel.  By  the  gradual 
filling  up  of  the  sota,  reformation  became  more  and  more 
extensive  until  the  land  again  lay  in  contact  with  the 
plaintiff's  estate. 

As  it  had  been  clearly  ascertained  by  boundary  marks 
and  measurements  that  the  reformation  took  place  on 
the  original  site  of  the  plaintiff 's  land,  the  right  of  the 
plaintiff  as  by  reformation  was  beld  to  be  preferable  to 
that  of  the  defendants,  which  rested  upon  accretion. 

Jackson,  J. — We  do  not  think  it  necessary 
10  the  present  caee  to  deliver  judgment  at 
very  great  leugth,  because  we  are  satisfied 


that  the  decision  of  the  Court  below  is  cor- 
rect both  as  to  its  finding  of  fact  and  its 
application  of  the  principles  of  law  which 
iiAve  been  repeatedly  affirmed  by  the  Judicial 
Ck)mmittee  of  the  Privy  Council  in  cases  very 
well  known,  viz.,  in  the  case  of  Lopez  against 
Muddun  Mohun  Tliakoor,*  in  V  Bengnl 
Law  Reports,  page  621,  and  the  case  of 
Nogendro  Chunder  Gliose.'f  cited  by  the  appel< 
lams  themselves  in  X  Bengal  Law  Reports, 
page  406.  The  respondent's  vakeel  wisely 
and  moderately,  as  we  think,  abstained  from 
any  attempt  to  impugn  the  findings  of  fact 
arrived  at  in  a  veiy  careful  and  apparently 
well-reasoned  report  of  the  Aroeen  deputed 
to  visit  the  spot  and  compare  the  existing 
land  with  the  previous  Government  maps 
of  1866  and  1868,  and  from  the  report  so 
arrived  at  and  the  maps  which  are  put  in, 
we  may  safely  conclude  that  the  condition  of 
things  was  something  like  this,  viz.,  tliat  tLe 
defendants  were  owners  by  purchase  froa 
Government  of  the  property  called  Oojio 
Chur,  which  in  its  origin  was  an  isinud  tbrown 
up  in  the  bed  ^f  the  river  ;  thnt  the  phuDiiff 
wnsthe  owner  of  the  original  estate  of 
Ehnnkiionapore  ;  that  some  time  about  the 
year  1267,  may  be  a  little  sooner  or  later, 
diluvion  commenced,  by  which  a  stream,  not 
the  main  stream  of  the  river,  but  a  clmntiel 
which  was  at  one  time  deep  but  which  is 
now  filled  up,  cut  off  a  great  part  of  tlie 
estate  of  the  plaintiff  ;  that  a  portion  of  the 
lands  afterwards  re-nppeared,  nnd  for  some 
time  Iny  in  contiguity  with  the  deft'udants' 
Oojan  chur  separated  from  the  plaintiff's 
estate  by  the  said  channel  ;  and  that  by  the 
gradual  filling  up  of  the  sota,  reformaiion 
became  more  nnd  more  extensive  till  the  laud 
ajrain  Iny  in  contnct  with  the  plaintiff's 
estate.  It  has  been  clearly  ascertained  by 
boundary  marks  and  measurements  tiiat  the 
land  now  claimed  is  reformation  on  the 
original  site  of  the  plaintiff^a  land,  and  that 
being  so,  in  accordance  with  the  principles 
laid  down  in  Lopez's  case,  and  the  iuierpr^ 
tation  put  by  their  Lordships  of  the  Judiciil 
Committee  upon  the  first  clause  of  Section  4, 
Regulation  XI  of  1825,  viz.,  that  that  clause 
does  not  operate  in  cases  where  the  reform«' 
lion  of  the  land  can  be  clearly  identified  as 
caused  by  the  transfer  of  land  from  one  estate 
to  another,  the  right  of  the  plaintiff  as  by 
reformation  is  preferable  to  that  of  the  defend- 
ants, which  rests  upon  accretion.    lu  ^^^ 


♦14W.  R.,  P.  a,  II. 
t8W.  K.,  F.  C,  17. 


Digitized  by 


Google 


1876.] 


Civil 


THE   WEEKLY  BBPOBTBR. 


Rulings. 


Ill 


€Me  of  Nogendro  Chnnder  Ohote  the  faoto 
have  BlroD^  resembluDce  with   those  of  the 
present  ease.     Tiieir  Loniships  io  page  432 
of  the  Bengal  Law   Reports    say  : — ^*  The 
"appellants  haying  then  established  a.  prim& 
^\faeie  title  to  the    land    id   dispate  as  a 
'^reformatioo,   the  qnestion  is  whether   the 
"  respondents  have  a  superior  title  to  it  as 
'^an  uccretioD   to  their  settled  ohur.     It  is 
"  not  easy  to  see  upon  what  principle  a  title 
"to   aUnvion    by   gradual   accretion    sliould 
"  prevail    against    the    originnl     ownership 
**  esublished  by  identification  of  site  ;  unless 
'*  it  be  that,  where  the  aoci*etion  is  so  gradual 
"as  to  be  latent  and  imperceptible  during  its 
*<  progress,   the  law  on   grounds   of   conve- 
"aieuce   presumes  incontrovertibly  that  no 
"other   ownership  can  he  shown   to   exist, 
•*and    so   bars   enquiry."     But   in  fsct  the 
case  of  the  defendants  here  was  not  origin- 
ally, nor  is  it  npon  the  evidence,  a  ease  of 
gmdual     imperceptible    accretion.     On    th<» 
contrary,   it  seems  to  have  been  the  result  of 
a  change  in  the  course  of  the  stream,  which 
has  since  then  returned  to  its  original  condi- 
tion.    Again,  in  the  same  case  their  Lord- 
diips   say  : — "  There   are    peculiar    reasons 
"why  the  title  of  the  plaintiffs  should  be 
"  preferred  to  that  of  the  dnfendants.     The 
"  latter  do  not  claim  the  land  as  an  accretion 
"  to  their  original  estate.     They  claim   it  as 
"an  accretion  to  the  ohur  cast  up  by  the 
"river,  and  settled  with   them  by  Govern- 
"  meiit."     This  chur  also  was  cast  up  by  the 
river,  and  was  purchased  by  the  defendants 
from  Grovernment.     A  reraurk  of  their  Lord- 
ships at  page  433  has  been  very  much  relied 
apon   by    the   appellants.     The    passage    is 
this  : — "  Such  a  case  as  the  present  is  very 
"  distinguishable  from  the  ordinary  case  con- 
**  templaied  by  the   Regulation,   in  which   a 
"river  gradually  shifting  its  channel  in  one 
"direction,  continually  eats  into  one  bank, 
^  and  leaves  the  other,  never  ceasing  to  fiow 
^between   the    competing    estates."     It    is 
SQggested  that  their  Lordships  in  that  remark 
Were  contemplating  a  case  which  is  precisely 
the  present  case.     In  the  first  place,  we  do 
Aot  think  that  that  is  the  present  case.     In 
the  next   place,   the  argument  rested  upon 
these  words  woo  Id  have  much  greater  effect 
*f  the  case  had  been  decided  npon  it,  but  it 
^^as  not  80 :  it  was  merely  a  remark  thrown 
^^nt  in  the  decision  of  the  Judjre.     We  are 
Satisfied  that  the  decision  of  the  Lower  Court 
^   H  correct   both  as  to  fact  and  law,  and  we 
^^^ink  this  appeal  must  be   dismissed  with 

^^?0St8. 


[Pbivy  CouNotL  Judgment.] 
The  10th  December  1875. 

Present : 

Sir  James  W.  Col  vile,  Sir  Barnes  Peacock* 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 

Suit  by    Mortgagee — Mohurruree   Lease — 
Onus  Pwbandi, 

On  Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal,* 

Shamnarain  and  others 

versus 

The  Administrator-Greneral  of  Bengal. 

In  a  suit  by  raortgageee  under  a  zar-i-pesheoe  mort- 
gage, not  only  for  possession,  but  also  for  settnig  aside 
a  mokurruree  lease,  which  was  alleged  to  have  been 
granted  by  the  mortgagor  prior  to  the  mortgage,  and 
under  which  defendants  had  been  in  possession  for  some 
time  in  accordance  with  a  Magistrate's  order : 

Hkld,  that  the  onua  was  on  the  plaintiffs  to  give  some 
evidence  to  impeach  the  validity  of  the  mokurruree; 
but  this  having  been  done,  and  a  strong  primd  facU 
case  made  out,  the  onus  was  shifted,  and  it  became 
iucumbent  on  the  defendants  to  show  that  the  mokur- 
ruree was  executed  before  the  sur-i-peshgee,  and  thai 
it  was  granted  bond  Jide  for  a  real  consideration,  and 
intended  to  be  operative  as  between  the  mortgagor  and 
the  lessee. 

This  suit  was  brought  by  the  plaintiffs) 
whom  the  present  respondents  represent, 
claiming  nnder  a  zur-i-peshgee  granted  by 
the  R'ljah  of  Bamnuggur,  to  secure  the  sum 
of  Rs.  49,000.  The  zur-i-peshfl^ee  included 
14  moiizahs,  and  among  them  a  mouzah 
called  Koorkoorcha. 

It  seems  that  the  Bajah  instituted  a  suit 
ngainst  the  mortgagees  to  set  aside  the  zur-i- 
]>e8hgee,  on  the  ground  that  it  had  been 
collusively  obtained  from  him,  charging 
Binda  Lall,  whom  the  appellants  in  this 
suit  represent,  with  colluding  with  the  mort- 
gagees in  obtaining  the  mortgage.  Then 
a  cross-suit  was  brought  by  the  mortgat^ees 
under  the  zur-i-peshgee,  being  the  suit  in 
which  the  present  appeal  arises,  against 
Binda  Lall,  for  possession  of  the  mouzah  of 
Koorkoorcha,  and  to  set  aside  a  mokurruree 
lease  alleged  to  be  granted  by  the  Rnjah 
to  him  prior  to  the  mortgage,  under  which 
he  claimed  the  possession  of  the  mouzah 
upon  pnyment  of  the  rent  reserved  by  the 
mokurruree  of  Rs.  41. 

The  value  of  tlie  mouzah  was  Rs.  850 
per  nnnum. 

Both   suits   were   hear*!  by   the  Prinoipnl 

*  From  the  judgment  of  \,.  S.  Jackson  and  Maepher- 
son,  JJ.f  in  Regnlar  Appeal  No.  276  of  1860,  decided 
on  the   21st  June  1871. 
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Sudder  Ameen,  who  fonnd  thnt  the  zur-i- 
peshcree  was  a  genuine  instrumeut,  and  thnt 
it  had  not  been  obtained  by  fraud  ;  and  he 
affirmed  the  validity  of  it.  He  also  found 
in  the  present  suit  tliat  the  mokurruree  set 
np  by  Binda  Lnll  was  a  fraudulent  docu- 
ment, intended  to  prevent  the  mortgngees 
under  the  zur-i-poshgee  from  getting  the  full 
benefit  of  their  mortgage  as  regards  the 
mouztih  Koorkoorcha. 

Tliere  were  appeals  to  the  High  Court 
from  his  decision.  The  Higli  Court  reversed 
the  decree  of  tlie  Principal  Sudder  Ameen, 
which  affirmed  the  validity  of  the  zur-i- 
peshgce,  holding  thnt  nlthough  it  was  exe- 
cuteti,  tiie  consideration  had  not  been  paid, 
and  they  set  the  zur-i-peshgee  aside.  The 
consequence  of  their  deciding  that  the  plain- 
tiffs hnd  no  title  under  the  zur-i-peshgee 
was  that,  in  the  present  suit,  it  was  held  that 
thoy  had  no  locus  standi  to  set  aside  the 
mokurruree. 

From  these  decisions  of  the  High  Court 
there  were  nppenls  to  Her  Majesty,  and  the 
result  was  that  Her  Majesty  was  recommend- 
ed to  reverse  the  decree  of  the  High  Court, 
which  had  set  aside  the  judgment  of  tiie 
Principal  Sudder  Ameen,  and  disaffirmed 
the  mortgage,  and  to  set  up  his  judgment 
which  had  iield  that  the  mortgnge  was  valid. 

That  state  of  things  left  the  question  nsto 
this  mokurruree  undecided,  for  the  High 
Court  had  only  decided  against  the  mort- 
gngees  in  this  suit  upon  the  ground  that 
having  no  title  in  the  mouznh  ihey  could  not 
be  heard  to  say  that  the  mokurruree  was 
invalid.  It  was  therefore  necessary,  after 
the  decii^ion  of  this  tribunal  in  the  Rajah's 
suit,  that  the  High  Court  should  hear  the 
original  appeal  in  the  present  suit  as  regards 
the  mokurruree  upon  the  merits  ;  and  accord- 
ingly tiiis  direction  wns  given  in  the  order 
of  Her  Majesty  in  this  suit  : — "  It  is  hereby 
•*  ordered  that  the  decree  of  the  High  Court 
**of  Judicature  at  Fort  William  in  Bengal 
"of  the  21st  May  1863  be  reversed,  and  the 
"  cause  remitted  to  the  High  Court,  with  a 
"  dcclnrauon  that  the  zur-i-peshgoe  deed 
**  alleged  to  have  been  granted  by  the  Rajah 
•*  of  Ramnuggur  to  the  appellant  and  his 
•*  brother  is  a  valid  instrument,  and  the  High 
"  Court  is  hereby  directed,  in  case  the  re- 
**spondent  does  not  appear  within  a  renson- 
"able  time  to  be  fixed  by  the  High  Court,  to 
"  di:'miss  his  appeal  from  the  Zillah  Judge 
**of  Sarnn  to  the  High  Court,  with  costs; 
"and  if  the  respondent  does  so  appear,  then 
"  the  High  Court  is  to  hear  and  determine 
"  tb?  appeal  on  its  merits,  and   in   case   the 


"respondent  shall  fail  to  appear  in  the 
"  High  Court," — then  here  are  farther 
directions.  The  "  respondent,"  being  the 
appellant  in  the  High  Court,  did  appear,  and 
the  High  Court  heard  the  nppeal,  and  gave 
judgment,  affirming  the  original  decision  of 
the  Principal  Sudder  Ameen,  to  the  eifect 
that  the  mokurruree  was  a  fabricated  and 
fraudulent  instrument :  and  from  tb&t  judg- 
ment comes  the  present  appeal. 

Mr.  Doyne  could  not  do  otherwise  than 
admit  that  the  judgments  of  both  Courts  od 
the  question  of  fact  were  against  bim,  hut 
the  main  point  which  he  urged  before  iheir 
Lordships  was  that  both  Courts  had  impro- 
perly shifted  the  onuSj  and  that,  in  cons^ 
quence  of  the  form  of  the  present  suit,  it  Uy 
upon  the  respondents,  the  plaintiffs  below, 
to  show  affirmatively  that  the  mokurruree 
was  invalid. 

Their   Lordships,  having    regard  to  the 
form   of  the   suit,    which    was    not  onljfor 
possession,  but  for  setting  aside   the  mokur- 
ruree, and    having    regard  also  to  the  d^t 
that   for   some   time    under    a  Magistrates 
order,    the   appellant,    or    those    whom  he 
represents,  were    in     possession    under  tlia 
mokurruree,  think  that,  in  the  first  instaDC^, 
it  did  lie  upon  the  plaintifis  to   give  som« 
evidence   to   impeach    the    validity   of  the 
mokurruree,  and  that  some  onus  was  there- 
fore   upon  them  ;   but    they  are    clearly  of 
opinion  that  this  onus  was   satisfied,  and  a 
strong  prima   facie   case   to    impeach   the 
validity  of  the  deed  made  out,  and  then  the 
onus  was  shifted,  and  it  was  incumbent  upon 
the  appellant   to  show    by   satisfactory  evi- 
dence that  the  mokurruree  was  really  exe- 
cuted  before  the   date  of  the  zur-i-peshgee, 
and  that  it  was  granted  bona  fide  for  a  real 
consideration  and  intended  to  be  operative  as 
between  the  Rajah  and  Binda  Lall. 

There  are  strong  circumstances  of  suspicion 
in  the  case.  Binda  Lall  was  the  mooktear 
of  the  Rajah,  and  notwithstanding  that  the 
Rajah  had  charged  him  with  hiiviog  acted 
coUusively  with  the  holders  of  the  zur-i-pe-^h* 
gee  in  obtaining  it  from  him,  he  kept  hini 
in  his  service.  These  facts  are  pointed  out 
in  the  judgment  of  the  Principal  Sudder 
Ameen.  It  apfiears  that  the  deed  was  not 
registered  nor  stamped  at  the  time,  the  value 
of  the  mouzah  was  considerable,  the  rent 
very  small,  and  there  was  no  evidence  ih 
any  consideration  was  paid.  Considering 
tlie  relation  of  the  parties,  and  the  facta 
which  have  been  referred  to,  the  Princip«l 
Sudder  Ameen  and  the  High  Court  seem  to 
their  Lordships  to   be   perfectly  justified  lu 
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gafinjT  thnt  nnless   the  holder  of  the   mo- 

kurraree    gave    satisfactory  evidence  of   its 

execution  and  of  its  bona  fides,  they  could 

not  bold  thfit  it  was  a  valid   instrument  as 

against  tlie  zur-i-peshgee.     Tiie  High  Court 

Jo  not  affirm  the  judgment  of  the  Principal 

Siidder  Ameen   without   looking  at  the  case 

for  themselves,  an<l  it  appears  thnt  thf»y  did 

ioolt  at  the  evidence  to  whicfi   Mr.   Doyne 

referred,  to  satisfy   themselves  of  its  weight 

and  effect,   and   they   thought  it  was  not  the 

Vied  of  proof  that  should   be  given  in  a  case 

^Vich,  upon  the  face  of  it,  was  so  suspicious. 

Tbeysay  in  their  judgment : — "  The  point  for 

"drtision  really  and  substantially  is,  whether 

"the  case  made  out  by  the  plaintiffs,   resting 

''asitdoesupoD  the  zur-i-peshgee  deed,  which, 

'on  the  finding  of  the  Privy  Council  in  the 

'^seveml  suits  between  these  parties,  is  a  good 

"and  valid  insiruraent,   has  been  sufficiently 

"answered  by  the  alleged  mokurruree  which 

"ihe  defendants  set  up.     Now,   besides   thnt 

"we  have  before  us  whnt  seems  a  satisfiiciory 

"judgment  of  ihe  Principal    Sudder  Ameen, 

"M"ulvie  Mahomed   Wuheedooddeen,  upon 

"tliis  point,  which  was  in  issue  in  his  Court, 

"tliat  decision    not  being    impugned    upon 

"what  appeared    to  be   any    valid  grounds  ; 

"in  point  of  fact  it  seems  that   the  defendant 

*'ga?e  neither  in  this  case,  nor  in  any  of  the 

"other  cases   in  which   these   parties    were 

*' concerned,   anything  approaching  to  direct 

"evidence  of  tlie  execution  of  his  mokurruree. 

"It  is  shown    thnt   in  another  case  between 

"Rajah  Saheb  Prolad  Sen  and  the  Tewarees, 

"some  of  the   witnesses  referred  incidentally 

"  to  this  mokurruree,  and  we  are  asked  to  infer 

"from   that   that   those   witnesses   might,  if 

"funber    examined,    have     given     positive 

"testimony  on  the  point  ;  and  it  is  suggested 

"that  the  defendant  had  not  fully  present  to 

"his  mind   the  necessity  of  setting   up   the 

"mokurruree   by  direct  evidence,   and  upon 

"that  suggestion  we  have  been  asked,  at  this 

**  time  of  day,  to  send  this  case  back  to  the 

"Court  of  the  Subordinate  Judge  of  Sarnn  in 

**  order  thnt  a  fresh  issue  may  be  framed,  and 

"the    parties    allowed     an    opportunity    of 

"adducing  evidence  upon  it." 

The  High  Court,  having  referred  to  the 
Wily  evidence  given  by  the  appellant  in 
»opport  of  the  mokurruree,  held  it  to  be 
entirely  insufficient  for  that  purpose  ;  their 
Wdsbips  think  that  their  judgment  is  cor- 
fecl,  and  that  the  High  Court  were  also  right 
in  not  putting  a  case  of  this  description  into  a 
train  for  further  inquiry.  They  will,  there- 
f«r«,  liumhly  recommend  Her  Majesty  to 
•ffirm  tlie  judgmfuts  appealed  from,  | 


[Privt  Council  Judgment.] 

The  12th  December  1874. 

Present : 
Sir   James   W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,   and    Sir   Robert 
P.  Collier. 

Putnees^Sale  under  Reg.   VIII  of  \S19,  e,  8— 
Construction  of  the  word  "  Substantial" 

On   Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,''^ 

Ram  Sabuk  Bose 

versus 

Monmohini  Dossee. 

The  statutory  sale  of  an  under-tennre  under  Heg; 
VIII  of  1819  cannot  be  set  aside,  because  one  of  the 
witnesses  to  the  notice  ^which  was  in  fact  served)  turna 
out  not  to  be  substantial. 

The  Higli  Court's  construction  of  the  word  "substan- 
tial" in  Section  8  of  the  above  Regulation,  as  meaning 
a  wealthy  man  from  whom  damages  could  be  recovered 
by  the  putneedar  in  the  event  of  the  attestation  bein^ 
false,  was  held  by  the  Privy  Council  to  be  too  limited 
a  view;  wealth "beintj  only  one  element  in  the  position 
and  status  of  the  witness.  If  he  lived  in  the  neigh- 
bourhood and  was  a  respectable  roan  and  of  good 
character,  their  Lordships  saw  no  reason  why  the  Judge 
might  not  properly  come  to  the  conclusion  that  he  was  a 
substantial  person. 

In  this  case  their  Lordships,  having  heard ' 
the  argument  on  the  appeal,  propose  to  give 
judgment  upon  its  merits,  and  some  observ- 
ations will  subsequent Ij  he  made  on  the 
objection  which  was  taken  to  the  statements 
in  the  petition  of  appeal. 

The  suit  was  brought  bj  a  putneedar  to 
set  aside  the  sale  of  his  putnee  talook,  called 
Juggutbulhibpore,  which  had  been  sold  for 
arrears  of  rent  through  the  Collector,  under 
the  provisions  of  Regulation  VIII  of  1819, 
and  the  defendants  to  the  suit  were  the 
zemindar  Muddun  Mohun  Haldar,  and.  the 
purchaser  at  the  sale.  Rum  Subuk  Bose. 
The  plaint  charged  fraud  on  the  part  of 
the  zemindar  and  the  purchaser  in  the 
proceedings  previous  to  the  sale,  and  charged 
I  hat  the  receipt  of  the  noiice  which  was 
served  und«  r  the  provisions  of  the  Act  had 
been  forged.  Various  objections  taken  to 
the  sale  have  been  disposed  of  in  favour 
of  the  defendants,  and  one  only  remains 
for  consideration  in  the  present  appeal  ; 
that  is,  whether  the  witnesses  who  have 
signed  the  receipt  are  substantial  persons 
withiu  the  meiming  of  the  Regulation. 

*  From  the  judgment  of  Kemp  and  Glover,  JJ.,  in 
Special  Appeal  No.  28G  of  1964,  decided  18th  February 
1865,  2  W.  R.,  CivU,  188. 


Digitized  by 


Google 


iU 


Civil 


THE    WEEKLY    REPORTER.      RuUfigs,     [Vol.  XXUI. 


The  Begiilation  provides,  in  the  second 
clause  of  the  eighth  sectioa,  for  the  maoner 
iu  which  the  notice  of  sale  shall  be  served 
and  published.  It  directs  that  it  shall  be 
stuck  up  in  some  conspicuous  part  of  the 
cutcherry  of  the  zemindnr,  and  it  also 
provides  for  publicity  and  service  in  the 
cutclierry  of  the  defaulter.  It  is  with  the 
latter  only  that  it  is  necessary  to  deal  in 
tiie  present  appeal.  Tlie  Regulation  says : 
''A  similar  notice  sltall  be  stuck  up  at  the 
*'sudder  cutcherry  of  the  zemindar  himself, 
**  and  a  copy  or  extract  of  such  part  of  the 
"  notice  as  may  apply  to  the  individual  case 
''shall  be  by  him  sent  to  be  similarly  pub- 
*'  lished  at  the  cutcherry  or  at  the  principal 
"town  or  villftge  upon  the  land  of  ihe 
**  defaulter.  The  zemindar  shall  be  exclu- 
**sively  answerable  for  the  observance  of 
**  the  form  above  prescribed,  and  the  notice 
''required  to  be  sent  into  the  mofussil  shall 
"be  served  by  a  single  peon,  who  shall  bring 
"bnck  the  receipt  of  the  defaulter  or  of  his 
"  mnnager  for  the  same,  or  in  the  event  of 
•'  inability  to  procure  this,  the  signatures  of 
"  three  substautial  persons  residing  in  the 
**  neighbourhood,  in  attestation  of  the  notice 
*' having  been  brought  and  published  on  the 
«  spot." 

It  appears  that  the  receipt  of  the  defaulter 
could  not  be  obtained.  His  gomasta  was 
seen,  but  he  refused  to  give  one  ;  and  there- 
upon the  peon  obtained  the  signatures  of 
seven  persons  who,  it  is  alleged,  resided 
in  theneipjhbourhood.  At  the  hearing  before 
the  Principal  Sudder  Ameen,  evidence  was 
given  as  to  the  residence  and  the  status  of 
three  of  those  seven,  and  the  Principal 
Sudder  Ameen,  being  satisfied  that  they 
were  substantial  persons  within  the  meaning 
of  the  Regulation,  thought  it  unnecessary  to 
go  into  evidence  with  respect  to  the  other- 
four  ;  and  he  found  in  very  distinct  terms 
these  three  persons  resided  in  the  neighbour- 
hood, and  were  substantial  persons.  This 
is  his  finding  upon  the  facts  : — "  The 
"  plaintiffs  take  exception  to  tlie  above 
"  seven  persons  not  residing  in  the  neigh- 
"  bourhood  of  the  defaulter's  mehal.  To 
**  this  it  would  be  observed  that  Warris 
"  Mollah,  one  of  the  seven  persons  above 
"  alluded  to,  was  the  mundul  of  Juggut- 
**  bnllubpore,  and  Goluck  Chowkeedar  was 
"  the  chowkeedar  of  the  village.  These 
"  two  certainly  are  what  the  law  calls  *  sub- 
"  stantial  *  men.  As  regards  Kabel,  though 
*'  not  a  man  of  much  consequence,  he  was 
"  known  to  carry  on  the  trnd«  of  a  tailor 
'*  in    the   village  ;    consequently,   a   receipt 


"  signed  by,  among  others,  three  sach  men 
"  as  Warris,  Goluck  Chowkeedar,  aud  Kabel, 
"must  be  considered  a  sufficient  proof  for 
''the  service  of  notice.  A  more  respect- 
"  ably  signed  document  cannot  be,  from  the 
"  circumstances  of  the  country  (the  respect- 
"  able  portion  of  every  community  being  at 
"  all  times  averse  to  appear  in  a  court  of 
"  justice)  expected."  The  objection  at  their 
Lordships'  bar  was  directed  only  to  one  of 
tliese  wirnesses,  Kabel,  who  carried  on  the 
trade  of  a  tailor.  It  has  not  been  contended 
that  the  other  two  did  not  satisfy  the 
requirements  of  the  statute,  although  in  ilie 
judgment  under  appeal  it  appears  to  haYC 
been  held  by  the  High  Court,  contrary  toita 
former  decision  on  the  same  point,  that  two 
of  them  did  not  satisfy  its  words. 

There    was    an   appeal  from   the    finding 
of  the    Principal     Sudder     Ameen    to  the 
Judge    of    the   24-Pergunuahs  ;    and    Mr. 
Beaufort,     the     Judge     of     the      24-Per. 
gunnalis,      affirmed      the       decision,     fle 
affirmed   it   upon   two  grounds  :  first,  Dp 
the  facts,  and  then  that  supposing   the  wii- 
nesses  did  not  satisfy  the  statute,  still  ikAm» 
having  been  really  served  upon  the  plainti^ 
the  putneedar,  as  was  proved  in  the  <au»f, 
through   his  gomastah,    the    non^omplinnce 
with  the  direction  of  the  statute   would  not, 
under    the  circumstances,  vitiate  what  hud 
been  done.  His  finding  is:— "lam  of  opinion 
*'  that   the   appellants   have  failed   to  shovf 
"any   sufficient   ground    for    rejecting  il;e 
*'  receipt.     Whe»  the  gomastah,  who  was  in 
"  the  cutcherry,  refused  to  give  a  receipt,  tlie 
"  peon  brought  the  guru  of  the   village,  and 
'*made  him    write  a   receipt   under  a  tree 
'*  close  by,  and  then  he  got  some  of  the  by- 
"  standers  to  sign  the  receipt     The  evidence 
*'  proves   these   facts,   and   proves  that  the 
"  three  persons  who  were  called  as  witnesses 
"at  the  trial  of  the  case  in  the  Lo^er  Court 
"  saw  the  notice  affixed  to  the  door  ;  aud  I 
"  find  no  ground  for  holding   that  they  nrc 
"  not  substantial  within  the  meaning  of  the 
'*  law  ;  I   think  that  all  that  is  required  is 
"  good  evidence  to  the  fact  of  the  publicn- 
"  tion  of  the  notice   on   a  certain  date,  and 
"  that  that  has  been  supplied  in  this  ease ; 
therefore    he   affirmed  the  judgment  of  the 
Court  below  upon  the  fact  that  these  wit- 
nesses were  substantial  men.     Then  he  goes 
on  thus:—"  I  would  go  further  and  say  that 
'*  the  directions  of  the  law  are  intended  for 
"the    guidance    of    the    Collector    only. 
Then  he  gives  liis   reasons.     "  Before  p"'- 
"  ting  up  the  putnee  tenure  to  sale  he  ro"*' 
"require   proof   that   the   notice   was  dulf 
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"served,    and     the    Inw    snjs     that     such 
"proof  must  be  of  such  and  such  a  nature. 
" TJie  Collector  is  not  required  to  take  evi- 
^'Jence;  he  has    to    examine    merely   the 
"written  documents  produced  by  the  zemin- 
"  dar,  and  if  the  proof  appears  to  be  prima 
^ facie  good,  the  putnee   is  sold   on  the  re- 
"sponsibility  of  the  zemindar.     Then,  if  the 
^'pQtneedar  has  recourse  to  the  Civil   Court, 
"the  issue  is  not  whether  the  proof  adduced  to 
"the  Collector  at  the  time  of  sale  was  strict- 
"^  within    the    words    of    tlie    law,     but 
"ihctlier  the  evidence  adduced  before  the 
"Court  to   prove  the   service  of  the  notice 
"(■or  before  a   certain    date,    is    credilde 
•*ffld  satisfactory.      The   reasonable  object 
'of  the  law  is    that  the  defaulter    should 
••laiTe    timely    notice   of    the   intention    to 
"fell;  and  if  it  be  proved  that  such  notice 
"was  given    to     the    satisfaction    of    the 
"Court,  the   number  of    witnesses  present, 
"their  actual  status  in  social  life,  and  the 
•disiance  of  their  dwelling  houses,  are  points 
"  which  are  imroaterial."     It  is  to  be  observ- 
ed thnt  on  this    point  there  is   a  decision  of 
the  High  Court,   when  Sir  Barnes  Peacock 
presided  in    it,    to    the  same  effect.     In  the 
case  of  Sona  Beebee,   Appellant,  and    Lall 
Chand  Chowdhry  and  another,    Respondents, 
reported  in  the   9ih   Weekly   Reporter,  page 
242,  the  Chief  Justice  says:  "Tliis  was  a  suit 
"to  cancel  a  sale  of  an  under-tenure  under 
'^Regulation   VllI  of  1819.     The   material 
"part  of  clause  2,  section  8,  Regulation  VIll 
"of  1819,  so  far  as  this  ease  is  concerned,  is 
"that  the  notice  required  to  be  sent  into  the 
'^roofas^il  shall  be   served.     The  zemindar  is 
"exclusively  answerable  for  the  observation 
''of  the  forms   prescribed   by   that    clause. 
"The  subsequent  part  of  the  section,  which 
''prescribes  that  the  serving  peon  shall  bring 
"back  the  receipt  of  the  defaulter   or  of  his 
"manager,  or  in  the  event  of  his  inability  to 
"procure  it,  that  he  shall  obtain    that   which 
"  by  the  Regulation  is   substituted  for  it,  is 
"merely  directory,  and  if  not  done  does  not 
'vitiate  the  sale,  provided  the  notice  is  duly 
"served." 

Their  Lordships  are  disposed  to  agree 
with  the  judgment  of  the  High  Court  as 
delivered  by  Sir  Barnes  Peacock,  confined  as 
it  is  to  cases  where  there  is  proof  that  the 
Dotiee  was  duly  served.  The  consequences 
of  holding  that  a  statutory  sale  of  these 
potnees  could  be  set  aside,  because  one  of  the 
witoesses  to  the  notice  turned  out  not  to  be 
mbstantial,  when  it  was  in  fact  served,  would 
be  to  give  too  great  effect  to  form  at  the 
ezpenae  of  substauce. 


The  putneedar  was  not  satisfied  with  these 
two  decisions.  Although  the  point  is  certainly 
small  and  narrow,  whether  this  tailor  was  a 
substantial  man  or  not,  he  appealed  to  tlie 
High  Court.  The  two  Courts  below  having 
found  that  in  point  of  fact  Kabel  was  a 
substantial  person,  his  appeal  could  only  be 
upon  matter  of  law,  namely,  that  they  had 
misconstrued  the  Regulation  and  the  meaning 
of  the  word  '^substantial."  Upon  this  appeal 
to  the  Higli  Court,  he  at  first  fared  no  better 
than  he  bad  done  in  the  Courts  below,  and  a 
Division  Bench  of  the  High  Court  affirmed 
the  two  former  judgments,  and  for  reasons 
which  to  their  Lordships'  minds  are  perfectly 
satisfactory.  Having  noticed  some  of  the 
objections  which  are  not  now  relied  upon, 
they  say  :— **  Next,  as  to  these  witnesses' 
"  respectability.  The  word  used  in  the  Regu- 
"  lation  is  '  substantial,'  meaning,  of  course, 
**  men  who  have  some  status  in  the  commu- 
'*  nity,  men  of  local  infiuence  or  importance, 
"  or  respectability.  We  think  that  the  law 
"  has  been  complied  with  on  this  point  also. 
'*  One  of  the  witnesses  is  the  Muiidul,  the 
"  headman  of  tlie  village  ;  another  is  the 
'*  Chowkeedar,  an  official  whose  attestation  is 
"  always  considered  as  the  best  possible  in  all 
"  matters  connected  with  service  of  notice." 
It  is  well  to  call  attention  pointedly  to  this 
finding  as  to  the  Chowkeedar,  because  it  is 
entirely  inconsistent  with  the  decision  of  the 
same  Division  Bench  upon  review,  where 
they  considered  that  the  Chowkeedar  is  not  a 
substantial  witness  within  the  meaning 
of  the  Act.  "  The  tliird  appears  to  be  a 
"tailor,  residing  temporarily  at  the  place, 
"but  who  lives  in  the  neighbourhood. 
"  This  man  is  declared  to  be  not  a  pro- 
"per  witness.  We  do  not  see  why  the 
"  man  is  not  to  be  considered  competent  to 
**  attest  the  serving  of  notice.  He  appears 
"  to  be  a  respectable  man,  though  not  a  rich 
"one;  and  besides,  the  phrase  *  substantial,' 
"on  which  special  appellant  lays  so  much 
^*  stress,  must  be  taken  comparatively.  In 
"  a  small  village  the  measure  of  a  •  substan- 
"tial*  witness  will,  of  course,  be  much 
"  lower  than  in  a  place  of  importance." 

The  putneedar,  still  dissatisfied,  applied 
for  a  review  of  that  judgment,  and,  upon  the 
review,  the  Court,  consisting  of  the  same  two 
Judges,  without  much  reference  to  or  discus- 
sion of  their  former  judgment,  reversed  it 
upon  grounds  to  which  I  Will  now  refer. 
In  order  to  see  upon  what  grounds  the  Court 
really  acted  in  thus  reversing  their  foimer 
judgment,  it  is  necessary  to  say  that  they 
I  refer  io  their  judgment  to  the  contention  of 
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Mr.  Pnul,  the  counsel  for  the  nppellant,  in 
tiiis  way  :  "  It  is  conteoded  by  Mr.  Pnul,  the 
"  learned  counsel  for  the  applicnut  for  review, 
'^  that  the  law  requires  tliat  the  attesting 
''witnesses  must  be  'substantial,'  that  is 
"  to  say,  responsible,  moderately  wealthy 
*'  men,  against  whom,  in  a  case  of  false  atces- 
*' tation,  the  party  injured  may  have  his 
**  remedy  in  a  suit  for  dnmai»es."  This  is 
what  they  observe  on  the  evidence  t  "  Now, 
'*  in  this  case,  tlie  attesting  parlies  are  suffi- 
"cient  in  number,  and  they  reside  in  tlie 
"  neighbourhoo<l,  but,  with  the  exception  of 
"  the  Mundul,  the  rest  are  not  what  can  be 
"called  substantial  persons.  Oue  is  the 
"  Chowkeedar  of  the  village,  and  the  other  a 
"  thika  tailor.  The  Legislature  invested  the 
"zemindar  with  the  power  of  bringing  sub- 
'*  ordinate  putnees  to  sale,  and  made  him 
"  exclusively  answerable  for  the  due  obser- 
"  vaiice  of  the  prescribed  processes  under 
*'  which  such  tenures  could  be  brought  to 
"  sale.  To  protect  the  putneedar  from  fraud, 
"  it  was  enacted  that  the  notice  of  sale  must 
"  be  attested  by  three  substantial  persons. 
"  Now  it  is  clear  that,  unless  the  attesting 
''  parties  answer  to  the  common  meaning  to 
"  be  put  upon  the  word  '  substantial,'  the 
"  putneedar  would  be  wholly  without  remedy 
"  in  case  of  false  attestation."  Now  the 
Court,  this  being  a  special  appeal,  could  only 
decide  upon  some  matter  of  law,  and  the 
matter  of  law  which  they  appear  to  rule  upon 
the  construction  of  this  Act  is  that  the 
word  "  substantial "  means  a  wealthy  man 
from  whom  damages  could  be  recovered  by 
the  putneedar,  supposing  the  attestation  to 
be  false. 

Their  Lordships  think  that  this  is  too 
limited  a  view.  It  is,  no  doubt,  desirable 
that  men  of  property  should  sign  these 
receipts  if  they  can  he  obtained,  but  wealth 
is  only  one  element  in  the  position  and  status 
of  the  witness,  and  if  he  lives  in  the  neigh- 
bourhood, and  if  he  be  a  respectable  man  and 
of  good  character,  their  Lordships  see  no 
reason  why,  upon  evidence  appearing  of  such 
facts,  of  which  the  Judge  in  each  case  must 
satisfy  himself,  the  Judge,  in  estimating  the 
position  of  the  man,  may  not  properly  comn 
to  the  conclusion  that  he  is  a  substantial 
person.  In  the  present  case,  the  evidence 
appears  to  show  that  the  man  objected  to 
carried  on  the  trade  of  a  tailor,  that  he  had 
lakheraj  lands,  that  he  lived  in  the  neigh- 
bourhood,  was  well  known,  and  was  (to  use 
a  description  built  up  of  many  circumstances) 
a  "respectable"  person.  Their  Lordships 
think  that  upon  such  evidence  the  Judge  of 


first  instance  and  the  Judge  of  the  24* 
Pergunnahs,  who  had  a  right  to  review 
his  decision  on  questions  of  facts,  might 
properly  come  to  the  conclusion  that  ibe 
witness  was  a  substantial  man.  Their  Lord- 
ships,  therefore,  think  that  the  first  judgineut 
of  the  High  Court  was  more  correct  tbaa 
the  last. 

On  these  grounds,  their  Lordships  Lave 
come  to  the  conclusion  to  reverse  the  second 
judgment  of  the  High  Court  upon  the  review  ; 
but  inasmuch  as  the  zemindar  Mudduu 
Mohun  has  not  appealed  from  that  judgment, 
they  see  no  reason  to  give  him  relief,  so  for 
as  the  order  affected  him  personally  only; 
that  is  to  say,  so  far  as  it  ordered  him  to  paj 
the  costs  ;  and  ihere/bre  the  reversal  of  tlie 
judgment  will  be  without  giving  any  right  to 
him  to  have  any  costs  that  he  may  have  paid 
under  it  refunded. 

Their  Lordships  have  given  very  aeriooj 
attention  to  the  objection  raised  by  Mr.  Gra- 
ham, on  the  part  of  the  respondents,  to  tk<i 
inaccuiate  statements  in  the  petition  foriei?e 
to  appeal  to  Her  Majesty.  The  appeal  wis 
made  to  Her  Majesty  upon  special  groonds, 
one  being  that  the  question  was  of  cousider- 
able  practical  importance  upon  the  conslroo 
tion  of  the  Regulation.  The  petitioner  was 
obviously  out  of  time,  and  he  could  only 
obtain  leave  to  appeal  by  excusing  that  lapse 
of  time.  Some  of  the  statements  in  ite 
petition  are  clearly  inaccurate.  It  is  auted, 
amonjj  other  things,  that  the  petitioner  bim- 
self  had  applied  for  review  of  the  judgment 
now  appealed  from  on  the  3rd  of  February 
1866,  and  that  the  learned  Judges  of  the 
Division  Bench  ditfered  in  opinion  as  to  the 
propriety  of  allowing  the  application,  and 
did  not  allow  it;  and  he  introduced  tlie  fact 
of  that  petition  to  the  High  Court  hb  an 
excuse  for  a  part  of  the  delay,  alleging 
further  that,  according  to  the  then  understood 
piactice  of  the  Court,  which  he  spys  was 
afterwards  changed,  the  ap()lication  was  m 
time.  It  turns  out  that  the  stuteraent  is  in- 
accurate in  this,  that  he  did  not  petition  the 
Court  for  a  review  of  the  judgnpentatail,  but 
that  the  petitioner  was  the  zemindar  Mudduo 
Mohun.  Now  when  he  came  to  excuse 
himself  for  the  lapse  of  time,  it  is  obvious 
that  he  should  have  been  particularly  careful 
to  give  their  Lordships  accurate  information 
upon  the  points  relating  to  that  petition  for 
review.  If  he  had  correctly  stated  the  facts 
in  his  petition,  although  the  point  to  be 
decided  in  the  appeal  was  one  of  general 
importance,  leave  to  appeal  might  not  ana 
probably    would    not    have    been   graut^* 
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There  is,   ihereforey  a  material  misatatement 
in  tira  peiitioQ. 

Their  Lordsliips  have  condidered   whether 

tlie   misstatement    was     intentionuUj  made 

with  a  Piew  to  deceive  this  tribunal  ;  and  if 

tiiej  had  been  clearly  satisfied  that  this   was 

tlid  iotentlou  of  the   petitioner,   or  of  those 

who  ndvise  him  in  India,  they  would,  even  at 

tills  late  stage,  dismiss  the  appeal  ;  but  they 

nre  not  fully   satisfied   that   such   was   the 

iiiuniion  ;  and  although    the  misstatement  is 

nxknal,  and  one  that  clearly   ought  not    to 

We  occurred,  und  shows,  at  least,   a  great 

ii<alof  culf>abld  negligence,  they  are   not   so 

uid%^  that  it  was  done  with  the  intention 

ki  deceive,   as  to  dismiss  the  appeal   at   this 

laie  period.     They  desire,   however,   to    say 

tlutthfy  think  so  seriously  of  this  objection, 

tud  it  is  80   necessary   to  insist  that  there 

{Iioald  be    uberrima  fides  on    the    part   of 

tio^  who   come    for  leave   to   appeal,    on 

sifcial  ^rounds,    to  Her  Majesty,  that  they 

iQust  mark  their  sense  of  what  has  occuried 

l)j  refusing    to   give   to   the   appellants  the 

cosis  of  the   appeal.      They   desire   further 

to  ivj  that  if  the  ohjectiou  had   been   made, 

M  it  ought   to  have  been,  by  a  preliminary 

motioD,  they    liave   little   doubt  that  motion 

would  have  been  successful,   and   the   order 

for  hearing    the  appeal  rescinded.     Even  if 

it  iiad  been  made  before  the  appeal  had  been 

entered  upon  at  their  Lordships'  bar — when 

It  was  called  ou — they   must  have  yielded  to 

it ;  but  cuusldering  that  the  appeal  has  beeu 

heard  upon    the   merits,   that   Mr.  Doyne's 

observations  upon  the    facts  and  the  law  had 

been  concluded,  and  it  was  only  iu  the  course 

of  the  argument  for    the   respondents   that 

tliis  objection    was  taken,  they  think,  under 

ail  the  circumstances  of  the   cuse,  that  they 

ought  not  now  to  dismiss   the   appeal,   and 

tbat  it  will  be  enough  to  mark  their  sense  of 

the  impropriety  of  the  petition  by  the  refusal 

of  costs. 

In  their  Lordships'  opinion,  an  objection 
of  this  kind  ought  to  be  takeu  by  the 
respondents  as  early  as  the  matter  is  brought 
to  their  notice,  for  the  plain  reason  that  if 
^e  leave  to  appeal  is  on  that  ground 
rescinded,  no  further  costs  are  incurred,  and 
it  is  wrong  to  leave  the  objection  until  the 
hearing  of  the  appeal,  when  the  record  has 
^n  seut  from  India,  and  when  all  the  costs 
Attending  the  hearing  have  been  incurred. 
Ill  the  present  case  not  only  was  there  no 
preliminary  motion  made  to  rescind  the  leave 
to  appeal,  but  the  respondent's  case,  altliough 
referring   to  the  facts,  did  not  point  to  them 


with    distioctness,   and  there  is  no  reason 
directed  to  the  objection. 

Under  these  circumstances,  their  Lord- 
ships think  that  they  will  best  perform  their 
duty,  the  appeal  having  been  heard,  and 
their  Lordships  being  clearly  of  opinion  that 
the  judgment  appealed  from  is  wroniic,  by 
reversing  that  decision,  but  doing  so  without 
costs  ;  and  that  will  be  the  recommendation 
they  will  humbly  make  to  Her  Majesty, 


The  14th  December  1874. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  Kt,  Chief 
Justice^  and  the  Hon*ble  W.  Ainslie, 
Judge. 

Hindoo  Law — Succession — Brother's  Daughter's 
Sons  ^Paternal  Grandfather's  Great  Grand' 
sons. 

Case  No.  273  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordiiiate  Judge  of  Rajshahye^ 
dated  the  \2th  November  1873,  affirming 
a  decision  of  the  Moonsiff  of  Seraj" 
gunge,  dated  the  29th  July  1872. 

Gobiud    Pershad    Talookdar     and    another 
(two  of  the  Defendants)  Appellants^ 

versus 

Mohesh  Chunder  Surmah  Ghuttack  (Plaintiff) 
Respondent, 

Uaboo  Rash  Beharee  Ghose  for  Appellants. 

Baboo   Issur    Chunder    Chucherbutty    for 

Respondent. 

In  a  suit  disputing  the  succession  to  the  property  of 
C.  P.,  deceased,  the  plaintiffs  were  his  brother's  daugh- 
ter's sons,  and  the  deieodauta  his  paternal  grandfather's 
great  grandsons. 

Adopting  the  principle  of  the  Full  Bench  decision  in 
18  W.  li.,  F.  B.,  49,  the  Court  felt  bound  to  consider  which 
of  the  partieslwas  C3mpetent  to  confer  the  greatest  amount 
of  spiritual  benefit  on  the  deceased.  Accordingly,  it  was 
found  that  the  defendants  offer  one  oblation  in  which 
the  deceased  participates, — riz.,  to  his  grandfather,  and 
their  great  grandfather ;  and  that  the  plaintiffs  offer  two, 
ri^.,  to  his  father  and  grandfather  being  their  great  grand- 
father and  great-great-grandfather.  But  as  these  are 
maternal  ancestors  of  the  plaintiffs,  whilst  the  oblation  at 
the  defendant  is  offered  to  a  purernal  ancestor,  and  the 
latter  is  of  superior  religious  efficacy  (the  difference  of 
number  being  no  ground  of  preference  where,  as  here,  the 
cakes  are  not  of  the  same  description),  it  was  held  that 
the  defendants  were  to  be  preferred  to  the  plaintiffs,  and 
were  the  heirs  of  C.   1*. 

Couch,  C,J, — Thr    plaintiffs  in  this  suit 
are  the  broiher'o  duuj^hter'a  aous  of  Chuudee 
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Fersbnd,  tmd  the  1st  nnd  2Dd  defendants  are 
liis  paternal  grandfather's  great  grandsonp. 
The  wife  of  Chiindee  Pei'shad  survived  him, 
and  died  in  Bypack  1278.  The  property 
which  is  the  subject  of  ihe  suit  is  clairaed 
by  the  plaintiffs  as  the  heirs  of  Chuudee 
Pershad  according  to  the  Hindoo  law  current 
in  Bengal.  Both  the  Lower  Courts  have 
decided  in  the  plaintiff's  favor,  and  the 
defendants  have  appealed  to  this  Court. 

The  question  thus  raised  is  one  upon  which 
the  authorities  upon  the  law  in  Bengal  do 
not  agree.  In  the  Dayabhaga,  Chapter  II, 
section  6,  verse  9,  it  is  said: — "  Tbe  succes- 
"  sion  of  tbe  grandfather's  and  great-grand- 
"  father's  lineal  descendants,  including  the 
"  daughter's  son,  must  be  understood  in  a 
'^  similar  manner,  according  to  the  proximity 
"  of  the  funeral  offering,  since  the  reason 
*'  stated  in  the  text  '  for  even  the  son  of  a 
*^  daughter  delivers  him  in  the  next  world, 
*'  like  the  son  of  a  son,'  is  equally  applicable, 
*^  and  his  father's  or  graudfatber's  daughter's 
'*  sou,  like  his  own  daughter's  son,  transports 
*^  bis  manes  over  tbe  abyss  by  offering  obla- 
**  tioQS  of  which  he  may  partake."  The 
verse  which  precedes  this  is : — "  But  on  failure 
*'  of  heirs  of  the  fatber  down  to  tbe  great 
**  grandson,  it  must  be  understood  that  the 
«  succession  devolves  on  the  father's  daugb- 
<<  ter's  son  (in  preference  to  the  uncle),  iu  like 
'*  manner  as  it  descends  to  the  owner's  daugh- 
"  ter's  son  (on  failure  of  the  male  issue  iu 
"  preference  to  tbe  brotber)."  The  brother's 
daughter's  son,  or  grandfather's  grunddaugh- 
ter's  son  is  not  included  here.  It  is  only  a 
daughter's  son  who  is  included  with  the 
lineal  descendants,  tbe  reason  for  it  being 
given.  The  brother's  daughter's  son  is  not 
anywhere  expressly  mentioned  by  this  au- 
thor, but  he  is  nevertheless  entitled  to  be 
recognized  as  an  heir  for  the  reasons  given 
in  the  judgment,  which  we  shall  presenily 
refer  to.  In  Sreekrishna's  commentary  on 
the  Dayabhaga,  the  brother's  daughter's  son 
is  in  like  manner  omitted,  but  in  the  Dayn- 
krama  Sangraha  he  states  a  different  rule. 
Chapter  I,  section  10,  verse  1,  is  : — '*  Ou 
**  failure  of  tbe  brother's  grandson,  the  suc- 
^'  cession  goes  to  tbe  father's  daugli ter's  son, 
*'  for  he  presents  three  funeral  oblations, — 
"  namely,  to  the  father,  paternal  grandfather, 
"  and  paternal  great-grandfather  of  tbe 
**  deceased  owner,  «.e.,  to  his  own  maternal 
"  grandfather,  maternal  great-grandfather,  and 
**  maternal  great-great  grandfather."  Verse  2 
is : — "In  default  of  the  father's  daughter's  son, 
'*  the  brother's  daughter's  sou  succeeds,  for 
'*  lie  presents  two  fuueral  cake?,  la  which  the 


*' deceased  owner   participates, — namely,  to 
"  his  (the  owner's)  fatber  and  paternal  grand- 
"  fatber."     Verse  3  is  :—"  Failing  him,  the 
*'  paternal  grandfather  is  the  successor,  for  as 
^'  tiie  fatber  is  entitled  to  succeed  on  a  fuilare 
'*  of  the  heirs  of  the  deceased  owner   CDdiug 
*'  with  the  daughters'  sou,  so  by  the   rule  of 
'^analogy,    the   succession   devolves   ou  the 
'*  grandfather    iu    default  of  heirs  down  to 
*'  the  father's  daughter's  son,  and  because  he 
*'  presents  one  oblation,  (namely,  the  owner's 
*'  paternal   great-grandfather,    i.e.,    bis  own 
"  father)  iu  which  the  deceased   owner  parti- 
**cipates.'*     The    three   verses   are  not  cou- 
sisteut.     If  by    ^'  failing  him"   in  the  3rd  is 
meant  tbe   brother's   daughter's  son,    who  is 
named  in  the  2ud,    there  is   an  iucousistency 
with  the  words  "  so  by  analogy   the   succes- 
sion '  devolves  ou  the  grandfather  in    default 
of  heirs    down    to    the    father's    daughter's 
sou  ;"  but  if  tbe  second   verse   be  omitted, 
*'  failing   him "  will    refer    to    the    father's 
daughter's  son  nomed  iu  tbe  first,  aud  tliere 
will  be  no  inconsistency.     In  the  Brat  ytm 
the  author  gives  a  different  reason  for  (he 
succession   going  to  the   father's   daugUter'd 
8on   from   that  given  iu  the  Dayabhaga.   U 
is  the  presentation  of  three  funeral  oblations, 
but  they  are  to  maternal  ancestor j.     So  are 
the  oblations  mentioned  iu  verse  2,  but  the 
one  oblation  in  verse  3  is   to  a  paternal  ao- 
<!est(>r.     An  appearance  of    consistency    is 
given  to  the  tliree  verses  by  treating  this  as 
only  of  the  same  efficacy  as  an  oblation  to  a 
maternal  ancestor,  and  making  the  succession 
L'O   according    to  the    number   of  oblations. 
But  this  seems  not  to  be  correct.     In  Cole- 
brooke's  Digest,  Book  V,  Chapter  VIII,  sec- 
tion 1,  it  is  said  in  the  commentary  on  verse  434 
by  Juggarnatha : — **  The  oblations  presented 
*'  to  the  maternal  grandfather  and  the  rest  are 
**  secoudory,  because  they  must  follow  funeral 
*'  cakes  offered  to  paternal  aucet^tors  ;  the  sou 
*'  of  a   granddaughter   can   have   no  claim, 
"  while  the  giver   or   sharer   of  a   principal 
'*  oblation  exists.     Nor  should  it  be  objected,  as 
<'  a  consequence,  that  tbe  son  of  tbe  late  pro- 
"  prietor's  daughter  or  of  his  father's  daughter, 
**and  so  forth,  could  have  no  title,  if  any  kins- 
**  man  within  the  degree  of  a  sapinda  were 
*'  living.     The  Mahabharata  showing  that   a 
"  daugliter's  son  procures  advantage  evau  by 
"  his  birth  alone  (Chap.  V.)  it  appears  that  he 
*^  does  confer  important  benefits." 

Sreekrishna  deals  with  the  uncle'^  daugh- 
ter's son  and   paternal  grandfather's  daugh* 
ter's  son  in  the  same  way  in  verses  9  and  1 3, 
;  but   when    he   conies   to    the   heirs  on   tho 
i  maternal  side  they  arc  omitted.     Accordiug  to 
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the  Dajatatwa,   oq  failure  of  the  heirs  of 
the  father  down  to  his  daughter's  son,  the 
paternal   frrandfather   succeeds  ;    on    failure 
of  him,   the  paternal  grandmother  ;  iu  de^ 
fault  of  her,  ihe  descendants  of  the  paternal 
graodfatlier,   including  his   daughter's  son; 
ill  their  default,   the   paternal   great-grand- 
father, paternal  great-grandmother,  and  the 
descendants     of    the   paternal  great-^rand- 
fnther,  including  his  daughter's  son  succeed. 
FreTioas  decisions  having  been  overruled  by 
a  Full  Bench  decision  of  this  Court,  it  will 
be  better  at  once  to  refer  to  that     In  Guru 
Gobiad  Siiaha  Mundul  versus  Anuod  Lull 
Gbose  Mojoomdar,*  Y  Bengal  Law  Report  a, 
p.  15,  the  question  was  whether,    under  the 
Hiadoo    law   current  in  the  Bengal  school, 
ihe  son    of  a   paternal   uncle's   daughter  is 
^titled  to  succeed  to  the  estate  of  a  deceased 
Hindoo,  if  no  nenrer  heirs  are  forthcoming? 
Mr.  Justice  Hitter,  who  delivered  the  judg- 
ment, began  by  saying: — '^The  solution  of  this 
*^  qoestioQ  depends  upoti  the  true  construction 
^'  of  the   Dayabhaga,  a    treatise  on  the  Hin- 
"  doc  Law  of  Inheritance  by  Jimntavahnua, 
^  the  acknowledged  founder  and  chief  of  the 
"  Bengal  schooL     The  other  authorities  cur- 
^'rent    in  that   school,  such  as  Dayakrama 
'*  Sangraha  of  Sreekrishna  Turkalunkar,  ilie 
"Dayatatwft    of  Rughooaundun,    and     the 
^  Yivada  Bhangamul  of  JuggarnaUia  Turka- 
'*  punchaoana,  are  all  of  them  almost  exolu- 
**  sively  founded  ou  the  Dayabhaga  ;  and  such 
'*  difference  of  opinion  as  there  is  between 
^  them     and     the    fundamental    treatise    is 
"entirely  confined  to  a   few   cases   of  detail 
"  which  involve  no  conflict  of  principle  of  any 
"  kind  whatever.     Such  then  being  the  state 
"  of  our  authorities,  it  is  necessary,  first  of 
**  all,  to  ascertain   whether   the   Dayabhaga 
"  itself  is  founded  on  any  general  doctrine  or 
*^  principle  which  will  enable  us  to  arrive  at 
"  a  satisfaetoiy  conclusion  on  the  point  now 
"  under  our  consideration.     We  are  of  opi- 
"nion  that  there  is  such  a  principle,  and  that 
"  it  is  no  other  than  that  of  spiritual  benefit. 
"*  Tliat  the  Hindoo  law  of  inheritance,  in  the 
"evident  acceptation  of  the  term,  is  essen- 
**  tially  based  upon  consideration  relating  to 
'*  the  spiritual  welfare  of  the  deceased  pro- 
'*  prietor,  is  a  proposition  beyond  all  dispute. 
**  All   the  ancient  rishees,  or  Hindoo  sages, 
*'  whose  texts  are  regarded  as  the  fundamental 
^  source  of  that  law,  and  all  the  commentators 
^'  on  it  whose    opinions   are  recognized  as 
^'  autliorities  in  the  difierent  schools  current 
''  in  the  country,  are  unaaimously  agreed  iu 

♦  13  \V.  K.,  F.  B.,  49. 


"  accepting  these  considerations  as  their  chief, 
"  if  not  as  their  exclusive,  guide.  The  author 
"  of  the  Dayabhaga  is  no  exception  to  the 
"  rule.  On  the  contrary,  he  is  clearly  and 
"  expressly  of  opinion,  as  we  will  presently 
"  show,  that  the  whole  theory  of  inheritance 
"  is  founded  upon  the  principle  of  spiritual 
"  benefit,  and  that  it  is  by  that  principle  alone 
"  that  questions  relating  to  it  must  be 
"  deteimined." 

After  illustrating  and  enforcing  this  pro- 
position, the  learned  Judge  says : — **  As  to 
*'  the  male  heirs  we  may  divide  them  for  the 
"  sake  of  convenience  into   the    fbllowin 
**  classes  : — 

"  1. — Sapindoy  strictly  so  called,  or  in 
*^  other  words,  relatives  connected  through 
'*  the  medium  of  undivided  oblations. 

"  2,-^Sakulayas^  or  relatives  connected 
'^  through  the  medium  of  divided  oblations. 

"  3. — Samanodakas,  or  relatives  con* 
"  nected  by  libations  of  water. 

*^  4. — Certain  specified  strangers,  oom- 
**  mencing  with  the  spiritual  preceptor  and 
**  ending  with  the  learned  brahmin  of  the 
"  same  village,  leaving  aside  the  king,  who 
'^  is  entitled  to  come  in  more  by  right  of 
^^  escheat  than  by  that  of  inheritance. 

*^  Here  again  we  find  that  the  same  prin- 
"  ciple  is  in  operation  throughout.  The 
"  sapindas  are  allowed  to  come  in  before  the 
''  sakulayasj  because  undivided  oblations  are 
'*  considered  to  be  of  higher  spiritual  value 
^'  than  divided  ones  ;  and  tiie  sakulayas  are 
'*  iu  their  turn  preferred  to  the  samanodakas, 
'*  because  divided  oblations  are  considered  to 
**  be  more  valuable  than  libations  of  water. 
'<  The  members  of  the  last  class  are  not  com- 
**  petent,  it  is  true,  to  offer  either  oblations  of 
"  food  or  libations  of  water  ;  but  even  in  their 
'*  case  the  doctrine  of  spiritual  benefit  is  not 
"  forgotten.  Thus,  for  instance,  the  lowest 
"  amongst  them, — namely,  the  learned 
'*  brahmin  of  the  same  village, — is  allowed  to 
*'  come  in  upon  the  express  ground  that  the 
"  virtue  of  the  deceased  proprietor  *  is  renewed 
**  by  the  acquisition  of  fresh  merit  through 
"  the  circumstance  of  his  wealth  devolving  on 
"  a  brahmin.'  (Verse  26^  section  6,  Chapter 
"  XI.)  This,  no  doubt,  is  an  extreme  case 
"  of  the  kind,  but  we  wish  to  draw  particu- 
"  lar  attention  to  it  as  an  instance  o^  the 
**  extreme  solicitude  evinced  by  the  author 
"  of  the  Dayabhaga  to  provide  for  the  spiri- 
"  tual  welfare  of  a  deceased  proprieior. 
"  Again,  when  we  come  to  look  at  the  iuter- 
"  nal  arrangement  of  each  of  these  classes,  so 
"  far  as  the  details  of  such  arrangement  are 
I  "  actually  given  in  the  Dayabhtt^ja,   we  find 
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*'  that  the  snme  principle  is  always  kept  in 
"  view.  Tiius  among  tiie  sapindas,  those 
"  who  are  competent  to  offer  funeral  cakes  to 
"  the  paternal  nnceators  of  the  deceased  pro- 
"  pi'ietor,  are  invariably  preferred  to  those 
**  who  are  competent  to  offer  sucli  cakes  to 
"  his  maternal  ancestors  only  ;  and  the  rea- 
^*  son  nseigned  for  the  distinction  is  thnt  the 
•*  first  kind  of  cakes  are  of  superior  religious 
"  efficacy  in  comparison  to  the  second. 
"  Similarly,  those  who  offer  larger  numbers 
"  of  cakes  of  a  particular  description  are 
*'  invariably  preferred  to  those  who  offer  a 
"  less  number  of  cakes  of  the  same  descrip- 
''  tion;  and  where  the  number  of  such  cakes, 
"  is  equni,  those  that  are  offered  ,to  nearer 
•*  ancestors  are  always  preferred  to  those 
**  offered  to  more  distant  ones." 

Ho  then  determines  that  the  son  of  a 
paternal  ancle's  daughter  is  competent  to 
-confer  spiritunl  benefit  on  the  deceased  pro- 
prietor. Referring  to  the  ol>jectlons  that  hnd 
been  urged  against  his  right,  he  says  thnt  his 
being  nowhere  mentioned  as  an  heir  in  the 
Dayabhsga  is  entitled  to  no  weight  whatever. 
And  referring  to  an  argument  that  the 
precise  position  which  the  son  of  a  paternal 
uncle's  daughter  would  be  entitled  to  hold 
according  to  the  principle  of  spiritual  benefit 
would  interfere  with  that  which  lias  been 
assigned  by  the  author  of  the  Daynbhnga  to 
some  of  the  heirs  specified  in  the  earlier  part 
of  Chnpter  II,  he  says  : — **  Whether  this  is 
^^  really  the  case  or  not  we  need  not  pause 
<*  to  enquire,  for  what  we  have  to  determine 
**  in  the  present  case  is  not  the  precise  posi- 
*•  tion  which  the  son  of  a  paternal  uucle'a 
•*  daughter  is  entitled  to  occupy  in  the  category 
•*  of  heirs,  but  whether  he  is  entitled 
^'to  inherit  at  all.  If  the  author  of 
*'  the  Dayabhaga  has  in  fact  ^iven  to  any 
"  particular  heir  or  heirs  a  position  which,  if 
**  not  strictly  consistent  with  the  principle 
**  which  he  has  himself  laid  down  for  our 
**  guidance,  the  utmost  that  can  be  said  ia 
•'  that  that  particular  heir  or  heirs  should  be 
^'  allowed  to  retain  that  position.  But  the 
**  circumstance,  even  if  true,  cannot  be 
^'accepted  as  a  sufficient  reason  to  justify 
**  the  total  exclusion  of  one  single  individual 
"  who  is  really  competent  to  satisfy  all  the 
*•  requirements  of  that  principle.  If  in  any 
**  case  which  may  arise  hereafter,  it  should 
**  become  necessary  for  us  to  determine  the 
^  precise  position  which  the  sou  of  a  paternal 
•*  uncle's  dau<!hter  is  entitled  to  hold  in  the 
•*  order  of  succession,  the  question  would 
**  fairly  arise  whether  the  details  of  a  work 
<*  like  the  Dayabhaga  onght  to  be  permitted 


"  to  override  the  principle  upon  which  it  is 
*' admittedly  based.  We  have  n\n»Aj 
'^  shown  that,  according  to  the  author's  own 
"  interpretation  of  Menu,  the  nearest  heir  b 
"  he  wiio  is  competent  to  confer  the  greatest 
"  amoant  of  spiritual  benefit  on  the  deceased 
"  proprietor." 

Now   it  is   to   be  observed  that  iu   this 
judgment,  the    passages   in   the  Dajnkminn 
Sangralin  which    are  expressly  in  point  are 
nowhere   relied  upon.     Tliey  are  not  eyeu 
referred    to    by    Mr.    Justice    Mitter.    In 
Gobindo  Hareekar  versus  Woomesli  Chaoder 
Roy,  Weekly  Reporter,  Special  No.  176,  ilie 
learned  Judge,  being  Counsel  for  the  appel- 
lant,   had   convinced  three  Judges  of  i\m 
Court,  one  being  Mr.  Justice  Sumbhoon&tli 
Pundit,   that  the  passage  declaring  the  right 
of  a  brother's  daughter's  son  to  succeed  ai 
heir  is  an  interpolation,  and  no  psirt  of  tiis 
original  text  of  Sreekrishaa.     It  is  true  (iut 
the    decision   in   that   case   that  a  paternal 
uncle's    daughter's    son    cannot    inhen't  u 
overruled,  but  it  is  not  upon  the  authority  of 
the  Dayakrama  Sangraha,   and  the  qiestioo 
which  would   be  settled  by  it  is  delibfrileiy 
left  an  open  one.     We  may  then  at  least  ny 
that     the     authority     of     the     DayakremA 
Sangraha  upon  the  question  before  us  is  so 
doubtful   that    we   may  disregard   it;  ftn<i 
with  it  must  be  placed  ihe  authorities  which 
are  only  founded  upon  it.     We  must  con- 
sider which  of  the  parties   to  this  suit  are 
competent  to  confer  the  greatest  amount  of 
spiritual  benefit  on  Chnndee  Pershad.    The 
defendants   offer  one  oblation  in  which  he 
participates, — ^namely,  to  his  grandfather  and 
their  great-grand  father.     The  plaiutiffs  offer 
two, — namely,  to  his  father  and  graudfttther, 
beinjr  their  great-grandfather  and  grent-great- 
grandfuther.     But  these  are  maternal  ances- 
tors of  the    plaintiffs,  whilst   the  oblation  of 
the    defendants    is    offered    to    a    paternal 
ancestor.     Mr.  Justice  Mitter,  in  one  of  tlio 
passages  already  quoted,  says  that  among  the 
snpindas  those  who  are  competent  to  offer 
funeral   cakes   to   the  paternal  ancestors  of 
the     deceased     proprietor     ai^e     invarinbly 
preferred  to  those  who  are  competent  to  olfer 
such  cakes  tomnternai  ancestors  only,  because 
the    first    kind    of   cakes    are    of  superior 
religious    efficacy    in   comparison   with  the 
second.     The  oblation  offrred  by  the  defend- 
ants  being  of  superior  religious  efficacy  to 
those  offered  by  the  plaintiffs,    both  beii>g 
participated  in  by  the  paternal  ancestors  ^^^^ 
the  deceased  proprietor,  it  sterns  to  follow 
that    the    defendants    should    be  preferred. 
The  difference  of  number  is  not  a  grouud  w 
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preference  when  the  cakes  are  not  of  the 
Mine  (iescn'ptioii.  '' Similnrly,"  Mr.  Justice 
Hitter  sn/s,  '*  those  who  offer  lart^er  number 
"of  ciikea  of  n  pnrncuhir  description  are 
"invariably  preferred  to  those  who  offer  n  less 
^'namber  of  cakes  of  the  same  description." 
It  is  true  tliat  tht*  author  of  the  Dayabhaga 
nukes  three  exceptions  to  this  order  of 
succession  in  the  father's,  grandfather's,  and 
greit-grand father's  daughter's  son,  but  a 
special  reason  is  given  fur  it,  whicii  is  not 
ipplicable  to  otliers. 

A^pting  (he  principle  of  the  Full  Bench 
ddiioD,  tliat  of  spiritual  benefit,  it  appears 
iOBtliat  the  defendants  ought  to  he  prefer- 
rei  to  the  plaintiffs,  and  are  now  the  heirs 
efCliandee  Pershad.  The  decrees  of  the 
Loirer  Courts  will  therefore  be  reversed, 
and  the  suit  will  be  dismissed  with  costs 
ia  ill  the  Courts. 


The  15th  December  1874. 

Present  : 

The  Son'ble  P.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

(hater— Disturbance  of  Possession — Landlord's 
Liability, 

Case  No.  173  of  1878. 

Regular  Appeal  from  a  decision  passed  by 
the  \st  Subordinate  Judge  of  Bhaugul' 
pore,  dated  the  lith  June  1873. 

Mrs.  Benjamin  Douzelle  (Plaintiff)  Appellant 

versus 

Girdharee   Singh   and    others   (Defendants) 
Respondents, 

The  Advocate  General^  Mr.  G,  Gregory ,  find 
Baboo  OiHur  Nath  Bose  for  Appellant. 

Mr,  Lowe  and  Baboos  Mohesh  Chunder 
Chowdhrg  and  Hem  Chunder  Banerjee 
for  Uespou dents. 

Case  No.  1326  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
25th  March  1874,  t£Mrsing  a  decision  of 
the  \$t  Subordinate  Judge  of  that 
district,  dated  the  llth  June  1873. 


Mrs.  Madeline  Riissnm  sued  as  Mrs.  Mndelino 
Collis  (Defendant)  Appellant^ 

versus 

Mrs.  Benjamin  Douzelle  (Plaintiff) 
Respondent. 

Mr.  Lowe  and  Baboos  Mohesh  Chunder 
Chowdhry  and  Hem  Chunder  Banerjee 
for  Appellant. 

The  Advocate  General^  Mr.  G.  Gregory,  and 
Baboo  Omur  Nath  Bose  for  Respondent. 

In  the  absence  of  any  express  agreement  to  the  con- 
trary, a  landlord  is  under  the  implied  obligation  to 
indemnify  his  tenant  against  ouster  or  disturbance  of 
possession  by  his  own  act,  or  by  the  acta  of  those  who 
claim  under  him,  or  have  a  right  paramount  to  his, 
but  not  against  the  wrongful  acta  of  third  parties. 

Kemp,  J, — Thesb  two  appeals  were  beard 
together  and  one  decision  will  govern  both 
appeals.  In  Regular  Appeal  No.  173,  Mrs. 
Douzelle,  who  is  the  plaintiff  in  both  the 
cases,  sued  two  parties  Baboo  Girdharee  Singh, 
the  zemindar,  and  Mrs.  Madeline  Collis  who, 
we  are  informed,  has  since  married  and  is 
now  Mrs.  Russam.  The  suit  was  to  recover 
mesne  profits  in  the  shape  of  damages  from 
the  15th  Magh  1274  to  the  21st  Pons  127^. 
The  allegations  of  the  plaint  were  that  the 
zemindar  granted  to  the  defendant  Mrs.  Colli'«, 
a  lease  of  a  9  annas  share  in  the  first 
instance  of  talooka  Rampore  Bhutkora, 
which  share  was  subsequently  reduced  by  a 
decision  relating  to  the  proprietary  riglit, 
between  Baboo  Girdharee  Singh  and  his 
brother  Bnboo  Doorga  Dutt  Singh.  The 
term  of  the  lease  was  from  the  25th  Ivartick 
1272  to  1280  Fuslee,  and  the  jumma  payable 
by  MrH.  Collis  to  the  zemindar  was  Rs.  8,018  ; 
that  Mrs.  Collis  subsequently  sub-let  the 
property  to  the  plaintiff  Mrs.  Douzelle  nt 
a  jumma  of  Rs.  10,125  from  1273  to  1280 
Fuslee  under  a  pottah  and  kubooleut,  dah  d 
the  15tli  December  1865.  The  plaintiff 
Mrs.  Douzelle  alleges  that  she  held  possession 
under  this  sub-lease  from  1273  to  the  14th 
of  Mugh  1274,  and  after  this,  the  first  party, 
the  zemindar,  contrary  to  law  dispossessed 
the  plaintiff;  that  a  suit  was  brought  by 
Mrs.  Collis  against  the  zemindar  to  recover 
possessiuu  and  mesne  profits,   and   that   that 
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Huit  wns  decided  on  the  10th  of  April  1871, 
the  Court  holding  that  the  deputmion  of  a 
sezawal  by  the  zemindar  and  his  possession 
through  that  sezawal  was  a  wrongful  act  on 
his  part,  and  that  the  lessee  Mrs.  Collis  was 
therefore  entitled  to  re-enter ;  that  after 
the  passing  of  the  said  decree  on  the  10th 
of  April  1871,  I  he  lessee  Mrs.  Collia  took 
possessiou  on  the  21st  Pons  1279,  and  is  in 
khas  possession  without  regard  to  the  right 
of  the  sub-lessee,  the  plaintiff  in  this  case  ; 
that  therefore  the  plaintiff  has  a  right  to 
demand  mesne  profits  in  the  nature  of 
damages  from  the  1 5th  of  Magh  1274  to  the 
21stPous  1279.  During  the  argument  in  this 
case,  the  Advocate  General  who  appears  for 
tlie  plaintiff,  Mrs.Douzelle,  informed  the  Court 
that  he  had  no  case  as  against  Mrs.  Col  lis, 
and  that  he  did  not  claim  damages  as  against 
her  in  this  suit. 

The  Subordinate  Judge,  Moulvie  Syud 
Wuheeduddeen,  has  dismissed  the  plainiiff's 
case.  He  holds  that  under  the  terms  of  the 
lease  granted  by  the  zemindar  to  Mrs.  Collis 
she  had  no  right  to  sub-let  to  Mrs.  Douzelle, 
the  plaintiff  in  this  case.  He  also  found  that 
the  claim  foi*  wassilat  must  be  rejected,  inas- 
much as  it  is  clear  from  the  evidence  and  cess 
papers  whiqh  were  filed  by  the  plaintiff  in 
respect  of  another  share  in  this  mouznh  that 
there  were  no  profits.  He  further  found 
that  the  kamut  lands  which  were  used  for 
indigo  purposes,  and  are  from  4  to  600 
beegahs  in  extent  were  still  in  the  plaintiff's 
possession.  The  suit  was,  therefore,  dis- 
missed. 

In  the  Social  Appeal  No.  1376,  Mrs. 
Douzelle  was  the  plaintiff,  and  Mrs.  Collis 
nt  present,  Mrs.  Rassam,  was  the  defendant. 
In  that  suit  the  claim  was  to  recover  mesne 
profits  from  the  beginning  of  the  month  of 
Falgoou  to  the  end  of  the  year  1280  Fuslt^e. 
In  that  case  which  cam^  before  the  same 
Subordinate  Judge,  tlie  Judge  of  Bhaugul- 
pore  in  appeal  from  the  decision  of  the  Subor- 
dinate Judge  has  held  that  the  plaintiff  is 
entitled  to  recover  the  mesne  profits  claimed 
by  her  in  that  suit.  In  these  appeals  we 
liave,  therefore,  to  consider  two  points  :  Ist^ 
wliether  the  sub-lease  by  Mrs.  Collis  to  the 
plaintiff  Mrs.  Douzelle  was  an  act  which  she 
was  competent  to  do,  and  whether  the  zemin- 
dar Baboo  Girdharee  Singh  by  his  conduct 
and  acts  has  waived  in  this  case  his  right  to 
determine  the  tenure  of  Mrs.  Collis  in  conse- 
quence of  the  sub-lease  to  Mrs.  Douzelle. 
The  Subordinate  Judge  iu  Regular  Appeal 
No.  173  held  that  the  lessee  Mrs.  Collis  was 
wot  empowered  to  sub-let  to  Mrs.  Douzelle 


according  to  the  terms  of  tlte  lease.  The 
Judge  in  Special  Appeal  No.  1376  has  taken 
a  different  view  on  that  point,  and  held  titat 
she  WHS  entitled  to  sub-let,  and  that  the 
zemindar  by  his  acts  has  waived  any  rights 
of  forfeiture  he  may  have  had.  Now  it  is 
clear  from  the  decision  passed  on  the  lOtli  of 
April  1871,  to  which  the  zemindar  was  a  party, 
that  it  has  been  held  in  that  final  decision 
that  the  act  of  the  landlord  in  deputiug  a 
sezawal  was  an  illegal  act  ;  that  there  was  no 
arrear  due  at  the  time  of  the  deputatioo  of 
the  sezawal,  and  therefore  that  the  posses&ion 
of  the  zemindar  through  his  sezawal  was  a 
wrongful  possession,  and  it  was  also  held  in 
that  case  that  any  right  of  forfeiture  owin^ 
to  Mrs.  Collis  having  sub-let  to  Mrs.  Douzelle 
had  been  waived  by  the  zemindar. 

We,  therefore,  have  to  consider  the  remain- 
ing point,  namely,  whether  Mrs.    Douzelle  ii 
entitled    to  any   mesne   profits   by  way  of* 
damages  either   from   the  zemindar  or  from 
her  lessor  Mrs.  Collis.     Now  it  is  clear tliat 
a   landlord,   in  the  absence    of  any  u^i^i 
agreement    to    the    contrary,    is    under  the 
implied   obligation    to  indemnify  the  fc-wni 
against  ouster  or  disturbance   in  ids  posses- 
sion by  his  own  act  or  by  the  acts  of  those 
who  claim  under  or  have  paramount  right  to 
him,    but    not   against   the   wrongful  act  of 
third   parties.     Now  in  this  case  the  disturb-    i 
ance  of  the  possession  of  Mrs.  Collis,  and  in 
consequence  of  that  of  the  sub-lessee  Mrs.   , 
Douzelle,  was  not  the  act  of  Mrs.  Colli«,  il»o  ^ 
immediate  superior  landlord  of  Mrs.  Douzelle, 
but  the  act  of  the  zemindar  whose  title  was 
paramount    to    them    both.     We,   therefore, 
think  that  if  Mrs.  Douzelle  can  show  that  she 
could  have  collected,  if  in  possession,  any  soma 
iu  excess  of  what  she  had  to  pay  to  herlesssor 
Mrs.   Collis,  she  would  be  entitled  to  mesne 
profits  in  the  shape  of  damages  to  that  extent 
during  the  time  she  was  out  of  possesjjioD. 
But  in   this  case,  we  think  Mrs.  Douzelle  is  . 
not  entitled  to  any  mesne  profits     The  Jud^'d 
of  Bhaugulpore,  although  the  first  Court  found 
on  a  question  of  fact  that  Mrs.  Douzelle  l»a'| 
not  enjoyed   any   profits,   and  that  she  l»a« 
not  been  able  to  establish  by  any  evidence 
that  she  had  suffered  any  loss  by  being  dis- 
turbed in   her   possession,   directed  that  ii»« 
mesne  profits  should  be  ascertained  in  execu- 
tion of  the  decree.     It  is  one  of  the  grouQ<i« 
of  special  appeal  that  the  Judge  has  not  gone 
into  that  question  which  was  decided  by  ^ 
first  Court,  but  as  in  the  Regular  Appeal  Y' 
173  the  same  question  arises,  namely,  wiieti'ef 
Mrs.  Douzelle  is  entitled  to  any  mesne  pro- 
fits, and  as  the  whole  of  the  evidence  w  oa 
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the  record,  it  is  not  necessary  for  us  to  remand 
tliH  special  appeal  for  the  Judge  to  come  to  a 
finding  upon  that  question.    At  page  3,  Appen- 
dix 2,  will   be  found  an  authenticuted  copy 
oftlie  plan  for  the  Road  Cess  Department 
relating  to    a  share  of  this    talook    which 
was  filed  before  the  Collector  by  Mrs.  Dou- 
zelle'sputwaree,  audit  shows  that  the  annual 
rent  of  this  ehare,  namely,?  nnuosSf  gundahs, 
was  Rs,  9,782.     Under  Section  94   Act  X 
(B.C.)  of  1871,    this   schedule   is   evidence 
ao^ttMt  the   party   who  filed   it.     We  have 
Wasked  in  this  case   to   look   at  certain 
ptpers   put   in    by   the   putwaree  of    Mrs. 
iWUe  in  this  case,  and  to  •estimate  tlie 
fees  proceeds  of  the  sliare  which  was  sub-let 
to  Mrs.  Douzelie  according  to  those  papers. 
Bat  we  think  thnt  we  cannot  do  so.    We  must 
M  Mrs.   Dou2elle   to   be  bound   by   this 
^atemeot   that  she  put  into  the  Collectorate 
k  the  purposes  of  the  road  cess,  as  showing 
the  gross  procee<ls  of  the  share  of  the   talook 
ti»at  was  sub-iet  to  her ;  and  if  we  were  to 
illow  ber  to  put  in  evidence  other  papers  to 
siiow  that  her  profits  were  higher  than  they 
are  shown  to  be  in  thnt  sciiedule,   we  should 
h  aliowiog  her  to  lake  advantage  of  her  own 
fmud  upon  the  Government.     We,  therefore, 
Hold  her  bound  by  that  statement.     We  also 
find  tliat  her  son  Mr.  William  Douzelie,  who 
lias  been  examined  in  this  case,  has  deposed 
tiiat  the  knrout    lands   comprising  some  4  or 
^  beeg&hs  of  land  were  still  in  his  posses- 
sion. It  oppears  to  us,  therefore,  that  as  found 
bj  the  Subordinate  Judge  there  were  no  profits 
t'njoyed  by  Mrs.  Douzelie  from  this  property. 
We,  therefore,    thiok  that  the  Subordinate 
tludge's  decision  on  the  question  of  wussilat 
in  Regular  Appeal  No.  173  was  a  correct 
decision,  although  we   differ  from  him  with 
I  reference  to  his  finding  as  to  the  lease  of  the 
'  plaintit!  having   bncome  determined  by  the 
\  act  of  the  lessor  Mrs.  CoUis  granting  Mrs. 
BoQzelle  a  pottah  contrary  to  the  terms  of 
her  lease. 

We  dismiss  the  Regular  Appeal  No.  173 
onSTS,  with  costs  payable  by  Mrs.  Douzelie. 
The  Special  Appeal  No.  1376  of  1874  in 
^bich  the  defendant  Mrs.  Collis  is  the  appel- 
ivit  mast  be  decreed,  the  decision  of  the 
Jndge  reversed,  and  the  phiintiff''8  suit  dis- 
missed with  costs. 

^tVcA,  J. — I  concur  in  holding  that  the 
pUintiff's  suit  should  be  dismissed  with 
eoita. 


llie  i5th  December  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

Bond-suit'^Money  decree — Jurisdiction, 

Case  No.  320  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  loth  September  1873. 


Mahomed  Ehuleel  (Defendant; 
Appellant^ 


versus 

Mussftmut  Sona  Kooer  (Plaiutiflf) 
Respondent, 

Moonshee  Mahomed  Yusoof  for 
Appellant. 

Mr.  M.  L,  Sandel  for  Respondent. 

Where  a  party  suing  on  a  bond,  brings  his  suit  in  a 
district  (S)  other  than  that  (P)  in  which  the  property 
hypothecated  in  tlie  bond  is  situated,  the  Court  of  (S) 
has  no  jurisdiction  to  pass  any  but  a  money  decree, 
leaving  the  Court  of  the  other  district  (P)  to  execute  it 
against  the  property  hypothecated  on  receipt  of  a  certi- 
ficate from  the  Court  of  (S.) 

Kemp,  J, — This  is  very  clear  case,  and  the 
deci>(]on  of  the  Subordinate  Judge  must  be 
affirmed,  but  after  hearing  the  urguments  of 
the  pleaders  on  both  sides,  we  think  that 
there  are  other  reasons  which  might  have 
been  given  to  support  the  decision  of  the 
Subordinate  Judge  in  this  case.  Tiie  plain* 
tiff  alleges  that  she  was  in  posseseion  of  a  2  J 
annas  share  out  of  10  auuas  out  of  16  annus 
of  a  certain  property,  in  which  she  says  her 
right  was  acquired  by  an  auction  purchase, 
dated  the  9th  April  1872.  The  plaint  fur* 
ther  recites  thot  Luck  Ram  and  Bi  ojo  Coomar 
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Lai  I  moii;gaged  the  share  stated  above  iq  the 
properties  iu  suit  under  bonds,  dated  the  22Dd 
of  March  1861  and  10th  of  March  1865. 
Now  there  are  two  bonds  put  in  of  a  date 
prior  to  the  bonds  mentioned  in  the  plaint, 
namely,  a  bond  of  the  26th  of  July  1855 
and  another  of  the  3l8t  of  May  1856.  The 
plaint  goes  on  to  say  that  as  the  money  due 
under  tiiese  bonds  was  not  paid,  a  regular 
suit  WAS  instituted,  and  a  decree  obtained  on 
the  dOth  January  18b9;  thnt  when  the  plaint- 
itf  applied  to  sell  the  mortgaged  proper  ties, 
she  was  opposed  by  one  Abdool  Luteef,  and  his 
opposition  being  successful,  the  plaintiff  was 
directed  to  bring  a  suit;  that  she  accordingly 
sued  both  Abdool  Luteef  and  Luek  Ram  and 
obtained  a  decision  in  her  favor,  dated  the 
5th  of  May  1871  ;  that  she  then  purchased 
ihe  properties  iu  dispute  on  the  22ud  of 
February  1872,  and  that  subsequently  to  her 
taking  posses-^ion  the  present  defendant  ousted 
her  ou  the  6ih  of  February  1873 :  hence  this 
suit. 

The  defendant's  case  was  that  the  decision 
of  the  5th  of  May  1871,  ou  the  basis  of 
which  the  pluintifl  asserts  her  lieu  and  pur- 
chase is  of  a  date  subsequent  to  the  decree 
declaring  the  defendant's  lien  ;  that  the  decree 
which  the  pluintifif  obtained  in  the  first 
instance,  namely,  the  decree  of  the  dlst  of 
January  1869,  was  a  simple  money  decree 
tiud  creattr'd  no  lien  on  the  property  ;  that  the 
mortgage  created  by  the  bund  of  the  10th 
of  March  1865  was  of  a  date  subsequent  to 
the  morfgage  made  to  satisfy  the  debt  of 
Kooiijo  Boharee  Lali,  and  that  his  rights  have 
passed  to  the  defeudant  by  purchase  in  exe- 
cution of  a  decree.  Then  with  reference  to 
the  question  of  title,  the  defendant  says  that 
his  bond  of  the  11th  April  1868  wai  a  re- 
newal of  the  bonds  of  the  2nd  and  9th  of 
April  1864,  these  bonds  being  of  a  dale  prior 
to  the  bond  of  the  plaiutifi*,  dated  the  10th 
of   March   1865. 

The  Subordiuate  Judge  found  that  the 
bond  upon  which  Koonjo  Beharee  Lall  sued 
out  his  decree,  namely,  the  bond  of  tlie 
11th  April  1868,  was  not  a  renewal  of  the 
former  bonds  of  the  2ud  and  9th  of  Decem- 
ber 1864,  but  was  an  entirely  new  trans- 
action. He  also  found  that  there  was  a 
flaw  in  the  defendant's  title,  iu  as  much 
as  the  property  in  dispute  not  being  within 
the  jarisdictiou  of  the  Civil  Court  of  Shaha- 
bad,  the  Subordinate  Judge  of  that  district 
had  no  jurisdiction  to  declare  that  Koonjo 
Beharee  Lall  had  a  lien  against  the  property 
which  is  situated  in  the  district  of  Patna. 
The  plaiutitTs  case  was  therefore  decreed. 


In  tlie  grounds  of  appeal  filed  in  this  Court, 
the   defendant  appellant  cou tends  thtt  the 
Subordinate  Judge  was  wrong  in  LoldiDg 
that  the  bond  of  1868  was  not  a  renewal 
of  the   bonds  of  1864.     That  is  the  niaiii 
ground    in   the   appeal   before    this  Court. 
We  have,   therefore,  to  decide  iu  the  first 
instance,  whether  theplaiutifi^smorigage  was 
of  a  prior  date  to   that  of  the  deiieadaQt. 
Now  it  is  true  that  the  body  of  the  plaiut 
does  not  refer  to  bonds  of  a  date  prior  to  the 
year  1861,  Imt  there  have  been  filed  on  the 
record  of  the  case  two  other  bonds,  one  of 
1855,  26th  July,  and  the  other  of  the  3l6t 
May  1856.     In  the  first  of  rhese,  2  aooas  out 
of  10   annas  are  mortgaged  by  Lack  Ham, 
and   in    the    subsequent    bond    of   1856  a 
further   half  anna   share    is   mortgaged,  or 
2h  annss  altO(;ether.     The  third  bond  of  the 
22nd  of  March  1861  merely  consolidates  lbs 
two  former  bonds,  no  further  money  advaooe 
is    taken,  and   the  2^  annas  share  isigiis 
pledged.     Then  the  subse-quent  bond  (dibt 
10th  of  March  1865  recites  the  bond  Ko.  3 
of  1861,  it  recites  the  debt  with  interest, and 
it  further  mentions  a  sum  iu  cash  ot'B8.l66, 
which   was   taken   by   Laek   Ram,  aod  the 
whole  amount  due  togetlier  with  the  easii 
taken  on   that  date  was  Rs.  6,375,  and  tlie 
2^   uunas   share   of    Lack    Rum   and  Brojo 
Coomar   Lall    was   iigaiu     pledged, 'so  that 
independent   of    the    question    whether  the 
Subordinate  Judge  was  right  iu  holdiogth&t  ; 
the  bond  of  the   11th  of   April   1868  wai 
a  fresh  transaction  and  not  a  renewal  of  the 
former  bonds  to  the  defendant,  dated  respect- 
ively the  2nd  and   9th  December  1864,  we 
have   been  shown  clearly  that  the  plaiutifT 
to  say  nothing  of  the  liens  of  1855  aod  1856, 
had  a  clear  lien   upon  this  property  on  tlie 
22nd   March    1861;   but  we   think  that  tlie 
Subordinate   Judge   has   come    to    a  right 
conclusion  on  the  question  upon  which  h'a 
decision   is  mainly  based,   namely,  tliat  ihe 
bond  of  1868  is  afresh  transaction  altogether, 
and   not  a   renewal   of    the    former    hoods 
of  1864.     In  the  former  bonds  of  1864,  the 
first  bond  was  for  a  sum  of  Rs.  775  and 
the  second  for  Rs.  550.    In  the  bond  of  1868, 
there  is  a  recital  that  the   borrower  Laek 
Ram  requiring  money  for  the  marriage  of 
his  daugiiter  took  a  further  sum  of  Bs.  675 
from  Koonjo  Beharee  Lall,  making  the  total 
amount  for   which   he  was  liable  Bs.  2,000 
plus  interest ;  theu  there  is  a  recital  tliat  the 
borrower  hypothecates   the  "  shae  mundeijeh 
dustabej  sabek"    and  the  *'  shae  muudeijeh 
dustabej   hal."     B  is   clear,    therefore,  that 
this  is  a  new  transactiou,  and  on  Urn  p^rt 
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of  the  ofiBe  we   have  no  doubt  that  the 
Sabordinnte  Judge  is  right. 

Then  it  has  been  argued  that  innBmiioh  as 
the  plaintiflTs  decree  of  1869  wns  a  money 
decree,  she  has,  therefore,  purcliased  only  the 
rights  and  interests  of  the  judgment-debtor 
lud  nothing  more,  bu  t  we  find  that  after  the  de- 
cree obtained  by  the  plaintiff  in  January  1869, 
when  she  aitempt<>d  to  sell  the  properties 
bypotheoated  in  satisfaction  of  that  decree, 
ihewas  opposed   by  Abdool  Luteef.     That 
oppodtion  was  for  tiie  time  being  successful 
»«ach    as  it  was   held  that  the  plaintiff 
lieM  only  a  money  decree,  and   she    was 
wfered  to  a  regular  suit.     She  then  brought 
aek  ft  suit  against  both  Abdool  Luteef  and 
ifce  jadgmeni-debtor  Lack    Rsm,    and   the 
^a%e  in  his  decision  in  that  suit,  dated  the 
«ii  of  May    1871,  distinctly  found  that  the 
«to  of  Laek    Bam  was  2^   annas.     The 
Ui^  gives   tlie   genealogical   tree   of  the 
^il; :  be  shows  clearly  in  thiit  decision  how 
Liek  Ram  wns  entitled  to  a  2|  annas  share, 
and  the  decree    is    to  the  effect    that   the 
plaietiff  is  entitled  to  have  her  lien  declared 
wigaiugt  the  2\  annns  share  of  Laek  Ram. 
Clwlj,  therefore,  what  parsed   under   the 
eabto  the  plaintiff  on  the  22nd  of  February 
1872,  was  not  simply  the  rights  and  interests 
•fLiek  Rnm  as  contended  by  the  pleader 
for  the  appelhint,   but  the  specific  property 
mortgaged,   numely,    the   2|  annas  share  of 
iMk  Ram  and  Brojo  Coomar  LalL 

Then  there  is  the  question  of  jurisdiction 
wbich  we  think  is  also  very  clear.  The 
defendant  is  the  purchaser  in  execution  of  a 
Money  decree  obtained  by  a  third  party 
Koonjo  Beharee  Lall.  It  appears  that  Koonjo 
Bel.aree  brought  his  suit  in  the  Shahahnd 
Court,  and  that  Court,  the  property  being 
•iiunted  within  the  jurisdiction  of  the  Pama 
Coori  had  no  jurisdiction  to  pass  any  but  a 
Bwney  decree  leaving  the  Patna  Court  to 
«xeciite  it  against  the  property  hypothecated, 
^  ibe  Shaliabad  Court  forwarding  a  certi- 
«»te.  Therefore  tlie  Shnhabad  Court  hav- 
j"g  dechired  the  property  hypothecated  to 
w  liable  in  execution  of  the  decree  passed 
oy  that  Court  lias  exceeded  its  jurisdiction, 
"e  have  been  shown,  in  support  of  this 
^!j^'i?  *^®^*®*'*"  passed  by  the  Chief  Justice 
"W  Mr.  Justice  Bayley  in  Regular  Appeal, 
Ko.  142  of  1871,  dated  the  21st  July  1872.  ♦ 
On  the  whole  case,  we  consider  that  the 
euhwdmate  Judge's  decision  is  a  right 
'decision,  and  we  dismiss  the  appeal  with 
coita.  ^'^ 


♦  13  W.  R.,  CidU,  287. 


The  16th  December  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G,  Morris, 
Judges, 

Hindoo  WidrnDS^Reversioners-— Cause  of  AcHom 
— Preiumptions  of  Hindoo  Law, 

Case  No.  277  of  1873. 

Regular  Appeal  from  a  decision  passed  by 

the    Subordinate  Judge  of  Dinagepore^ 

dated  the  2nd  September  1873. 

Gobind  Chunder  Mojoomdar  and  another 

(Plaintiffs)  Appellants^ 

versus 

Dulmeer  Khan  and  others  (Defendants) 
Respondents. 

Baboos    Doorga    Mohun    Doss,    Mohinee 
Mohun   Roy,  and  Bharut  Chunder  Duti 

for  Appellants. 

Baboos  Sreenath  Doss,  and  Shushee  Bhoo^ 
sun  Dutt  for  Respondents. 

Where  the  estate  of  a  deceased  Hindoo  held  jointly 
by  his  two  widows,  survives,  on  the  death  of  one  of 
them,  to  the  surviving  widow  alone,  no  cause  of  action 
can  accrue  to  the  reversioners  until  the  death  of  tha 
survivor,  even  in  respect  of  a  moiety  of  the  property. 

Where  Hindoo  widows  acquire  property  by  advancinf^ 
money  during  an  interval  when  they  are  out  of  posses- 
sion of  their  deceased  husband^s  estate,  the  money  so 
advanced  cannot  be  presumed  to  be  a  part  of  the  pro- 
ceeds of  that  estate. 

,  Phear,  J. — We  think  that  we  canno^ 
rightly  disturb  the  findings  of  fact  to  which 
the  first  Court  has  come  with  reference  tQ 
the  dates  of  the  deaths  of  two  ladies,  Rash 
Monee  and  Mohineebuttee.  The  result  is 
that  the  plaintiffs'  claim,  so  fur  as  regard^ 
tiie  2  annas  10  gunduhs  share  of  Mohinee- 
buttee or  any  portion  of  it,  is  barred  :  so  far 
ns  regnrds  the  shares  of  Apoosheebuttee  and 
Raeh  Monee,  however,  the  case  is  different. 
We  think  on  the  admitted  facts  of  the  case  that 
the  inheritance  was  not  taken  by  Apooshee- 
buttee and  Rash  Monee  in  separate  shares 
but  was  held  by  them  both  jointly  for  the 
estate  of  a  Hindoo  widow,  and  on  tfie  death 
of  Rash  Monee  survived  to  Apoosheebuttee 
alone,  because  she  was  the  survivor  of  the 
two  joint  partners.  In  this  view,  Apoo* 
sheebnttee  obtained  no  cause  of  action  upon 
the  ground  of  the  present  suit  against  the 
defendants  on  the  death  of  Rash  Monee. 
The  present  plaintiffs  were  in  fact  the  imme* 
diate  reversioners  upon  the  estate  of  the 
Hindoo  widow.  Therefore  it  appears  to  us 
that  the  Subordinate  Judge  was  wrong  ia 
holding  thttt  the  claim  of  the  plaintiffs  wad 
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barred  with  regard  to  half  the  share  of  the 
two  ladies.  We  think  that  the  cause  of  actiou 
oil  which  the  plaiutitT  sues  did  not  accrue 
to  any  one  even  in  respect  of  a  moiety  of 
Radha  Nuih's  property  in  these  ladies'  liands 
until  the  death  of  Apoosheebutiee,  and  there- 
fore the  plaiutiti's  suit,  as  regards  ihe  whole 
of  this  property,  ia  not  barred  by  lapse  of 
time. 

It  remains  then  to  see  on  the  evidence 
before  the  Court  what  was  the  extent  of 
the  property  of  Radha  Nath  which  these 
ladies  held. 

The  defendants  sny  that  only  4  annas  15 
gundahs  share  of  this  property  was  held  by 
tliese  ladies  as  represematives  of  the  deceased 
husband  Radha  Nath  ;  and  the  remaiuiug 
2  annas  was  property  which  they  had  acquir- 
ed themselves. 

The  Subordinate  Judge  treats  tiiis  part  of 
the  case  as  follows  : — 

"  The  plaintitfs  in  the  plaint  have  claimed 
«*6  annaa  15  gundahs  share  as  beiougiug  to 
"  tiieir  maternal  grandfather  Radha  Naih. 
"The  defendants  plead  that  4  annas  15 
"gundahs  share  belouged  to  Radha  Nath, 
"  and  2  annas  was  the  self-acquired  property 
"of  the  widows,  and  that  in  all  6  annas  15 
"  gundahs  share  was  held  by  the  two  widows. 
*'  It  is  esiablished  by  evidence  that  after  the 
"death  of  Radha  Naih,  his  two  widows 
"Rash  Monee  and  Apooahebuttee,  defrayed 
"  the  expenses  of  anotlier  suit  of  the  sukl 
"  Mohinee  ond  of  Shib  Soonduree,  daughter 
«  of  Magun  Chaud,  third  brother  of  Radha 
«  Nath,  and  thereby  obtained  one  anna  share 
"  from  Mohiueebuttee,  and  one  anna  share 
"  from  Shib  Soonduree.  The  plaintiffs  have 
"  not  been  able  to  show  that  the  said 
"  expenses  were  paid  from  funds  belonging 
"  to  the  plaintiffs'  maternal  grandfather,  and 
"consequently  it  is  proved  that  the  said 
"  properties  were  acquired  with  the  exclusive 
"  funds  of  Rash  Monee  and  Apoosheebuiiee. 
"Hence  the  plaintitfs  can  urge  no  valid 
"objection  to  the  sale  of  the  exclusive 
"  properties  of  the  two  widows  lor  the 
"  liquidation  of  their  personal  debts." 

We  cannot  entirely  agree  with  the  Subor- 
dinate Judge  in  considering  that  the  facts 
previously  mentioned  by  him  prove  that  the 
said  property  was  acquired  with  the  exclu- 
sive funds  of  Rash  Monee  and  Apoosheebuttee. 
But  the  question  before  us  is  whether  the 
plaintiffs  have  in  this  case  shown  that  the 
whole  of  the  6  annas  15  gundahs  was  or  ought 
to  be  treated  as  property  belonging  to  Radha 
Nath  or  not.  They  do  not  adduce  any  direct 
evidence  on  the  point  i   but  they  &ay  that 


inasmuch  as  the  two  widows  had  the  possessioD 
and  enjoyment  of    the  original  4  annas  15 
gundahs   belonging  to  Radha  Nath,  aud  as  it 
is    admitted    by    their  representatives  that 
ihey  got  the  2  annas   from    certain   otiier 
ladies  in  consideration  of  moneys  advnnced 
by  them   for   the   purposes  of   caiTjing  on 
certain  litigation,  it  must  be  presumed  that 
the  moneys  so  advanced  were  savings  from 
and  part  of  the  proceeds  of  the  4  annas  15 
gundahs  share.     Possibly,  if  it  appeared  that 
liash  Monee  and  Apoosheebuttee  were  actually 
in  the  enjoyment  of  Radha  Nath's  4  annas 
15  gundahs  share  of  the  property  at  the  time 
when   they  advanced  the   money,   the  case 
might  ■  bo     materially     diflferent   from  tlim 
wliich  it  now  is,  because  we  find  it  admitted 
that  Rash  Monee  and  Apoosheebuttee  were 
for  a  very  long  period  kept  out  of  possession 
of   the   4  annas   15  gundahs  share  of  tiieir 
deceased  husband's  property,  and  accordiogta 
the   statement   made  by  the  defeodaots  ti>e 
muney  which  they  advanced  to  the  other  ladies 
was  advanced  during  the  interval  whesihey 
were  out  of  possession.     The  present  pltint* 
iffs   can  point  to  nothing  which  can  serve 
in  any   way  to  prove  that  it  was  advincei 
while  they  were  in  possession  ;  and  the  dile 
at  which  the  conveyance  of  the  2  annas  to 
Rash  Monee  and  Apoosheebuttee  was  effected 
falls  certainly  in  the  interval  during  whidi 
they   were  admittedly  out  of   possession  of 
their  husband's  property.     In  view  of  these 
facts,   we   think  we   cannot  make  the  pre- 
sumption which  the  plaintitfs  ask  us  to  make. 
We  cannot  presume   that  money    advanced 
by    these   ladies  during   the  interval  wbea 
they  were  not  in  the  enjoyment  of  their  has- 
band*s  property,  was  necessarily  part  of  tiie 
proceeds  of    that    property,    kept   unspent 
since  the  time  when  they  had  it.    The  facts 
of  the  present  case  are  materially  different 
from  those  of   the  case  reported    in  Vll^ 
Sevestre,  page  708,»  to  which  we  have  been 
referred.     As  has  already  been  said,  we  do 
not  go  so  fur  as  the  Subordinate  Judge  w 
thinking  that  it  is  actually  proved  that  the 
properties  were  acquired  by  the  ladies  wilfl 
their    own   exclusive    funds.     All  that  w« 
soy  is  that  the  plointiffs  have  failed  tosatisly 
us  that  this  property  was  part  of  the  pro- 
perty   which  originally  belonged  to  Badi»» 
Nath  or  ought  to  be  treated  as  if  it  was  so. 
The  burden  lies  upon  them  of  proving  tln^ 
although,  of  coui^,  they  have  the  nghj  »" 
so  doing  to  claim  the  aid  of  all  presumptions 
of  fact  which  naturally  arise  out   of.«» 


♦  2  W.  B.,  Civil,  327. 
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wliieli  ought  10  be  made  froui  the  facts  which 
•re  proved. 

Ou  ike  whole,  then,  we  Uitnk  that  th** 
plaintiffd  fire  entitled  ia  ihis  suit  to  recover 
Ute4tnniisl5  t^imdnhs  share  which  waa  in 
tlie  liands  of  Rnsh  Monee  and  Apooshee- 
butt^.  In  nil  otht^r  respects  their  suit  fulls. 
The  decree  of  tlie  Lower  Court  must  be 
farieii according  to  our  finding,  imd  we  think 
tiitt  tiie  appeliauts  must  have  their  costs  of 
Uiis  Appeal. 

At  there  is  no  appeal  on  the  other  side 
ft^«  th<»  finding  of  the  Lower  Court  with 
Tfipeet  10  wnssilfit,  we  thiuk  the  appellants 
Mfit  to  have  Rs.  83-6  for  wassilat  up  to 
1^  date  of  the  suit.  They  are  also 
eiiitled  to  wassilat  for  tlie  period  subse- 
(|Q»nt  to  the  suit  until  delivery  of  p'>8S»*8sion 
to  them  by  the  defeudnuts  iu  respect  of  the 
vkoit*  of  the  pntpt^rty  decreed.  The  amount 
till  be  ascertained  iu  execution. 


The  17ih  December  1874. 

Present  : 

The  Hon'hle  F.  B.  E^mp  and  E.  6.  Birch, 
Judges, 

EteciUwn  Proceedings  ^Judgment' Debtor's 
Representatives. 

MiseellaneoHS  Appeals  from  an  order 
pasted  by  the  Subordinate  Judge  of 
Shahabud.  dated  the  llthJulif  1874. 

Cnses  Nos.  221  and  228  of  1874. 

Ram  Bhuiijun  Singh  (one  of  the 
Judgmeni-debiord)  Appellant^ 

versus 
MiHsaraut  M  under  Koer  and  another 
( Dettree- holders)  Respondents. 
Mr  M.  }f.  Ghose  and  Baboos  Tarnck  Nnth 
P'tlit  and  Mohesh  Chunder  Chowdhry  for 
Appellttiit. 

i/r.  C.  Gregory  and  Moonshee  Mahomed 
Yusoof  for  Retipoudents. 

Cases  Noi.  349  and  406  of  1874. 

Slieo  Sttlioy  Pandey  and  others  (Decree- 
holders)  Appellants, 

versus 
Ram  Bhunjun  Singh  and  others 
(Judgment-debtors)   Respondents, 

^^  C.  Gregory  and  Moonshee  Mahomed 
Yusoof  (oT  Appella!it8. 

No  one  for  Respondeuts. 

"l»ere  the  sons  of  a  deceased  judgment-debtor,  whose 
'^^  it  declared  hj  the  decree  to  be  liable  to  sale,  are 


admitted  on  the  record  as  his  representatives,  they  are 
not  entitled,  in  the  execution  stage,  to  re-open  the  whole 
case,  and  to  aide  for  a  decision  as  to  whether  the  debt 
incurred  by  the  father  was  not  for  the  benefit  of  the 
estate,  or  was  in  some  other  way  invalid  under  tho 
Hindoo  law  and  not  binding  on  the  joint  family. 

Kemp,  J. — These  appeals  have  been  ar- 
gued separately,  hut  one  judgmoLt  only  will 
be  de4ivered  in  the  four  cases  which  will  gov- 
ern others.  In  appeals  Nos.  228  and  221, 
one  of  the  h«ir8  of  the  ori^finai  judgm^ut- 
debtor  Dewan  Ram  Jeebun  Singh,*— namely, 
his  sou  Rum  Bhunjun  Singh,  is  the  appellant; 
aud  in  iippeaU  No4.  349  mid  406,  the  <Iecree- 
holders  are  tlie  appellants.  In  No.  349 
Sheo  Sahoy  Pandey  is  the  decree-holder, 
appellant;  and  in  No.  406  Mussamut  Munder 
Koer,  who  has  purchased  the  rights  of  the 
origiual  decree-holder  Achumbeet,  is  the 
ai»peliuiit.  The  decree  of  Achumbeet  is 
dated  thn  30th  of  January  1866,  and  the 
decree  obtained  by  Siieo  Sahoy  Pandey  is 
dated  the  28ih  Februuiy  1867.  Both  decrees 
are  against  Dewan  Ram  Jeebun  Singh, 
the  father  of  Ram  Bhunjun  Singh  and  Ram 
Kumul  Singh.  We  are  informed  that  one 
of  the  sons  of  Dewan  Ram  Jeebun  Singh, — 
namely,  Ram  Kumul  Siugh, — hits  settled  with 
th«*  judgment-creditor.  The  appeals  Nos.  228 
and  221  are,  therefore,  on  behalf  o(  one  only 
of  the  sons  of  Dewan  Ram  Jeebun  Sineh,-— 
namely,  Ram  Biiuujun  Singh.  Tiie  original 
decree  of  the  30th  of  January  1866  was  on 
a  mortgage  bond,  and  that  decree  declares  that 
the  properties  hypothecated  were  liable  to 
be  sold.  The  decree  of  the  28th  of  Fibru- 
ary  1867  is  on  tht)  same  terms,  and  it  is 
these  decrees  iu  their  entirety  that  the  de- 
cree-holders, appellants  iu  appeals  Nos.  349 
imd  406,  are  nefking  to  execute.  The  judg- 
ment-debtor raised  several  objections  iu  the 
Court  below  : — Ist,  that  Mussamut  Munder 
Koer  was  the  furzee  of  the  decree-holder, 
and  that  the  Court  ought  to  go  into  the 
question  of  fraud ;  and  further  that  the  Court 
ought  to  inquire  into  thf^  nature  of  the 
debt  contmcted  by  Rum  Jeebun  Singh,  and 
to  see  whether  it  was  not  one  for  immo- 
ral purooses  or  for  purposes  not  valid 
uuder  the*  Hindoo  law  and  not  for  itgal 
necessity.  The  Subordinate  Judge,  in  the 
first  instance,  rejected  the  application  of 
the  judgment-debtor,  aud  directed  the  exe- 
cution to  proceed.  Subsequently,  on  review, 
he  modified  his  decision,  and  directed  that 
the  two-third  share  of  the  two  sons  of 
Dewan  Ram  Jeebun  Singh  be  exempted 
from  sale,  and  that  the  ouf-third  share  of 
Dewan  Ram  Jeebun  Siugh,  the  father,  be 
sold  in  satisfaction  of  the  decree. 
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The  judgmenl-debtor  appeals  to  this  Court 
ou  the  ground  that  nothing  can  be  sold,  not 
even  the  one-third  share  of  the  father,  until 
an  investigation  is  made  as  to  whether  the 
debt  is  one  for  which  the  family  can  be  made 
liable  as  contracted  for  the  benefit  of  the 
joint  family,  and  that  the  Subordinate  Judge 
is  wrong  in  finding  that  a  division  had  taken 
place. 

In  the  appeals  of  the  decree-holders,  the 
question  raised  is  that  the  Subordinate  Judge 
ought  to  have  directed  the  sale  not  of  one- 
third  of  the  property,  but  of  the  whole  of 
the  property,  and  it  is  also  urged  in  the 
grounds  of  appeal  that  the  decree-holders 
were  not  parties  to  the  alleged  partition,  and 
that  that  partition,  if  it  ever  took  place,  was 
brou<];ht  about  after  the  decrees  obtained  by 
the  decree-lioldt^rs,  whicii  declaro  that,  the 
mortgaged  properties  are  liable  in  satisfaction 
of  the  lieu  of  the  decree-holders. 

In  this  case  the  grounds,  as  raised  by  the 
judgment-debtor,  are  entirely  inconsistent 
with  his  contention  in  the  Court  below. 
They  allege  in  this  Court  that  no  separation 
whatever  has  taken  place  betweeii  them  and 
their  father.  The  Subordinate  Judge's 
decretal  order  as  it  at  present  stands  is  also 
incapable  of  execution,  for  in  his  judgment 
he  finds  that  Ram  Bhunjun  Singh's  share  of 
one-tiiird  has  been  divided  off,  and  that  the 
remaining  shares  of  two-thirds  are  still  held 
jointly  by  the  other  son  Ram  Kuraul  and  his 
father  Ram  Jeebun  Dewan;  and  yet  in  a  case 
of  this  kind  he  directs  that  the  decrees  are 
to  be  executed  by  the  sale  of  the  separate 
share  of  Ram  Jeebun  Singh,  whicli  he  (Ufines 
to  be  one-third  of  the  property.  Such  a 
decretal  order  would  be  incapable  of  execution. 
But  we  think  it  unnecessary  in  this  case  lo 
decide  whether  the  partition  has  taken  place 
or  not,  as  the  judgment-debtor  in  his  grounds 
of  appeal,  as  already  observed,  states  that 
no  separation  of  any  kind  has  taken  place. 
The  decree-holders  in  their  grounds  of  appeal 
state  that  they  were  no  parties  to  the  separa- 
tion if  it  did  uike  place,  and  that  such  separa- 
tion would  not  in  any  way  restrict  their 
rights  under  the  original  decreep,  inn:*much 
as  it  took  place  after  those  decrees  which 
declare  that  they  were  entitled  to  sell  the 
mortgaged  property  in  satisfaction  of  the 
judgment-debt.  We  hold  that  the  judgment- 
debtors  are  the  representatives  of  their  father, 
the  original  judgment-debtor  Dewan  Ram 
Jeebun  Singh  :  in  that  capacity  they  have 
been  admitted  on  the  record,  and  these  exe- 
cution proceedings  are  being  carried  on  on 
that  footing  ;  and  they  aie  not  entitled  iu  the 


execution  stage  to  re-open  the  whole  case 
whicli  was  decided  as  between  the  decree- 
holders  and  their  father,  and  to  ask  for  a 
decision  in  this  stage  of  the  case  on  the 
questions,  namely,  whether  the  debt  incurred 
by  the  father  was  not  for  the  benefit  of  il»e 
estate,  or  was  in  some  other  way  invalid  uuder 
the  Hindoo  law  and  cannot  bind  the  j*int 
family.  We,  therefore,  amend  the  decision 
of  the  Subordinate  Judge,  and  direct  execu- 
tion to  proceed  on  the  tei  ms  of  the  originnl 
decree  against  the  wh(»le  estate,  and  not  as 
ao^ainst  one-third  as  directed  by  the  Subor- 
dinate Judge.  The  apneals  of  the  judgment- 
debtors,  Nos.  228  aud  221,  will  be  iUsinissed 
with  costs  ;  and  the  appeaUof  thejudgroent- 
cretlitors,  Nos.  349  and  406,  upon  wliicli  the 
dt^cree  of  tlie  Subordinate  Judge  has  beeu 
amended,  will  be  decreed  with  costs. 

Pleaders'  fees   two  gold  mohurs  iu  escb 
case. 


The  21st  December  1874. 

Present : 

The  Hon'ble  Sir  Hichard  Conch,  Kl,  C\ivtl 
Justice,  and  the  Hon'blt^  F.  B.  Kemp, 
Louis  S.  Jackson,  J.  B.  Phear,  ao^i 
W.  Aiiislie,  Judges, 

Time-expired  Decree — Evidence. 

Case  No.  76  of  1874. 

Special  Appeal  from  a  decision  passed  h^ 
the  Officiating  Judge  of  Tipptrah^  dated 
the  \9th  September  1873,  recernng  a 
decision  of  the  Moonsiff  of  Noornuggur, 
dated  the  30th  April  1873. 

Maharajah  Beer  Chnnder  Manick  Bahndoor 
(PlaintitT;  Appellant^ 

versus 

Ram  Kishen  Shaw  and  others  (Defendatita) 
Respondents, 

Baboo  Doorga  Mohun  Doss  ft)r  Appellant. 

Baboo  Huree  Mohun  Chuckerbutt^  for 
Reepoudeuis. 
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A  decree  is  adinisdble  as  evidence  even  if  it  has  be- 
come inoperative  from  not  having  been  executed  within 
the  period  of  limitation. 

This  case  was  referred  to  the  Full  Bench 
fy  Coueky  C.J.J  and  AinsliCf  J.y  with  the 
following  remarks : — 

Couch,   C.J, — This  is  a  suit  for  rent  for 

1279  F.S.,  the  plaintiff  haviag  obtaioed  an 

expnrte   decree    agaiust   the   defendant    for 

Rs.  75-8  8    for    rent  on   account  of  1278 

F.  S.    This  decree    hud  not  been  executed 

witiiin    three  years,  and   it   was  contended 

th*t  it   could    not  be  used  as    evidence  of 

the  rate  of  rent   which   the  defendant  was 

liable   to   pay.     The   Moonsiff  lield  that  it 

coald,    and  made  a  decree  for  the  fdaintiff. 

Tliis  had  been  reversed  on  appeal,   the  Offi- 

miing  Judfre  saying  : — "  As  no  steps  were 

•*  laken   to  execute  the  decree  of  1278  F.  S., 

•*and  the  perio<l  of  limitation  was  allowed 

**  to  elapse,  it  became  inopei-ative  and  can  no 

••more  be   held   alive   for    the   purposes  of 

"evideace   than   to  establish  a  debt  for  the 

"rent  of  1278  F.  S."     This  judgment  is 

supported  by  a  c»se  in  X  Weekly  Reporter, 

pnpe  215 ;  and  as  we  differ  from  that  decision, 

we   refer  this   appeal   for  the  decision  of  a 

Full   Bench,  the   point   being    whether   the 

decree  could  be  used  as  evidence. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Couch,  C^, — We  are  of  opinion  that  the 
decree  is  admissible  in  evidence.  The 
question  of  its  value,  when  admitted,  is  to  be 
determined  by  the  Lower  Courts.  The 
defendant  has  alleged  that  it  was  obtained 
fraudulently.  It  does  not  appear  that  he 
gave  any  evidence  of  this,  and  it  will  be  for 
the  Court  to  say  whether  there  is  any  evi- 
dence in  support  of  thnt  allegation.  The 
decree  of  the  Officiating  Judge  must  be 
reversed,  and  the  suit  must  be  remanded  to 
him  for  re-hearitig.  The  Costs  will  follow 
ilie  result. 

The  case  decided  by  ^  the  Full  Beech  at 
Agra  which  was  referred  to  by  the  pleader 
for  the  respondent,  does  not  appear  to  us  to 
Ue  applicable. 


The  2l8t  December  1874. 

Present: 

The  Hon'ble  W.  Markby  and  Romesh 
Oh  under  Mitter,  Judges. 

Decree— ArrangemetU{  Kisibundee)^Exeeution^ 
Juriediction, 

Case  No.  340  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
21  St  May  1874,  affirming  an  order  of  the 
Officiating  Subordinate  Judge  of  that 
district,  dated  the  9th  January  1874. 

Ram  Runjun  Chuckerbutty  (Decree-bolder) 
Appellant^ 

versus 

Rtgali  Jowhurujutnah  Khan  'Judgment- 
Debtor)  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

B^boo  Taruchnalh  Sen  for  Respondent. 

The  parties  to  a  decree  have  no  right  to  execute  it  upoa 
the  footing  of  a  aubsequeut  arrangement  (kiatbundee) 
which  inakea  a  sub^ttaiitial  alteration  in  the  terms  of  the 
decree ;  but  must  execute,  if  at  all,  the  original  decrea 
itself. 

According  to  law,  no  Court  has  power  toexecutta 
decree  upon  the  footing  of  such  a  kistbundee. 

Markby,  J. — It  seems  to  us  that  the  deci- 
sion of  the  Lower  Appellate  Court  was  in 
point  of  law  correct.  The  application  was 
to  execute  a  decree,  passed  iu  1849,  against 
the  fatlitfr  of  the  judgment-debtor,  upon  the 
footing  of  an  arraugtrmeut,  entered  into  after 
the  fatlier's  death,  during  the  minority  of  the 
judgmeu  I -debtor,  by  his  mother  and  guardian. 
It     appears     that     that    arrangement     was 
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consented  to  by  lier  on  be^ialf  of  lipr  son  ; 
thnt  (he  vakeels  of  both  parties  app^-ared 
before  the  Court  and  presented  n  petition, 
stating  the  termB  of  the  arrang^^raent ;  and 
that  the  only  order  passed  upon  that  ^as 
that  it  might  be  kept  with  the  record.  That 
kistbundee,  as  it  is  called,  made  a  sabsiantial 
alierniion  in  the  terms  of  tlie  original  d'*'ree. 
Now  it  hiis  been  argued  thnt  the  consequence 
of  tliat  proceeding  was  to  giye  the  parties  a 
right  to  execute  the  decree  in  accordance 
with  the  kistbuiuleey  and  u  decision  has  been 
referred  to,  wliich,  no  doui>t,  does  strengthen 
that  prof'oaition.  But  thnt  deciniou,  which  is 
repor'ed  in  the  11th  Weekly  Reporter,  paije 
86,  is,  ii»  our  opinion,  directly  overruled  hy 
the  decision  iu  the  Idtli  Weekly  Reporter, 
Full  Bench  Rulings,  page  44.  The  qtie^tion 
there  was  whether  the  effect  of  a  kistbundee 
could  lengthen  the  period  of  Hiniintion.  The 
Chief  Justice  in  his  referring  order,  says: 
— *'  Some  cases  have  been  decided  in  which  it 
'*  has  been  held  that  a  kistbnndee,  filed  with 
**  the  consent  of  the  Court,  has  the  eff-'ct  of 
**  altering  the  time  for  payment  under  the 
'*  decree.  But  for  thesH  cases  I  should  have 
''thought  that  a  Court  of  execution  was 
*' bound  to  ex^'cute  the  decree  as  ii  found  it, 
*'aud  was  not  justified  in  adding  to,  or  in  any 
"way  altering,  the  terms  of  the  original 
**  decree,  in  consequence  of  any  consent  of 
*' the  parties.  That  is  my  piesent  impres- 
*'siou."  Then,  amongst  the  cases  which  the 
Chief  Justice  there  refers  to,  was  tliis  very 
one  in  the  1 1  th  Weekly  Reporter,  page  86. 
Mr.  Jubiice  Mitter  says  on  that  occasion 
that  he  has  already  expressed  his  opinion  on 
this  subject  in  the  case  reported  in  the  XI 
Weekly  Reporter,  page  86,  to  which  he 
adheres.  Tiie  case  was  tlien  referred  to  the 
Full  Bench,  consisting  of  ^y^  Judges  ;  and 
Mr.  Justice  Mitter  adhered  to  hio  firmer 
opinion.  The  Chief  Justice,  in  expressing 
his  opinion  and  of  the  other  three  Judgeg, 
says  : — *'It  is  contended  that  this  kistbundee 
**  was  binding  because  it  was  registered  in 
**the  Court  of  execution  ;  but  the  Court  of 
**  execution  had  no  power  to  alter  the  law  of 
*' limitation,  or  to  enlarge  the  time  for 
"executing  the  decree  to  the  14th  July 
"1868."  It  is  quite  clear  that  the  reason  of 
that  is,  that  the  Court  could  not,  or  rather  did 
not,  by  registering  the  kistbuiHlee,  import 
those  terms  into  the  decree.  It  seems  to  us, 
therefore,  that  this  is  an  authority  by  which 
we  are  bound  ;  that  the  parties  had  do  right 
to  execute  this  decree  upon  the  footing  of 
the  kistbundee,  but  that  ihey  must  execute, 
if  at  all,  the  original  decree  itself. 


Then  another  decision  has  been  referred  to  in 
the  2l8t  Weekly  Ue)K)rter,  page  310.    Itow 
the  decision  of  the  Full  Bench  is  not  referrfd 
to  in  the  judgment  there  given,  hot  we  most 
assume  that  i\\v  learned  Judges  cousidered  ihit 
that  case  wan  distinguishable   from  the  Foil 
Bench  'lecision  upon  ihegronnd  there  stated. 
The  Full  Bench  decision   not  bein^  referre'i 
to,  itrt  authority    must  remain  untouched  bj 
that  jud<;ment.     The  ground  upon  wliich  timt 
case    was  decided  was  this,  that  the  Judjie  Id 
the   Lower  Appellate  Cottrt  had  io'iudasa 
fact  that  the  parties, — that  is,   hoth  the  ju*ig- 
ment-debtor  and  the  jnd*^  mem -creditor,— had 
treated  and   acted    n|K)ii  the  kistbundee  ns  if 
it    had    become    part    of    the    decree.    Tlic 
Judge  below   having   found    that,  the  Court 
thought   that   the  judgment-debtor  was  pre- 
cluded from   t'lking   the   objection   that  tiie 
kisthnndee  could  not  be  executed.    But  iliai 
distinction  does  not  arise  in  this  ca<>e,  beeuuK 
here,  on  the  other  hand,  it  id  found  as  a  fact 
by    the    Court   below,   and    of    course  iW 
finding   is  binding  upon  us  in  special  sppea/, 
that  the   present  judgment-debtor  had  paid 
under  compulsion,  having  ohjected   to  do  so 
until  ordered  hy  the   Coutt.      Therefore,  vW 
case  in   the  21  si  Weekly  Roftnrter  is  wholly 
distinguishable  from  this,  an<l  there  is  ootliii»g 
to  distinguish  this  case  from  the  Full  Bencli 
decision  (o  which  we  have  already  reftrred. 

The  only  Other  point  which  it  is  tieoes.*nrj 
to  notice  is  this  : — It  is  said  that  the  judg- 
ment-debtor not  having  appeared,  thisoijec- 
tion  ought  not  to  have  been  taken  bj  the 
Court.  But  it  appears  to  us  that  it  is  one 
which  the  Court  was  bound  to  uotice.  The 
Court  was  asked  to  execute  the  kiftbundee, 
or  rather  the  decree  upou  the  footinj;  of  the 
kistbundee.  The  Full  Bench  decision  is  a 
divtinci  authority  that,  according  to  law,  tli« 
Court  has  tio  power  lo  to  do.  Tlierefore,  if 
there  were  atiy  circumstances  under  whiph 
this  case  could  be  taken  ont  of  the  Full 
Bench  decision,  it  was  for  the  judgmeuM 
creditor,  who  sought  to  exncute  his  decree  io 
this  manner,  to  show  what  those  rircum- 
stances  were.  He  attempted  to  do  so,  but 
the  Court  below  found  that  he  had  failed. 

For  these  reasons,  we  think  that  the  judg- 
ment of  the  Court  below  was  right,  and  that 
this  special  appeal  ought  to  be  dismiswa 
with  costs. 
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The  2Ui  December  1874. 

Present : 

Tiie  Hon'ble  W.  Maikby  nnd  Romesh  Cliun- 
der  Milter,  Judges. 

Cmveyance —  De  livery —Registration—  Usage. 

CnseNo.  962of  1874. 

Spml  Appeal  from  a  decision  passed  by 
ikt  Judge  of  East  Rurdwan,  dated  the 
H(h  Fehrunry  1 874,  affirming  a  decision 
of  the  Moonsiff  of  Jehanabad,  dated  the 
29M  November  1873. 

G»»ngn  fTiirpe  Niindee  nnd  nnotlier 
(Defeudiiuts)  Appellants^ 

versus 

Rngliiib  Rnm  Nundee  (Plaintiff) 
Respondent, 

Baboo  Bash  Beharee  Ghose  for  Appellants. 

Baboos  Rishen  Komul  Rhnttacharjee  and 
Gooroo  Doss  Banerjee  for  Resp< indent. 


The  genertl  rale  in  India  is  that,  upon  a  contract  of 
porcluwe  and  sale,  the  ownership  is  acquired  by  the 
furcliaser,  though  the  transaction  has  not  been  followed 
by  delivery  of  possession  ;  delivery  not  being  necessary 
tocftmplere  the  title  of  the  vendee. 

As  a  general  rule  of  law  when  the  vendee  has  jjot, 
pot  a  mere  contract  to  convey,  but  a  conveyance,  that 
i»t0  8ty,  a  document  which  in  terms  professes  to  make 
^^^  the  property,  nnd  the  document  is  registered,  he 
becnmes  at  once  the  owner  without  further  ceremony. 

By  Hindoo  law,  a  well-detined  usage  acquires  the 
urceof  law. 


Markby^  J, — In  tliis  cnse  three  perpons 
^ing  ill  i>ofises8ion  of  proferty  as  n  joint 
Hindoo  family,  two  out  of  tlint  number  ejected 
li»c  iliird. 

Whilst  the  third  member  was  out  of  pof>8e8- 
sion,  he  pold  his  shnre  in  a  specified  portion 
"[  the  property  to  the  plaintiff  who  bmuglit 
m  suit  for  posseseioc  against  the  other  co* 
•liarerg. 

Both  the  Lower  Courts  gave  the  plaintiff 
» <lecree. 


The  only  objection  taken  in  special  appeal 
which  appeared  lo  us  iiecessniy  to  reseive 
for  consideration  was  this, — that  as  by  the 
plaintiff's  own  admission,  his  vendor  was 
out  of  possession  when  the  conveyance  was 
executed,  the  phiintiff could  not  make  a  valid 
title  to  the  property  in  dispute  under  a 
document  which  had  not  been  followed  or 
accompanied  I >y  pos&ession. 

This  in  substance  raises  the  very  broad 
nnd  general  question  whether  upon  a  contract 
of  sale  and  purchase  delivery  of  the  posses- 
sion of  the  thing  sold  is  necesi^ary  to  complete 
the  title  of  the  vendee. 

Tiiere  seems  never  to  have  been  any 
suggestion  that  under  Mahomedan  law 
delivery  is  necessary  t'>  the  transfer  of  owner- 
ship of  either  moveable  or  iramoveahle 
property  except  in  the  case  of  gifts.  So  by 
the  Common  Law  of  England,  it  is  not 
necessary  in  the  case  of  a  sale  of  movealdes: 
and  though  it  was  at  one  time  necessary  in 
I  he  case  of  immoveable  under  the  Statute  of 
Uses,  it  is  n«»  lonjier  so.  The  only  question 
can  he  whether  nn<)er  Hindoo  law  there  is 
any  difference  in  this  respeci. 

It  would  no  doubt  lead  to  considerable 
inconvenience  if  the  law  upon  such  a  subject 
varied  with  the  religion  of  the  parties  to  the 
trausociion  :  and  upon  the  whole  I  think  thti 
general  rule  has  been  adopted  in  India  that 
in  the  case  of  purchase  and  sale  the  owner- 
shi|)  is  acquired  hy  the  purchaser,  though  the 
transaction  has  not  been  followed  by  delivery. 

That  this  is  the  accepted  law  of  India  is, 
I  think,  shown  by  the  Registration  Acts.  Li 
the  first  place  the  existence  of  a  system  of 
rep ij*i ration  jirima  facie  suggests  that  owner- 
ship is  acquired  without  delivery.  The 
reasons  for  the  rule  which  has  so  widely 
prevailed  requiring  delivery  for  the  transfer 
of  ownership  are  not  of  one  simple  character. 
Whether,  however,  thisceremony  was  required, 
because  taking  f)lace  in  public,  it  carried  with 
it  the  consent  of  the  community  to  which  the 
parties  belonged  ;  or  because  taking  place 
before  an  oflicer  of  justice,  it  carried  the 
consent  of  the  State  ;  or  simply  b^^cause 
the  tmnsaction  is  one  which  outrht  to  be 
notorious  and  open,  so  that  all  persons  may 
know  when  it  takes  ydiice  (all  of  which 
infiuences  have  at  one  time  or  other  affected 
and  can  still  be  traced  on  it),  it  has  almost 
eveiy  where  been  supplanted  by  registration, 
and  scarcely  any  where  retained  concurrently 
with  registration. 

Moreover,  if  we  look  at  the  special  provi- 
sions of  the  Indian  Registration  Act,  I  think 
it  will  be  seen  that  the  framers  of  it  contem- 
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plated,  not  a  condition  of  the  law  in  which 
delivery  was  rijrorotisly  required,  but  a 
condition  of  the  law  in  which  ownersliip 
both  of  moveables  imd  immovenbles  was 
frequently  transferred  without  delivery.  The 
view  taken  in  the  Aci  seems  to  be  llie 
ordinary  Entzlish  view  that  a  document 
executed  hy  the  parties*  may  operate  not  only 
as  a  contract  but  as  a  convey n nee  :  and  tlie 
general  object  of  the  Act  seems  to  be  to 
require  thiit  such  documents  should  be 
registered  in  order  to  have  that  operntion. 
It  may  not  be  impossible  to  look  upon  the 
Act  as  providing  for  n  registration  of  contracts 
only,  and  not  of  titles.  But  if  so,  a  great 
deal  of  the  hmgunge  of  the  Act  would  be 
Bupfrfluous  aud  uumeaning.  Througliont 
Part  X  of  the  last  Registration  Act,  tlie 
Act  seems  to  contemplate  that  the  document, 
if  registered,  will  "  take  effect "  (which  must 
I  think  mean  "  will  operate  as  a  conveyance") 
08  soon  as  executed,  if  the  requirements  ns 
to  regisirntion  have  been  fulHlled.  It  is  true 
tliat  a  certain  advantage  is  given  to  a  purchaser 
who  has  obtained  delivery,  but  that  does  not 
show  that  such  a  purchaser  had  this  advantage 
independently  of  the  Act.  It  rather  points 
the  other  way. 

The  conclusion,  therefore,  at  which  I  should 
arrive  is  that  hy  the  law  of  this  country 
delivery  is  not  generally  necessary  for  a 
transfer  of  ownership  :  but  it  was  contended 
that  there  are  certain  recent  cases  in  which 
a  contrary  proposition  has  been  laid  down. 

The  first  of  these  is  the  case  r^'ported  in 
XII  Moore's  Indian  Appeals,  page  275.* 
The  Privy  Council  in  that  case  commenting 
on  a  judfrmont  of  the  Sudder  Court  use  these 
words  which  have  since  been  so  often  referred 
to:— '**They"  (the  Judges  of  the  Sudder 
Court)  "  seem  to  have  ruled  that  the  eflf'-ct  of 
**  the  execution  of  a  bill  of  sale  by  a  Hindoo 
"  vendor  is,  to  use  the  phraseology  of  English 
**  law,  to  pass  an  estate  irrespectively  of 
"actual  delivery  of  possession  ;  giving  to  the 
•*  instrument  the  effect  of  a  couveyance 
*•  operating  by  the  Statute  of  Uses.  Whether 
"  such  a  conclusion  would  be  warranted  in  any 
"case  is,  in  their  Lordships*  opinion,  very 
"  questionable.  It  is  certainly  not  supported 
"  by  the  two  cases  cited  in  the  judgment 
"  under  review ;  in  both  of  which  actual 
**  possession  seems  to  have  passed  from  the 
"  vendor  to  tlie  purchaser.  To  support  it, 
''  tlie  execution  of  the  bill  of  sale  must  be 
"treated  as  a  constructive  transfer  of  posses- 
**  sion.     But   how   can   there  be   any    such 


12  W.  R.,  W  C,  6. 


"  transfer,  actual  or  constructive,  npon  a 
"  contract  under  which  the  veitdor  sells  that 
"of  wliich  he  has  not  possession,  and  to 
"which  he  m'ly  never  establish  a  title? 
**  The  hill  of  sale  iu  such  a  case  can  only  be 
"  evidence  of  a  contract  to  be  performed  in 
** fiituro,  and  upon  the  happening  of  a 
*•  contingency  ;  of  which  the  purchaser  may 
*'  claim  a  Sfiecific  performance  if  he  comes 
"into  Court  showing  that  he  has  himself 
"  done  all  that  he  was  bound  to  do." 

If  this  passage  be  taken  alone,  it  cannot  be 
denied  that  the  douht  here  exf>res8ed  goes  to 
the  full  extent  of  raising  the  question  wlie- 
ther  "in  any  ca*«"  the  ownership  could  be 
acquired    witliout  delivery.     Nor  can  it  be 
for  a  moment  contested  that  these  observations 
are  unimpeachable  in   theory.     They  repre- 
sent the  views  which  have  prevailed  amougst 
lawyers   generally    in    some    shape  until  dis- 
placed by  legislation  or  recognized  practice. 
But  nevertheless  it  must  be  borne  in  ou'od 
that  they  have  been  in  fact  so  displaced  to  a 
very  large  extent.     And  I  feel  confideatthit 
the  Privy  Council  «iid  not  intend  to  exduiie 
the   consideration   of   the  question  whether 
under  the  actual  Hindoo  law  deliveiy  vu 
still  necessary,   because  they    do   not  either 
directly  or  indirectly  decide  tlie  question  thus 
raised  :  the  decision  of  the   case  did  not  Id 
any  way  involve  as  a  proposition  of  law  that 
delivery  was  in  all  coses  necessary  toa  traus- 
fer  of  ownership. 

The  next  case  is  reported  in  XVIII  Weekly 
Reporter,  pnge  140,  and  is  aUo  a  decision  of 
the  Privy  Council.  The  passage  above  quot- 
ed is  quoted  by  the  Privy  Council  from  their 
former  decision,  and  it  must,  therefore,  be 
taken  thnt  the  same  doubt  is  reiterated  :  but 
the  decision  wns  given  with  reference  to  the 
particular  provisions  of  the  document  tlien 
in  question,  upon  the  construction  of  which 
it  appears  to  have  been  held  that  it  did  not 
operate  as  a  conveyance. 

The  remaining  case  is  a  decision  of  ibis 
Court  reported  in  XX  Weekly  Reporter, 
page  446.  But  the  main  ground  of  tbut 
decision  was  that  the  transaction  tbeo 
under  consideration  was  contrary  to  puh- 
lic  policy  :  it  does  not  decide  the  questioQ 
which  the  Privy  Council  had  left  in  doubt. 

As  far  as  I  am  aware  this  is  the  first  time 
the  Court  has  been  called  upon  directly  to 
decide  this  question  ;  and  upon  the  whole, 
not  feeling  myself  prohibited  by  the  doubt 
expressed  by  the  Privy  Council,  I  feel  bound 
still  to  sny  that  in  my  opinion  delivery  \\^ 
not  been  considered   generally  necessary  to 
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the  traoBfer  of  owoersliip  by  Hindoos  in  this 
eountrj. 

Of  course,  there  mi^  bo  cases  in  which 
from  the  natare  of  the  transaction  it  is  plain 
that  the  ownership  wns  not  intended  lo  be 
transferred  iinmediaiely,  but  only  at  some 
future  time  or  under  some  condition  :  it  moj 
also^  when  a  question  arises  as  to  which  out 
ef  two  honest  purchnsers  has  tlie  better  title, 
be  important  to  consider  wlio  lias  got  tlie 
possessioa.  Upon  this  I  say  nothing.  But, 
as  a  general  rule  of  law,  I  consider  thai 
when  the  vendee  has  got  not  n  mere  contract 
to  000 7e J — but  (ns  id  admitted  to  be  the 
esse  here)— a  conveyance,  thtit  is  to  say,  a 
document  which  in  terms  professes  to  make 
oyer  the  property,  und  the  document  is  regis- 
tered (in  case  registration  be  uecessury).  he 
becomes  at  once  the  owner  without  further 
eeremony. 

1  may  add  that  the  decision  in  XI  Weekly 
Reporter,  page  80,  seems  to  me  to  be  in 
accordance  wii^h  this  view. 

The  speciul  appeal  is  dismissed  with 
costs. 

3Jiii^y  J, — I   concur  in  this  conclusion. 
It  was  pressed   upon    us   that   according   to 
Hindoo  law  delivery  of  possession  is  essen- 
tially necessary  to  render  the  title  by  sale 
complete,  and  it  was  contended  that  without 
it,  a  purchaser  does  not  l>econie  the  owner 
of  the  property  sold.     As  far  as  I  am  aware 
there  is  no  proyision  in  the  shasters  which 
can  be  quoted  in  support  of  this  contention. 
On  the  oiher   hand,    the    following   pussajse 
from  the  Mitakshara  to  be  found  in  Macnagh- 
ten's  Hindoo  Law,  pages   218  &  219,  goes 
SI  great  way  against  it.     It  runs  thus  : — *•  The 
**  acceptance  of  gold*  cloths,  &c.,  being  com- 
*•  pleted  by  the  ceremony  of  bestowing  water, 
^and  falling,   therefore,  under  either  of  the 
**  means,  may  he   designated   as   a  three-fold 
^  acceptance  ;  but  in  the  case  of  land,  as  there 
"^can   be    no   corporeal   acceptance   without 
^  enjoyment  of  the  produce,  it  must  be  accom* 
'^  panied  by  some  little  possession,  oiherwii«e 
^  the  gift,  sale  or  other  transfer  is  not  com- 
•^*  plete.    A  title,  therefore,  without  corporeal 
**  acceptance,  consisting  of  the  enjoyment  of 
*^  the  produce,  is  weaker  than  a  title  accom' 
**  panied  by  it,  or  with  such  corporeal  accept- 
**'  anee.     But  such  is  the  case  only,  when  oj 
**  these  two  the  priority  i$  undiHinguishable  : 
"  but  when    it    is    ascertained    which   is 
^*^rstin  point  of  date,  qnd  which  posterior, 
*f  <Aen    the    simple  prior  title   affords  the 
*^  'Stronger  evidence;    or  the   interpretation 
**  ^::nay  be  as  follows  : — *  Evidence  is  said  to 
^  CMNiBist  of  dooumeatSi  posfeasiou,  aud.  wit- ' 


''  nesses.'*^  This  having  been  premised  as 
**  the  general  rule  ;  the  text  'A  title  is  more 
*'  powerful  than  possession  unaccompanied  by 
"  hereditary  succession,'  and  *  whei  e  there 
'*  is  not  the  least  possession,  there  a  title  is 
"  not  sufficient,  f '  have  been  propounded  to 
*'  point  out  to  which  the  superiority  belongs, 
"  where  the  three  dt  scriptious  of  eyidence 
"  meet :  as  for  instance,  in  the  case  of  tlie 
**  first  acquirer,  if  a  title  be  proved  by  wit- 
<<  nesses,  it  is  of  greater  weight  than  posses- 
**  sion  unaccompanied  by  hereditary  succession. 
*'  Again,  possession  accompanied  by  hereditary 
"  succession  vested  in  the  fourth  descendant, 
<'  is  more  weighty  than  a  title  proved  by 
/'  documents;  but  in  the  case  of  an  iuterme- 
''diute  (claimant)  a  title  aaooinpanied  with 
"  even  a  small  degree  of  possession  is  better 
*'  than  a  title  destitute  of  potisession.  \  This 
"  has  been  expressly  declaretl  by  Nareda  :— 
"  '  For  the  first,  jrift  is  a  cause  ;  for  an  inter- 
"  mediate  (claimant)  possession  with  a  title  ; 
"  but  long  and  hereditary  possession  alone  is 
**  also  a  goJod  cause.** ' 

From  the  above  quotation,  it  is  evident 
that  the  title  of  a  purchaser  without  delivery 
of  possession  is  complete,  although  the  holder 
of  it  labors  under  certain  disadvantages  as 
against  a  pers(»n  who  acquires  a  title  accom- 
panied by  possession.  There  are  also  numer- 
ous texts  in  the  Hindoo  law  laying  down 
that  a  well-defined  usage  acquires  the  force 
of  law.  And  as  far  as  my  experience 
goes,  I  may  state  that  the  conclusion  at 
which  we  have  arrived  is  entirely  in  accord- 
ance which  the  usage  that  now  obtains 
amongst  the  people  of  the  country.  I  desire 
also  to  add  that  our  view  in  this  mutter  is 
not  only  supported  by  the  provisions  of  the 
Registration  Act  as  shown  by  my  learned 
cnllenuue,  but  also  by  Section  259  of  the  Civil 
Procedure  Code,  which  lays  down  that  after 
**  a  sale  of  immoveable  property  shall  have 
'*  become  absolute  in  manner  aforesiiid,  the 
'*  Court  shall  grant  a  certificate  to  the  person 
**  who  may  have  been  declared  the  purchaser 
'*  at  such  sale  to  the  effect  that  he  has  pur- 
'*  chased  the  right  title  and  interest  of  tlie 
'defendant  in  the  property  sold,  aud  such 
*'  certificate  shall  be  taken  and  deemed  to 
**  be  a  valid  transfer  of  such  right  title 
"  and  interest,^* 


*  Catydyana,  cited  in  the  Smritichandrica. 

+  Veeraraitrodaya. 

t  See  Blackdtone  on  this  subject,  Vol.  ti,  p.  197,  note. 


Digitized  by 


Google 


134 


Civil 


THK    WKKKLY    KKI'ORTKR.  RultugK      [Vi»l.  XXIII, 


The  22nd  Dfcember  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.   Morris, 
Judges. 

Zemindaree  and  Shikmee—Co-sJiarersSei-off. 

Case  No.  656  of  1874. 

S/itcial  Appeal  ffom  a  decision  parsed  hy 
the  Judge  of  Mymensingh,  dated  the  2Srd 
December  1873,  affirming  a  decision  of 
the  Additional  Subordinate  Judge  of 
that  district^  dated  the  5th  December 
1872. 

Huree  Ki shore  Roy  and  others  Tsome  of  the 
Pluiuiitfji)  AppellajUSy 

versus 

Hur  Kishore  Adhikaree  (one  of  the  Defend- 
ants) Respondent, 

Baboos  Door g a  Mohun  Do»s  nnd  Hnree 
Mohun  Chuckerbutty  for  Appellants. 

Baboos  Hem  Ch under  Banerjee  nnd  Nil 
Madhub  Sen  Tor  Uespundent. 


'  Plaintiffs,  as  beinp  entitled  collectively  to  ll-anna 
share  of  the  jummii  of  n  talook,  and  nllej^ing  that  they 
had  obtained  such  portion  of  their  share  as  tlie  14-aniiH 
tJilookdurs  were  liable  for,  sued  the  2-anna  sharer  for 
what  lie  ought  to  liave  contributed.  The  l»wer  Appel- 
late Court,  finding  that  the  defendant  had  a  2-anna 
share  in  the  zemindaree,  as  well  as  in  tiie  shikmee, 
considered  that  the  one  rijfht  miffht  be  set-off  ajjainst 
the  otiier,  and  that  the  plaintiffs  bad  consequently  no 
claim  against  tlie  defendant : 

Ukld  that  thi.H  conclusion  was  erroneous,  for  though 
there  were  in  a  certain  sense  opposing  rights,  still  tliey 
were  not  mutual  rights  as  between  the  parties  to  the 
present  suit.  The  plaintiffs  were  entitled  to  get  a 
2-anna  share  of  the  jumma  from  the  defendant  and 
the  14-anna  talookdars  jointly,  and  the  defendant  was 
entitled  to  get  a  like  share  from  these  14-anna  uiookdars 
and  himself  jointly,  but  the  defendant  had  no  right  to 
set-off  the  debt  thus  due  to  him  against  the  debt  due  to 
the  plaintiffs  from  the  same  persons. 


Phear^  J, — The  plaintiffs  in  this  case  sue 
as  beitkg  entitled  collectively  to  ll-nnna 
share  of  the  jumma  payable  in  respect  of  a 
Cf'rtuin  talook.  And  the  pi'inci()al  defendant 
Hur  Kisliore  Adhikaree  is  the  owner  of  a 
2-aona  share  iu  the   talook.     The  plaintiffs 


say  that  they  have  obtained  the  omount  of 
their  share  of  the  rent  for  which  the 
14-anna  tHlookdars,  i.^.,  nil  the  shaielioldera 
iu  the  talook  exct'pt  \\\^  principal  dffendsut, 
are  liable,  and  that  the  latter  refuses  iq  pay 
them  the  remaining  2-annH  share  which  he 
ou^ht  to  coiitril)Uie  towards  the  rent. 

Several  objections  are  made  by  the  defend- 
ant to  this  suit.  The  first  appears  to  be  to 
the  effect  that  the  plaintiffs  ate  not  eatitled 
to  sue  jointly.  The  second  that  the  suit  is 
barred  by  the  statute  of  limitation.  There 
is  only  one  essential  issuh  ufK>u  the  merits, 
namely,  whether  tlie  plaintiffs  are  entitled  to 
get  from  the  defendant  the  *' compeoBstioii 
and  rent "  which  they  seek. 

The  Lower  Appellate  Court  has  determlDed 
the  two  first  issues  in  favor  of  the  plaintiffs 
but  has  arrived  at  the  conclusion  that  liie 
plain! ifls  are  not  entitled  to  recover  fr<ini  iiie 
defendant  the  2-nnna  share  of  the  zemiodir's 
rent  for  which  the  suit  is  brought. 

It  appears   to  be  an  admitted  fact  tbittiie 
defendant   is   a  2-aiina  sharer  in    the  sime 
zemindaree  as  the  plaintiffs.     And  the  Mi^ 
has  placed  the  case  thus  : — "  The  resf»o«<lwl 
"  in  respect  of  \\\%  two  annas   of  tlie  k"'"^ 
"daree  would   have  as   much  right  to  »ueio 
"respect  of   the  shikifiee  rights  of  the  14- 
"*tma  shareholders   as    the   appellant,    «»<! 
"  thi-»   tliey  admit,  but  the  peculiar  pc^itioo 
•*0f  the  defendant  is  owing   to  the  circuin- 
"  stance    which    the    appf'llants   se<*m   well 
"enough  to  have  borne  in  mind  iu  1275, but 
"  which    they  now  ignore,  that  the  deren«iant 
*  poasespes  precisely  equal   rights  in  b<>«h  llie 
*'  zemindaree  and   the  shikmee,  i>.,  a  2-auni 
"  share  of  each." 

And  upon  tiiis  ground  the  Judjre  considers 
tliat  the  one  rijrht  may  be,  so  to  upeiik,  set- 
<.ft  ngainpt  the  other  right,  and  that  conse- 
quemly  the  plaintiffs  have  got  no  claim 
siL'ainst  the  defendant.  This  conchiMoo  seems 
to  us  erroneous,  because  al  i hough  theff  Rr® 
in  a  C'-rtain  sense  these  opposing?  rights  still 
these  are  not  mutual  rigln8  as  between  tbe 
|)arties  to  the  present  suit.  The  plaimiffs 
are  ent  itled  to  recover  fr<»m  the  defendau'  >»"ti 
the  remaining  14-aiina  sharers  in  the  talook, 
who  are  not  parties  to  the  present  siiit,  au 
ll-anna  share  of  the  jumma  payable  in  re- 
spect of  the  talook.  They  say  that  they 
have  been  paid  by  the  l4-nnnn  talookdara 
all  that  these  H-anna  talookdars  are  as 
amongst  themselves,  bound  to  contribute 
towards  this  ll-anna  portion  of  the  juinna»« 
And  if  so,  there  still  remains  due  to  them 
2-anna  share  of  the  same  portion.    Probabl/t 


it  would  be  right  to  say  that  they  are  eu 
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to  recover  this  from  the  14-aiiua  Blmreliolders, 
as  well  as  from  the  defendant,  or  rather,  that 
i     the/  are  entitled  to   recover  this  from  the 
I      144DDa  shareholders  jointly  with  the  defend- 
1     sot    If  they  did   so,   that   is,  if  they  did 
I     recover  it  from  all  these  persons  jointly,  then 
ioMmuch  as  the    H-nnna  shareholders  have 
Rlreadj  paid  all  that  they  are  bound  to  con- 
tribute  towards  the  rent,  the  defendant  must 
be  obliged  in  the  end  to    recoup  or  make 
good  to  his  co-sharers  this  2-anna  portion, 
nlen  for  some  reason  as  between  themselvea 
be  tt  only  liable  for  some  less    share.     In 
odier  words,    as    the   matter    now    stands 
benreen  the  plaintiffs  and  the  defendant,  the 
litter  is  bound  to  pay  to  tiie  former  a  2-anna 
portion  of  the  rent  which  the  plain<t.iffs  are 
•dmitiedly  entitled  to  receive  in   respect  of 
.     h  talook,   although   at   the  same  time  the 
J     dHeodant's  co-sharers  may  be  jointly  liable 
\     Willi  him  to  pay  the  same. 
I       It  is  true,  on  the  other  land,  that  the  defend- 
ant as  a  2-anna  shareholder   in  the  zemin- 
<iaree  is  entitled  to  be  paid  a  2-anua  share  of 
tltereutdue  in  respect  of  the  talook,  but  he 
isoot  entitled  to  liave  this  paid  him  by  the 
plaintiffs  :  he  is  entitled  to  get  it  from  the  14^ 
aoDa  shareholders  in  the  talook    who   have 
alreadj  paid  to  the  plaintiffs  their  share  and 
/rem himself  jointly.     Thus  the  plaintiffs  are 
entitled  to  get  a  2-anna  share  of  the  rent  from 
the  defendant  and  the  other  14-anna  talook- 
,  dars  jointly  ;  and  the  defendant  is  entitled  to 
get  u  like   slmre  of    the  rent    from    these 
14-nnDa  lalookdars  and  himself  jointly  ;  but 
obyiously   the  defendant  has  no  right  to  set- 
off tlie  debt   due    to   him    from  the  14-nnna 
talookdars  and   himself  against  the  debt  due 
to  the  plaintiffs  from  the  same  persons. 
!     The  view  taken  by  the  Judge   seems  to 
08  innccurate.     And  the  fact  that  the  defend- 
uit  is  a  2-anna  shareholder  in    the  zemiu- 
•laree  does  not  in  any  degree  affect  the  right 
of  the  plaiiitiflfs  to  recover  from  the  defend- 
ant that  amount  which  he  ought  to  contribute 
towards  the  portion  of  the  zemindaree  rent 
*hich  is  payable  to  them,  that  is,  as  admitted 
^7 1  the  defendant   himself,    2-anua   share   of 
11 -anna  of  the  entire  talookdaree  jumma. 

It  might  have  been   questioned    whether 

the  defendant  was  liable  to  be  sued  for  this 

^   "Dwuni  separately  from  the  other  co-sharers 

i   of  the  talook.     But  he  does  not  appear  t" 

I   hate  made  an  objection  of  this  kind  in  either 

•>f  the  Courts  below.     And  we  think  it  is  too 

'*te  fi»r  him  now  to  do  so  on  special  appeal. 

The  issue  as  to  limitation  was  decided  by 
the  Lower  Appellate  Court  in  favor  of  the 
plaintiff  for  the  following  reason  : — 


"  As  res;ards  the  objection  tlfat  the  suit  is 
*'  barred,  because  the  claim  was  for  arrears 
"  beyond  three  years,  it  is  sufficient  to  soy  that 
*'  it  being  determined  above  that  the  suit 
**  would  lie  under  the  provisions  of  Act  VIII 
"of  1859,  the  question  of  limitation  is  to 
"be  decided  under  Act  XIV  of  1859,  and 
"not  under  Act  VIII  of  1869,  and  it  is 
"  within  time." 

Assuming  for  the  moment  that  the  Judge 
is  riifht   in    his   view   that  the    question  of 
limitation  is  to  be  decided  under  Act  XIV  of 
1859,  we  still  think  the  period  of  limitation 
whicli  is  prescribed  by  that  Act  is  three  years, 
and  not  more  as  the  Judge  seems  to  think. 
The  decision  of  the  Privy  Council  which  is 
reported  in  XIX  Weekly  Reporter,  page  5,  puts 
it  beyond  doubt  thnt  the  words  of  Clause  8 
Section  1  Act  XIV  of  1859  apply  to  agri- 
cultural   land,   as  well  as  any  other  form  of 
land,  and  are  not  qualified  by  the  preceding 
words  of  the  Section.     So  that  if  the  special 
limitation  of  Act  VIII   of    1869   does   not 
apply  to   the  case,   still  Clause  8  Section   1 
Act  XIV  of  1859  will  prescribe  a  period  of 
three  years.     On  the  other  hand,  if  this  case 
is  one  which  falls  within  the  special  limitation 
clause,   Section  29  Act   VIII   of  J  869,    the 
same  period  of  limitation  is  prescribed,  namely, 
three  years.     The  only  difference  between  the 
two    Sections   is   that  in  the  one  the  time  is 
reckoned  from  the  actual  date  when  the  cause 
of  action  accrued  ;  iu  the  other  it  is  reckoned 
from  the  end  of  the  year,  according  to  local 
style,  in  which  the  cause  of  action  accrued. 
But    inasmuch   as    in  the   present   case    the 
arrears  of  rent  are  assumed  to  have    become 
due  at  the  end  of  the  year,  the  effect  of  the 
two  Clauses  is  precisely  the  same. 

We  are,  therefore,  of  opinion  that  the  Judge 
was  in  error  in  holding  that  the  plaintiff  had 
more  than  three  years  limitation  for  the  pur- 
pose of  bringing  this  suit. 

It  seems  that  the  parties  are  at  issue 
with  regard  (o  the  question  what  is  the 
jumma  assessed  on  this  talook,  and  the 
Lower  Appellate  Court  does  not  appear  to 
have  dealt  with  this  matter  in  its  judgment. 

We  are,  on  the  whole,  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court  must 
be  reversed,  and  the  case  remanded  to  timt 
Court  for  re- trial  upon  that  issue,  t.e.,  upon 
the  issue  as  to  the  amount  of  rent.  And 
in  this  trial  the  plaintiffs'  claim  must  be 
restricted  to  arrears  of  rent  which  became 
duo  within  tlm  period  of  three  years  imme- 
diately preceding  the  date  of  suit. 

We  think  that  the  appellant  ought  to 
have  his  costs  of  this  appeal. 

20 
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tbe  4th  Janunry  1875. 

Present  : 

The  Hon'ble  Sir  Richard  Ooudi,  Kt.,  ChieJ 
Justice^  and  the  Hon'ble  Charles  Poniifex, 
Judge. 

High    Court,  Original  Jurisdiction—PracHce'— 
Appeal^  Paper  Books. 

HurroBoondery  Dossee,  Appellant^ 

versus 

Cally  Puddo  Dutt,  Respondent. 

No  one  for  Appellant, 

Mr.  Loufe  for  Respondent. 

In  an  appeal  case,  in  which  the  appellant  failed  to 
deliver  the  paper  books,  and  was  not  represented  by 
Counsel  at  the  appeal,  and  the  respondent,  who  had  the 
option  of  delivering  the  paper  books  under  a  rule  of 
Court,  did  not  do  so,  the  Court,  on  the  appeal  being 
called  on,  dismissed  the  appeal  without  costs,  although 
the  respondent  appeared  at  the  hearing  by  CounseL 

Couch,  C.J.  (Pontifex,  J,  concurring).— 
In  this  case  no  one  appears  for  the  appellant, 
and  paper  books  have  not  been  delivered. 
The  learned  Counsel  for  the  respondent  asks 
that  the  appeal  may  be  dismissed  with  costs. 
The  49th»  of  the  rules  of  the  High  Court  of 
Judicature,  Originnl  Jurisdiction,  provides, 
that  if  the  appellant  does  not  deliver  the 
paper  book,  the  respondent  may  do  so.  But 
the  respondent  lias  not  done  so,  and  there- 
fore the  appeal  will  be  dismissed  without 
costs. 


♦  This  rule  runs  as  follows  :— 
When  an  appeal  is  preferred  from  a  decree  of  the 
High  Court,  Original  Jurisdiction,  to  the  High  Court, 
Appellate  Jurisdiction,  the  appellant  or  his  attorney 
shall,  within  six  days  from  the  presentation  of  the 
memorandum  of  appeal,  deliver  to  the  Registrar,  Ori- 

§inal  Jurisdiction,  for  the  use  of  the  Judges,  two  paper 
ooks,  containing  a  copjr  of  the  plaint,  written  state- 
ment, depositions  of  witnesses,  and  of  the  decree  and 
judgment  and  memorandum  of  appeal.  The  respond- 
ent or  his  attorney  may  deliver  such  paper  books,  if 
the  appellant  or  his  attorney  shall  fail  to  deliver  the 
same  within  the  time  limited. 


The  4th  January  1875. 

Present : 
The    Hon'blA     Sir    Richard    Couch,    Kt., 
Chief  Justice,  and  the  Hon'ble    Ciiarles 
Pontifex,  Judge. 

Small  Cause  Cowl,  CalcuUa'-Act  XXVI  of 
1864  8S.  7  jr  8 — Security-' Breach  of  War- 
ranty— Contract — Right  of  Action, 

Case  stated  for  the  opinion  rf  the  High 
Court  in  its  Ordinary  Original  Cioil 
Jurisdiction  under  Section  7  of  Act 
XXVI  of  1864,  by  Mr.  G.  S.  Fagan,  Ut 
Judge  of  the  Court  of  Small  CauiCi  at 
Calcutta. 

C.  Fornaro  and  others,  Plaintifft^ 

versus 

Sookdeb  and  others,  Defendantt. 

Mr.  Macrae  for  Plaintiffs. 

Mr,  Branson  for  Defendants. 

A  case  should  not  be  sent  to  the  High  Govt  rate 
the  provisions  of  Act  XXVI  of  1864  ss.  7  &  8,  mtU  tke 
party  against  whom  judgment  is  given  has  given  tte 
security  there  mentioned ;  and  it  is  tbe  duty  of  the  SntU 
Cause  Court  before  sending  the  case  to  see  that  tke 
security  is  given. 

In  a  suit  for  compensation  for  breach  of  wamo^, 
where  the  dispute  was,  whether  the  pods  teodend 
(shellac)  were  according  to  the  contract,  it  appeared  that 
a  sample  had  been  taken  by  plaintiff's  sircar,  and  refer- 
red to  the  selling  broker  to  decide  whether  the  goodi 
from  which  it  had  been  taken  ought  to  be  accepted,  and 
he  decided  that  they  should  be  taken  at  one  rupee  pa 
maund  less  than  the  contract  rate,  which  award  tbe 
parties  agreed  to  abide  by.  The  sircar  then  went  to 
the  godown  of  the  defendants,  thoroughly  examined 
the  undelivered  shellac,  and  removed  it  to  the  godowa 
of  the  plaintiffs: 

Hrld,  that  after  this  the  parties  could  not  be  allowed 
to  raise  the  question  whether  there  had  been  a  bnach 
of  that  contract,  and  to  ask  fo^  damages  by  reaaoa 
of  the  goods  not  being  of  the  quality  contracted  for. 

Case, — This  is  a  suit  in  which  tlie  plaintiffs 
abandont'd  Rs.  120  and  sued  for  Rs.  1,000 
under  tlie  last  Clause  of  Section  118  of  tbe 
Indian  Contract  Act,  for  compensation  for 
loss  caused  by  breach  of  warranty  in  a  coo- 
tract.  <'  For  that  the  defendants  sold  to  tlie 
"  plaintiffs  forty-two  chests  of  slielinc  bj 
'*  sample,  the  bulk  of  which,  on  delivery,  was 
"  inferior  in  value  to  the  said  sample,  wliere- 
"  by  the  plaintiffs  have  sustained  damages  to 
'*  the  amount  stated,  abandoning  an  excess 
**  of  Rs.  114  and  all  other  excess." 

The  facts  were  as  follows  : — 

The  plaintiffs,  on  the  4th  June  last,  entered 
with  the  defendants  into  the  contract  marked 
A,  and  the  shellac  tendered  under  it  being  con- 
sidered not  up  to  sample,  the  plaint iffs,  witb 
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ilie  consent  of  the  defendaius^  referred  die 
HUitter  (with  a  sample  which  their  sircnr  had 
tAken  from  tiie  goods  tendered)  to  the  selling 
brokers,    who   decided   the    goods    tendered 
should  be  accepted  by  the  plaintiffs  with  an 
allowance   of  one  rupee   per   mannd.     This 
award    was  accepted  bj  both  parties,  and  on 
the  9th  June  the  sircar  of  the  plaintiffs  went 
to  the  godown  of  tlie  defendants,  thoronglilj 
examined  the  undelivered  shellac,  and  removed 
it  to  the  godown  of  the  plaintiffs.     On   the 
lOth    of  June   the   plaintiffs   wrote    to   the 
defendants   the  letter   marked  B,  and  on  the 
same  daj   received    from    them    the    letter 
marked  G.     On  the  1 5th  June,  by  consent, 
the  reference  marked  02  was  made,  and  on  the 
18th   the   award   marked    D    was   delivered. 
The  reference  is  to  two  firms,  and  the  award 
is  made  by  only  one  individual  member  of 
each  of  those  firms :  but  the  plaintiffs  made 
DO  objection  on  this  head.     One  of  the  arbi- 
trators   gave   verbal   notice    to  one   of    the 
l^aiutiffs  that  the  arbitration  would  be  held 
on    a    day   named.     The    plaintiffs   did  not 
attend.     That  arbitrator  then  called,   person- 
ally and  alone,  on  plaintiff  Charles  Fornaio, 
and  heard  from  him  his  view  of  his  case,  and 
received  from  him  all  the  papers  connected 
with  it.     The  plaintiffs  never  attended  the 
arbitration,  and  never   even   saw   the   other 
arbitrator.     On  tlie  23rd  June  the  plaintiffs 
paid  op  the  amount  awarded,  accompanying 
the  payment  with  the  letter  marked  H. 

It  was  contended  for  the  plaintiffs  that 
the  award  ought  to  be  set  aside  as  a  bad 
award,  on  the  giounds,  1st,  that  the  arbitra- 
tors had  not  decided  the  matter  referred  to 
them  ;  2nd,  that  one  arbitrator  had  derived 
all  his  knowledge  of  the  plaintiffs*  case  at 
second-hand  from  the  other  arbitrator  ;  and 
tliat  that  other  arbitrator  iiad  himself  not 
heard  the  plaintiffs'  case  in  the  presence  of 
the  defendants. 

X  held  that  the  matter  referred  being  *'  the 
dispute  about  the  42  coses,"  the  arbitrators 
had  really  decided  the  real  issue  in  it,  and 
that  they  might  well  have  gathered  that 
issae  from  tlie  private  communications  of 
plaintiff  C.  Fornaro  to  one  of  them,  and  of 
the  other  party  lo  both,  as  well  as  from  the 
correspondence  which  was  before  them.  I 
hoW  that  the  proceedings  of  the  arbitrators 
were  irregular,  but  that  the  irregularities  were 
not  each  as  it  lay  in  the  plaintiffs'  mouth 
to  complain  of.  I  therefore  held  the  award 
good,  and  as  s^cb,  a  bar  to  the  present  suit. 

I  also  held  that  the  present  suit  could  not 
be  entertained,  as,  under  Section  118  of  the 
^dian  Contract  Act,  a  reasonable  notice  of 


the  iutentioo  to  claim  compeoBation  is  requi- 
site ;  and  I  considered  that  delivery  having 
been  given  on  the  8th,  and  no  notice  till  the 
23rd,  the  interval  of  15  days  was  not  a 
reasonable  time.  I  accordingly  dismissed  the 
case  subject  to  the  opinion  of  the  High  Court 
upon  the  four  following  points,  demanded  by 
the  plaintiffs. 

I  would  mention,  however,  with  regard  to 
question  2nd  that  I  do  not  consider  that  the 
evidence  showed  that  the  plaintiff  agreed  to 
take  such  shellac  at  rupee  one  a  maund,  but 
that  they  agreed  to  take  the  shellac  of  which 
they  produced  wliat  after  ezaminaliou  they 
put  forward  as  a  fair  and  average  sample. 

1.  On  the  evidence  before  the  Court — 
Is  the  award  made  by  Messrs.  Haworth  and 
Nosworthy  in  this  matter  a  bar  to  this  suit  ? 

2.  Are  the  plaintiffs,  by  having  drawn 
sample  from  the  bulk  and  submitted  it  to 
the  broker  as  such  for  his  opinion  as  to 
its  quality  and  agreed  to  take  such  shellac 
at  rupee  one  a  maund  less  than  the  contract 
rate,  estopped  from  afterwards  setting  up 
against  the  defendants  that  the  bulk  on 
delivery  did  not  correspond  with  the  selling, 
or  such  second  sample  ? 

3.  Are  the  plaintiffs,  by  having,  after  the 
award,  paid  the  defendants  the  full  price  of 
the  goods  under  protest,  and  without  pre- 
judice to  their  rights  to  compensation  for 
breach  of  warranty  as  to  quality,  estopped 
from  recovering  such  compensation  ? 

4.  Did  tlie  plaintiffs  give  such  notice  to 
the  defendants  of  their  intention  to  seek  com- 
pensation for  the  breach  of  warranty  and 
within  such  reasonable  time  as  to  entitle  the 
plaintiffs  to  sue  for  compensation  ? 

No  costs  of  reference  have  been  paid  into 
this  Court  as  secunty  under  Section  8  of 
Act  XXVI  of  1864. 

When  the  case  was  on  the  board  of  the 
High  Court,  the  Ist  Judge  of  the  Small 
Cause  Court  forwarded  the  following  memo- 
randum to  the  High  Court  :— 

I  certify  that  the  plaintiffs  tendered  yester- 
day the  sum  of  Rs.  230  as  security  for  costs 
of  reference  in  the  case  of  Fornaro  v.  Ram- 
narain  Sookdeb,  and  that  I  refused  to  accept 
the  same  as  beii^g  offered  too  late.  I  give 
this  certificate,  becanse  in  the  year  1869,  in 
the  case  of  B.  Clarke  v,  Agra  Bank,  an  opinion 
was  hesitatingly  expressed  by  Mr.  Justice. 
Phear  that  the  deposit  of  security  for  costs 
was  not  a  condition  precedent  to  this  Court's 
granting  a  reference,  but  there  have  sub«e- 
quently, — »t«.,  in  the  cases  of  Rajooomar 
Poramanic  v,  L.  Steward,  and  Dissent  v.  The 
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tlustices  of  the  Peace  for  the  Towa  of  Cal- 
ciiita* — beea  contrary  decisions  by  the  High 
Conrt,  from  which  it  would  appear  that  that 
Court  is  finally  of  opinion  tliut  it  has  no 
jurisdiction  over  a  reference  until  after  ihe 
conditions  stated  in  Section  8  of  Act 
XXVI  of  1864  have  been  first  complied 
with,  and  because  it  has  always  seemed  to  me 
that  the  effect  of  the  word  "  forthwith  "  was 
to  render  the  prior  deposit  of  security  for 
costs  imperative,  and  it  would  save  the  timo 
of  both  Courts  if  it  were  distinctly  ruled 
that  under  such  circumstances  cases  should 
not  be  referred. 

The  following  is  the  judgment  of  the 
High  Court  :-^ 

Couch,  C.J. — Tbis  case  is  referred  to  this 
Court  under  the  provisions  of  the  7th  and  8th 
Sections  of  Act  XXVI  of  1864.  The  7th 
Section  obliges  the  Small  Cause  Court,  iu  a 
suit  of  an  amount  exceeding  Rs.  500,  to 
reserve  for  the  opinion  of  the  High  Court 
any  question  of  law  or  equity  or  any  question 
as  to  the  admission  or  rejection  of  any 
evidence  as  to  which  the  Court  shall  enter- 
tain any  doubt,  or  which  they  shall  be 
requested  by  either  party  to  the  suit  to 
reserve;  and  the  8th  Section  provides  that 
when  judgment  is  given  contingent  upon 
the  opinion  of  the  High  Court,  the  party 
against  whom  the  judgment  is  given  shall, 
unless  willing  to  submit  to  such  judgment, 
forthwith  give  security  for  the  costs  of  the 
reference  and  for  theamountof  the  judgment. 
It  WQS  I  think  clearly  the  intention  of  the 
Legislature  that  the  case  should  not  be  sent 
to  this  Court  until  the  party  against  whom 
judgment  was  given  had  given  the  security 
here  mentioned.  Unless  he  did  so  he  was 
to*  be  taken  as  submitting  to  the  judgment, 
and  it  was  the  duty  of  the  Small  Cause 
Court,  before  sending  the  case  to  this  Court, 
to  see  that  the  security  was  given* 

In  the  present  instance,  this  wa^  not  done. 
The  first  Judge  of  the  Small  Cause  Court 
states  the  case^  and  causes  it  to  be  sent  to 
this  Court,  appending  to  it  a  note  that  no 
costs  of  reference  had  been  paid  into  his 
Court  as  security  under  Section  8  of  Act 
XXVI  of  1864. 

What  was  his  object  in  mnking  this  note 
is  not  clear  ;  whether  he  intended,  as  possi- 
bly he  did,  from  what  appears  in  the  cer- 
tificate that  he  afterwards  gave,  to  have  it 
decided  by  this  Court  what  was  the  effect 
of  not  giving  the  security,  there  being,  as  he 
thought,  some  confiict  of  opinion  -  '^-  * " 


or  to  call 


♦  20  W.  R.,  349. 


the  attention  of  this  Court  to  the  fact  th%t 
security  hnd  not  been  given  so  that  proper 
measures  might  be  taken  to  enforce  its  being 
given  is  not  quite  apparent.  Bui  he  ought, 
instead  of  sending  the  case  in  this  manner, 
to  have  kept  it  umil  the  security  was  given, 
and  if  it  was  not  jriven  within  n  time  which 
came  within  the  definition  of  the  word  *'forth. 
with  "  he  ouaht  not  to  hnve  sent  up  the  ewe. 

As  I  have  already  said,  instead  of  doing 
that,  tlie  Judge  of  the  Small  Cause  Court 
has  sent  the  case  to  this  Court.  And  we 
have  also  receivt-d  from  him  a  ceriificate  that 
the  plaintiffs,  on  the  16th  of  December,  ten- 
dered  Rs.  230  as  a  security  for  the  costs  of 
the  refetence,  and  th»it  he  refused  to  accept 
it  ns  being  offered  too  late. 

Having  sent  the  cnse  to  us  I  am  not  certain 
that  he  had    power  to  accept  the  securitj, 
even  if  he  had  thoucrht  fit  to  do  so,  and  thai 
he  had  not  by  his  conduct  placed  ih«  matter 
in  the  hands  of  this  Court.     By  sending  tlie 
case  as  he  did,  the  plaintiffs  may  have  Iwa 
prejudiced  and  led  to  suppose  that  it  would 
be  sufficient  if  they  gave  the  security  it  My 
time  ;  that  the  Judge  of  the   Small  C*«» 
Court  had  shown  that  the  direction  that  ibe 
security  should  be  given   was    not  to  be  in- 
sisted   upon.     From    what  he  had  done,  « 
might  be  ittferred  that  the   plnintttTs  did  not 
submit  to  the  judgment,   and   that  the  case 
WHS  to  be  determined  by  the  opinion  of  this 
Court.     And  this  went  on  for  a  considernble 
time,  until  apparently  it  came  to  be  under- 
stood by  the  plaintiffs,  or  their  advisers,  ihit 
the   security  had  not    been   given,  and  tliat 
there  wns  thus  a  difficulty  in  the  way  of  the 
cnse   being    heard,    when    they   imtnediately 
offered  the  money.     If  the  security  be  gmn 
now,  the  defendants  will   not  be  prejudiced 
by  the  delay.     They    will   be   in  the  same 
position  ns  regards  the   having  security  for 
the  costs  as  th^y  would  have  been  iu  if  it  ho" 
been    first  given.     If   there  should   be  any 
question  of   allowance  of   interest  or  as^to 
costs,  we  can  take  into  consideration  the  de.ay 
which  there  has  been  in  the  plaintiffs'  giv>"? 
security.     Go  looking  at  the  manner  in  which 
this  case  has  been  dealt   with  by  the  Judge 
of  the  Small  Cause  Court,  we  thought  that  it 
was  a  case  in  which  we  ought   to  allow  the 
plaintiffs  to  appear  and  argue  the  tase  upon 
the   security  being  now  given,    which  was 
d<»ne   to    the  sa-isfaciion  of  the  defetidanis 
Counsel. 

We  have,  therefore,  to  consider  now  we 
shall  answer  the  questions  which  have  been 
referred  to  us  by  the  first  Judge.  I*  "  °^ 
necessary  that  we  should  answer  all  of  wem. 
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ItiseDOtigh  for  ua  to  nnswer  the  qiiestiuns 
Ihe  ttoswer  (o  which  will  determine  the  suit  ; 
and  iu  giving  our  nuswer  we  must  look  only 
at  the  fnct«  which  are  stated  by  the  Judge. 

Hesayd  the  suit  was  one  for  compensation 

for  loss  causf  d  by  breach  of  warranty   in   a 

contract  between  the  plaintiffs  and  the  defend- 

ints;  and  that  the  facts  are  as  follows  : — **  The 

plaiDtiffn,  on  the  4th  June  last,  entered  with 

ibe  defendants  into  the  contract  marked   A, 

inii  the  shellac  tendered  under  it  bning   con- 

liiefed  not  up  to  sample,  the  plaintiffs,    with 

Oieflonsent  of  the  defentlants,   referred  the 

oiUer  (with   a   sample    which    (heir  sircar 

y  taken  from  the   *;ocds  tendered)  to  the 

idling  brokers,  who  decided    the  goods    ten 

M  should  be    accepted   by   the    plaintiffs 

rith  an  allowance  of  one  rupee  per  maund/' 

We  will  for  the  present  stop  here.     There 

WIS  a  dispute   between     the   parties   as    to 

ffaetber    the    goods   which    were    tendered 

were  according  to  the  contract  of  the  4th  June. 

A  sample  had  l>een  taken  by,  as  I  uudei*stand, 

the  plnintiffs'  sircar,  and  not    the  defendants*, 

from  the  goods  which  were  tendered,  and   it 

wu  referred  to  the  selling   broker  to   decide 

whether  the   goods  from  which  the  sample 

lud  been  taken  ought  to  be  accepted  ;  and  he 

decided  that  an  allowance  of  one  rupee  per 

maund  should  be  made,  and  that  with  that 

allowance  the    plain tiflfs   were   to   take   the 

goods. 

I  think  that  if  the  matter  liad  rested  here, 
tiie  plniiititfs  would  not  beat  liberty  afterwards 
to  bring  a  suit  for  a  breach  of  warranty. 
Apparently  they,  the  plaintiffs,  had  an  oppor- 
taiiity  of  taking  samples  of  the  goods  which 
were  tendered  iu  any  manner  tliey  ihou(>;ht 
fit.  And  subject  to  its  being  shown  that 
there  had  been  any  fraud,  it  must  be  taken 
that  the  sample  was  a  fair  one.  It  was  sub- 
milted  as  such  to  the  broker.  Under  these 
eircarostances,  I  think  that  the  broker's  deci- 
lioD  ought  to  bind  ihe  parties. 

Bat  it  did  not  rest  tliere.  The  case  goes 
on  to  state  that  ''onthe  8th  of  June  the  sircar 
of  the  plaintiffs  went  to  the  godown  of  the 
defendants,  thoroughly  examined  the  unde- 
livered ehellue,  and  removed  it  to  the  go- 
down  of  the  plaintiffs."  This  was  after  the 
decision  of  the  broker.  Tiie  plaintiffs  had 
«n  opportunity  of  examining  the-  good?,  and 
of  seeing  whether  the  sample  which  had 
been  submitted  to  the  broker  was  a  fair  re- 
presentative of  the  bulk  of  the  shellac. 
Ai  is  stated  in  this  case,  and  we  must  assume 
tnily,  their  sircar  thorou|n;hly  examined  it, 
tud  then  it  was  received  into  their  godown. 
After  that,  I  think  the  parlies  cannot  be 


allowed  to  raise  the  question  whether  there 
was  a  breach  of  the  contract,  and  to  ask  for 
damages  by  reason  of  the  goods  not  being 
f)f  the  quality  contracted  for.  This  finding 
substantially  answers  the  second  question 
put  to  us  by  the  Judge  of  the  Small  Cause 
Court,  namely,  "  Are  the  plaintilfs,  by 
having  drawn  sample  from  the  bulk  and 
submitted  it  to  the  broker  as  such  for  his 
opinion  as  to  its  quality  and  agreed  to  take 
such  shellac  at  rupee  one  a  maund  less  than 
the  contract  rates,  estopped  from  afterwards 
setting  up  against  the  defendants  that  the 
bulk  on  delivery  did  not  correspond  with  the 
selling,  or  such  second  sample  ?"  I  think  we 
should  answer  this  in  the  affirmative,  and 
the  conseqaence  of  our  doing  so  is  that  the 
defendants  are  entitled  to  the  judgment 
which  has  been  given  by  the  Judtre  of  the 
Small  Cause  Court.  That  jud<:ment  will 
stand,  and  the  defendants  will  have  the  costs 
of  reserving  the  question  and  the  costs  con- 
sequent thereon.  The  sum  deposited  will  be 
retained  to  satisfy  them. 


The  4th  January  1876. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
Justice^  and  the  Hon'ble  Charles  Fontifex^ 
Judge, 

Demurrage —  Contract 

Case  stated  for  the  opinion  of  the  High 
Court  in  its  Ordinary  Original  Civil 
Jurisdiction^  under  Section  7  of  Act 
XXVI  of  1864,  by  Mr.  G,  S,  Fagan,  \si 
Judge  of  the  Court  of  Small  Causes  at 
Calcutta. 

Gillanders  Arbuthnot  &  Co.,  Plaintiffs^ 

versus 
Obhoy  Churn  Nundy,  Defendants. 

Mr.  Collis  for  Plaintiffs. 

Mr.  Branson  for  Defendant. 

Where  a  purchaser  engaged  to  take  delivery  of  cargo 
from  a  ship  at  a  certain  rate  per  diem^  and,  in  the  event 
of  failure,  to  pay  demurrage,  and  the  contract  contained 
a  stipulation  in  the  following  terms  i— "  But  should  the 
Captain  be  unable  to  deliver  weighment  of  the  goods  on 
account  of  the  lightness  of  the  vessel  to  which  I  have 
no  objection,  but  would  not  hold  myself  liable  for  any 
demurrage," — 

Hkld,  that,  according  to  a  reasonable  construction  of 
the  contract,  if  delay  took  place  in  unloading,  demurrage 
was  to  cease  so  long  as  the  delay  was  caused  by  the 
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inability  of  the  Captain  to  deliver  the  goods ;  not  that  the 
matter  was  to  be  thereby  set  at  large,  and  that  there  was 
no  longer  to  be  any  period  ander  the  contract  within 
whieh  delivery  was  to  be  taken  ol  the  cargo. 

Case, — Thb  plaintiffs  sued  to  recover 
Rs.  1,000,  after  abandoning  all  excess,  for 
money  payable  by  the  defendant  to  them  for 
ihe  demurrage  of  the  ship  "  Edward  Percy," 
and  for  money  due  by  the  defendant  to  them 
as  demurrage  for  the  breach  by  the  defendant 
of  a  contract  entered  into  by  him  with  them 
on  the  16th  February  1874. 

The  defendant  denied  that  the  contract 
was  as  alleged  ;  denied  that  he  had  notice 
as  alleged  on  26th  February ;  denied  that  the 
plaintitfs  were  ready  and  willing  to  deliver  ; 
and  pleaded  that,  besides  the  Sundays  allowed 
by  the  plaintiflfs  for  not  working,  there  were 
also  three  native  holidays. 

The  particulars  of  the  plaintiffs'  demand 
were  thnt  they  claimed  for  eight  days,  ©t?.,  the 
24th,  25th,  26th,  27th,  30ih,  and  3l8t  March, 
and  the  1st  and  2nd  April  1874,  at  Rs.  200 
a  day. 

I  found  upon  the  evidence  in  the  case  that 
the  contract  between  the  parties  was  contained 
in  the  baiana  chitty,  marked  A,  a  translation 
as  well  as  the  original  of  which  is  forwarded 
herewith.* 

The  vessel  entered  the  Custom  House  on 
the  19th  February.  The  delivery  was  com- 
pleted on  the  2nd  April.  In  the  interval 
between  these  two  dates,  a  period  of  42  days 
elapsed.  But  by  the  terms  of  the  contract, 
A,  the  defendant,  was  entitled  to  22  days  for 
taking  delivery  of  1,101  tons,  at  50  tons  a 
day.  Five  Sundays  intervened,  and  I  held 
the  defendant  entitled  to  the  benefit  of  these. 


*  Letter  of  Abhoy  Chorn  Nundy,  of  Hantkhola,  dated 
5th  Falgoon  1280,  corresponding  with  16th  February 
1874. 

wasatq 

Purchased  of  Baboos  Gobin  Chand  Daas  and  Kally 
Dasfl  Seal  1,101  tons  of  Liverpool  salt,  more  or  less,  to 
arrive  in  the  firm  of  Messrs.  Gillanders  Arbuthnot 
and  Co.,  per  ship  Edward  Percys  exclusive  of  duty,  but 
indading  dustoory,  at  the  rate  of  Ra.  113-8  per  100 
mannds,  delivery  to  be  taken  from  the  next  day  to  that 
when  the  vessel  entered  in  the  Custom  House  at  the  rate 
of  50  tons  a  day,  until  the  whole  cargo  is  cleared  off. 
But  should  I  fail  to  do  so,  then  I  slialf  pay  demurrage 
at  the  rate  of  Rs.  200  per  day.  But  should  the  Captain 
be  unable  to  deliver  weighment  of  the  goods  on  account 
of  the  lightness  of  the  vessel  to  which  1  have  no  objec- 
tion, but  would  not  hold  myself  liable  for  any  demurra^. 

Under  these  conditions  bargain  is  made,  for  which 
Bs*  1,001  is  put  down  aa  earnest-money. 


There  were  moreover  three  native  holidays, 
for  which  also  I  gave  defendant  credit,  and  for 
four  days,  vit.,  the  16th,  17th,  18th,  and  19(h 
Marcli,  defendant  was  prevented  from  dis- 
charging salt  by  the  Captain  of  the  ship,  oa 
the  ground  that  such  discharge  could  not  go 
on  with  safety  to  the  ship.  These  figares 
put  together  amount  to  only  34  days.  There 
was  no  evidence  of  any  other  aureadiness  or 
unwillingness  on  the  part  of  the  phtintifib  or 
the  ship.  I  therefore  held  that  as  tlie 
defendant  had  occupied  42  days  in  taking 
delivery,  when  he  was  only  entitled  to  34,  the 
plaintids  were  entitled  to  a  judgment  to  tlie 
sum  they  sued  for,  which  only  amounts  to  the 
demurrage  due  to  them  at  the  stipulated  rate 
for  five  days. 

My  judgment  was,  however,  delivered  con- 
tingent on  the  opinion  of  the  High  Court  on 
the  following  point,  which  it  was  demanded 
that  I  should  reserve. 

I  have  now  tiie  honor  to  request  tlie 
opinion  of  the  Honorable  the  Judges  upon  it. 

Whether,  under  the  terms  of  the  Bengalee 
baiana     chitty,    which    has    been    held  to 
contain   the  terms  of  the  contract  betweea 
the  plaintiffs  and  the  defendant,  the  defendant 
is  liable  to  pay  any  demurrage  to  the  pUintiffs, 
it  being  found  as  a  fact  that  the  defendint 
was  for  four  days,  to  wit,  on  the  16th,  17tb, 
18th,  and  19th  days  of  March  1874,  prevented 
from  discharging  the  said  salt  by  the  plain tiffl), 
or  their  agent  the  Captain  of  the  said  ship, 
on  the  ground  that  such  discharging  of  the 
said  cargo,  if  proceeded  with,  would  endanger 
the  said  ship,  and  that  the  said  cargo  could 
not   be   permitted  to  be  further  discharged 
until    the   said    ship  should  take  in   certain 
cargo   as   stiffening,    whereby   the   plnintiffs 
wrongfully  detained  the  said  cargo  on  board, 
and    became    themselves    the    persons   who 
detained  the  said  ship  ? 

The  sum  of  Rs.  230  has  been  paid  into 
this  Court  as  security  under  Section  8  of 
Act  XXVI  of  1864. 

Judgment  of  the  High  Court. 

Couchf  C.«/.  —  I  think  the  reasonable 
construction  of  this  contract  is  that  if  the 
Captain  was  unable  to  deliver  the  goods  on 
account  of  the  lightness  of  the  vessel,  the 
demurrage  was  not  to  be  paid  for  so  long 
a  time  as  he  was  uiiahle ;  and  if  the  fact 
was  that,  in  consequence  of  the  peculiar 
mode  of  unloading  the  vessel,  some  time 
would  have  to  be  allowed  for  getting  the 
boats  again,  that  would  be  included  in  the 
demurrage.  All  that  was  intended  here» 
according  to  a  reasonable  construciion  of  tbo 
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contract,  is  that  the  demurrage  was  to  cease 
for  80  loog  as  the  delay  in  unloadincr  was 
caused  hj  tiie  inability  of  the  Captain  to 
dellTer  ihe  goods.  The  construction  whicli 
Mr.  Branson  contended  for  would,  I  think,  b« 
an  QDrensonable  one, — nnmely,  that  if  any 
time  during  the  period  allowed  for  unloading, 
the  Captain  became  unable  to  deliver  the 
goods  on  account  of  the  lightness  of  the 
Tessel,  the  matter  was  set  at  large,  and  there 
WW  DO  longer  to  be  any  period  under  the 
coBlraet  within  which  delivery  was  to  be 
ttka  of  the  cargo.  I  think  the  judgment 
iHdi  has  been  given  by  the  Judge  of  the 
Ml  Cause  Court  should  stand,  and  the 
(kfendant  will  pay  the  costs  of  reserving  the 
qoestioQ  and  consequent  thereon. 


The5thJanury  1875. 
Present : 

The  Hon'ble  Romesh  Chunder  Mitter, 
Jiuige, 

Hindoo  Law — Joint  Family  ^Presumption 
^—Omis  Prohandi, 

Case  No.  833  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly^  dated 
ihe  29th  January  1874,  affirming  a 
decision  of  the  Moonsiff  of  Serampore, 
daud  the  20th  August  1874. 

Prosaono  Moyee  alias  Thako  Monee  Dossee 
rPlainiUr^    Appellant, 

versus 

Wooma   Chum    Deb    and    another  (two  of 
the  Defendants)  Respondents, 

Baboos  Bhowanee  Churn  Dutl,  Nnllit 
Chunder  Sen,  and  Rajendronath  Rose 
for  Appellant. 

Baboo  Chundernath  Rose  for 
Respondents. 

The  presumption  that  a  Hindoo  family  is  joint  in 
^  worship,  and  estate  may  be  rebutted,  and  where 
tiu3  b  done  the  onns  is  thrown  on  the  opposite  side. 

In  this  case  the  only  ground  taken  is  that 
the  Lower  Courts  were  in  error  in  throwing 
the  onus  of  proof  upon  the  plaintiff,  because 
the  presumption  of  Hindoo  law  is  that  a 
Hindoo  family  is  joint  in  fuod,  worship,  and< 
fetate.  No  doubt,  the  presumption  of  Hin- 
doo law  is  what  is  stated.  But  it  is  a 
presumption  which  can  be  rebutted,  and  in 
^is  case  the  Lower  Appellate  Court  has  held 


that  upon  the  testimony  of  Ju^gur  Nath, 
one  of  the  witnesses  for  the  plaintiff  (and 
in  fact  the  person  from  whom  the  plaintiff 
derives  her  title),  that  presumption  is 
rebutted.  Jugjrur  Nath  in  his  deposition  says 
that  the  property  was  purchased  with  se- 
parate funds  belonging  to  himself  and  his 
brother  Elashee  Nath.  Therefore,  clearly 
his  statement  rebuts  the  presumption  that 
the  purchuse  was  made  from  the  joint  funds 
of  the  family.  That  being  so,  the  plaintiff 
who  states  that  the  purchase  was  made 
jointly  by  Juggur  Nath  and  Eashee  Nath, 
like  all  other  ordinary  cases  in  which  the 
allegation  of  joint  purchase  is  made,  must 
make  out  her  allegation  before  she  can  suc- 
ceed in  this  suit,  and  botli  the  Courts  below 
have  held  that  the  plaintiff  has  failed  to 
establish  the  case  set  up  by  her. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  5ih  January  1875. 

Present  : 

The  Hon'ole  Sir  Richard  Couch,  Kt,,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Proof   (or  Disproof)    of    Bona    Fides— Onus 
Probandi. 

Appeal  under  Section  XV  of  the  Letters 
Patent  from  a  decision  passed  by  the 
Honble  F,  R,  Kempy  one  of  the  Judges 
of  this  Court,  dated  the  9th  September 
1874,  in  Special  Appehl  No.  279  of  1874, 
from  the  decision  of  the  Deputy  Commis* 
sioner  and  Subordinate  Judge  of  Qowal-' 
parahj  dated  the  \Oth  November  1873, 
affirming  a  decision  of  the  Extra  Assist" 
ant  Commissioner  of  that  district,  dated 
the  \9th  August  1873. 

Roop  Ram  Doss  (Defendant)  Appellant^ 

versus 

Saseeram  Nath  Eurraokar  (Plaintiff) 
Respondent, 

Baboo  Orija  Sunhir  Mojoomdar  for 
Appellant. 

Raboo  Gopal  Lall  Mitter  for  Respondent. 

In  a  suit  to  have  a  purchase  made  at  an  execution 
sale  set  aside  on  the  ground  that  it  was  not  bond  Jide 
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but  collusive,  the  burden  of  proof  is  upon  the  plaintifff 
and  it  is  not  sufficient  for  him  only  to  show  circum- 
stances  which  create  a  suspicion  of  the  bona  fidei  of  the 
transaction.  But  in  a  suit  for  possession  of  land  and 
for  a  declaration  of  pluiii  tiff's  title  by  virtue  of  purchase, 
it  is  not  sufficient  for  him  to  produce  a  deed  executed 
by  a  judgment-debtor :  the  plaintiff  must  free  his  case 
of  such  suspicions  as  may  arise  from  his  own  position 
with  reference  to  the  vendor  and  from  any  such  circum- 
stance as  the  improbability  of  such  a  purchase  having 
been  made. 

The  judgment  appealed  from  was  at 
follows : — 

The  grounda  of  special  appenl  in  tins  case 
are  that  the  Lower  Appellate  Court  is  wrong 
in  law  iu  presuming  fraud  on  mere  suspicion 
without  any  legal  grounds  or  ]e<;al  testimony. 
The  objections  taken  in  tliis  case  are  precisely 
the  objections  which  were  raised  by  the 
decision  of  their  Lordships  of  the  Privy 
(Council  in  the  cuse  quoted  by  the  pleader  for 
the  special  appellant,  to  be  found  iu  Moore's 
Reports,  Volume  XL*  Their  Lordships  say 
that  the  Courts  should  tnke  care  that  their 
decisions  rest  not  on  suspicion,  but  on  legal 
grounds  established  by  legal  testimony.  Now 
in  this  case  the  Courts  below  have  found  the 
purchase  by  the  plaintiff  to  be  bad  on  mere 
suspicion. 

The  grounds  are,  Ist,  tliat  the  plaintiff 
was  the  godfather  of  the  judgment-debtor  ; 
2nd,  that  the  plaintiff's  son-in-law  was  the 
go-between  at  the  sale ;  and  3rd,  that  the 
property  is  onn  of  small  extent ;  that  there 
was  DO  apparent  reason  for  the  plaintiff 
wishing  to  buy  it;  that  it  is  at  a  considerable 
distance  from  the  plaintiff's  house  ;  and  that 
the  money  was  first  paid  and  then  the  deed 
drawn  up.  None  of  these  grounds  are 
grounds  for  setting  aside  a  sale  ;  they  are 
at  the  best  only  grounds  for  suspicion  as 
to  the  transaction  n<»t  being  a  valid  one  ;  and 
as  the  first  Court  has  found  on  the  evidence 
that  the  deed  of  conveyance  was  executed, 
that  the  consideration  passed,  and  thnt  the 
plaintiff  is  in  possession  through  a  ryot,  I 
think  the  Lower  Appellaio  Court's  decision 
must  be  reversed,  and  this  appeal  and  the 
plaintiff^s  suit  decreed  with  costs.  Pleader's 
feea  one  gold  mohur. 

The  judgment  of  the  Appellate  Bench 
was  delivered  as  follows  by — 

Couch,  C,J, — This  suit  was  instituted  to 
obtain  possession  of  certain  lands,  and  for  a 

»  7  W.  £.,  P.  C,  10. 


declaration  of  the  plaintiff's  riglii  thereto  by 
virtue  of  a  purchase  by  him  from  the  owuer 
of  them. 

Tiie  defendant's  case  is  that  the  property, 
the  subject  of  the  suit,  belonged  to  bis  judg- 
ment-debtor, and  had  been  taken  in  execa- 
tion  of  a  decree. 

The  issue  which  was  framed  was  *'  is  it 
true  that  the  plaintiff  purchased  tlie  laud  and 
thatch  iu  dispute  fiom  the  judgment-debtor, 
Maupoora  Kntary,  and  that  he  holds  the 
same,  or  that  the  said  property  is  still  owned 
by  the  judgment-debtor  as  his  right,  and  the 
kubala  and  sale  and  purchase  contained 
therein  is  the  effect  of  collusion  ?" 

The  Extra  Assistant  Commissioner,  after 
statiut;  what  appeared  from    the  evideoce  of 
the  witnesses,  namely,  that  the  kohala  of  the 
property  iu  dispute  wa?*  executed   in  Gowal- 
parah,  that  the  consideration-money  had  been 
paid  and  received  at  Siugazally   previoas  to 
the  execution  of  the  kohaln,   and  that  tite 
plaintiff  was  in  possession  by  a  ryot,  sayi.'- 
**  It  is  now  necessary  to  see  whether  the  sale 
'^  and  purchase    alluded  to  by  the  pbi&tiff 
'*  and  his  possession  were  bon&  fidt  traBSK* 
"  tious,   or  whether  they   were  the  effect  of 
''collusion    with    the  jiidirment-debtor.   Oa 
*'  the  grounds  enumerated  below,  I  hold  tbit 
''  the  purchase  stated  by  the  plaintiff  was  the 
"effect   of    collusion.     It    has    been  proved 
"  from   the   eviiience  of  the  brother-in-law  of 
"  the  aforesaid  Manpoora,  as  well  as  from  ibe 
"evidence  of  the  son  of  his   wife's  former 
"  husband,  that  the  plaintiff*  is  the  f^odfaiher 
**  of  the  said  Manpoora.     It  is,  therefore,  pro- 
"  bahle  that  the  kobala  has  been   executed  io 
**  order  to  protect  the  rights  of  the  judgment- 
"  debtor. 

2nd. — "The  son-in-law  of  the  plaintiff 
"resided  for  a  short  time  at  Singnzally,  and 
"  the  execution  of  the  kobala  in  the  name  of 
"  the  plaintiff  after  pnymeut  and  receipt  ot 
"  money  through  the  said  man  is  a  mark  of 
"  collusion. 

Zrd. — "  There  was  no  reason  why  the  coo- 
"  sideration-money  was  paid  and  received 
"  beforehand,  and  not  at  the  time  in  whicli 
"  the  kohala  wns  executed  or  at  any  time 
"  subsequent  to  it,  an<l  no  necessity  could  be 
"  seen  which  might  urge  the  plaintiff  to  buy 
**  such  a  small  property. 

Ath. — *'  Tlie  land  in  dispute  is  two  prohurV 
"journey  from  the  house  of  the  plaintiff  or 
"  more  than  that ;  but  tio  reason  can  be 
"assigned  why  the  plaintiff  chose  topurcbase 
"the  judgment-debtor's  property  lying  «^ 
"  such  a  distance,  and  comprising  9  auuas  of 
"  laud  only,  with  his  dweHiog-house  thereon. 
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5ih, — **Am  one  of  the  witnessee  examined 
**hj  tbe  defeadaut  is  the  son  of  the  jud<E- 
*' ment-debtOTy  and  another  is  his  Bister's 
'*  husband,  and  as  the  riu;ht  and  possession  of 
*'  the  jadgment-debtor  huTo  been  depoied  to 
^by  them,  the  evidence  of  these  men  as 
''  against  the  judgment-debtor  must  be  held  to 
''be  sufficient.  It  being  proved  that  tbe 
''plaintiff  and  the  judgment-debtor  have 
*  colluded  with  each  other,  no  reliance  can 
"  be  placed  on  the  evidence  produced  by  the 
'^plaiuttff.  It  being  thus  found  that  the 
"  p\siniif! 's  claim  is  not  based  on  good 
"  grounds,  the  case  is  ordered  to  be  dismissed." 

The  Deputy  Commissioner,   upon  the  ap- 
peal from  this  judgment,    says: — "I   have 
"carefully  considered  the  evidence  ad*luced 
"on  both  sides  in  this  cnse,  and  also  heard 
"the    arguments  of    the   pleaders  on   both 
*' sides.     There   can   be  no  donbc,  I  think, 
"  tliat  the  alleged  sale  of  the  land  was  but 
'*  a  naake-shift,  and  nothing  more  than  an  at- 
"  tempt  to  prevent  the  attachment  and  sale 
"of    the     property.       The     facts     of     the 
"so-called    sale    having    been    effected    in 
"  the  mofussil  while  the  deed  was  effected 
"  some  days  afterwards  at  Gowalparah,  and 
"  dated  only  the  day  before  the  suit  was  insti- 
"  tuted,  are  alone  sufficiently  suspicious  to  cast 
*' doubt   on   the  validity    of  the  document. 
'*  Moreover,    the  plaintiff  (appellant)  raised 
"  objection  at  the  time  the  land  was  attached 
"and  this   was  directed  {sic)  added  to  this 
"time  is  the  circumstance  that  plaintiff  is 
"in  some  way    connected  with   or  at   least 
**  interested  in  the  party  against  whom  the 
"attachment  issued,   and  it  is  unlikely  too 
^  that  tbe  plaintiff,  a  resident  of  Gowalparah, 
"should   purchase   au   insignificant   plot   of 
"land  at  such  a  distance,  he  not  having,  I 
"believe,  purchased   in   tlie  neighbourhood. 
'*0q  the  whole,   I  cannot  think  otherwise 
"  than  that  this  lias  been  an  attempt  to  evade 
**  the  process  of  the  Court,  and  concurring 
**  in   the  decision    of  the   Extra  Assistant 
"Commissioner,   I  dismiss  the  appeal  with 
"costs.**  , 

What  these  two  Judges  have  held  is  that 
the  plaintiff,  who  had  to  establish  the 
validity  of  the  deed  and  to  prove  that  he 
had  purchased  from  the  judgment  debtor, 
gave  evidence  which  they  thoufjlit  was  in- 
sufficient having  regard  to  the  various 
circumstances  that  appeared  in  the  case. 
The  circumstances  to  which  they  alluded 
were  such  as  they  might  fairly  take  into 
considpration  in  es<itnnting  whether  the  evi- 
deuce  of  the  plauUiff  was  sufficieut  or  not  to 


satisfy  the  burden  of  proof  which  lay  upon 
him. 

There  was  a  special  appeal  from  the  judg- 
ment of  the  Deputy  Commissioner,  and  the 
learned  Judge  before  whom  it  came  consider- 
ed that  the  judgment  of  the  Judicial  Com- 
mittee of  the  Privy  Council  was  applicable 
to  the  case,  and  that  what  is  there  stated 
about  a  decision  of  a  Court  not  being  allow- 
ed to  rest  on  suspicion  only  applied  to  this 
case.  Consequently,  he  reversed  the  decisions 
of  both  the  Lower  Courts. 

The  case  in  the  Privy  Council  is  differ- 
ent from  the  present.  It  is  in  reality  the 
converse  of  it.  There  the  plaintiff  was  not 
seeking  to  establish  a  purchase,  but  he 
brought  a  suit  to  have  a  purchase  which 
had  been  made  at  a  sale  in  execution  of  a 
decree  set  aside  on  the  ground  that  it  was 
not  a  bon^  fide  one,  and  that  it  had  been 
made  in  collusion  with  the  judgment-debtors. 
The  burden  of  proof  that  the  purchase  was 
not  honh  fide  was  upon  him.  Here,  the 
burden  of  proof  is  upon  the  plaintiff.  He 
has  to  show  that  he  had  actually  purchased  ; 
and  in  order  to  do  this,  it  was  not  enough 
for  him  to  produce  the  deed  executed  by 
the  judgment-debtor.  It  was  necessary  for 
him  to  satisfy  the  Court  that  it  was  a  real 
transaction.  In  the  case  before  the  Judicial 
Committee,  which  is  in  XI  Moore's  Indian 
Appeals,  page  28,*^  the  plaintiff,  seeking 
to  impeach  the  validity  of  the  purchase 
which  gave  a  title  to  the  defendant  and  to 
have  it  set  aside,  gave  what  was  in  the  opi- 
nion of  their  Lordships'  evidence  which 
only  Raised  a  suspicion,  and  their  Lordships 
(the  case  coming  before  them  not  as  a  special 
appeal,  but  as  cases  do  come  before  them, 
one  to  be  heard  and  decided  as  upon  a  re- 
gular appeal)  said  : — "Undoubtedly,  there  are 
"  in  the  evidence  circumstances  which  may 
"create  suspicion,  and  doubt  may  be  enter- 
"tained  with  regard  to  the  truth  of  the 
"case  made  by  the  appellant ;  but  in  matters 
"of  this  description  it  is  essential  to  take 
"  care  that  the  decision  of  the  Court  rests 
"not  npou  suspicion,  but  upon  legal  grounds 
"  established  by  legal  testimony."  And  Lord 
Weatbury,  who  delivered  the  judgment^ 
gays  immediately  before  this  passage  that 
the  affirmative  lay  upon  the  respondent,  that 
is,  upon  the  plaintiff  in  that  case,  and  that 
he  was  to  prove  his  case. 

It  is  obvious  that  what  is  said  there  by 
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the  Judicial  Committee  Iind  reference  to  the 
nffirmative  being  upon  the  pluintiff  and  his 
showing  onlj  circumstances  which  might 
create  a  suspicion  of  the  bona  fides  of  the 
transaction.  This,  their  Lordships  said,  was 
not  sufficient ;  and  so  the  Courts  would  con- 
stantly say.  A  man  wlio  seeks  to  set  aside 
a  deed  which  has  been  acted  upon,  and  bj 
virtue  of  which  the  defendant  is  in  posses- 
sion, must  show  some  thing  more  than 
circumstances  of  suspicion.  But  that  is  not 
the  case  whicli  is  now  before  us.  Here,  the 
pltiiutifif,  in  order  to  obtain  possession  from  the 
defendant,  must  show  that  he  really  purchased 
the  land,  that  there  was  a  real  purchase,  and 
not  merely  a  colorable  transaction.  Boih  the 
Courts  have  said,  and  we  tiiiuk  fairly,  that  ii 
is  true  that  certain  witnesses  are  produced,  and 
it  is  shown  that  a  deed  was  executed,  and 
evidence  has  been  given  of  an  apparent  pay- 
ment and  a  consideration  for  it,  but  looking 
at  the  other  circumstances  tliey  cannot 
depend  upon  the  evidence  ;  they  think  that  it 
is  not  evidence  that  can  be  trusted  having 
regard  to  the  circumstances  which  appear 
in' the  case.  There  is  notliing  tiiere  which  is 
opposed  to  the  judgment  of  the  Judicial 
Committee,  and  it  is  a  usual  and  proper  way 
of  defiling  with  a  case  of  ihis  kind.  A  man 
who  has  to  establish  thai  a  purchase  by  him 
is  a  real  transaction  mu'St  free  his  case  of 
such  suspicions  as  may  arise  from  his  own 
position  with  reference  to  the  party  fiom 
whom  he  is  said  to  purchase  and  from  any 
circumstance  such  as  the  Judges  allude  to, 
namely,  the  improbability  of  such  a  purchase 
having  been  made.  We  cannot  see  that  this 
is  a  case  in  which  the  Lower  Courts  took  an 
erroneous  view  of  the  manner  in  which  they 
ought  to  consider  the  evidence*,  or  that  there 
has  been  any  error  on  their  part  in  deciding 
what  was  a  question  for  them  to  decide, 
namely,  whether  there  was  in  fact  the  pur- 
chase upon  which  the  plaititiff  founded  his 
title  to  recover  the  property.  They  have 
both  found  that  there  was  no  such  purchase, 
and  tliat  what  appeared  to  be  a  purchase  was 
not  one  in  reality,  but  only  a  collusive  ttaus- 
action  between  the  plain titf  and  the  judgment- 
debtor. 

Therefore,  the  decree  appealed  against 
must  be  reversed,  and  the  special  appeal  be 
dismissed  with  costs,  including  the  costs  of 
the  appeal  to  us. 


The  5th  Jarnjary  1875. 

Present  : 

The  Hon'ble  Sir  Richard  Concli,  Kt., 
Chief  Just ieCy  and  the  Hon*ble  W.  Ainslie, 
Judge, 

Special  Appeal. 

Appeal  under  Section  XV  of  the  Letters 
Patent  from  a  decision  pasxed  hy  the 
Hon'ble  F.  B,  Kemp,  one  of  the  Judges 
of  this  Court,  on  th^  2Sth  August  1874, 
in  Special  Appeal  iVo.  67  of  1874*  from 
a  decision  of  the  Judge  of  Jessore^  dated 
the  2\st  November  1873,  reversing  a 
decision  of  the  Ad'iitional  Mnonsiff  of 
Nurail,  dated  the  SOth  June  1873. 

Tara  Prosunuo  Mojoomdar  (one  of  the  Pliio- 
tiffs)  Appellant^ 


versus 


Bishonath  Sircar  (Defendant)  Hespondent, 

Baboo  Rash  Beharee  Ghose  for  AppellwiU 

Baboo  Motee  Lall  Mooherjee  for 
Respondent. 

Where  the  first  Court  and  the  Lower  Appellate  Coart 
differ  as  to  questions  of  fact,  it  is  not  open  to  the 
parties  in  a  special  appeal  to  argue  wheUier  the  former 
was  right  or  the  latter. 

Couch,  C.J, — Teis  snit  was  brought  for 
arrears  of  rent  at  an  enhanced  rate  nfier 
notice,  and  the  Moonsiff  who  tried  it  laid 
down  as  the  issues,  first,  whether  the  suU 
could  proceed  without  joining  the  defeiwlauis 
CO- sharer,  Pran  Nath  Sircar,  as  a  defendant; 
secondly,  whether  the  notice  was  duly  wi^v- 
ed  upon  the  d^tfendant,  and  whether  the 
grounds  mentioned  in  tiat  notice  are  suffi- 
cient grounds  for  enhancement;  thirdly, 
whether  the  haimee  potiah  filed  by  •!»« 
defendant  was  genuine  ;  fourthly,  whether 
the  rate  of  rent  paid  by  the  defeiidaut  \m 
been  uniform  from  the  time  of  tho  perma- 
neut  settlement ;  fifthly,  whether  the  rale  of 
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rent  paid  by  the  defeuduni  was  below  or 
above  the  prevailing  rate  payable  by  the 
same  chiss  of  ryots  fur  land  of  a  similar 
description  and  with  similar  advantnges  in 
the  places  adjnceut,  and  whot  is  tlie  rate 
of  rent  paid  by  the  latter  ;  and,  sixthly, 
what  is  the  quantity  of  land  held  by  the 
defendant. 

Having  decided  upon  the  first  issue  that 
tlie  suit  could  proceed  without  joining  Prun 
Kntii  Sircar,  the  MoonsitT  disposed  of  the 
Kcond  issue  by  finding  that  the  notice  had 
Bwbeen  duly  served  under  Section  14  of  Act 
Till  (B.  C.)  of  1869,  and  upon  the  third  he 
Ijond  that  the  kaimee  potfah  set  up  by  the 
defeudnnt  was  genuine.  We  need  not  notice 
liif  reasons  which  he  gave  for  these  findings. 
Then  saying  that  it  was  nut  necessary  for 
Itim  to  decide  the  other  issues,  he  ordered 
the  suit  to  be  dismissed  with  costs. 

The  District  Judge,  upon  the  appeal 
from  this  decision  coming  before  him  for 
lienring,  held  that  the  service  of  the  notice 
was  sufficient.  He  then  proceeded  to  con- 
sider the  question  of  the  genninenes*!  of  the 
pottah.  He  said:— "The  Moonsiff  holds 
"this  to  be  a  genuine  document,  but  I  am 
"uDnbie  to  concur  wiili  him  on  this  point. 

"The  paper  on  which  it  is  written  has 
''the  peculiar  soft  feel  that  is  apftnrent  in 
"so  many  of  the  forged  documents  in  use  in 
"this  district,  and  the  deinched  way  in 
"which  the  words  have  been  formed  and 
"tiie  lightness  with  which  the  pen  has  been 
"  used  show  that  tl»e  paper  was  in  its  pre- 
"seot  state  when  the  document  was  written. 
*'The  only  evidenct^  to  prove  its  gennine- 
"iiessis  that,  of  the  defendant  Bisho  Nath 
*'and  Huri:»ii  Chundfr  Sircar,  the  nephew 
"of  d»*feiidant's  vendor  Nil  Mon»»e,  and  all 
"that  they  say  is  that  when  Nil  Monee  sold 
*•  the  property,  he  gave  this  pottah  to  the 
"  purchaser. 

"  Now,  as  the  purchaser  Brojo  Nuth  only 
*' purchase <l  4  nunas  of  the  land  covered  by 
"thef>oitah,  it  seems  improbable  that  Nil 
"Monee  would  have  given  up  the  pottah  tj 
**  liim,  au<l  I  therefore  do  not  think  the  evi- 
"dence  of  these  witnesses  is  to  be  depended 
"on." 

Hh,  theref  re,  upon  what  is  purely  a  ques- 
tion of  fact — wUe.lhfi*  the  pottah  is  genuine 
or  not — fonud  that  the  witnesses  whom  the 
dnfeiidauta  had  protluced  f  >r  the  purpose  of 
proving  it  were  not  to  be  depended  upon,  and 
upon  that  he  held  that  the  pottah  was  not  ge- 
niiinp.  He  says,  I  am  unable  to  agree  with 
the  Moonsiff  on  thifl  point,  namely,  that  the 
poiiah   wtt8  g»nuiue.     What  he  Sfiys  about 


the  peculiar  fet\  of  the  paper  is  not  of  much 
imoortance,  for  putting  tiiat  aside,  if  he 
disbelieved  the  evidence  of  the  witnesses 
who  were  called  to  prove  the  pottah,  lie  was 
justified  in  finding  that  it  was  not  a  genuine 
deed.  He  means  thai  it  was  not  proved  to 
his  satisfaction. 

From  this  decision  there  was  a  special 
appeal,  and  the  learned  Judge  who  lieatd  it, 
considered  the  two  -questions  whether  a 
noiice  had  been  served  and  whether  the 
pottah  was  genuine. 

We  need  not  consider  the  case  as  to  the 
notice.  The  learned  Ju«lg'*,  after  referring 
to  the  evidence,  says  that  any  thing  more 
unsatisfactory  than  the  evidence  ns  to  service 
of  tliH  noiice  it  is  impossible  to  conceive. 
He  then  proceeds  to  say  that  as  the  Moonsitf 
had  gone  into  the  merits,  the  case  came 
und^r  the  ruling  of  this  Court  in  Nutfer 
Chunder  Paul  Chowdhry  versus  Poulson, 
d  cided  on  the  24th  of  January  1873,  and 
reported  in  XIX  Weekly  Reporter,  page 
175,  in  which  it  waft  held  that  in  a  suit  for 
arrears  of  rent  at  enhanced  rates,  when  the 
liability  of  the  tenure  to  enhancement  has 
been  put  in  issue  and  fully  tried,  a  decree 
may  be  jriven  d^'clariug  the  tenure  liable  to 
enhancement,  though  service  of  notice  to 
enhance  is  not  proved.  For  this  reanon  the 
learned  Judge  considered  the  other  question 
whether  the  pottah  was  genuine,  and  he  con- 
cluded his  judgment  by  saying, — **  I  think  the 
pottuh  is  a  genuine  document,  and  concur- 
ring in  the  decision  of  the  Moousifi,  I  decree 
this  appeal." 

In  this  case  the  questions  being  solely 
questions  of  fact,  viz.,  whether  a  notice  was 
duly  served  and  whether  the  pottah  relied 
upon  by  the  defendant  had  been  proved  by 
him  to  be  a  genuine  one,  there  was  no  ques- 
tion which  could  be  raised  in  a  special 
appeal.  It  was  not  open  to  the  partie^J  in 
a  special  appeal  to  argue  whether  the  M^ou- 
sifl*  was  right  in  his  finding  upon  these 
questions,  or  whether  the  Judge  was  right. 
The  judgment  of  Mr.  Law/ord  upon  the 
proof  of  the  pottah  is  decisive.  He  may 
have  taken  an  errou'^ous  view,  but  he  says 
in  the  most  distinct  terms. — I  do  not  think 
that  the  evidence  of  the  witnesses  is  to  be 
depended  upon.  ' 

From  such  a  judgment  as  thi?,  we  think 
it  has  been  long  settled  that  a  special  appeal 
does  not  lie.  The  decision  of  the  learned 
Judge  which  is  appealed  from  to  us  must  be 
reversed,  and  the  special  appeal  dismlHsed 
with  costs,  including  the  costs  of  this  hear- 
ing. 
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Tlie  6tb  Jflnonry  1875. 

Present : 

The  Hon'We  Sir  Richard  Coach,  Kt., 
Chief  Justice,  and  tlie  Hoa'ble  Charles 
PoDtifeZy  Judge. 

IndianContract  Act   (IXof  1872;  w.27^  29— 
Restraint  of  Trade — Uncertainty, 

Case  stated  for  the  opinion  of  the  High 
Court  in  its  Ordinary  Original  Civil 
Jurisdiction  under  Section  55  of  Act  IX 
of  1850,  hy  Mr.  G.  S.  Fagan,  I  si  Judge  of 
the  Court  of  Small  Causes  at  Calcutta. 

E.  G.  Bui^kiii,  Plaintiff, 

versus 

Rnuiklsseii  Seal,  Defendant. 

Mr,  Macrae  for  Plaintiff. 

Mr.  R.  Allen  for  Defendant. 

Flaintiff,  who  was  a  broker,  a^eed  to  gire  up  an 
admitted  claim  to  brokerage  on  2,000  corahs  previoosly 
disposed  of,  in  consideration  of  defendant,  who  was  a 
commission  agent  for  different  kinds  of  goods,  employ- 
ing him  to  sell  a  like  quantity  of  other  corahs  and  all 
his  other  goods  for  the  future,  employing  plaintiff  alone 
as  his  broker  for  the  sale  of  his  goods.  It  was  also 
agreed  that  if  defendant  did  not  sell  the  second  batch  Of 
corahs  through  plaintiff,  the  brokerage  on  the  whole 
would  be  payable  by  defendant : 

Hbld  that  the  agreement  was  not  void  either  as  being 
in  restraint  of  trade  or  for  uncertainty. 

Case. — The  plaintiff  proved  that  he  is  a 
broker,  carryiug  on  business  in  Calcutta,  and 
that,  about  the  27th  of  April  1874,  the 
defendant  came  to  him  and  iisked  him  to  sell 
for  the  defendant  certain  goods,  numeiy, 
dressed  corahs  ;  but,  as  the  usual  remuner- 
ation of  Rs.  2  per  corge  for  selling  such 
goods  was  so  small  and  th«  trouble  so 
great,  the  plaintiff  did  not  at  first  cnre  to 
take  up  the  business.  After  some  ci^nversa- 
tion,  however,  between  the  partie?,  the  plain- 
tiff specially  ngreed  with  the  defendant,  that, 
in  coneideiation  of  the  defendant  promit»in<^ 
that  he  would  sell  ail  his  corahs  and  other 
goods  through  the  plaintiff  nlone,  the  plain- 
tiff would  agree  to  sell  certain  2,000  pieces  of 
dressed  corahs  for  the  defendant  as  his 
broker  ;  and  accordingly  the  goods  were 
delivered  to  him  for  sale,  on  the  27th  of 
April,  the  29tli  of  April,  1st  May,  26th  May 
aud  27tli  May,  but  on  the  4th  of  June  nil  the 
goods  were  at  the  defendant's  request  returned, 
with  the  exception  of  some  samples,  without 


any  sale  having  been  effected,  althongh 
various  offers  had  been  made,  as  the  defendaitt 
wanted  a  price  not  obtainable  in  the  bax&r 
for  his  2,000  pieces  of  corahs.  Subsequently, 
the  corahs  were  shipped  to  London  by  the 
defendant  through  Messrs.  Gisborne  &  Co, 

On  the  5th  June  tlie  defendant  came  to  the 
plaintiff  and  admitted  that  lie  was  liable  to 
pay  the  2  per  cent,  per  corge  brokerage  on 
the  said  2,000  pieces ;  bat  the  plamtiff.  oii 
such  admission,  agreed  to  give  up  his  claim 
for  brokerage  on  the  said  2,000  pieces  of 
dressed  corahs  shipped  through  Messw. 
Gisborne  &  Co.,  in  consideration  of  (be 
defendant  employing  the  plaintiff  to  sell  ce^ 
tain  2,000  pieces  of  /?.  D.  A.  dressed  corahs 
which  the  defendant  then  had  for  sale,  aoJ 
all  his  other  goods,  and  for  the  future  emploj- 
ing  the  plaintiff  nlone  as  his  broker  for  the 
sale  of  his  goods.  It  was  also  agreed  tbit 
if  the  defendant  did  not  sell  the  2,000  R  D. 
A.  dressed  corahs  through  the  plaintiff,  the 
brokerage  on  the  whole  4,000  pieces  fooM 
be  paid  to  the  plaintiff  by  the  defendant 

It  was  also  proved  at  the  trial  that  the 
defendant  is  a  commission  agent  who  \^ 
goods  consigned  to  him  for  sale,  and  that  be 
carries  on  business  in  dressed  corahs  of  vari- 
ous kinds,  R.  D.  A.  dressed  corahs,  piece 
goo<i8,  raw  silks,  tuasers,  and  loose  corahs 
and  other  goods. 

It  was  further  proved  that  on  Satnt^iaj, 
the  11th  June,  the  plaintiff  obtained  from 
Messrs.  Ede  and  Hobson  an  offer  of  Rs.  120 
for  one  of  the  lots  of  corahs,  and  of  Rs.  105 
for  the  other,  and  submitted  them  to  th^ 
defendant.  The  defendant,  however,  refused 
to  accept  these  offers,  but,  having  in  the  mean- 
time, discovered  the  source  from  which  they 
emanated,  sold  the  corahs  on  Monday,  th'^ 
1 3th  June,  to  the  same  purchasers,  at  the 
same  rates,  through  his  own  sircar. 

I  considered  that  though  the  plaintiff  W 
not  actually  sold  any  of  the  goods  entrustetl 
to  him  for  sale,  still  he  was  entitled  to  hi^ 
brokerage  as  to  2,000  corahs  under  the  first- 
mentioned  contract  of  tiie  27th  April  last ; 
and  as  to  the  whole  4,000  corahs,  under  the 
lastrmentioned  contract  of  the  5th  June ;  hfl 
having  been  prevented  from  selling  only  by 
the  negligence  of  the  defendant  and  his  un- 
willingness and  default  in  refusing,  for  the 
mere  sake  of  saving  the  brokerage  charge, 
to  permit  the  plaintiff  to  carry  out  the  sale. 

It  was  contended  for  the  defendant  that 
the  contract  of  the  5th  Jnne,  as  well  as  the 
preceding  contract  of  the  27th  April,  were 
both  void  under  the  27th  Section  of  thp 
lalian  Contract  Act,  as  being  in  restraint  of 
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trftde ;  and  aIso  under  the  29tii  SeetioD  at 
being  Tague  and  oncertain*  It  appeared  to 
me  Uiat,  under  tlieae  contracts,  no  one  was 
restrained  in  tlie  exercise  of  his  trade ;  not 
tiie  piaiQtifl^  because  thej  enlarged  rather  than 
restricted  Lim  in  the  exercise  of  his  trade  ; 
not  the  defendant,  becaose  ihoogh  thej  might 
rttirict  him  in  the  choice  of  the  instruments 
througii  whom  he  should  carry  on  his  trade, 
they  did  not  restrict  him  in  the  exercise  of 
tlM  trade  itself.  I  thought  also  that  tlic 
coRtTMts  were  suffioientTj  certain  to  be 
naiaittiied.  I  have  been  asked,  however,  to 
refer  ^ese  two  points  for  the*  opinion  of  the 
Hfgl  Court,  and  as  such  contracts  are  not 
iafitquent,  nnd  it  i^eems  important  to  deter- 
nioB  to  what  extent  the  new  state  of  the 
lav  created  under  the  27th  Section  of  the 
Coatntot  Act  is  to  be  carried,  I  have  oon- 
lented  to  do  so,  and  in  delivering  my  judg- 
neat  in  faroi*  of  the  plaintiff  for  Es.  40k) 
with  costs,  made  it  contingent  on  tlie  opinion 
of  the  Hic^h  Court  on  tliose  two  points,  and  a 
tiiird  which  seems  a  coroHary  to  them. 

TheqnesiioDS  upon  which  the  opinion  of 
the  High  Court  is  desired,  are — 

first,  whether,  upon  the  above  state  of 
facts,  the  agreement  first  entered  into  l>e- 
tweeo  the  plaintiff  and  the  defendant  is  void, 
and  being  in  restraint  of  trade  under  Seciion 
27  of  the  Contract  Act  IX  of  1872,  and 
whether  the  seooud  agreement  of  the  5th  day 
of  June  1874  is  void  for  the  same  reason. 

Secondly^  wiiether  both  the  said  agree- 
ments are  void  under  Section  29  of  the 
Contract  Act  for  uncertainty;  and 

Thirdl^y  whether,  if  the  contract  of  the 
6th  June  be  held  to  be  void,  eitlier  as  in 
restraint  of  trade  or  for  want  of  certainty, 
Buch  holding  would  have  any  such  effect  as 
to  prevent  the  plaintiff  from  reverting,  with 
regard  to  the  latter  2,000  corahs  (those  marked 
K.  D.  A.)  to  his  ordinary  right  as  a  broker 
to  receive  commission  for  work  whicli  he  was 
ready  and  willing  to  perform,  but  had  been 
)»revented  from  performinsr  by  the  mere 
default  or  fraud  of  his  principal. 

The  costs  of  reference  in  this  case  have 
not  yet  been  paid  into  Court,  but  the  parties 
iiaye  promised  to  deposit  the  same  on  Monday. 

Judgment  of  the  High  Court. 

Couehy  C. «/. — Upon  the  facts  stated,  the 
Agreements  are  not  void  either  us  being  in 
restraint  of  trade  or  for  uncertainty,  and  tlie 
jodgment  that  was  given  contingent  upon 
the  opinion  of  this  Court  will  stand.  The 
plaintiff  will  have  the  costs  of  reserving  the 
case  and  consequent  thereon. 


I  think  it  right  to  remark  that  it  is  stated 
at  the  end  of  the  case  that  *'  the  costs  of 
reserving  the  case  have  not  yet  been  paid 
into  Court,  but  that  the  parties  have  promised 
to  deposit  tlie  same  on  Monday. **  The  case 
onght  not  to  have  been  sent  to  tliis  Court 
until  the  money  had  been  deported. 


The  26th  November  1874. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  F. 
McDoueli,  Judges. 

Ex  parte  Judgment^  Appeal — Act  VIII  of 
1859  s.  119. 

In  tlie  matter  of 
Luckhee  Mouee  Dossee,  Petitioner, 

versus 

Bhoobun  Mohnn  Bose,  Opposite  Party.  . 

Baboo  Amarendro  Nath  Chatterjee  for 
Petitioner. 

Mr.  J.  S.  Roehfort  and  Tarucknath  Palii 
for  Opposite  Party. 

Where  an  ex  parte  judgment  has  been  set  aside  and  a 
judgment  afterwards  come  to  on  trial,  and  where  a 
regular  appeal  is  preferred,  the  AppelUte  Court  may, 
amongst  the  matters  urged  in  appeal,  take  into  consi- 
deration the  regularity  of  the  proceedings  of  the  Court 
below  in  making  an  order  under  Act  VIII  of  1859, 
8.  119.  But  a  District  Judge  it  not  competent  to 
entertain  a  summary  or  miscellaneous  appeal  from  an 
order  setting  aside  an  ex  parte  judgment. 

Jachson,  J. — Wr  are  of  opinion  that  this 
rule  must  be  made  absolute.  The  Moonsiff 
made  an  ex  parte  decree  in  favor  of  the 
plaintiff,  and  subsequently  on  application  by 
the  defendant  *<  being/'  as  he  says,  "  not  at 
**  all  convinced  that  the  notice  of  attachment 
"  or  sale  was  duly  served",  and  consequently 
being  satisfied  that  the  defendant  had  no 
notice  of  the  proceedings  against  her,  lie 
ordered  that  the  ex  parte  decision  be  set  aside 
and  the  case  heard  de  novo.  Thereupon  the 
plaintiff  appealed  at  once  from  that  order 
to  the  District  Jud^e,  and  the  District  Judge 
hearing  the  appeal  observes  that  the  first 
question  he  had  to  try  was  whether  he 
had  jurisdiction  to  try  the  appeal.  H6 
refers  to  the  terms  of  Section  119  of  tli^ 
Civil  Procedure  Code,  and  goes  on  to  say  ;— 
"It  must  be  certain  that  the  order  itself 
''is  a  legal  one,  that  is,  an  order  passed 
"  with  jurisdiction ;  otherwise  an  order  might 
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••  be  obtained  on  an  application  preferred 
'*  montiis  or  years  after  the  decree  bad  been 
*'  executed.  I  therefore  hold  on  tiie  nu- 
••thority,  VI  Weekly  Reporter,  page  300, 
**  that  as  the  application  in  the  present  case 
**wn8  made  after  the  time  prescribed  in 
•*  Section  1 19,  theMoonsiff  had  no  jurisdiction 
<'  in  tlie  case,  and  liis  order  setting  aside  the 
''judgment  is  open  to  appeal." 

Now  it  is  to  be  observed  thnt  in  matters 
of  this  kind,  by  Section  119,  an  appeal  is 
expressly  taken  away  where  tlie  Court  passes 
an  order  under  this  Section  for  setting  nside  a 
judgment.  We  have  l)een  refeiTcd,  in  addition 
to  the  case  cited  by  the  Judge,  to  a  case 
decided  in  our  own  Bench  in  April  last, 
XXII  Weekly  Reporter,  page  5.  and  to  a  case 
jn  XV  Weekly  Reporter,  page  175.  In  both 
the  later  cases  the  question  arose  upon  a 
regular  appeal  in  which  the  Lower  Appellate 
Court  bad  or  might  have  taken  into  consider- 
ation, amongst  the  matters  raised  in  appeal, 
|lie  propriety  of  the  order  of  the  first  Court 
admitting  a  case  to  re-hearing,  and  in  the 
case  in  XXII  Weekly  Reporter,  we  pointed 
out  the  ground  on  which  we  thought  an 
order  of  that  kind  was  open  to  consideration 
by  the  Appellate  Court.  In  the  case  in  XV 
Weekly  Reporter,  it  is  no  doubt  broadly  laid 
down  that  an  appeal  will  lie  from  an  order 
Betting  aside  an  eorpar^e  judgment,  if  tlie  order 
lias  been  made  without  jurisdiction,  or  if  the 
application  was  admitted  after  the  prescribed 
time,  but  that  statement  purports  to  be  made 
on  the  authority  of  the  case  in  VI  Weekly 
Reporter,  page  300,  and  it  is  in  fact  the 
head-note  affixed  to  the  case  by  Mr.  Suther- 
land.*    That  so  called  report   is  merely   a 


*  The  statement  which  was  made  in  the  jud^^ent 
in  XV  Weekly  Reporter,  delivered  by  Kemp  and  Glover, 
JJ.,  and  which  is  said  to  be  **"  in  fact  the  head-note 
affixed  to  the  case"  reported  in  VI  W.  K.,  p.  300, 
is  reproduced  below  in  juxtaposition  with  the  head- 
note.  It  will  be  seen  that  the  construction  put  upon 
the  judg'neni  in  VI  W.  R.  by  the  Hon'ble  Judges  who 
•constituted  the  Division  Bench  named  in  XV  W.  S., 
is  identical  with  the  construction  put  upon  it  by  Mr. 
Sutherland. 


Head-note  to  the  judtr- 
xnent  reported  in  VI 
W.  R.,  p.  800. 


"An  appeal  will  lie 
from  an  order  of  the  Lower 
Court  admitting  an  appli- 
cation made  (after  the 
time  allowed  by  law)  for 
an  order  to  set  aside  an 
ex  parte  decree  under  Sec- 
tion   119,  Act    VIII    of 


Ruling  by  the  Division 
Bench  in  Case  No.  1701 
in  XV  W.  R.,  pp.  175  and 
176. 

"  An  appeal  will  Ho 
against  an  order  setting 
aside  an  ex  parte  judgment 
under  Section  119,  if  the 
order  has  been  made  with- 
out jurisdiction,  or  where 
an  application  has  been 
admitted  after  the  pre* 
scribed  time.  Volume  VI 
Weekl3^  Reporter,  p.  30." 


copy  of  the  judgment  delivered  by  the  Jndgei 
of  this   Court   with   a   note    purporting  to 
contain  the  substance  of  thatjudgment,  which 
note  is  very  frequently  far  from  correct.    It 
is  quite  incoireet  in  the  present  case,  becnose 
on    referring  to    the    pai>er-b<»ok  of  Special 
Appeal,  No.  1781  of  1866,  the  facts  appear  to 
be  these.     The  Court  of  first  instance  set 
aside  the  ex  ;;ar^^  judgment  and  went  on  to 
try    tlie   case   de  novo,  and   on  appeal  the 
Subordinate     Judge     observes  : — **  As   the 
''appellants  had  no  riglit  of  appeal  agaiost 
"tliis   miscellnneous   order,    its  justuess  or 
"otherwise  cannot  be  discussed  in  thisappeitl 
"  on  the  facts  of  a  reguhir  suit"  Now  it  was 
to  this  observation  of  the  Subordinate  Judge 
that    the    Judges  addressed   themseWe«  iu 
special    appeal.     They    diflfered    from  him 
upon  that  particular  matter  and  considered 
that  the  subject  was  open  to  consideration  in 
a  regular  appeal.     Where  an  inferior  Court 
makes  an  order  acrainst  which  an  appeal  a 
not  allowed,  the  High  Court  has  power  b; 
Section  15  of  the  High  Court's  Act  to  M 
with  an  order  made  without  juri8diciiw,or, 
in  some  cases,  it  has  been  held,  where  the 
order  has  been  improperly  made,  but  no  sadi 
power  is  given  to   the   District  Courts.  It 
might  be,  therefore,   that   on   application  to 
the  High  Court,  an   order   setting  aside  an 
carpar/e  judgment  might  beset  aside,  but  the 
District  Judge  would  not  be  competent  to 
take  any  such  step,  and  there  is  no  authority 
in  any  of  the  cases  decided  in  this  Court  show- 
ing that  the  District  Judge  is  competent  to 
entertain  a  summary  or  miscellaneous  nppeal 
from  an  order  setting  aside  an  ex  parte  }\i^i' 
ment.    Cases  do  show  that  where  an  expartt 
judgment  has  been  set  aside,  and  a  judgment 
afterwards   come   to   on   trial,  and  where  » 
regular   appenl  is  preferred,    the  Appellate 
Court  may,  amorigst   the    matters  urged  in 
nppeal,  take  into  cousideration  the  r«*gulnrity 
of  the  proceedings   of  the    Court   below  in^ 
making  an  order  under  Section    119.    That 
is  ail  that  the  District  Court  could  hnvedoce 
in  the  present  case,   and   that   which   it  hs^ 
done  is  irrregular  and  must  be  set  aside.   OJ 
course,  if  this  matter  should  come  again  in 
appeal    before   the   District   Judge,  as  it  » 
likely  that   it  should,  he  must  take  caret* 

It  is  not  in  the  province  of  a  Reporter  to  pronouow 
upon  the  correctness  or  otherwise  of  a  construction  put  It 
a  Divisional  Bench  of  the  High  Court.  That  conswtc- 
tion  in  the  present  instance  accorded  with  the  view  we 
had  taken.  As  regards  the  frequency  of  errors  m  oar 
head-notes,  wc  trust  we  may,  without  presumption,  ven- 
ture to  express  the  hope  that  they  would  prove  ot  • 
nature  admitting  of  the  same  scope  for  difference  w 
opinion  as  the  present  one. 
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distioguisli  between  mu iters  which  he  inny 
tnke  into  consideration  under  St^ction  119 
and  matters  in  which  tlie  decii^iou  of  die 
Court  of  first  iustance  is  by  law  fiuiil.  The 
rule  is  made   absointn  witii  costs,   Rs.  50. 


The  4th  December  1874. 

Present : 

The  Hon'ble  J.  B.  Pli^ar  and  G.  G.  Morris, 
Judges, 

Ix  forte  DecreeSoidence^Special  Appeal 

Case  No.  549  of  1874. 

Spmal  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mf/mensingh, 
dated  the  II th  August  1873,  reverxing  a 
decision  of  the  Moonsiff  of  JamalporCf 
dated  the  Sist  December  1872. 

fioja  Pershnd  Auhustee  and  others  (some  of 
the  Defendants)  Appellants, 

versus 

Tariaee  Kaiit  L'lhoree  Chowdhry  (Plaintiff) 
Respondent, 

Baboos   Mohinee    Mohun  Roy  and    Nullit 
Chunder  Sein  for  Apptlhiuts. 

^hoo    Huree    Mohun     Chuckerbutty     for 

Respondent. 

.Wliereasnit  i»  tried  ex  parte  and  no  issacs  of  fact 
■re  rai^  beyond  the  general  issue  involved  in  the 
cUim.  the  decree  considered  as  evidence  is  only  evidence 
that  the  amount  decree<l  was  at  the  time  due  from  the 
Aifendant  to  the  plaintiff. 

Where  the  evidenco  before  the  Lower  Appellate  Court 
was  not  sufficient  in  law  to  justify  that  Coan  in  giving 

•  decree  for  rent  in  excess  of  the  amount  decreed  by  the 
[  first  Court,  the  High  Court  in  special  appeal  ordered 
/  It  to  be  varied  by  making  it  accord  with  the  decree  of 
;  t^t  first  CourL 

Phear,  J. — We  are  of  opinion  that  the  evi- 
dence before  the  Lower  Appellate  Court  was 
not  sufficient  in  law  to  justify  that  Court 
in  giving  a  decree  to  the  plaintiff  in  excess 
«f  the  amount  which  was^  decreed  by  the 
first  Court.  The  plaintiff  claims,  as  tlie 
bolder  of  one  anna  six  gundnhs  odd  share  in 

•  certain  zemindaree.  to  be  entitled  to  be  paid 
by  the  defendants  16  rupees  4  annns  as  his, 
Ae  plaintiff's,  share  of  the  rent  of  a  talook 
Md  by  the  defendants  within  the  zemiu- 
daree.  The  only  evidence  which  the  plain- 
^  has  adduced  to  support  so  much  of  his 
c}aim  as  exceeds  tlie  amount  which  the 
defendant  admits  to  be  due,  is  a  rent  decree 
l«*8ed  by  the  Collector  on  the  12th  July 
1862.    That  decree  was  passed  in  a   suit 


wherein  the  present  plaintiff  claimed  arrears 
of  rent  from  1257  to  1268  from  the  pre- 
dect\sj?or8  of  the  present  defendants,  and 
obt'iined  a  decree  for  Rs.  43  odd  in  respect 
of  those  arrears.  From  the  recital  of  the 
claim  to  be  found  in  that  decree,  the  plain- 
tiff appears  to  have  alleged  that  16  rupees 
13  annas  was  the  share  of  the  jumma  of  the 
talook  due  to  him  from  the  defendatits  ;  he 
admitted  that  he  had  received  certain  un- 
specified sums  in  respect  of  that  jumma  for 
the  12  years.  And  he  sought  only  to 
recover  the  balance  amounting,  as  we  under- 
stand, to  Rs.  43  odd.  The  decree  simply 
gave  him  this  amount.  And  the  plaintiff 
now  contends  that  that  decree  constitutes  a 
binding  decision  between  him  and  the  pre- 
sent defendants,  to  the  effect  that  the  share 
of  the  rent  due  to  the  plaintiff  from  the 
defendants  in  respect  of  this  talook  is  Rs.  16 
odd. 

It  seems  to  us,  however,  that  the  Moonsiff 
was  right  in  the  view  which  he  took  of 
the  effect  of  this  decree  considered  as  ei^- 
dence  between  the  parties,  namely,  that  it 
is  only  evidence  that  Rs.  43  odd  was  at  the 
time  when  the  decree  was  passed  due  in 
respect  of  rent  from  the  defendants  to  tho 
plaintiff.  The  allegations  made  in  the  claim, 
so  far  as  we  can  learn,  were  not  converted 
into  issues  ;  the  Quit  was  tried  ex  parte  by 
reason  of  the  non-appearance  of  the  defend- 
ants; and  no  issues  of  fact  seem  to  have 
been  raised  beyond  the  general  issue  involved 
in  the  claim,  whether  or  not  the  Rs.  43  odd 
was  due  from  the  defendants  to  the  plaintiff 
in  respect  of  the  rent  claimed. 

On  the  other  hand,  it  appears  that  the 
present  plaintiffs  afterwards  brought  a  suit 
against  the  present  defendants  for  four  subse- 
quent years  ;  they  alleged  in  that  suit  that  16 
rupees  13  annas  odd  was  the  share  of  the 
rent  of  the  talook  due  from  the  defendants 
to  them.  But  this  suit  was  dismissed.  So 
far,  therefore,  as  the  result  goes,  it  is  at  least 
unfavorable  to  the  plaintiffs  as  evidence  in 
this  matter. 

It  has  been  contended  on  the  part  of  the 
plaintiffs,  and  probably  rightly,  that  this 
decree  did  not  decide  any  issue  between 
the  parties  as  to  the  amount  of  rent  payable 
in  respect  of  the  talook  by  the  defendants 
to  the  plaintiffs  ;  that  is,  the  decree  of  1872 
only  determined  the  amount  which  was  due 
between  the  parties  at  the  time  when  it  was 
passed.  But  if  this  be  so,  it  does  not  better 
the  case  of  the  plaintiffs,  although  it  goes 
no  way  to  help  the  defendants.  And  the 
plaintiffs'  case,  t'  erefore,  remains  as  it  was 
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just  now  Btatedy  namely,  that  there  is  no 
evidence  to  support  it  excepting  the  decree 
of  the  I2th  July  1862.  We  think  that  that 
decree  is  not  sufficient  to  support  the  finding 
of  the  Lower  Appellate  Court  so  fur  as  the 
excess  rent  is  concerned.  And,  therefore, 
^e  decree  of  the  Lower  Appellate  Court 
must  be  varied  by  making  it  accord  with 
tfie  decree  of  the  first  Court. 

The  special  appellant  must  have  his  costs 
in  this  Court  and  in  the  Court  below. 


The  15th  December  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Roraesli 
Cbunder  Mitter,  Judges, 

Endowments — Jurisdiction — Act  XX  of  1868 — 
WasU. 

Case  No.  1341  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota 
Nagpore,  dated  the  6th  February  1874, 
affirming  a  decision  of  the  Extra  Assis- 
tant Commissioner  of  Falamow,  dated 
the  2nd  August  1873. 

Syud  Imdad  Hossein  (one  of  the  Defendants) 
Appellant^ 

versus 

Mahomed  AH  Khan  (Plaintiff)  Respondent. 

Moonshee  Mahomed  Yusoof  for  Appellant. 

No  one  for  Respondent. 

The  jurisdiction  givoi  to  Courta  by  Act  XX  of  1868 
cannot  be  excluded  by  any  clause  in  a  deed  of  endow- 
ment 

Where  a  mntwalee  was  proved  to  have  been  guilty  of 
waste,  the  High  Court  ordered  him  to  file  in  Court 
every  six  months,  a  true  and  complete  account  of  his 
income  expenditure  and  dealings  with  the  property 
belonging  to  the  endowment. 

Marhby^  J. — With  regard  to  the  objection 
which  has  been  ti^en  that  there  is  a  clause 
in  the  deed  of  eodowraent  which  exclndes 
the  jurisdiction  of  the  Courts  (be<*au8e  that 
ie  what  the  objection  really  comes  to),  we 
thiok  that  if  that  was  the  intention  of  the 
person  who  inserted  that  clause  it  would  be 
iu valid.  The  jurisdiction  of  the  Courts  fs 
given  by  Act  XX  of  1863,  and  cannot  be 
excluded  by  any  such  clause  in  the  deed. 
As  regards  the  question  of  waste,  the  first 
Court  has  found  that  there  was  waste,  bnt 
the  Court  has  abstained  from  dismissing  the 
present  mutwalee,  because  in  its  opinion  that 
course  would  not  be  conducive  to  the  interest 


of  the  endowment ;  but  it  has  reqnired  the 
mutwnlee  to  produce  his  nccounts  before  the 
plaintiff  nnd  ten  respectable  persons.  Possi- 
bly there  might  be  some  practical  difficniij 
in  carrying  out  such  an  order  as  this.  Bat 
it  is  quite  clear  that  we  cannot  do  what  tlie 
af>pellnnt  asks  us  to  do,  namely,  to  dismiss 
tliis  suit  simply,  without  making  any 
provision  for  a  proper  control  over  his 
proceedings  ;  and  tlie  best  conclusion  that  we 
can  come  to  is  to  set  aside  this  order  of  tiie 
first  Court,  and,  instead  thereof,  to  direct  that 
every  six  months  the  mutwalee  should  file  i 
true  and  complete  account  of  his  income 
expenditure  and  dealings  with  the  property 
helongins  to  tiie  endowment  in  the  Coort  of 
the  Judicial  Commissioner  until  furtlier 
orders  of  this  Court ;  and  that,  upon  doing  so, 
he  should  on  each  occasion  give  notiee  to 
the  pluintitf  that  llie  accounts  have  been 
filed,  and  those  accounts  should  be  opeo  to 
the  inspection  of  the  plaintiff. 

As  to  the  costs  of  this  appeal  we  make  oo 
order. 


[Privt  Council  Judgment]. 

The  15th  December  15^74. 
Present  : 
Sir  James  W.  Colvile,   S:r  Barnes  Pe-apock, 
Sir  Montague  E.    Smith    and  Sir  Robert 
P.  Collier,  Judges. 

Act  VIII  of  1859  ».  \  5— Declaratory  Decree-- 
Consequential  Relief 

On  Appeal  from  thfi  High  Court  ofJudka- 
ture  at  Fort  William  in  Bengal,^ 

Elijah  Nilmoney  Singh  Deo  Bahadoor, 

versus 

Knlly  Churn  Bhuttachnrjee. 

The  right,  giren  by  Act  VIII  of  1869,  8,  16,  of  obtiin- 
ing  a  declaration  of  title  without  consequential  relief,  can 
be  claimed  only  in  those  cases  where  the  Court  could 
have  granted  relief  if  relief  had  been  prayed  for. 

A  suit  instituted  by  a  zemindar  against  a  number  of 
his  ryota,  for  a  declaration  of  a  m41  title  by  setting  inde, 
not  a  deed  set  up,  but  an  allegation  made  by  ^ 
defendants  of  a  bromuttnr  title,  was  held  to  ^  "fj 
maintainable,  because  relief  could  not  be  granted  in  tM 
shape  of  merely  setting  aside  an  assertion  which  mij 
have  been  merely  by  word  of  mouth. 

This  was  a  suit  instituted  by  the  Rajah  of 
Pacliete  ngainst  a  great  number  of  his  rjots, 
about  fifty,  "to,"  in  his  own  Inngnage, 
"  obtain  possession  of  ten  rekhs,  or  a  ten  anno^ 
share  of  Mouzah  Baotara,  Pergunnah  Para, 

*  From  the  judgment  of  Kemp  and  Ainslie,  JJ-  '^ 
Regular  Appeal,  No.  79  of  1871,  decided  on  the29tk 
August  im. 
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under  a  mfil  title,  by  setting  aside  the  fulse 

mogolee  brorouttor  title  stated  bj  the  defeii- 

ilaots."     The  defendants  set     up  different 

defeoeefl  ;  some  of  them  alleged  the  mogolee 

bromuttur    teoOr<>,    which   the   Rajah   com- 

plaiued   of   their    having    set    up  ;    otliers 

repodiated  any  such  tenure,  and  declared  that 

they  had  aever  set  it  up,  and  therefore   that 

lliesait  wiis  brought  unjustly  agninst  them  ; 

otbers  did  aot  appear.     The  case  came  in  the 

fint  iostance  before   the  Assistant  Commis- 

vtuSy  who  in  their  Lordships'  opinion  did 

xfk  efficiently     distinguish     between    the 

^IfcrBQt  classes  of  defendants.     He  treated 

tks  substantially    as   all   setting    up   this 

■fl^ee  bromuttur   tenure,  and  frnmed  his 

isoe  with   that     yiew.     He   found    in    the 

\     renlt  ia  favor  of  the  Rajah,  that  the  Rnjah 

[.     «u  eatitled  to  possession  of  the  lands  in 

i     nit,  and  that   the  defendants'  allegation  of 

mojsrolee  bromuitur  holding  be  set  aside. 

An  appeal  was  then  presented  to  the  High 
Court,  and  in  their  Lordships' judgment  the 
High  Court  scarcely  sufficiently  adverted  to 
the  distinct  defences  on  the  part  of  the 
various  defendants  ;  the  case  of  some  being 
tbat  they  had  a  bromuttur  tenure,  that  of 
oibers  being  that  they  had  not  and  never  had 
set  it  up  ;  as  against  those  last  it  was  neces- 
earj  for  the  Riijah  to  prove  that  they  had  set 
op  a  bromuttur  tenure.  The  High  Court 
rerersed  the  decision  of  the  Lower  Court, 
Aod  the  ground  of  their  decision  is  expressed 
in  the  hist  paragraph  of  their  judgment : — 
''On  the  whole  case  we  think  that  the  onus 
"being  shifted  on  the  plaintiff  to  prove  that 
"  these  defemlants  had,  since  the  year  1197, 
'*paid  at  a  yariahle  rate,  and  that  they  have 
^'Dot  paid  at  the  rate  of  Rs.  121,  9  annas, 
"as  per  settlement  of  1 197,  he  has  altogether 
"failed  to  do  so.  We  therefore  dismiss  the 
"plaintiff's  case,  and  decree  the  appeal  with 
"coeis."  In  other  words,  the  High  Court 
ippears  to  have  found  that  the  defendants 
had  proved  a  prima  facie  case  of  a  mogolee 
bromattur  tenure,  throwing  upon  the 
phtimiff  the  onus  of  rebutting  that  case,  and 
that  he  hud  failed  to  sustain  the  onus  thrown 
opon  him.  The  decree  of  the  High  Court  is 
io  these  terms  : — "  It  is  ordered  and  decreed 
'^by  the  said  Court  that  this  appeal  be 
**  decreed,  and  the  decree  of  the  Lower 
^  Court  be  reversed,  and  that  the  suit  of  the 
** plaintiff  respondent  as  against  all  the 
''defendants  be  and  the  same  is  hereby 
** dismissed."  Their  Lordships  do  not  think 
it  necessary  to  determine  whether  or  not  the 
High  Court  were  right  in  the  conclusion  they 
came  to,  as  to  the  proof  or  the  rebuttal  of 


proof  of  the  bromuttur  tenure,  becaikse 
in  their  Lordships'  opinion  the  judgment 
dismissing  the  suit  is  maintainable  on  totally 
different  grounds.  This  is  in  substance  a 
suit  for  a  declaration  of  title,  and  it  is  a  suit 
to  set  aside,  not  any  deed  nor  any  act,  but  a 
mere  allegation  of  the  defendatits  that  they 
had  a  certain  tenure.  In  their  Lordships' 
view  such  a  suit  is  not  mainrninable.  Sec- 
tion 15  of  Act  VIII  of  1859  is  in  these 
words  :— **  No  suit  shall  be  open  to  objection 
'*  on  the  ground  that  a  merely  declaratory 
"  decree  or  order  is  sought  thereby,  and  it 
"  shall  be  lawful  for  the  Civil  Court  to  make 
'*  binding  declarations  of  right  without  ^rant- 
*'  ing  consequential  relief."  A  similar  clause 
in  this  country  has  been  held  to  give  a  right 
of  obtaining  a  declaration  of  title  only  in 
those  cases  where  the  Court  could  have 
granted  relief  if  relief  hod  been  prayed  for  ; 
and  that  doctrine  has  been  applied  to  this 
clause  in  the  Indian  Act. 

Now,  applying  that  test,  in  their  Lor.d- 
ships'  opinion  this  suit  is  not  maintainable. 
The  Rajah  was  not  entitled  to  relief  in  the 
shape  of  an  order  giving  him  possession, 
inasmuch  as  lie  was  in  receipt  of  the  rents 
and  profits,  and  he  sought  for  and  could 
obtain  no  other  description  of  possession  than 
that  which  he  had.  He  could  not  obtain 
relief  by  an  order  directing  an  enhancement 
of  rent,  inasmuch  as  the  cognisance  of  suits 
for  the  enhancement  of  rent  is  confined  to 
the  Revenue  Courts,  and  a  certain  procedure 
is  assigned  to  claims  of  that  kind  in  those 
Courts.  His  reqnisiiion  of  a  declaration  of 
a  mal  title,  by  setting  aside  the  false  bro- 
muttur title  alleged  by  the  defendants,  is 
really  no  more  than  this,  that  he  should  have 
his  title,  whatever  it  was,  as  a  zemindar, 
free  from  the  allegation  of  the  defendants 
that  they  had  some  other  title.  If  he  had 
applied  to  s^t  aside  a  deed  set  up  by  the 
defendants  impugning  his  ordinary  title  as  ar 
zemindar,  then  relief  might  be  granted  to 
him  by  cancelling  that  deed,  but  he  cannot 
obtain  relief  in  the  shape  of  merely  setting 
aside  an  assertion — an  assertion,  which  for 
all  that  appears,  may  have  been  merely  by 
word  of  mouth.  On  these  grounds  it  appears 
to  their  Lordships  that  no  relief  could  have 
been  granted  to  him  if  he  had  prayed  for  it| 
and  therefore  that  the  suit  was  not  mainraii^ 
able.  They  think  it  right  to  add  that  even 
if  no  rule  of  law  had  barred  the  suit,  still 
that  in  their  opinion  this  was  not  a  case  in 
which,  in  the  proper  exercise  of  judicial 
discretion,  a  declaration  of  title  should  have 
been  made. 
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The  real  object  of  the  suit  would  appear 
to  be  to  obtain  a  general  declaration  Dgainst 
a  grent  number  of  persons,  holding  by  ditfer- 
ent  rights,  thut  thej  had  no  biomuttur  tenure, 
of  which  declaration  the  Rajah  might  avail 
himself  in  proceedings  to  be  taken  in  the 
Revenue  Court  in  8uits  for  the  enhancement 
of  rent.  It  was  and  will  continue  to  be  open 
to  the  Rajah  to  institute  any  actions  he  may 
think  fit  in  the  Revenue  Court  for  the 
purpose  of  enhancement  of  i"ent  ac^ainst  all  or 
any  of  these  liis  tenants ;  but  each  of  these 
cases  must  be  tried  upon  its  merits,  and 
ought  not  to  be  prejudiced  by  a  declaration 
such  as  he  has  soujzht  to  obtain. 

Under  these  circumstances  their  Lord- 
ships, for  the  reasons  given,  are  of  opinion 
that  the  decree  of  tiie  Hijrh  Court  was  right, 
and  they  will  humbly  advise  Her  Majesty 
that  that  decree  should  be  ai&rmed.  It  is 
scarcely  necessary  for  their  Lordships  to  add 
that  the  decree  being  affirmed  on  these 
grounds,  no  adjudication  has  been  given  in 
favor  of  either  party  upon  the  question  of 
mogolee  bromuttur  tenure. 


The  22nd  December  1874. 
Present  : 

The  Hon'ble  J.  B.  Phenr  and  G.  6.   Morris, 
Judges, 

Limitation^Suits  for  Arrears  of  Rent— Act 
VIII (B.C J  of  1869  SM.21  ^  29— Act Xof 
1 859 —Zemindar—  Tahoks-Joint  Sharers. 

Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensinghy 
dated  the  9th  July  1873. 

Case  No.  255  of  1873. 

Gobind  Coomar  Chowdhry  (Plainiiflf) 

Appellant^ 

versus 

Mr.  W.  B.  Manson  and  others  (Defendants) 
Respondents. 

Saboos  Rem  Chunder  Banerjee  and  Nullit 
Chunder  Sen  for  Appellant. 

Baboo  Bhowanee  Chum  Dutt 
for  Respondents. 

Case  No.  268  of  1873. 

Mr.  W.  B.  Manson  (One  of  the  Defendants) 
Appellant^ 

versus 

Gobind  Coomar  Chowdhry  (Plointiff) 
Respondent. 


Baboo  B/iOwanee  Churn  Dutt 
for  Appellant. 

Baboo  Nullit  Chunder  Sen 
for  Respondent. 

The  words  of  Act  VIII  (B.C.)  of  1869,  s.  29,  are  intended 
to  apply  specially,  and  exclusively  of  Act  XIV  of  1859, 
to  the  same  class  of  cases  as  those  which  Act  X  of  1859 
applied  to,  and  the  class  is  limited  to  suits  for  arrears  of 
rent  simplv,  as  "  arrears  of  rent"  are  detfned  in  Act  VIII 
(B.C.  J  of  1869,  8. 21,  f.  «.,  to  such  suits  for  arrears  of  rent 
as  the  Collector  could  h&ve  entertamed  under  Act  X  of 
1859.  . 

I'he  zemindar  by  becommg  a  shareholder  in  a  tslook 
does  not  lose  his  rip:ht  to  the  joint  responsibility  of  all 
the  other  shareholders  for  the  due  payment  of  the  rent: 
he  only  becomes  bound  to  make  in  his  claim  for  rent  a 
just  and  equitable  allowaiKe  for  that  portion  of  it  which 
he,  as  a  shareholder  in  the  talook,  ought  to  ooatribota. 

Phear,  J, — The  plaintiflF  is  part  proprietor 
of  a  certain  zomindaree,  and  in  thut  capaciij 
is  entitled  to  a  4-anna  separate  slinre  of  tlie 
rent  of  talook  Rujissuri  Dossee^  appertaiuiug 
to  tlie  zemitidaree. 

It  appears  tiiat  this  talook  belongs  io 
several  sliareholdi-rs,  and  is  partitioned  Mwng 
them  ill  a  somewhut  complicuted  mnnner; 
certain  kismnts  beiug  held  each  by  two  or 
tliree  shareholdi^rs  jointly  in  undivided, but 
ascenained  shares,  and  the  rest  of  the  talook 
by  other  shareliolders  jointly  in  the  same 
manner. 

The  total  jiimma  of  the  talook  has  been 
fixed,  and  a  defined  aliquot  part  thereof  is 
assessed  upon  each  of  the  constituent  kismuts 
or  mehals  of  the  talook,  but  as  between 
the  zemindar  and  the  shareholders  of  ibe 
taloook,  there  has  been  no  upportionment 
among  the  latter  of  the  liability  to  pay  this 
juinmn,  and  therefore  as  regards  the  zemindar, 
the  shareholders  remain  jointly  liable  to  pay 
the  entirety  of  it. 

The  plaintiff  himself,  besides  being  zemin- 
dar, is  also  one  of  the  shareholders  of  ibe 
talook  by  virtue  of  the  purchase  of  an  S 
gundah  share  in  one  of  the  kismuts. 

The  defendants  are  the  persons,  or  the 
representatives  of  the  persons,  who,  according 
to  the  pTaiiitiff^s  allegation,  were  his  co-sharers 
in  the  talook  during  the  years  between  Assar 
1271  and  Choitro  1275,  and  this  suit  is 
brought  to  recover  from  them  jointly  the  one- 
fourth  share  of  the  rent  of  the  tulook  due 
to  the  plaintiff  for  those  years,  with  tlie 
deduciion  of  an  amount  proportionate  to  tlie 
plaintiff's  share  in  the  talook. 

Several  grounds  of  defence  are  pot  for- 
ward in  the  written  statements  of  the  differ- 
ent defendants,  some  of  which  are  seemingly 
of  a  vexatious  character,  but  the  fate  of  tho 
suit  mainly  turns  upon  two  of  them  odI/i 
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namelj,  1#/,  that  tlie  suit  is  bnrred  bj  limita- 
tioo  of  time,  2ndj  that  the  suit  is  in  effect  a 
puit  for  n  pnrtial  partition  oiilj  of  tlie  lalook, 
and  ought  not  to  be  entertained  unless  a 
complete  partition  of  the  talook  among  all 
the  share-holders  wiih  the  assignment  of  u 
sepamte  jumma  to  each  is  carried  out. 

The  question  of  limitation  is  not  altooetlier 
a 8iin|ile  one.  The  defendants  contend  that 
the  enactment,  29th  Section,  Act  VIII  of 
1869  (B.  C.)>  alone  governs  the  case,  and  if  it 
to  the  whole  of  the  plaintiff's  claim  is 
vBqiestionablj  barred.  If,  however,  the 
general  law  of  limitation  which  is  to  be  found 
ttActXIVof  1859  applies,  either  in  con- 
JBoetion  with  Section  29  of  Act  YIII  of  1869 
(fi.  C),  or  alone,  then  the  plaintiff  may  be 
fotitled  to  sae  for  a  part,  or  even  the  whole 
«f  his  claim. 

The  words  of  Section  29,  Act  VIII  of 
J869  (B.C.),  are  identical  with  those  of  Sec- 
tion 32,  Act  X  of  1859,  and  it  has  been 
decided  both  by  a  Full  Bench  of  this  Court 
(II  Weekly  Reporter)  and  by  a  judgment  of 
the  Privy  Council,  XIX  Weekly  Reporter, 
that  the  latter  enactment  applied  specially 
to  the  limited  class  of  suits,  which  could 
be  maintained  in  the  Collector's  Courts  under 
the  provisions  of  Act  X  of  1859,  and  in  its 
application  to  those  suits  was  unaffected  by 
may  provisions  of  the  general  law  of  limita- 
tion comprised  in  Act  XIV  of  1859.  But 
60  for  as  the  present  suit  is  concerned,  Act  X 
of  1859  has  been  repealed  by  Act  VIII  of 
1869  (B.C.),  and  although  the  Bengal  Legis- 
lature has,  it  may  be  said,  put  Section  29  of 
Act  VIII  of  1869  (B.C.)  in  the  place  of  Sec- 
tion ^  of  Act  X  of  1859,  it  may  be  open  to 
question  whether  the  relation  between  Act 
XlVof  1859  and  Iheenactment  of  1869  of  the 
Ben^nl  Council,  is  precisely  the  same  as  that 
which  Act  XIV  of  1859  bore  to  Section  32 
pf  Act  X  of  1859,  of  the  Indian  Lej^islature. 
The  change  of  jurisdiction  as  to  rent  suits, 
which  was  effected  by  Act  VIII  of  1869  (B.C.) 
in  repealing  Act  X  of  1859,  and  the  omission 
^f  the  framers  of  Section  29  of  the  Bengal 
Act  to  preserve  by  express  words  the  oper- 
ation of  this  Section  from  being  influenced 
^y  any  of  the  qualifying  provisions  of  Act 
XIV  of  1859,  introduce  some  difficulty  in 
the  way  of  arriving  at  a  correct  opinion 
tipon  this  point.  On  the  whole,  however, 
we  think  that  the  principal  reasons  which 
weighed  with  the  Privy  Council  in -the  judg- 
ment referred  to  (XIX  Weekly  Reporter) 
have  not  been  materially  weakened  in  force 
^7  the  later  provincial  legislation,  and  that 
the  words  of  Section  29,  Act  VIII  of  1869 


(B.C.),  are  intended  to  apply  specially,  and 
exclusively  of  Act  XIV  of  1859,  to  the  same 
class  of  cases  as  those  which  Section  32, 
Act  X  of  1859  applied  to,  although  that 
class  cannot  now  be  defined,  as  it  formerly 
could,  by  reference  to  the  jurisdiction  of  the 
Court  in  which  the  cases  fall  to  be  enter- 
tained. We  are  of  opinion  that  the  class  is 
limited  to  suits  for  arrears  of  rent  simply, 
as  **  arrears  of  rent  '*  are  defined  in  Sec- 
tion 21  of  Act  VIII,  1869  (B.C  )  ;  i>.,  inas- 
much  as  these  words  are  the  same  as  those 
of  Section  20  of  Act  X  of  1859,  which 
defined  the  jurisdiction  of  the  Collector  in 
this  respect,  is  limited  to  such  suits  for  (he 
recovery  of  arrears  of  rent  as  the  Collector 
could  have  entertained  under  that  Act. 

Now  it  is  certain  that  the  Collector  could 
not  have  tried  the  matter  of  the  present  suit^ 
because  the  plaintiff  in  the  present  instance 
preferred  his  claim  in  the  Court  of  the 
Collector,  and  it  was  eventually  dismissed 
in  that  Court  on  the  ground  of  want  of 
jurisdiction,  and  this  decision  was  nfiSrmed 
by  the  High  Court;  for  this  reason  the  plain- 
tiff instituted  the  present  suit  in  the  Civil 
Court.  It  appears  to  us,  therefore,  clear 
that  the  quBstion  of  limitation  in  the  present 
case  is  independent  of  Section  29,  Act  Vllt 
of  1869.  and  is  governed  only  by  Act  XIV 
of  1859. 

But  although  the  present  suit  is  not  a  soit 
for  the  recovery  of  arrears  of  rent  within 
the  meaning  of  Section  29  of  Act  VIII  of 
1869  (B.C.),  it  is  certainly  a  suit  for  rent  of 
land,  and  so  is,  we  think,  within  the  scope 
of  Clause  8,  Section  1  of  Act  XIV  of  1859. 
The  judgment  of  the  Privy  Council  reported 
in  XI X  Weekly  Reporter,  page  5,  if  any 
authority  be  needed,  shows  that  the  word 
<Mand"  in  this  Section  is  not  qualified  by  the 
immediately  preceding  words,  and  extends  te 
all  ordinary  agricultural  land.  This  Section, 
therefore,  imposes  a  limitation  of  three  years 
for  the  institution  of  the  plaintiff's  suit,  to  be 
computed  from  the  time  when  the  cause  oi 
action  arose,  and  the  cause  of  action  in  res- 
pect of  each  constituent  part  of  the  claim 
arose  when  the  kist,  which  it  represents, 
became  due. 

Section  14  of  the  same  Act,  however, 
provides  that : — *•  In  computing  any  period 
*'  of  limitation  prescribed  by  this  Act,  the 
''  time  during  which  the  claimant,  or  any 
"  person  under  whom  he  claims,  shall  have 
"been  engaged  in  prosecuting  a  suit  upon 
'*  the  same  cause  of  action  against  tlie 
"  same  defendant,  or  some  person  whom  he 
*' represents,  bona  fide  and  with  due  dill- 
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**  gence,  in  auy  Court  of  Judioatiire  which, 
**  from  defect  of  jurisdiction  or  other  cause, 
'^  sliall  have  beeu  unable  to  decide  upon  it,  or 
'*  shall  have  passed  a  decision  which,  on 
**  apf)ea1,  shall  hiive  been  Hnikullt*d  for  any 
'*  such  cause,  incl^udiug  the  time  dut  itig  whicb 
^'sucb  appeal,  if  any,  lias  l>een  pen<Hi>g,  shall 
**be  excluded  from  sucU  computation." 

And  with  regard  to  the  plaiiitiflTs  claim  of 
arrears  of  rent  for  tlie  period  I>etween  Assar 
1271  and  Choitro  1273,  he  instituted  a  suit 
in  the  Collector's  Court  on  the  17>h  April 
1867,  which  uUimatt'ly,  on  the  Ist  May  1871, 
failed  for  want  of  jurisdiction.  And  with 
regard  to  his  claim  for  the  period  l>6tween 
Choitro  1273  and  1275,  he  instituted  a  suit 
in  the  Collector's  Court  on  the  27th  July 
1869,  which  also  fniled  for  the  same  cuuse 
on  the  1st  May  1871.  If,  therefore,  these 
suits  were  prosecuted  bon&fide  and  with  due 
diligence,  tlie  plaintiff  is  now  entitled  to  a 
period  of  limitation  equal  to  seven  years  and 
half  a  month  for  his  suit  so  far  as  concerns 
his  claim  to  ari^ears  of  rent  for  the  years 
1271,  1272,  1273.  and  a  period  equal  to  four 
years  uiue  months  for  his  suit  so  fur  as  con- 
cerns his  claim  to  arrears  of  rent  for  the 
years  1274.  and  1275. 

The  Subordinate  Judgo,  for  reasons  which 
we  cannot  accept,  refused  to  alh»w  the  plain- 
tiff the  benefit  of  Section  14  of  Act  XIV  of 
1859.  It  seems  to  us  that  the  bona  fide$ 
and  diligence  of  that  Section  have  reference 
solely  to  the  conduct  of  ihe  suit  which 
failed  for  want  of  jurisdiction.  And  we 
conclude  from  the  evidence  that  the  plaintiff 
was  entirely  in  earnest  in  instituting  and 
prosecuting  the  suits  of  1867  and  1869,  and 
quite  believed  until  the  ternuoation  of  those 
suits  on  the  Ist  May  1871  that  the  Collec- 
tor's Court  had  jurisdiction  to  entertain  and 
determine  them.  We  also  think  that  he 
prosecuted  these  suits  with  due  diligence. 
Consequently  he  is  in  our  opinion  entitled, 
as  regards  the  matter  of  his  claim  in  the 
present  suit,  to^  the  periods  of  limitation 
which  have  just  beeu  mentioned. 

The  second  principal  head  of  defence  is, 
we  think,  based  upon  a  slight  misapprehen- 
sion of  the  nature  of  the  present  suit.  If 
the  suit  had  been  instituted  by  the  plaintiff 
solely  for  the  purpose  of  haviu>!  determined 
as  between  himself  and  his  co-talookdars,  tlie 
portion  of  the  jumma  due  to  the  zemindars 
which  he  himself  ought  to  pay,  then  no 
doubt  each  of  the  other  co-sharers  in  the 
talook  would  have  a  right,  without  defeating 
the  suit,  to  ask  that  his  own  share  of  the 
jumma  should  be  determined  at  the  same 


time  ;  and  so  far  as  the  present  suit  Hm  this 
object  in  view,  each  of  the  defeodants  is 
probably  entitled  to  make  this  request. 
But,  plainly,  the  defendants  do  not  uow 
object  merely  that  they  have  not  Wn 
afforded  a  reasonable  opportunity  of  seitliiig 
as  amongst  themselves  their  respective 
liabilities  to  contribute  to  the  aggregate 
jumma  payable  bv  all  ;  they  simply  waaita 
defeat  the  plaiuiiff^s  claim  for  arrears  of  rent 
Hgriinst  them.  But  this  in  oar  ju'lgmeat 
they  cannot  do.  The  zemindar,  by  becom- 
ing a  shareholder  in  the  talook,  does  not 
lose  his  right  to  tlie  joint  responsibility  of 
all  the  other  shareholders  for  the  due  paj- 
ment  of  the  rent :  he  only  b^oomes  bouod 
to  make  in  his  claim  for  rent  a  just  and 
equitable  allowaiicr^  for  that  portion  of  it 
which  he,  as  a  shareholder  in  the  talook, 
ought  to  coutiibute  towards  the  commoa 
burden. 

On  the  wIioIp,  we  think  that  the  deciilM 
of  the  Lower  Court  i^  right  so  far  as  it  gov: 
but  that  the  plaintiff  ought  tobeallowedi 
greater  period  of  limitotiou  in  respect  of  tba 
different  parts  of  his  claim  than  tlie  Suboi* 
dinate  Judge  has  afforded  him.  The  deeree 
of  tlie  Lower  Court  must  be  varied  accord* 
ingly,  and  the  plaintiff  must  have  his  costs 
of  this  appeal. 

For  the  reasons  above  given,  the  appeil 
of  the  defendant  Mansou  must  be  dismissed. 


The  4th  January  1875. 
Preseni : 

The  Hon'ble  W.  Aiusiie  and  Romedi 
Ch under  Mirter,  Judges. 

Sale  in  Execution — Jurisdiction. 

Case  No.  375  of  1874. 

Miscellaneotis  Appeal  from  an  order  patted 
by  the  Judge  of  East  Burdvjan^  dated 
the  4th  August  1874. 

Shib  Narain  Sinjrh  and  anoth«>r  (Judgment- 
debtors)  Appellants^ 

versus 

Gobind  Doss  Bhuknt  (Decree-holder) 
Respondent, 

Baboo  Lukhee  Churn  Base  for  Appellants. 

Baboo  Umbika  Churn  Bose  for  Respondent. 

A  Court  having  local  jurisdiction  is  competent  to  seJI 
in  execution  of  a  decree  one  or  more  outlying  portioitf 
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of  in  estate,  even  though  the  greater  portion  of  that 
estate  is  not  within  its  jurisdiction. 

Aintlief  J. — This  appeal  arises  out  of  the 

proceedings  in  execution  of  a  decree  obtained 

in  the  Court  of  Manbhoom  and  trnnsferred 

for  execution  to  the  Coui*t  of  East  Burdwau 

under    Section  284  of  the  Civil  Pr<»cedure 

Code.     Three  objections  have  been  taken   to 

the    proceedings    of    the    Burdwau  Court : 

first,  that  that  Court  ought  to  have  enquired 

into  the  right  of  the  person  seeking  execu- 

i'lOQ  to  appear  as  the  guardian  of  the  minor 

Gobiiid   Doss  Bhukut  and    to  execute   the 

deeree  on   his  behalf;    secondly,   that    the 

tJiosftT  of  the  execution  proceedings  from 

tlte  Manbhoom  Court  to  the  Court   of  East 

fiardwan  was  irregular  ;  and  thirdly^  that  the 

property   which   has  been  attached  by   the 

Burdwan   Court    forms    part    of   an   estate 

paying  its  revenue  into  the  treasury  of  the 

Manbhoom  district. 

With  reference  to  the  first  two  objections, 
it  appears  to  us  that  the  appellant  hns  not 
adopted  the  proper  course.  Section  290  of 
the  Civil  Procedure  Code  distinctly  lays 
down  tlio  course  to  be  adopted.  It  is  not 
for  the  East  Burdwan  Court  to  determine 
whether  there  were  good  grounds  for  the 
transfer  of  the  decree,  or  w)i ether  the  person 
in  whose  favor  the  certificate  had  been  issued, 
was  really  the  person  entitled  to  execute  the 
decree.  On  a  proper  application  being  made 
to  ir,  it  might  have  stayed  the  execution 
for  a  reasonable  time  in  order  to  allow  the 
parties  to  have  those  questions  decided  by 
the  Court  of  Zillah  Manbhoom.  It  may  be 
noticed  here  that  when  the  case  was  called 
on  for  hearing  by  the  Judge  of  Burdwan, 
no  one  appeared  to  support  the  objection  ; 
tnd  it  may  further  be  noticed  that  this 
property  was  advertised  for  sale  on  the  25th 
Choitro  1280  or  6th  Apiil  1874  ;  and  that 
the  judgment-debtor  at  that  time,  instead 
of  pressing  the  objection  to  the  proceedings 
of  the  Court,  applied  for  and  obtained  two 
months'  time  lo  enable  him  to  raise  money  to 
satisfy  the  decree.  Whether,  under  tiiese 
circumstances,  any  application  under  Section 
290  ought  to  have  been  granted  is  a  matter 
which  admits  of  considerai>le  doubt. 

With  regard  to  the  third  objection,  we 
are  of  opinion  that  the  decision  in  the  19tb 
Weekly  Ref^orter,  page  434,  relied  upon  by 
the  appellant,  does  not  go  far  enough  to 
support  his  contention.  In  that  case  the 
Civil  Court  of  the  District  of  Nuddea  sold 
an  estate,  consisting  of  sixty  villages,  the 
greater  per  I  ion  of  which,  forty-two  in  number, 


were  within  the  local  jurisdiction  of  that 
Court,  the  revenue  for  the  whole  estate 
being  payable  to  the  treasury  of  Zillah 
Nuddea.  The  question  which  was  before 
this  Court  was  whether,  under  the  sale  by 
the  Nuddea  Court,  any  title  to  the  eighteen 
monzahs  which  were  within  the  local  juris- 
dictiou  of  the  Court  of  24-Pergunnahs  would 
pass.  The  Court  held  that,  under  the  cir- 
cumstances, the  Nuddea  Coart  had  jurisdic- 
tion to  sell  the  whole  estate.  That  was  the 
only  question  ,that  had  to  be  determined  in 
that  case.  It  is  now  sought  to  push  that 
decision  further,  and  to  infer  from  it  that  if 
a  sale  of  auy  of  the  outlying  villages  had 
been  held  by  the  Court  of  .24-Pergunnabt, 
within  whose  local  jurisdiction  they  are 
situated,  that  sale  must  have  been  set  aside 
as  irregular.  This  was  not  a  matter  under 
the  cousideration  of  the  Court,  and  it  could 
not  have  been  the  intention  of  the  Court 
at  that  time  to  decide  the  question  one  way 
or  the  other.  We  see  nothing  in  the  Proce- 
dure Code  which  takes  away  from  a  Court 
having  local  jurisdiction,  the  power  to  sell 
one  or  more  outlying  portions  of  an  estate, 
because  the  greater  portion  of  that  es^te  is 
not  within  the  jurisdiction  of  the  Court.  It 
is  no  where  laid  down  in  the  Procedure 
Code  that  nothing  but  estates  or  aliquot 
parts  of  estates  can  be  sold  ;  and  it  is  quite 
clear  that  the  greatest  hardship  might  arise  if 
it  were  necessary  to  sell  an  entire  estate  con- 
sisting of  a  number  of  villages  when  the 
sale  of  one  or  two  villages  would  be  quite 
sufiicient  to  satisfy  the  decree.  There  is 
nothing  in  the  Code  to  prevent  a  Court 
selling  a  portion  of  a  debtor's  property  when 
the  sale  of  that  portion  is  sufficient  to  meet 
the  claim  against  him.  If  proceedings  be 
taken  in  the  East  Burdwan  Court,  and  the 
creditor  be  satisfied  with  the  attachment  and 
sale  of  such  property  as  may  be  within  the 
jurisdiction  of  that  Court,  there  is  nothing 
I  hat  I  can  see  in  the  law  which  makes  it 
illegal  for  the  Court  to  act  on  his  application. 
We  think,  therefore,  that  the  appeal  ought  to 
be  dismissed  with  costs.  Vukeers  fees  oue 
gold  mohur. 
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The  4th  January  1875. 

Pre$€nt: 

The  Hon'ble  W.  Ainslie  and  Romesh  Chun- 
der  Mitter,  Judges. 

Umfmctuary  Mortgage  —  Decree --Execution^ 
ActXXIlIof\%U8,\\. 

Case  No.  325  of  1874. 

Miscellaneous  Appeal  from  an  order 
passed  hy  the  Judge  of  Beerbhoonn,  dated 
the  29th  June  1874,  affirming  an  ofder 
of  the  Officiating  Subordinate  Judge  of 
that  district^  dated  the  2lst  February 
1874. 

Golam  Bossool  Klian  (Judgment-debtor) 
Appellant^ 

versus 

Kiflhen  Mohun  Shaha  (Decree-holder) 
Respondent, 

Baboo  Ashootosh  Mookerjee  for  Appellant. 

Baboo  Luckhee  Chum  Rose  for  Respondent. 

In  a  suit  for  possession  under  an  nsnfructnary  mortgage, 
plaintiff  obtained  a  decree  which  was  afterwards  authori- 
tatively interpreted  to  mean  that  he  was  to  get  posses- 
sion of  the  property  in  order  to  repay  himself  out  of 
the  profits,  keeping  the  usual  accounts,  and  after  satis- 
faction of  his  claim,  restore  the  properly : 

Hbld  that,  under  the  terms  of  the  decree,  he  was 
in  effect  required  to  certify  for  the  ioformation  both  of 
the  Court  and  of  the  judgment-debtor,  the  amounts 
received  and  outstanding,  and  that  the  Court  executing 
the  decree  was  bound  to  require  from  him,  from  time 
to  time,  a  statement  of  the  amount  received,  and  to  deal 
with  the  matter  under  Act  XXTTT  of  1861  s.  11. 

Ainslie,  J.— It  appears  that  the  appellant 
borrowed  a  sum  of  money  from  the  responiU 
ent  upon  an  agreement  to  put  the  latter  in 
possession  of  certain  property  in  order  that 
he  might  repay  himself  out  of  the  rents  nnd 
profits  thereof.  It  also  appears  that  the 
fipecial  appellant  did  not  give  him  possession 
of  the  property,  and  he  brought  a  suit  to 
obtain  possession.  On  the  19th  July  1870 
he  obtained  a  decree,  which  was  not  simply, 
as  it  might  have  been,  a  decree  for  posses- 
sioD,  but  was  a  decree  that  he  should  recover 
the  amount  due  to  him  from  the  profits  of 
the  mehal  referred  to  in  the  agreement. 
Doubt  having  arisen  as  to  the  efiect  of  this 
decree,  the  matter  came  before  the  Court 
and  it  was  determined  by  an  order  of  the 
27th  July    1871,   which   was  confirmed  on 


regular  and    0(>ecial    appeals.    That  order 
seems     to     liave    somewhat    extended   the 
original  decree,  but  whether  it  did  so  or  not 
we  mu}<t  take  it  thnt  the  interpretation  pat 
upon   the  decree  in  1871  is  final  and  bimling 
upon  the  parties  ;  nnd  that  interpreuition  is 
to  this  effect,  that  the  creditor  is  to  obtoin 
possession  of  ihe  property  in  order  to  repay 
himself  out  of  the  profits  the  amount  ad- 
vanced by  him  ;  that  he  is  to  keep  the  usual 
accounts  ;  and  that  after  he  has  satisfied  liis 
claim,  he  is   to  restore   tho  property  to  tlie 
borrower.     Accordingly,  the  creditor  w»8  put 
in    possession    by   the  Court.     If  tlie  decree 
hnd  been  simply  one   for    possession  by  the 
plaintiff    under   his  usufructuary  mortgage, 
it  would  have  been  f«)r  the  debtor  toesubliaJi 
ill    a    regular    suit  that   the  debt  had  been 
fully  repaid  out  of  the  lisufruct.    But  wiieo 
the  Court  specifically  provided  by  the  lerm? 
of  the  decree  for  the  doingj  of  certain  tbings 
by  the   plaintiff,  and    the  plaintiff  nccept««i 
the    decree    in    that    form,    the    defew/wt 
ticquired  a  right  to  have  the  decree  execcted 
in  accordance  with  these  special  promotes 
and  it,  therefore,  seems  that  the  matter  isone 
which  must  be  dealt  with  under  SectioiU 
Act  XXm  of  1861.     The  Court  directed 
that  the  creditor  should  be  put  in  possession; 
that  he  should  keep  accounts  ;  and  that  he 
should  restore  the  property  to  the  borrower 
as   soon   as   his   claim   should   be   satisfied. 
By  Section   206  of  the  Procedure  Code,  it 
is  enacted  tlmt  •*  all  moneys  payable  utider  a 
"  decree  shall  be  paid  into  the  Court  whose 
"duty   it   is   to  execute   the  decree,  unless 
"  such  Court  or  the  Court  which  passed  ihe 
"  decree  shall  otherwise  direct.    No  adjust- 
**  ment  of  a  decree  in  part  or  in  whole  slja'l 
"  be  recognized  by   the  Court,  unless  such 
*' adjustment  be  made  through  the  Court  or 
"  be  certified  to  the  Court  by  the  person  in 
**  whose  favor  the  decree  has  been  made,  or 
"  to  whom  it  has  been  transferred."    In  '^'^ 
case,  hy  the  order  of  the  27th  July  1871. llJ« 
Court     which    was    executing    the   decree 
directed  that  the  money  recoverable  by  <he 
decree-holder  should  be  taken  by  him  directly 
out  of   the   profits  of   the   estate    wifboot 
passing  through  the   Court  at   all.    Uud^r 
these  circumstances,  I   think  that  the  Court 
was  bound  to  require  from  him,  from  time  v> 
time,  a  statement  of   the  amount  recovered 
hy  him,   and   that  under   the  terms  of  il«« 
decree  requiring  him   to  keep  accounts  lie 
was   in   effect   required   to   certify  for  the 
information,  both  of   the  Court  and  of  the 
judgment-debtor,  the  amounts  received  sod 
the  amount  from  time  to  time  outstoudiog' 
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HaH  he  done  tliis,  which  was  the  cousequeiice 
of  the  form  of  the  ordei'  of  the  27th  July 
1871,  these  proceed ingk  would  have  beeu  uh- 
oecessarj,  uoless  the  Judgment-debtor  wished 
to  question    the  accarncj  of   the  accounts 
rendered  bj  the  decree-holder.     So  far,  then, 
as  ibe  Judge  below  is  of  opinion   that  he 
coald   not    make    anj    declaration    in   the 
present   instance    as    to    tlie    amount  out- 
standing due  by  the  debtor  to  the  creditor, 
I  .tm  of   opinion   that   he    was   in    erroi  ; 
Wtwiien  we  come  to  the  other  part  of  the 
QM^it  seems   thnt  the  special  apf»eal  must 
fiilfor  we  find  on  comparison  of  the  judg- 
■fits  of  both  the  Lower  Courts,  read  with 
tbe  other  parte  of  the  record,  thnt  there  has 
bm  a  statement  of  the  account  rendert  d 
bf  the  judgment-creditor  and    accepted  by 
both  tiie  Courts.     The   words  of  the  firnt 
Court  are  as  follows  : — **  There  is  no  proof 
"that  it  yields  the  sum  the  judgment-debtor 
"  meQiions  ;  the  decree-holder  denies  it  doeo, 
"and  so  do  the  gomastohs  who  realized  the 
"rents;  therefore  the  petitioner  can  only  get 
"a8et-off  for  what  has  been  actually  realized 
"by  the  judgment-creditor,  which  has  been 
"done."    Then  the  question  went  before  the 
Lower  Appellate  Court,  and  the  cuntentiou 
there  WHS  substantially,  not  that  the  accout  t 
of  the  actual  receipts  rendered  by  the  judji- 
ment-cr editor    was   incorrect,   but   that    the 
jud^nient-creditor  was  bound,  by   due  car- 
and  diligence,  to  realize  a  larger  sum,  an<l 
tii«  debtor  ought  to  have  had  credit  for   tiinr 
larger  amount.     The  Judge  disposes  of  this 
qiimitiQ   by  saying   that  *'  there  is  a  totiil 
"ahspuce  of  all    proofs   that   due  care  and 
"dilignnce    were    not    exercised,    and    the 
'*  probabilities    are   ngainst    the    supposition 
"tliataiiy  amount  of  due  cure  nnd  diligence 
"would  have  enabled  the  puriy  in  possession 
"  to  have  realized   the   whole  of  the  profits. 
"  Oil  tlie  other  hand,   the  judgment-creditor 
"  has  disiinctly  declared,  and  examined   wit- 
''nesses  to  prove,  that  he  hns  not  realized 
^'  ail  that  is  due  to   him,  and  the  evidence 
"lias  not  beeu   rebutted."     I  think   that  it 
ninst  be  taken  that  tlie  Judge  is  alluding  to 
tSie  evidence  ttdvt^rted  to  by  the  first  Courr, 
I'amely,  that  of  the  gomastahs  who  realize*! 
tite  Ffur,  and   that  he  when  he  says  '*  this 
** evidence  has  not  been  rebutied,"  he  means 
to  accept  it  as   truthful.     It  is  contended 
liiat    the    Judge    was    merely     cousidering 
whether  there  was  evidence  of  the  existence 
of  8ome  balance    without  reference   to   its 
tmount.    But  I  do  not  so  read  his  judgment. 
What  the  Judge,  as  I  understand  hira,  meaus 
^  aay  is  that  he  substantially  agrees  with 


the  first  Court  in  believing  the  evidence  of 
the  gomastahs  that  the  actual  amount  of 
coUtction  was  that  which  was  stated  by  the 
judgment-creditor  in  his  account. 

Under  these  circumstances,  I  think  that 
the  special  appeal  ought  to  be  dismissed,  each 
party  paying  his  own  costs  in  this  Court. 

Mitterf  J, — I  am  also  of  the  same  opinion. 
I  think  that  the  Judge  was  not  right  ia 
holding  that  in  this  execution  proceeding 
he  could  not  make  any  adjustment  of  accounts 
between  the  parties.  Under  Section  11 
Act  XXIII  of  1861  he  was  competent  to 
adjudicate  upon  questions  relating  to  the 
sums  alleged  to  have  been  paid  in  discharge 
or  satisfaction  of  the  decree.  What  the 
judgment-debtor  alleged  was  simfdy  this, 
that  the  decree  has  been  wholly  satisfied  by 
the  payment  made  to  the  decree-holder  by 
his  realizing  the  profits  of  the  estate  which 
was  made  over  to  his  possession  in  execution 
of  this  decree  ;  and  as  the  question,  what 
is  the  amount  which  has  been  paid  towards 
the  satisfaction  of  the  decree,  is  a  question 
which  is  directed  by  Section  11  Act  XXIII 
of  1861  to  be  determined  by  the  Court 
executing  the  decree,  I  am  of  opinion  that 
the  Judge  was  not  right  in  holding  that  he 
could  not  enter  into  it.  But  I  think  that  he 
was  right  in  restricting  the  adjudication  of 
that  question  only  to  this  point,  namely, 
what  is  the  actual  amount  of  collection  made 
by  tiie  judgment- creditor  ?  It  appears  to  me 
that  the  judgment- debtor  wanted  to  raise  a 
further  more  intricate  question  before  the 
Judge,  namely,  whether  or  not  the  judgment- 
creditor  could  have  realized,  by  due  care 
and  dili«2ence,  more  than  he  has  done.  This 
I  do  not  think  the  Court  in  executing  the 
di  cree  can  entertain.  If  the  judgment-debtor 
WHS  so  advised,  he  could  have  raised  that 
question  in  a  properly  framed  suit  for  the 
purpose  of  redeeming  the  property.  But 
as  he  has  chosen  to  raise  that  question 
ill  execution  proceedings,  and  as  under 
Section  11  the  Court  executing  the  decree 
can  only  determine  what  sums  bad  been 
actually  paid  towards  the  satisfaction  of  the 
ilecree,  I  think  that  the  Judge  was  right 
in  refusing  to  enter  into  it. 

With  refereuce  to  the  statement  of  the 
accounts  on  the  footing  of  the  actual  collec- 
tion, it  afipears  to  me  that  both  the  Courts 
below  have  come  to  a  finding,  and  in  special 
appeal  that  finding  is  not  open  to  revision. 
The  judgment-debtor,  if  he  chooses,  can  apply 
to  the  Court,  after  paying  the  amount  found 
due,  to  recover  possession  of  the  property  ; 
but  this  special  appeal  must  fail. 
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The  5tb  January  1875. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

Issues —  Pleadings — Remand, 

Case  No.  50  of  1874. 

Regular  Appeal  from  a  decision  passed  bi/ 
the  Subordinate  Judye  of  Sarun,  dated 
the  I3th  December  1873. 

Jowadunissa  Satndai  Kliandan  and  others 
(some  of  the  Defendants)  Appellants, 

versus 

Jhaman  Lnll  Misser  and  another  (Plaintiffs) 
and  others  (Defendants)  Respondents, 

Mr.  G,  H.  P.  Evans  and  Raboo  Judoonath 
Sahoy  for  Appellants. 

Messrs.  J.  T.  Woodrojffe  and  C  Gregory  for 

Respondents. 

Where  no  objection  was  taken  in  the  gronnds  of 
(regular)  appeal  to  the  issues  as  framed  in  the  Court  of 
first  instance,  nor  was  there  any  such  contention  in 
those  grounds  as  that  the  High  Court  ought  to  direct 
the  subordinate  Court  to  raise  the  proper  issues,  the 
Court  refused  to  remand  the  case  with  a  view  to  other 
issues  being  raised  and  tried,  as  it  thought  it  would  not 
be  justified  to  travel  out  of  the  record  and  make  a  c«se 
for  the  defendants  which  they  did  not  make  in  their 
pleadings  in  the  Conrt  below  and  which  was  not  in  issue 
in  that  Court. 

Kemp^  J. — The  appellants  in  this  case 
were  not  originally  parties  to  this  suit  but 
were  made  so  on  their  application  dated  the 
2nd  of  December  1873.  That  application 
will  be  found  in  the  printed  book  of  appeal 
No.  51  at  page  19.  By  some  mistake,  to 
say  the  least  of  it,  that  petition,  instead  of 
being  with  the  file  of  No.  50  which  is  now 
under  consideration,  is  on  the  file  of  No.  51. 
The  several  points  taken  by  Mr.  Evans, 
the  learned  Counsel  who  appears  for  the 
appellants  in  this  case,  are,  in  the  opinion 
of  the  Court,  points  which  were  not  taken 
in  the  Court  below  and  were  not  raised 
either  in  the  pleadings  or  in  the  issues. 

The  suit  was  brought  by  the  plaintiffs 
for  tlie  price  of  indigo  seed.  They  ch»im 
to  recover  Rs.  13,500  being  the  price 
of  indigo  seed  supplied  to  the  Arwah  and 
other  concerns  in  the  district  of  Sarun.  The 
plaintifi's  are  residents  of  Zillali  Cawnpore 
and  the  seed  was  supplied  to  the  factory 
of  Arwah  from  that  district.  The  quantity 
of  seed  supplied  was  1,500  maunds  at  the 
rate  of  9  rupees  per  maund.  The  suit  was 
brought  agaioat  Mr.  Macrae,  the  maoager 


of  the  Arwah  concerns,  and  against  Abdool 
Hye  and  Mehdee  Khan  urn,  the  former  being 
the,  son  of  the  lute  Knzee  Rumzan  Ali, 
and  the  latter,  the  widow  of  that  geutlemaD 
who  in  his  lifetime  was  the  proprietor  of 
the  Arwah  factory  which  consists  of  sii 
concerns.  It  appears  that  owing  to  the 
indebtedness  of  the  late  Kozoe  Rurozan 
Ali,  these  factories  were  attached  by  the 
Court  and  a  manager  appointed  under  the 
provisions  of  Section  243  of  the  Code  of 
Civil  Procedure,  and  at  the  time  the  suit 
was  brought  Mr.  Macrae  was  the  manager; 
and  in  his  evidence  he  informs  us — ^and  this 
statement  has  not  been  contradicted— that 
he  has  been  the  manager  for  three  years. 

In  answer  to  the  suit  of  the  plaintiff,  tli6 
original  defendants,  Mr.  Macrae  and  Abdool 
Hye,  who  have  been  examined  in  this  case 
and  whose  examination  is  to  be  foaud  it 
page  6  of  the  printed  book,  admitted  ilie 
plaintiffs'  claim  to  be  a  just  one.  Abdool 
Hye  in  his  evidence  states  that  he  wis 
well  aware  that  Mr.  Macrae  actuallj pur- 
chased the  indigo  seed  for  which  the  plain* 
tiffs  have  brought  the  present  action  ;ind 
Mr.  Macrae  in  his  evidence  also  admits 
that  the  indigo  seed  was  purchased  by  liim; 
thai  it  was  sown  in  March  1873,  aud  that 
the  agreement  with  the  plaintiffs  was  that 
when  the  indigo  was  sold  the  price  of  tlia 
seed  was  to  be  paid  from  the  sale-proce«*d9, 
and  that  he  has  no  objection  to  the  plaintiffs' 
claim.  y' 

The  defendants,  appellants  before  us, 
the  interveners  in  the  CM8e,  in  their  petiti  -n 
apply  in*;  to  be  made  parties  to  this  suit,  stnteJ 
the  reason  why  they  should  be  made 
parties  to  the  suit  as  follows,  namely,  dwt 
the  suit  of  the  plaintiffs  was  a  collusive 
one  instituted  with  the  view  to  injure  the 
interveners.  They  then  refer  to  a  bond 
dated  in  February  1873  and  to  an  estimate 
drawn  up,  as  they  allege,  by  Mr.  Macrae, 
and  they  allege  further  that  the  indigo  was 
pledged  to  them  ;  that  on  their  petition  the 
indigo  was  attached,  and  therefore,  until  i''e 
whole  of  the  amount  covered  by  their  bond 
is  paid,  no  other  i>erson  has  any  right  to 
obtain  either  the  indigo  or  any  portion  of 
the  proceeds  of  the  sale  of  the  indigo ;  ti'at 
the  present  suit  has  been  brought  after  the 
institution  of  their  own  suit ;  and  that  the 
defendants,  Mr.  Macrae  and  Abdool  Hye, 
and  the  plaintiffs  in  the  present  case  No.  50, 
have  colluded  together  in  order  to  iujuj 
chem.  No  such  points,  as  have  been  nused 
by  the  learned  Counsel  in  his  arguineim 
namely,  that  the  deed  upon  which  the  plflia- 
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tiffs  come  into  Court  as  the  basis  of  their 
claim  does  not  hypothecate  -  the  Indigo  or 
tlie  proceeds  of  tliat  iudigo,  or  any  question 
as  to  priority  of  security,  or  as  to  the  au 
tiioritj  of  Mr.  Macrae  as  manager,  are 
raised  in  the  petition  praying  the  Court 
to  be  admitted  to  intervene  and  defend  the 
suit.  Then  again  in  the  written  statement 
filed  by  the  defendants,  appellants  in  this 
suit,  we  find  that  tiiey  state  that  the  claim 
of  the  plain tifi^:i  to  recoup  themselves  oui 
of  the  proceeds  of  the  indigo  by  virtue  of  the 
coWusiYe  sattah  and  receipt  was  a  pure  false- 
hood. Then  again  in  para.  4  of  that  written 
statement,  they  say  that  the  sattah  and  receipt 
p/eaded  by  the  plaintiffs  are  obviously  col- 
lasire  and  not  entitled  to  be  given  any 
weight  to  by  the  Court.  In  the  fifth  ground 
of  the  written  statement,  mention  is  made 
that  the  manager  without  the  order  of  the 
Judge  is  not  competent  to  execute  the 
sattah  relied  upon  by  the  plaintiffs,  and 
farther  that  ground  goes  on  to  say  that  such 
sattah  from  any  point  of  view  is  void  and 
illegaL 

The  issues  laid  down  in  the  case  are  to 
be  found  at  page  35  of  the  printed  book, 
viz^  Istj  Whether  the  suit  is  maintainable 
or  not  on  account  of  the  deed  which  is 
tlie  basis  of  the  claim  not  being  filed  with 
the  plaint  ?  2ndy  Whether  the  suit  can  be 
maintained  on  account  of  the  deed  afore- 
said being  written  on  an  unstamped  paper? 
Zrd,  Whether  the  ekramamah,  that  is,  the 
sattah,  the  basis  of  the  plaintiffs'  claim,  is 
a  collusive  deed  or  not?  4<A,  If  that  deed 
is  not  a  collusive  one,  then  whether  the 
iotervenors,  defendants,  Mitto  BiHbe  and 
Mundeer  Bibee,  have  a  preferential  right 
to  realize  their  debts  from  the  price  of  the 
indigo  fur  the  reason  of  the  ekrarnamah 
iu  their  favor  being  a  registered  one  and 
tlie  deed  which  is  the  basis  of  the  plaintiffs' 
claim  being  an  unregistered  document?  Now 
the  points  which  have  been  dwelt  upon  by 
the  learned  Counsel,  Mr.  Evans,  in  this  appeal 
were,  firstly,  that  the  sattah  on  which  the 
plaiutifis'  claim  is  based  does  not  hypothe- 
cate the  indigo  or  the  proceeds  of  the  indigo; 
aud,  secondly,  as  to  the  authority  of  Mr. 
Macrae  as  manager  to  execute  that  sattah. 

Now,  as  already  observed,  these  points 
"W^ere  not  raised  in  the  issues  before  the 
Court  below.  The  question  whether  the 
aaitah  hypothecated  the  indigo  or  the  pro- 
ceeds of  the  indigo  was  not  taken  in  the 
v^rjtten  stacement,  and  alUiough  the  question 
of  (he  authority  of  Mr.  Macrae  as  manajser 
^^^  raised   in  one  of  the  grounds  of  the 


written  statement,  no  issue  was  raised  on 
that  point.  In  this  case  Abdool  Hye  and 
Mr.  Macrae  were  examined  on  the  10th 
of  December  1873,  and  the  issues  were 
settled  on  the  same  day  after  the  written 
statements  of  the  parties  had  been  put  in. 
We  also  find  that  from  the  written  statement 
of  the  defendants,  appellants  hefore  us,  they 
must  have  been  fnlly  aware  of  the  nature 
of  the  plaintiff's  claim  as  also  of  the  docu- 
ment upon  which  that  claim  was  based,  for 
without  that  knowledge  tliey  would  not  have 
been  tible  to  raise  the  plea  which  they  have 
raised  that  that  document  was  on  un-^ tamped 
paper. 

Mr.  Evans  has  contended  that  although 
these  issues  were  not  raised  in  the  Court 
below  and  are  not  to  be  found  in  the  written 
statement,  this  Court  ought  to  remand  the 
case  and  direct  the  Subordinate  Judge  to 
raise  and  try  the  proper  issues  in  the 
case.  Now  in  the  grounds  of  appeal  to  this 
Court  no  objection  whatever  is  taken  to  the 
issues  as  framed  in  the  Court  below,  nor  is 
there  any  such  contention  in  those  grounds 
that  the  wrong  issues  have  been  raised  or 
that  this  Court  ought  to  direct  the 
Subordinate  Court  to  raise  the  proper 
issues.  It  appears  that  in  the  course  of 
the  trial  in  the  Court  below  the  plain- 
tiffs did  attempt  to  raise  other  issues 
than  those  originally  framed,  which  attempt 
was  unsuccessful,  and  there  was  noihing  to 
present  the  intervenors,  defendants,  from 
asking  the  same  indulgence  from  the  Court 
and  having  any  necessary  issue  in  the  case 
framed  by  ihe  Court.  We,  therefore,  think 
we  should  not  be  justified  to  travel  out  of 
the  record  and  make  a  case  for  the  defend- 
ants which  they  did  not  make  in  their  plead- 
ings in  the  Court  below  and  which  was  nut 
in  issue  before  that  Court. 

In  the  case  of  Eshnn  Chunder  Singh 
decided  by  the  Privy  Council  on  the  3rd  of 
November  1866,*  in  the  ju<lgraent  delivered 
by  Lord  Westbury,  this  Com  t  was  instructed 
**  that  it  was  absolutely  necessary  that  the 
^^determination  in  a  case  shonld  l)e  founded 
"upon  the  facts  pleaded  by  the  parties  in 
"their  pleadings  and  upon  the  cnse  thereby 
"  made."  His  Lordship  also  in  the  same  case 
"observes  that  it  would  introduce  the  great- 
"est  amount  of  uncertainty  into  judicial 
"  proceedings  if  the  final  determination  of 
"causes  were  to  be  founded  upon  inferences 
"at  variance  with  the  case  that  the  plaintiff 


♦  6  W.  R.,  P.  C,  57. 
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"  has  pleade<1,  and,  by  joining  issaes  in  the 
**  case,  l»a8  un«lertaken  to  prove." 

Now  the  case  of  the  plaintiff  in  this  suit 
was  a  very  simple  one.  He  said  I  have 
supplied  so  many  maunds  of  indigo  seed  to 
this  factory  and  I  ask  for  the  price  of  that 
seed  as  »igreed  upon,  out  of  fhe  proceeds  of 
the  indigo  produced  from  that  seed  aud 
which  proceeds  are  under  an  attachment 
issued  V*'^^®  Court.  The  principal  defend- 
ants, namely,  the  mamiger  and  the  present 
proprietor  of  tlie  factory,  admit  the  just- 
ness of  the  plaintiffs*  cluim.  The  inter- 
venors  come  iu  alleging  that  they  have 
a  prior  lien  on  the  proceeds  of  that  indigo, 
but  they  do  not  in  any  way,  as  already 
stated,  raise  the  questions  now  raised  by 
their  Counsel  in  this  Court  for  the  first  time, 
namely,  that  the  sdttah  or  deed  upon  which 
the  plaintiffs  base  their  suit  does  not  hypo- 
thecate the  iuiligo  or  tlie  proceeds  of  tliut 
indigo,  or  that  the  manager  Mr.  Macrae 
acied  beyond  the  scope  of  his  authority  in 
executing  that  sattah.  For  these  reasons 
we  dismiss  the  appeal  with  costs* 


The  7th  January  1875. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

Decree^  Execution^Limitation. 

Case  No.  411  of  1874. 

Miscellaneous  Appeaifrom  an  order  passed 
by  the  Judge  of  iihangulpore,  dated  the 
mh  July  1874,  affirming  an  order  of 
the  Moonsiff  of  Moughyr,  dated  the 
\1th  March  1874. 

R«m  Sahoy  Sin«zh  (Decree-holder) 
Appellant^ 

versus 

ChetNarain  Si»»gh  (Judgment-debtor) 
Respondent. 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Moonshee  Abdool  Baree  for  Respondent. 

Tn^tead  of  suing  out  execution  against  Pa  estate,  as 
direciX^in  his  decree,  a  decree-holder  brought  a. suit  to 
have  it  decided  who  were  .  Fs  lejfal  representatives. 
Having  obtained  a  decree  ,n  this  suit  he  apphed  for 
execution  of  the  original  cue  ;  but  after  three  years  from 

%1SS  thM  thlTpii^^^^  ^^  ^^^  ^y  li°**^^^°°- 

Kemp,  J.— Wb  tiiink  the  decision  of  the 
Courts  below  in  this  cuae  is  a  correct  deci- 
Biou.    The  decree-holder  obtained  a  decree, 


dated  the  21st  of  April  1870,  under  which 
he  was  entitled  to  recover  tlie  amotint  decreed 
from  the  estate  of  one  Mudsumut  Phoodno. 
In  tlie  judgment  in  that  case  some  remarks 
were  made  as  to  who  was  the  heir  or  legal 
representative  of  Mussamut  Phoodoo,  tlie 
mortgagor,  against  whose  estate  the  decree 
was  passed,  but  the  decretal  order  is  very 
distinct  in  directing  expcutiou  as  against  tli*) 
estate  of  Mussamut  Plioodoo.  Iust*'ad  of 
executing  this  d^-cree  against  the  estate  of 
Mussamut  Phoodoo,  the  decree-holder  tlioughi 
proper  to  bring  another  suit  against  other 
parties  to  have  it  decided  who  were  the  legal 
representatives  of  the  aforesaid  lady,  and  a 
decree  was  passed  in  June  1871.  Tbd 
present  application  is  made  within  three  jenrs 
of  that  decree,  but  in  tlie  applicatioa  which 
was  filed  under  Section  212,  the  decrr^e  which 
was  son  gilt  to  be  executed  is  mentioned  to 
be  the  decree  of  the  21st  of  April  1870.  ft 
is,  therefore,  clear  that  wiien  the  applirtuon 
was  made  in  January  1874  more  than  three 
years  had  elapsed  from  tlie  date  of  the 
original  decree,  aud  we  concur  with  the 
Judge  below  in  holding  that  the  petitioner 
ought  to  have  sued  out  execution  of'he 
decree  originally  obtnined  by  him,  and  not 
to  have  waited  the  result  of  the  second  suit. 
The  appeal  is  dismissed  with  costs.  Pleader'fl 
fees  two  gold  mohurs. 

The  7*h  January  1875. 

Present  : 
The  Hon'ble  W.  Aiuslie  and  Romesh  Chun- 
der  Mitter,  Judges^ 

Special  Appeal— Remand, 

Case  No.  1232  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  1st  Subordinate  Judge  of  Chitta- 
gong,  dated  the  21th  March  1874,  revtrs- 
ing  a  decision  of  the  Moonsijff  of  Coxi 
Bazar,  dated  the  ibth  December  \S1^* 

Shundhabun  Molmnt  (Defeudant) 
Appellant, 

versus 

Shurut  Chuoder  Roy  (Plaiutiflf)  Respondent 

Baboo  Chunder  Madhub  Ghose 
for  Appellant. 

Baboos  Sreenath  Banerjee  and  Auhhil 
Chunder  Sen  for  Respondent. 

The  Lower  Appellate  Courts*  jadjnnent  wm  »et  «^ 
m  special  tippeai,  aud  the  caAe  remauded  for  rc-tnw. 
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beesme  tiiat  jodgmeot  had  not  been  based  npon  the 
whole  erideooe  upon  the  recocd, 

JUitter,  J. — The  plnintiff  in  this  case,  who 
is  a  z»*inindar,  sued  to  measure  the  Innds  of 
fi7e  tenures  in  the  possession  of  the  defnnd- 
ant  under  the  provisions  of  Section  37   of 
Act  VIII  (B.C.)  of  1869,     The  defendant  in 
Lis  defence  plended  that  the  zemindar  was 
restrained  by   the  condition  of  the  engage- 
ments executed  by  him  from  measuring   the 
lands  of  these  tenures.     The  first  Court,  hav- 
ing found  tliat  the  title-deeds  of  the  defJnd- 
aul  regarding  these  tenures  had  been  plun- 
dered by  the  phiintiff, — that  the  plain tift  was 
called  upon  to  produce  those  deeds,  and  that  he 
did  not  produce  them — held   that,  under  the 
pecidiar  circumstances  mentioned  above,  the 
secondary  evidence  given  by  the  defendant, 
tliat  is,  his  statement  on  oath,  was  sufficient 
to  make  out  the  case  for  the  defence  so  far  as 
three  of  these  tenures  were  concerned.    U)K)n 
tliese  grounds  the  Moonsiff  gave  a  modified 
decree  in  favor  of  the  plaintiff,  dismissing 
tlie  claim  relating  to  those    three    talooks. 
On    appeal     the     Subotdinate    Judge     has 
re?ersed  this  decree,  decreeing  the  plaintiff's 
lutt  wholly.     We  think  that  the  judgment 
pnssed  by  the  Subordinate  Judge  is  errone- 
ous, inasmuch  as  it  is   based  not  upon  the 
coDBideration  of  the  whole  evidence  in  the 
case.    The  Subordinate  Judge  in  his  judg- 
uent  makes  the  following  observatioR  : — 

^The  defendant  admits   that  the  talooks 
"  specified  in  the  plaint  are  held  by  him  under 
"the  plaintiff,   but   contends   that,  under  a 
^  special  covenant  embodied  in  the  lease,  the 
**  said  talooks  are  not  liable  to  survey  and 
"  measurement.    Hence,  according  to  the  pro. 
'*  visions  of  Sections  102  and   108  of  Act  I 
"of  1872,   the  onus  of  proving  the  above 
**  point  lies  upon  the  defendant.     But  he  has 
*'uot  atlduced  any   oral    and    documentary 
**  evidence   in   proof  of   the  matter.      The 
^  Lower  Court  has  decided  the  cnso' simply 
*'by    relying  npon    the   evidence   on    oath 
^  tendered  by  the  defendant,  but  I  do  not 
'*  approve  of  this  decision."     Evidently  the 
Subordinate  Judge  was  of  opinion  that  the 
only    evidence    upon    which    the    Moonsiff 
relied  was  the  bare  statement  on  oath  of  the 
defendant.      Also   in   another   passage    the 
Subordinate  Judge  observes  that  the  defend- 
ant's case  rests  only  upon  liis  own  testimony. 
Under  these  circumstances,  we  think  that  he 
has     entirely     overlooked     certain    circum- 
stances metitioned  in  the  Moonsiff's judgment, 
and   which  fully  corroborate  the  evidence  of 
tlfe  defendant.     It  was  found  by  the  Moon- 
aff    that    the    title-deeds    by    which    this 


covenant  could  be  proved  by  the  defendant 
were  plundered  by  the  plaintiff  himself, 
and  that  they  were  in  his  custody.  It  was 
also  found  that  although  he  was  called  upon 
to  produce  those  documents,  he  neglected 
to  do  so,  and  thereby  prevented  the  defend- 
ant from  proving  his  case  by  the  best 
evidence, — viz.,  the  documents  which  tvere 
interchanged  between  the  parties.  It  was 
further  found  by  the  Moonsiff  that  the 
real  counterparts  of  those  documents  which 
could  have  also  proved  the  defendant's  case, 
were  not  produced  by  the  plnintiff;  he 
produced  certain  documents  alleging  them  to 
be  the  real  counterparts  of  those  deeds,  which 
were  not  at  all  proved,  but  on  the  other  hand, 
found  by  the  Meonsiff  to  be  forgeries.  These 
circumstances  appear  to  us  to  have  been 
entirely  overlooked  by  the  Subordinate  Judge, 
and  he  has  decided  the  case  under  tiie 
impression  that  the  defendant's  defence  solely 
reflts  upon  his  bare  statement  on  oath. 
Therefore  his  judj^ment  has  been  based  not 
upon  the  whole  evidence  upon  the  record. 

For  these  reasons,  we  think  that  the  judg- 
ment of  the  Subordinate  Judge  cannot  stand) 
and  must  be  set  aside,  and  the  case  remanded 
to  him  for  re-trial  upon  the  whole  evidence 
on  the  record.     Costs  to  follow  the  result. 

Aintlief  J. — I  concur. 


The  8th  January  1876. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Decree — Objections  after  Execution, 

Case  No.  200  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
bi/  the  Judge  of  Sarun,  dated  the  17 th 
July  1874,  reversing  an  order  of  the 
Moonsiff  of  Sewan,  dated  the  \2th  Sep* 
t  ember  1878. 

Kishen  Pershad  Roy  and  others  (Decree- 
holders)  Appellants, 

versus 

Shaikh  Enait  Hossein  (Judgment-debtor) 
Respondent. 

Mr.  C.  Gregory  for  Appellants. 

Moonshee  Mahomed  Vtisoof  (or  Bespondent. 

A  decree  having  been  executed  and  possession  obtain- 
ed under  it,  one  of  the  judgment-deotora  presented  a 
petition  objecting  that  when  execution  had  been  tnken 
oat  the  decree  was  barred  by  limitation.    The  Court  of 
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first  instance  rejected   the  petition  and  an  appeal  was 
presented  to  the  Judge : 

Ukld  that  the  appeal  oaght  not  to  have  been  enter- 
tained, the  suit  having  been  disposed  of,  and  possession 
given  to  the  judgment-creditor. 

Kemp,  J. — The  decree-holders  are  the 
special  app^liinits  in  this  case.  It  appears 
from  the  decision  of  the  Moonsiff  ihut  they 
obtained  possession  in  execution  of  a  decree 
obtained  by  them  on  the  16th  December 
1872.  On  the  30ih  of  May  1873,  Shaikh 
Enait  Ho^'seiii,  one  of  the  judgment-debtors, 
presented  a  petition  to  the  Moonsifi  setting 
forth  that  the  decree-holder  had  obtained 
possession  fraudulently,  and  that  the  decree 
at  the  time  the  judument-creditor  took  our 
execution  and  obtained  possession  was  bar- 
red. The  Moonsiff,  after  calling  upon  his 
amlah  to  submit  a  kyfeut,  and  after  sending 
for  the  case  which  hxd  been  sent  to  the 
Judge's  office,  inasmuch  as  the  suit  had  been 
finally  disposed  of,  passed  an  order  rejecting 
the  petition  of  Ennit  Hossein.  The  MoonsiSf 
says  that  there  is  no  suit  pending  in  his 
Court  in  which  this  petition  of  ozurdtiree 
can  be  heurd,  that  possession  had  been  deli- 
▼ered  to  the  decree-holder,  and  further  that 
the  petitioner  had  not  produced  the  decision 
of  the  High  Court  which  he  was  directed  to 
produce.  The  petitioner  before  the  Moonsiff 
then  appealed  to  the  Judge,  and  the  Judge 
says  that  the  appeal  appears  to  him  to  be  a 
good  one.  Then  he  says  that  whether  the 
petitioner  heard  of  the  decree,  as  he  snys,  for 
the  first  time  when  he  filed  the  petition  or 
not,  the  execution  of  the  decree  is  itarred, 
inasmuch  as  the  decree  is  dated  the  29tli  of 
February  1868,  and  no  proceedings  were 
taken  out  by  the  judgm^'Ut-creditor  until  the 
23rd  of  August  1872.  He  therefore  decrees 
the  appeol  with  costs. 

In  special  af)peal  the  first  ground  taken  is 
that  the  Lower  Court  was  wrong  in  enter- 
taining the  apf»eal  and  the  objection  of  the 
judgment-debtor,  which  was  thrown  out  by 
the  first  Court  on  good  and  valid  grounds. 
There  are  other  gro  inds  on  the  question  of 
limitation,  but  we  do  not  think  it  necessary 
to  go  into  that  question.  We  are  clearly  of 
opinion  that  the  Judge  ought  not  to  have 
entertained  this  appeal.  The  suit  had  been 
disposed  of,  and  possession  had  been  given  to 
►  the  judgment-creditor  on  the  16th  of  Decem- 
ber 1872. 

We  do  not  think  it  necessary  to  state  what 
remedy  the  respondent  may  have.  It  is 
sufficient  to  say  that  the  appeal  ought  not  to 
have  been  entertained  by  the  Judge.  His 
decision  is  reversed  with  costs.  Pleader's 
fees  two  gold  mohurs. 


The  8th  January  1875. 

Present  : 

The  Hon'hle  W.  Ainslie  and  Romesh 
Ch under  Mi  iter,  Judges. 

Evidence  Act  (lof  1872 J  *.  X^-^Jud^mioii  o% 
Compromise, 

Case  No.  1424  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judicial  Commissioner  of  Chota 
Nagpore,  dated  the  \st  April  1874, 
reversing  a  decision  of  the  Extra  Assist- 
ant Commissioner  of  Hnzareebaugk, 
dated  the  5th  December  1873. 

Boop  Ghand   Bhukut   (one  of  the  Defeod- 
anta)  Appellant^ 

versus 

Hur  Kishen  Doss  (Plaintiff)  Respondent, 

Baboo  Tarucknalh  Dutt  for  Appelliuit. 

Mr,  R,  T,  Allan  for  Respondent 

Where  a  suit  was  disposed  of  according  toieonh 
promise,  of  which  the  judgment  set  out  the  tenu  in 
the  form  of  a  recital,  hkld  that  the  judgment,  tbco^h 
not  in  the  ordinary  form  of  a  decree,  was  the  record  i 
a  transaction  by  which  the  rights  of  the  parties  wot 
recognized,  and  was  therefore  relevant  as  evidence  anda 
the  provisions  of  Act  I  of  1872  s.  13. 

Ainslie,  J, — In  substance  the  ground  of 
special  appeal  in  this  case  is  that  tiie  Lower 
Appellate  Court  is  in  error  in  admitting  in 
evidence  three  documents,  viar.,  a  judgmfut 
of  the  Chowsa  Moonsiff 's  Court,  dated  3rd 
February  1832,  and  two  agrec^ments  made, 
one  in  1838  and  the  other  in  1852,  between 
the  ancestors  of  the  two  defendants.  It  is 
only  necessary  for  the  purposes  of  this  appeal 
to  consider  the  first,  because  it  that  is  admis- 
sible, it  is  quite  clear  that,  upon  the  fncts 
established  by  it  taken  with  the  fact  fouud 
by  the  Judicial  Commissioner  that  there  is 
no  evidence  whatever  of  subsequent  separa- 
tion of  the  family,  we  would  be  justified  iu 
presuming  that  the  status  of  the  fHOiiij  hss 
been  uncbanged  since  1832  ;  nnd  under  (be 
last  Section  of  the  Evidence  Act,  the  improper 
admission  of  evidence  is  no  grouod  A>r 
reversing  a  decision,  if  it  appears  tliat, 
independently  of  the  evidence  objected  to  m 
improperly  admitted,  there  was  siifiicieui 
evidence  to  justify  the  decision.  The  judg- 
ment of  the  3rd  February  1832  is  objeced 
to  under  Section  42  of  the  Evidence  Act, 
but  under  the  last  words  of  that  Section  this 
judgment  may  be  relevant  if  it  can  w 
brought  in  under  some  other  provisions  of 
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tbe  Act  This  judgment,  uodoobtedlj,  is  the 
record  of  *  tninsaedon  by  which  tbe  rights  of 
the  parties  were  reoogaised  in  1832,  and 
therefore,  onder  tbe  proviflions  of  the  13th 
Section,  that  transaction  is  relevant.  No 
doabt,  tlie  judgment  is  not  in  the  ordinary 
form  of  a  decree,  but  that  seems  (o  have 
arisen  from  tlie  circumstances  of  the  case. 
The  parties  came  to  a  compromise,  and  the 
suit  was  disposed  of  in  accordance  therewith, 
and  the  judgment  sets  out  the  terms  of  tbe 
compromise.  Under  these  circumstances  it 
seems  to  us  thmt  those  terms  must  be  taken 
as  liaving  been  adopted  as  the  order  of  tbe 
Coort,  although  tliey  are  only  set  out  in  the 
jodgmeot  in  the  form  of  a  recital.  We, 
therefore,  think  that  this  special  appeal 
ought  to  be  dismissed  with  costs. 


The  8(h  January  1875. 

Present : 

The  Hon'ble  W.  AinsHe  and  Bomesh 

Chnnder  Mitt^,  Judges, 

VesdoTS  and  Purchaaers^Posseasion — Right 
of  Suit, 

Case  No.  1653  of  1874. 

Special  Appeal  from  a  decision  passed  by 
she  Subordinate  Judge  of  Maunbhoom^ 
d^tsd  the  lOth  June  1874,  reversing  a 
decision  of  the  Extra  Assistant  Com- 
tnissioner  of  Rughoonathpore^  dated  the 
Z\st  December  1872. 

Nitty anund   Gossain   and    another   (two   of 
the  Defendants)  Appellant s, 

versus 

Shama  Churn  Chatterjee  (Plaintiff) 
Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboo  Jogendro  Dutt  for  Respondent* 

Purchasers  of  property  have  a  ffood  right  of  salt  where 
their  vendors  had  been  in  peaceable  possession,  but  were 
disturbed  and  dispoaseased  within  the  period  of  limitation. 

Ainslie,  J, — The  first  ground  of  special 
appeal  is  that  the  Lower  Appellate  Court  is 
wrong  in  point  of  law  in  holding  that  the 
plaintiff's  vendors  could  confer  upon  him  a 
title  by  sale  of  property  of  which  they 
ihemsef^ee  were  not  in  possession.  This 
ground  of  appeal  was  supported  by  certain 
decisioQSi  both  of  the  Privy  Council  and  of 


this  Court.  There  is  a  esse  hi  the  22ml 
Weekly  Reporter,  page  99,  in  whioli  the 
judgment  was  delivered  by  Mr.  Justice  Phear, 
who  also  noticed  tlie  earlier  cases  relied  upon 
by  the  appellant.  That  case,  I  think,  disposes 
of  the  present  one.  Mr.  Justice  Phear  in  that 
cftse  says  : — "  We  have  been  referred  on  this 
"  point  to  the  case  I'eported  in  the  XXI 
"Weekly  Reporter,  page  101,  and  to  the 
**  cases  decided  in  the  Privy  Council  and  in 
"  this  Court,  which  are  cited  in  that  report. 
"  But  in  all  these  cases  we  find  that  the 
"  property  which  was  the  subject  of  convey- 
''ance  had  never  before  the  date  of  the 
**  conveyance  been  in  the  possession  and 
**  enjoyment  of  the  person  who  professed  to 
"  convey  it.  And  the  Courts  held  that,  under 
'*  the  circumstances  of  those  suits,  the  con- 
'*  veynnce  did  not  of  itself  operate  to  pass  a 
**  right  to  sue  alone  for  the  immediate  posses- 
"  sion  of  the  property,  and  that  it  was  at 
'Meast  essential  to  sncU  a  right  diat  the 
*'  vendee  should  be  in  a  position  to  claim 
"  specific  performance  of  the  contract  of 
"  conveyance  from  his  vendor.  The  facts  tff 
"  the  present  case  are  different,  because  both 
**  the  Courts  below  have  found  that  Parbutty 
*'  Kooer  had  been  in  possession  and  enjoyment 
"  of  the  property,  which  is  the  subject  of 
<*  suit,  for  some  four  years  before  she  was 
**  wrongfully  ous.ted  from  the  property  by  the 
**  defendants  in  the  way  she  alleges  in  her 
**  plaint,  and  she  herself  in  her  plaint  states 
'*  that  she  has  effectively  given  a  share  of  the 
"  property  to  her  co-plaintiffs.'*  The  learned 
Judge  draws  a  distinction  between  cases  in 
which  a  party  entering  into  possessioti  of  the 
property  hatf  been  disturbed  in  that  possession, 
and  cases  in  which  the  right  has  ttot  been 
followed  by  possession. 

In  the  preseat  instance,  it  appears  from  the 
judgments  of  both  the  Courts  that  the  vendors 
of  the  plaintiff  were  at  one  time  in  peaceable 
possession  of  the  disputed  property,  and  that 
they  were  disturbed  and  possession  taken 
from  them  some  eight  or  nine  years  since, 
apparently  on  the  death  of  one  Bissen  Gossain, 
the  brother  of  the  plaintiff's  vendors.  The 
facts  of  the  present  case  seem  to  be  similar 
to  those  of  the  case  I  have  just  quoted  ;  and 
I  think  that  we  ought  to  follow  the  judgment 
in  that  case,  and  to  hold  that  in  this  case 
(without  reference  to  the  general  question), 
there  is  a  good  right  of  suit  in  the  plaintiff. 

As  to  the  other  ground  of  appeal,  it  seems 
to  me  that  both  tbe  Courts  below  '  have  sub- 
stantially found  that  this  property  is  not  in 
any  way  debuttur  property  of  the  defendants, 
because  they  have  found  that  it  is  a  property 
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which  formed  the  shore  of  the  veodors  of  the 
plaiotiff.  I  Am  therefore  disposed  to  think 
that  this  special  appeal  ought  to  he  dismissed 
with  costs. 

MiUer^  J, — I  concur  in  this  judgment.  I 
wish  only  to  ndd  thnt  in  special  appeal 
No.  962  of  1874,  decided  in  December  last  by 
Mr,  Justice  Markby  and  myself,*  we  expressed 
our  views  upon  the  question  of  law  raised  in 
the  first  ground  of  special  appeal,  nnd  that  view 
is  against  the  contention  raised  by  the  special 
appellant:  therefore  thnt  ground  fails.  I  also 
concur  in  the  judgment  of  my  learned 
colleague  upoa  the  other  grounds  of  special 
appeal* 


The  8th  January  1875. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  £.  G.  Birch, 

Judges. 

Remand — AmeeiCs  Fees —  WassilaL 

Case  No.  328  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhauguipore^  dated  the 
Ath  July  1874,  reversing  an  order  of  the 
Subordinate  Judge  of  that  district^  dated 
the  27th  June  1874. 

Gowhur  AH  Khan  t^Decree-holder) 
Appellant^ 

versus 

Joy  Mungul  Singh  (Judgment-debtor) 
.  Rtspondent. 

Mr.  C.  Gregory  and  Baboo   Rajendronath 
Bose  for  Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondent. 

In  a  suit  for  possession  with  wassilat,  the  first  Court 
setting  aside  the  report  of  the  Ameen,  decreed  the  claim 
.and  awarded  the  anionnt  of  mesne  profits  upon  the  evi- 
.denceof  witnesses.  The  Lower  Appellate  Court  remand- 
ed the  case,  and  directed  the  deputation  of  another 
Ameen.  The  decree-holder  not  having  put  in  the 
Ameen's  fees,  the  case  was  returned  to  the  Lower 
Appellate  Court  which  dismissed  the  suit. 
•  Hblo,  that  it  was  not  necessary  to  depute  another 
Ameen,  and  that  the  Lower  Appellate  Court  ouglit  to 
have  tried  the  question  aa  to  wassilat  due,  upon  the 
materials  on  the  record. 

Kemp^  J. — The  decree-holder  is  the  ap- 
pellant in  this  case.  He  obtained  a  decree 
for  possession  with  wassilat  as  against  the 
judgment-dehtor,  tlie  respondent  before  us. 
The  Subordinate  Judge,  on  the  31st  Jauuarj 
1874,  set  aside  the  n  port  of  the  Ameen  as 
one  not  to  be  depended  upon  inasmuch  as 
the  Ameen  had  made  that  report  upon  his 

♦  Ante,  p.  131. 


own  personal  knowledge.  Then  the  Subor- 
dinate Judge  goes  on  to  say  that  the  judg- 
ment-creditor has  brought  certain  culiiTBtors, 
tenants,  and  the  patwaree  of  the  moozah, 
.who  have  been  examined,  and  that  the 
Ameen  has  not  assigned  any  sufficient  reason 
for  not  believing  these  witnesses.  Then  the 
Subordinate  Judge  snys  that  the  witnesses 
for  the  judgment-debtor,  the  respooilent 
before  us,  are  not  inhabitants  of  the  moozah 
in  dispute,  and  that  their  testimony  has  not 
been  relied  upon  by  the  Ameen.  The 
Subordinate  Judge,  therefore,  was  of  opinion 
that  the  evidence  of  the  witnesses  for  ibe 
judgment- credit  or  must  predominate  over 
the  evidence  of  the  witnesses  for  the  judg- 
ment-debtor. The  Subordinote  Judge  tlien 
says  thnt  he  assumes  that  the  minimum  rate 
deposed  to  by  the  witnesses  for  the  judgment- 
creditor,  whose  evidence  he  considers  to  ba 
better  thnn  thnt  of  the  witnesses  for  the 
judgment-debtor,  must  be  taken  as  thete 
upon  which  the  wassilat  must  becalcabiAL 
He,  therefore,  awarded  to  the  judgien*- 
creditor  wassilat  on  that  principle,  litli 
interest  at  6  per  cent,  from  the  31st  Janutty 
1874.  The  Judge  on  oppeal  says  thai  ii 
nppenrs  impossible  for  him  to  decide  the 
amount  of  mesne  profits  due,  that  the 
Subordinate  Judge  appears  to  have  taken  the 
evidence  of  the  witnesses  who  made  Uie 
lowest  appraisement  to  be  the  most  truthful ; 
and  he  thinks  it  necessary  to  remand  the 
case  under  Section  354,  and  he  directs  that 
another  Ameen  be  deputed.  The  case  went 
back  to  the  same  Subordinate  Judge.  The 
decree-holder  did  not  put  in  the  Ameeu'a  fee?, 
and  the  Subordinate  Judg-*  returned  the  case 
adhering  to  his  former  opinion.  Afktr  the 
remand,  the  Judge  has  held  that  he  is  not 
in  a  position  to  decide  how  far  the  original 
decision  of  ihe  Subordinate  Judge  ouglit  lo 
be  modified ;  and  as  the  decree-holder  has 
not  put  in  the  Ameen's  fees,  his  claim  fur 
wassilat  must  be  dismissed  in  toto. 

In  special  appeal  it  is  contended  tliat  the 
Judge  is  wrong  in  law  in  reversing  tlieorJff 
of  the  first  Court  and  in  allowing  no  amount 
as  mesne  profits  on  the  failure  of  the  decree- 
holder  to  put  in  the  Ameen's  fees,  and  ihnt 
ihe  Court  should  have  assessed  mesne  profits 
upon  such  materials  as  were  available. 

We  think  it  was  not  necessary  in  tins 
case  to  depute  another  Ameen.  There  was 
evidence  as  to  the  amount  of  wassilat  due, 
and  the  Subordinate  Judge  for  reasons  given 
in  his  decision  of  the  3l8t  of  January  1874 
preferred  the  evidence  adduced  by  the 
judgment-creditor  to  that  adducetl  by  the 


Digitized  by 


Google 


1875.] 


Civil 


THE   WEEKLY  TIEPOUTER. 


Bulings. 


165 


debtor,  aad  we  thiok  the  Judge  is  clearly 
vroDg  in  dismissing  altogether  the  decree- 
holder's  citim  for  wassilat  We,  therefore, 
remand  tiie  case  to  him  to  try  the  question  as 
to  the  amount  of  wassiiat  due,  upon  the 
nuiterials  on  the  record. 

Tiie  case  will  be  remanded.      Costs  to 
follow  the  result. 


The  I  Uh  January  1875. 

Present: 

Tbe  Hon'ble  Sir  Richard  Couch,  Kt.y 
CJdeJ  Juttice,  aud  the  Hou'bleE.  G.  Birch, 
Judge. 

Sde  ly  Vendors  not  in  Possession— Conveyance 
withMd  Consideration — Right  of  Suit-' Public 
PoUcy. 

Case  No.  746  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Second  Subordinate  Judge 
of  Mymensingh,  dated  the  20th  January 
1874,  reversing  a  decision  of  the  Moon- 
pff  of  NickleCf  dated  the  Zlst  December 
1872. 

Bisbonath  Dej  Boy  (Plaintiff)  Appellant^ 

versus 

Chunder  Mohun  Dutt  Biswas  and  others 
(Defendants),  Respondents. 

Baboo  Nullit  Chunder  Sen  for  Appellant. 

Baboo  Rajendro  Nath  Boss  for 
Respondents. 

Alkged  purchasers,  whose  vendors  were  not  in  pos- 
session and  who  pay  nothing  for  what  is  said  to  have 
been  sold  to  them,  are  not  competent  to  maintain  a 
sait  for  possession  of  the  property  in  dispute. 

1q  the  case  of  a  person  who,  having  been  defeated 
ill  a  former  suit,  seeks  out  from  vindictive  feelings  others 
vbo  he  thinks  can  establish  a  claim  to  the  property  in 
dispute,  and  prevails  upon  them  to  assign  to  him  their 
»pp««ed, rights,  it  would  be  contrary  to  public  policy 
to  allow  such  a  suit  to  be  maintained. 

Couch,  C,J, — In  this  case  the  Subordinate 
Judge  in  his  judgment  says: — **I  am 
''clearly  of  opinion  that  the  plaintiff  and 
''his  brother  at  first  advanced  objection  as 
**  heirs,  and,  having  failed,  they  afterwards 
** vindictively  found  out  the  defendants  Nos. 
"^S  aod  6,  caused  two  kobalas  to  be  executed 
''witliont  payment  of  consideration,  and  in- 
^'siitnted  this  suit  with  a  vain  hope  of  ob- 
"  taming  the  property  which  their  vendors 
*'were  not  in  possession  of.  If  it  be  argued 
**ih&t  when  consideration  is  mentioned  in 
*^ihe  kobaby  how  can  it  be  said  that  the 


**  purchase  was  made  without  consideration, — 
*Mn  fact  if  the  purchase  of  a  slinre,  bear- 
"iiig  thesudder  jumma  of  Rs.  27-9-7-1-5, 
**  together  with  mesne  profits,  for  a  con- 
**  sideration  of  Rs.  60  only,  be  •  not  consi-^ 
''dered  as  a  purchase  without  coosidera- 
'*  tiou,  what  else  cau  it  be  ?  It  is  clearly 
*<  mentioned  in  the  kobala  that  the  defend- 
"  nnts  Nos.  5  and  6  being  poor,  failed  to 
"seek  redress  through  law,  and  therefore 
"  sold  ( the  property)  to  the  plaintiff.  From 
"  this  it  appears  very  clearly  that  the  defend- 
'*ants  Nos.  5  and  6  did  not  cherish  any 
"expectation  of  the  said  property.  From 
**  the  purport  of  the  kobala,  I  am  fairly  of 
''opinion  that  mention  was  merely  made  of 
**  the  consideration  in  the  kobala,  in  reality 
"the  plaintiff  did  not  pay  the  consideration. 
"Be  that  as  it  may,  when  the  plaintiff  of  his 
"own  accord  purchased  a  property  which 
"  was  not  in  possession  (of  the  vendor)  and 
"  has  brought  this  suit,  the  plaintifi^s  suit  is 
"  become  defective  on  the  ground  of  its  being 
"n  champerty  suit.  For  this  defect  the 
"plaintiff's  suit  is  liable  to  be  dismissed." 
He  finds,  then,  not  meiely  that  tlie  defendnnts 
Nos.  5  and  6,  whose  rights  the  plaintiff  said 
he  had  purchased,  were  not  in  possession, 
and  that  all  that  they  had  was  a  right  of 
suit  for  obtaining  the  property,  but  also  that 
the  plaintiff  iu  fact  never  paid  anything 
for  what  is  said  to  have  been  sold  to  him,  and 
only  got  these  two  defendants  to  execute  th^ 
kobala  in  order  to  enable  him  to  bring  a 
suit  against  the  other  four.  The  decision 
quoted  by  the  Subordinate  Judge  is  in  point* 
Under  such  circumstances,  the  plaintiff  can- 
not maintain  a  suit.  That  decision  only 
followed  a  decision  of  the  Judicial  Committee 
of  the  Privy  Council,  Upon  such  a  find-, 
ing  as  this,  it  is  clear  upon  the  authorities 
tliat  a  suit  by  the  plaintiff  is  not  maintain- 
able. The  Subordinate  Judge,  when  he 
speaks  of  the  suit  being  defective  on  the 
ground  of  its  being  a  champerty  suit,  is  not 
using  accurate  language.  The  suit  was 
defective  independently  of  that  upon  the 
ground  given  by  the  Judicial  Committee 
of  the  Privy  Council  in  its  judgment.  It 
may  also  be  said  that  the  facts  stated  are 
certainly  such  as  to  show  that  it  would 
be  contrary  to  public  policy  to  allow  this 
suit  to  be  maintained  ;  for,  according  to 
the  statement  of  the  Subordinate  Judge,  it 
is  the  case  of  a  man  who  from  vindictive 
feelings,  having  been  defeated  in  a  former 
suit,  seeks  out  persons  who  he  thinks  can 
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eatablish  a  claim  to  the  property,  and  prevails 
upon  them  to  assign  to  him  their  supposed 
rights.  It  would  be  contrary  to  public  poli- 
cy to  allow  a  proceeding  of  that  kind.  The 
appeal  must  be  dismissed  with  <H)at8. 


The  nth  January  1875. 
Present  : 

The    .  Hon'ble    W.     Ainslie     and    Romesh 
Chunder  Mitter,  Judges, 

Issues — Special  Appeal — Appeal  by  one 
Defendant — Jurisdiction . 

Case  No.  1761  of  1874. 

Special  Appeal  from  a  decision  passed  by 

'    the  Judge   of  Midnapore,  dated  the  \Oth 

April  1874,   reversing  a  decision  of  the 

Sudder    Moonsiff  of  that   district^  dated 

the  3rd  Mag  1873. 

Chunder  Monee  Dossee  (Plaintiff)  Appellant, 

versus 

Modhoo  Dey  and  others  (Defendants) 
Respondents, 

Bahoos   Bhowanee   Chum  Dutt  and  Golah 
Chunder  Sircar  for  Appellant. 

No  one   for  Respondents. 

Wkere  the  Lower  Appellate  Conrt  did  not  state  in  its 
judgment  the  real  question  to  be  determined  in  the  case, 
and  did  not  examine  the  evidence  adduced  by  the  plain- 
tiff with  reference  to  the  issues  laid  down  by  the  first 
Court,  which  were  the  right  issues  in  the  case,  the  High 
Court,  in  special  appeal,  made  an  order  of  remand  for 
retrial. 

Where  the  decision  of  the  first  Court  did  not  proceed 
on  a  ground  common  to  all  the  defendants,  it  was  held 
tliat  the  Lower  Appellate  Court  was  not  competent^  on  the 
appeal  of  one  of  the  defendants  alone,  to  reverse  the 
Trhole  decree  passed  against  all  of  them. 

Mitter^  J, — This  was  a  suit  brought  by 
the  plnintiff  to  recover  possession  of  a  piece 
of  laiid  measuring  2^  beegahs.  The 
plaintiff  alleged  that  the  properly  originally 
belonged  to  one  Koora  Ram,  that  is,  the 
defeudant  No.  2  ;  tiiat  he  purchased  this  pro- 
perty from  Koora  Rnm  on  the  19th  Aghrnu 
1278  ;  that  it  having  been  in  possession  of 
the  defendant  No.  1  Modhoo  Dey  as  ten- 
ant, the  plaintiff  brought  a  suit  for  arrears 
of  rent,  but  Modhoo  Dey  setting  up  a  tiiln 
of  two  other  persons,  the  defendants  Nos.  3 
and  4,  that  suit  was  dismissed  ;  and  that 
therefore  the  present  suit  has  been  brought 
against  Modhoo  Dey  and  the  defendants 
Nos.  3  and  4,  who  were  alleged  to  be  tlie 
owners  of  the  land,   for   possession.    The 


defendant  No.  1  Modhoo  Dey  adheres  to  his 
allegation  made  in  the  rent  suit  The 
defendant  No.  4  Doorga  Monee  alleges  that 
a  portion  of  the  land  in  dispute,  namelj,  a 
beegah  and  half  of  which  ^e  gives  the 
boundaries  in  her  written  stnteraent,  never 
belonged  to  Koora  Ram,  the  vendor  of  the 
phiiniiff ;  thiit  it  was  the  property  of  cue 
Kashee  Nath  ;  that  she  purchased  it  from 
him  ;  and  that  neither  Koora  Ram  nor  the 
idaintiff  was  in  possession  of  this  land  mi\\' 
in  twelve  years.  The  defendant  No.  3  dis- 
claims any  connection  with  the  remainder  of 
the  property,  namely,  that  which  is  not 
claimed  by  Doorga  Monee.  She  says  that  she 
has  nothing  to  do  with  the  land  claimed  aod 
that  she  did  not  dispossess  tlie  plaintiff.  la 
fact,  she  in  a  written  statement  filed  by  Wr 
and  Koora  Ram  jointly,  admits  Koora  Bam'a 
title  to  this  piece  of  land. 

Upon  all  these   allegations  of  the  parties, 
the  Moonsiff  laid  down  two  issues,  natnsljr 
first,    whether    the  claim  is  barred  by  tiw 
law    of  limitation  ;   second,   whether  up  ta 
the  date   of   the   plaiiitifi^s     purchase,  the 
defendant  Koora  Ram  was  the  owner  and  in 
possession  of  the  lands  in  dispute  by  retiii- 
ing  rent  from  the  defendant  Modhoo  Dey. 
Upon  both  these  issues  the  Moonsiff  came 
to   the   conclusion    that   the   plaintiff's  case 
was  made  out,  and  passed  a  decree  in  fuYor 
of   the   plaintiff.     Against    this    decree  the 
defendant  No.  4  Doorga  Monee  alooe  appeal- 
ed, and  the  Judge  has  decreed  her  appeal, 
aiid  also  dismissed  the  plaintiff's  suit  wholly. 

It  appears  to  us  thai  the  judgment  of  the 
Lower  Appellate  Court  cannot  stand.  The 
Judge  begins  by  saying  that  "  the  questioa 
in  this  case  is  as  to  which  of  these  alleged 
purchases  is  a  genuine  transaction."  And 
then  he  examines  the  evidence  bearing  upon 
the  question  of*  the  genuineness  of  those 
purchases,  anjj  decides  it  in  favor  of  Doorgs 
Monee  and  against  the  plaintiff.  It  would 
appear  from  what  has  been  said  above  thiit 
the  question  as  to  the  genuineness  of  the 
plaintiff's  purchase  was  never  put  in  issue 
in  the  first  Court.  The  defendant  Doorga 
Monee  never  raised  that  question,  aud  it  was 
very  rightly  not  put  in  issue  by  the  Moon- 
siff. Therefore,  it  is  clear  that  the  Jud^e 
has  not  stated  in  his  judgment  the  real 
question  which  he  had  to  deteimine  in  tliia 
case.  This  being  bo,  it  is  also  clear  that 
the  Judge  has  not  examined  the  evidence 
adduced  by  the  plaintiff  with  reference^ 
the  issues  laid  down  by  the  Moonsitf, 
which  we  think  to  be  the  right  issues  in  the 
case.    It  la  true  that  the  Judge,  in  decidmg 
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the  question  which  he  tliought  to  be  the 
real  question,  namely,  whether  the  plaintitTs 
kobala  is  genuine  or  not,  has  referred  also 
to  the  evidence  which  the  plaintiff  has 
adduced  io  this  case  upon  the  issues  laid  down 
by  the  Moonsiff.  But  we  think  that  as  the 
Judge  was  in  error  in  supposing  tliat 
the  question  before  liim  was  as  to  the  genuine- 
ness of  the  plaintiff's  purchase,  he  probably 
ihougiit,  after  having;  come  to  the  conclusion 
that  the  plaintiff's  title  was  not  made  out, 
itis  kobida  not  having  been  proved  to  his 
wuifiiCtion,  thnt  the  other  question,  namely, 
t\)e  question  of  the  possession  of  Koora 
Ba  was  not  a  very  material  point.  Bein^ 
0/ (iiis  opinion,  be,  it  appears  to  us,  has  not 
eianlDed  the  evidence  upon  that  part  of  the 
ease  very  minutely  which  he  would  have 
im  if  he  had  rightly  apprehended  the  real 
issues  between  the  parties.  That  appears  to 
OS  to  be  (he  case^  because  the  Moousifif  iu 
ii»  judgment  refers  to  several  circumstances 
wiiich  throw  considerable  suspicion  upon  the 
defendant's  case,  which  may,  on  further 
eiamiiiation  of  the  evidence,  be  shown  by 
the  defendant  to  be  unfoonded,  but  the 
observations  in  the  jiidg:ment  of  the  Moonsifif 
based  upon  this,  if  not  sliown  to  be  unfounded, 
woold  go  to  throw  considerable  suspicion 
upon  the  evidence  adduced  by  the  defend- 
ant. These  circumstances  do  not  appear 
to  have  been  noticed  by  the  Jud^e  in  his 
judgment.  It  can  only  be  accounted  for  by 
sappotiiug  thnt  he  thought  that  the  question 
ta  to  possession  was  not  very  importaut,  after 
ite  had  found  upon  the  other  question, 
Damely.  as  to  the  genuineness  of  the  kobala 
against  the  plaintiff.  This  being  so,  we 
think  (hnt  Uie  Judge  has  not  tried  the  two 
issues  hiid  down  by  the  Moousiff,  and  the 
case  ought  to  go  hack  as  fnr  as  Doorga 
Monee's  appeal  before  the  Judge  ia  con- 
cerned. But  the  Judge  has  not  only  decreed 
Doorga  Monee's  appeal,  but  has  dismissed  the 
plaintiff's  suit  wholly.  There  was  a  decree 
passed  by  the  MoonsifT,  not  only  against 
Doorga  Monee,  but  also  against  the  defendant 
No.  3  and  the  defendant  No.  1  Mod h 00 
Dey,  80  far  as  the  land  claimed  by  Modoo 
Dey  as  belonging  to  the  defendant  No.  3  is 
concerned.  There  was  no  appeal  before  the 
Judge  by  any  party  with  reference  to  this 
P<^rt  of  the  decree,  and  on  the  appeal  of 
Doorga  Monee  alone  we  think  the  Jndge 
Was  not  competent  to  reverse  the  whole 
<J««ree  passed,  not  only  against  Doorga 
Uoaee,  bat  also  against  the  defendants  Nos. 
1  tad  8.  The  decision  of  the  Moonsiff  did 
^(  proceed  upon  a  ground  oofflmon  to  ail, 


and  therefore  the  Judge  could  have  dealt 
with  the  claim  of  Doorga  Monee  alone  in  the- 
appeal  preferred  by  her.  Therefore,  so  far 
as  the  Moonsiff  has  decreed  the  plaintiff's 
claim  against  the  defendants  Nos.  1  and  3,  that 
decree  ought  to  be  held  as  final. 

The  case  will  be  remanded  to  the  Jud^re  to 
try  the  appeal  of  Doorga  Monee,  with  refer-, 
ence  to  the  land  which  was  claimed  by  her 
out  of  the  whole  of  the  land  in  dispute. 
Costs  to  follow  the  result.  The  respondents 
Modhoo  Dt^y  and  Komla  Monee  Dossee  are 
to  bear  their  own  costs,  and  the  plaintiff  will 
not  be  entitled  to  any  costs  of  this  special 
appeal  against  them. 


The  12th  January  1875. 

Present : 

The  Hon'ble  Romesh  Chunder  Wiii&c^Judge. 
CaseNo.  954of  1874. 

Evidence-- Act  I  of  1^72  *.  92. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  6th  February  1874,  reversing  a  deci* 
sion  of  the  Moonsiff  of  that  District^ 
dated  the  2Zrd  June   1873. 

Ram  Doolal  Sen  (Plaintiff)   Appellant, 

versus 

Radha  Nath  Sen  (Defendant)  Respondent. 

Baboos   Sreenath  Banerjee  and  Bhoobun 
Mohun  Dass  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for  Respondent* 


Under  Act  I  of  1872,  s.  92  no  evidence  of  any  oral 
agreement  is  admissible  to  vary  the  terms  of  a  kobaUi^ 
which  is  on  the  face  of  it  an  ODConditional  sale. 
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The  plaintiff  sues  to  recover  possession  of 
M  piece  of  land  alleging  that  it  was  mortgaged 
by  his  uncestor  to  one  Sliib  Ciiunder  Sen  in 
the  year  1249,  and  that  the  money  borrowed 
Laving  been  repaid  with  interest,  he  has 
become  entitled  to  the  relief  sought  for.  The 
defendant  alleges  that  the  transaction  in 
1249  was  not  a  mortgage,  but  a  complete  sale. 
The  document  executed  in  1249  has  been 
produced,  and  is  ndmitted  to  be  genuine.  The 
plaiutiff  has  given  oral  evidence  to  show  that 
the  aforesaid  document  is,  tis  alleged  by  lum, 
a  mortgage  deed,  and  that  though  executed  in 
1249  possession  of  the  land  in  dispute  re- 
mained with  his  uncestor  till  1265,  when  it 
was  made  over  to  the  defendnnt  for  the  reali- 
zation of  the  money  lent  with  interest  from 
the  usufruct.  The  Moonsiff  decreed  the 
claim,  but  the  Subordinate  Judge  has  reversed 
that  decree,  holding  that  oral  evidence  is  not 
admissible  to  vary  the  terms  of  a  contract 
reduced  to  writing,  and  that  the  particular 
arrangement  under  which  the  possession  of 
the  land  is  alleged  to  have  been  transferred 
is  not  proved. 

Several  objections  have  been  urged  in 
special  appeal,  but  I  am  of  the  opinion  that 
any  consideration  of  them  is  quite  unneces- 
sary by  reason  of  the  provision  of  Section  92 
of  the  Evidence  Act.  The  document,  vu.,  the 
kobala  of  1249,  being  on  the  face  of  it  an 
unconditional  sale,  no  evidence  of  any  oral 
agreement  is  admissible  to  vary  its  terms.  The 
only  point  upon  which  evidence  was  receiv- 
able was  the  alleged  arrangement  by  which 
possession  was  said  to  have  been  transferred 
in  1265.  But  the  Lower  Appellate  Court 
Laving  considered  the  evidence  adduced  on 
this  point  hos  come  to  the  conclusion  that 
it  has  not  been  established  to  its  satisfaction. 
For  these  reasons,  I  think  that  the  judgment 
of  the  Lower  Appellate  Court  is  not  open  to  be 
questioned  in  special  appeal  which  according- 
ly will  be  dismissed  with  costs. 


The  12th  January  1875. 

Present : 
The  Hou*ble  Romesh  Chunder  Mitler,  Judgt, 

Rent  SuU—InUrvenor^TUie. 

Case  No.  1020  of  1874. 

Special  Appeal  from  a  decision  paued  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  \2th  February  1874,  reverting  a 
decision  of  the  Moonsiff*  of  that  ditlrict^ 
dated  the  9ih  Mag  1873. 

Kattyanee  Dcbia  (Intervener,  Defendant) 
Appellant, 

versus 

'    Grisli  Chunder  Baneijee  (Piainliff) 
Respondent. 

Baboo  Bipro  Doss  Mookerjee  for  Appeilwt, 

Baboo  Gopee  Nath  Mookerjee  for 
Respondent. 

A  suit  for  arrears  of  rent,  in  which  an  interrenor,  who 
was  made  a  defendant,  claimed  the  land  aslakhiraj, 
having  been  dismiased  by  the  first  Court,  the  judgmejit 
was  reversed  in  appeal  and  the  land  declared  to  be  m&l. 
From  this  decision  the  ,intervenor  preferred  a  speciil 
appeal: 

Held  that,  as  the  interest  ^  which  the  interveoor 
claimed  was  in  the  land,  and  not  in  the  rent  which  was 
the  subject  of  the  suit,  the  decree  (if  the  plaintiS 
should  obtain  one)  would  not  be  prejudicial  to  her.  It 
was  held  also  that  [she^  should  not  have  been  made  a 
party,  and  so  much  of  the  Lower  Appellate  Coort'd 
judgment  as  decided  the  question  of  title  against  her 
was  set  aside. 

This  was  a  suit  brought  by  the  pUiotiff 
for  arrears  of  rent  originally  against  Cliuader 
Bhoosun  Sircar  and  others,  but  one  Eattjanee 
Debia  intervened,  who  is  the  special  appellaot 
in  this  case.  Her  allegation  was  that  this 
was  a  collusive  suit  between  the  plaintiff  aod 
the  defendonts  ;  that  the  land,  the  rent  of 
which  was  claimed  by  the  plaintiff  was  not 
really  mal  land ;   but  that  it  was  hiUui»J 
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land  beloDfl^iDg  to  the  defendanta  ;  that  they 
fold  this  piece  of  Innd  to  tlie  intervenor  ; 
aDd  that  the  plnintifif  is  not  entitled  (o  a 
decree.  It  appears  that  she  was  made  a 
(lefeDdant  in  the  first  Court,  and  the  Moonsiff 
dismissed  the  plain tiflf's  suit.  On  appenl  the 
Jadge  has  reversed  that  judgment,  holding 
that  the  plaintiff's  allegation  has  been  made 
m ;  that  the  land  the  rent  of  which  was 
claimed  is  mal  land  ;  and  that  the  intervenor's 
illegation  thai  it  is  lakhiraj  land  is  not 
prowd. 

Tke  intervenor,  Kattyanee,  has  preferred 
tbk  special    nppenl.      The  pleader   for    the 
fpecial  appellant   rising    to   ar^ue  the  case, 
h  pleader  for   the  reppondent  has  taken  a 
preliminary    objection    that   Kattyanee,    the 
^ial  appellant,  has  no  locus  standi;    that 
so  decree  iias  been  passed  against  her  ;  and 
tli«i  (he  suit  has  been  decreed  only  against 
tlie  original    defendants,    the    tenants.     In 
rapport  of  his  contention  he  has  referred  to 
two  cases  to  be   found  in  the  16th  Weekly 
Keporter,  p.  132,  an<i  17th  Weekly  Reporter, 
p.  176.    It   appears   to   me   that   the  case, 
reported    in    the    16th     Weekly    Reporter, 
p.  132,  exactly  applies  to   this   case,    and 
I  fully   agree   with  the  view    of  the    law 
t»ken  in    that     decision.     The    intervenor, 
Kattyanee,  does  not  claim  any  interest  in  the 
eabject  of    the    suit,   which    was   the    rent 
claimed  by   the   plaintiff  as   due   from    ihe 
defendants.     She   claims  an  interest  in  the 
land,  and  the  decree,  if  the  plaintiff  succeeds 
in  obtaining  one  against  the  original  tenants, 
would  not  be  in  any  way  prejudicial  to  the 
intervenor.     Therefore,  for  the  reasons  stated 
in  that  decision  with  which  I  fully  agree, 
1  think  that   the  intervenor  should  not  have 
been  made  a  party  to  the  suit.     The  pleader 
^or  the  special   respondent  admits  that    the 
Judge    should    not    have   entered   into   the 
question  of  Kattyanee's  title  in   this   case, 
b^^cnuse  it   was  not  necessary.     Upon   that 
admission,   therefore,   so  much  of  ihe  judg- 
ment   as     decides     that     question     against 
Kattyanee  must  be  struck  out.     The  plaintifTs 
decree  is  to  be  limited  to  a  decree  for  rent 
*^  passed  only  against  the  tenant  defendants. 
Tlie  special  appenl  will  be  dismissed,  each 
party  paying  his  own  costs. 


The   14th  January  1875. 

Present  : 

The  Hon'ble  Romesh  Chunder  Mitter, 
Judge. 

Appellate  Court — Issues. 

Case  No.  1524  of  1874. 

Special  Appeal  from  a '  decision  passed  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  17 fh  April  1874,  modifying  a 
decision  of  the  Moonsiff  of  that  district j 
dated  the  \st  March  1874. 

Ram  Narain  Roy  (Plaintiff)  Appellant^ 

versus 

Nil  Monee  Adhikaree  and  others 
(Defendants)  Respondents. 

Bahoos  Ashootosh  Dhur  and  Rash  Beharee 
Ghose  for  Appellant* 

Baboo  Obhoy  thunder  Base  for 
Respondents* 

A  point  on  which  no  question  has  been  raised  in  the 
first  Court  and  which  is  not  in  the  line  of  defence  taken 
there,  should  not  he  put  in  issue  hy  the  Appellate  Court. 

It  is  unnecessnry  to  refer  to  any  other 
grounds  of  special  appenl  except  the  third. 
The  other  grounds  urged  before  me  raise 
only  quesiiohs  of  fact,  and  therefore  I  do 
not  ihiitk  that  I  can  deal  with  them  in  spe- 
cial appeal.  The  third  ground  raises  the 
following  question,  namtly,  that  the  defen- 
dant's defence  being  simply  that  the  land 
in  dispute  was  not  the  jote  land  of  Rnjoo 
Chapree,  the  only  issue  which  was  laid  down 
by  the  Moonsiff  with  reference  to  this  matter 
was  whether  the  land  in  dispute  did  apper* 
tain  to  the  jote  land  of  Rnjoo  Chapree  or 
not  ?  and  that  therefore  the  Lower  Appellate 
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Court  WAS  wrong  in  entertninius^  the  ques- 
tion whether  the  jote  pottnh  of  Rajoo  CImpree 
was  binding  upon  two  of  the  defendiints 
Banee  Adhikaree  and  Nitto  Adhiknree,  who 
were  minors  at  the  time  when  the  pottah  whs 
granted.  It  appears  to  me  that  this  con- 
tention is  valid.  There  having  been  no 
issue  upon  this  point,  and  the  defendants  not 
having  taken  this  line  of  defence,  tlie  Lower 
Appelhite  Couri  was  not  right  in  allowing 
this  question  to  be  raised  at  the  appellate 
stage  of  the  case,  and  therefore  the  order 
of  that  Court  dismissing  the  plaintiff's  claim 
so  fur  as  the  interests  of  ilieee  two  defen- 
dants are  concerned  is  not  right.  But  at 
the  same  time  the  minors  ought  not  to  bo 
prejudiced  by  any  laches  on  the  part  of 
their  guardians  ;  and  therefore  it  appears  to 
me  that  the  proper  course  in  this  case  is 
to  remand  it  to  the  Court  of  first  instance 
wiili  a  view  that  an  issue  mey  be  raised  on 
this  question  and  the  parties  may  be  allowed 
to  adduce  fresh  evidence  upon  it.  I  find 
in  the  decree  of  the  first  Court  that  Banee 
is  put  down  as  a  major,  and  therefore  it  is 
contended  by  the  special  appellant  that  so 
far  as  Banee  is  concerned,  he  not  having 
raised  this  defence,  the  case  ought  not  to 
go  back  with  reference  to  his  share.  But 
I  also  fiod  in  the  written  statement  that 
has  been  filed  in  this  case  that  Banee  is 
described  as  a  minor,  his  mother  appearing 
ns  guardian  on  his  behalf.  The  Moonsiff 
allowed  this  written  statement  to  be  put  in, 
and  I  must  presume,  therefore,  that  he  was 
satisfied  that  at  that  time  Banee  did  not 
attain  majority.  For  these  reasons  I  think 
that  the  decree  of  the  Lower  Af)pellate  Court, 
in  so  far  as  it  dismisses  the  plaintifTs  claim 
with  reference  to  the  land  marked  B.  B.  and 
C.  C.  in  the  plan  prepared  by  the  Civil 
Court  Ameen  in  this  case,  will  stand.  Simi- 
larly, 80  far  as  the  decree  of  the  Lower 
Appellate  Court  awards  to  the  plaintiff  one- 
third  of  the  land  A.  A.  that  will  also  stand. 
The  case  will  go  back  to  the  Court  of  first 
instance  for  the  adjudication  of  this  issue, 
namely,  whether  Banee  and  Nitto  Adhikaree 
are  bound  by  the  jote  pottah  granted  to  the 
plaintiff's  predecessor  Rnjoo  Cliapree.  Ac- 
cording to  the  result  of  the  trial  of  this 
issue,  the  case  will  be  decided  with  reference 
to  the  claim  of  two- thirds  of  that  portion  of 
the  disputed  land  which  is  marked  A.  A. 
Under  the  circumstances  each  party  will  bear 
his  own  costs  of  this  special  appeal. 


The  14th  January  1875. 

Present : 

The  Hon'ble  W.  F.  McDonell,  Judge. 

Registration — Unstamped  Docnmenis^Act  Vlll 
of    1859  #.350. 

Case  No.  523  of  1874. 

Special  Appeal  from  a  decision  passed  h^ 
the  First  Subordinate  Judge  of  Mymen- 
singh^  dated  the  Wth  December  1873, 
reversing  a  decision  of  the  Moonsiffof 
Attiah,  dated  the  I6th  June  1873. 

Hur  Chunder  Ghose  and  others  (Defendants) 
Appellants, 

versus 

Wooma  Soonduree  Dossee  (Plaintiff) 
Respondent. 

Baboo  Bhoohun  Mohun  Doss 
fur  Appellants. 

Baboos  Issur   Chunder    Chuckerbulhi  vA 
Kishen  Dyal  Roy  for  Respondent. 

A  kulxmleiit  execated  whilst  Act  XVI  of  1864  WQ 
force  need  not  be  registered. 

A  document  once  received  without  objection  shoaU 
not  be  rejected  on  appeal  because  it  is  not  8Unf<i 
when  the  irregularity  does  not  affect  the  merits  d  tiie 
case. 

The  point  raised  in  special  appeal  in  this 
case  is  whether  a  kubooleut  is  receivable  as 
evidence  in  that  it  had  not  been  registered  or 
stamped.  It  was  argued  that  under  Section 
17  of  Act  VIII  of  1871,  as  this  document 
was  executed  after  the  passing  of  Act  XVI 
of  1864,  it  must  be  registered.  It  is  quite 
true  that  in  Act  VIII  of  1871  and  in  Act 
XX  of  1866,  a  lease  is  defined  as  including 
"  a  counterpart,  a  kubooleut,  an  undertaking 
10  cultivate  or  occupy,"  but  it  has  been  held 
by  this  Court  on  the  8th  of  May  1868  (see 
Volume  IX  Weekly  Reporter,  page  537) : 
that  a  kubooleut  is  not  a  lease  within  the 
meaning  of  Section  13,  Act  XVI  of  1864: 
consequently  the  document  in  this  case  whicb 
was  a  kubooleut  and  was  executed  whilst 
Act  XVI  of  1864  was  in  force,  need  not  be 
registered. 

Secondly,  it  was  urged  that  this  document 
was  inadmissible  as  evidence  unless  it  ^ras 
stamped.  It  has  been  frequently  held  by 
this  Court  that  a  document  once  received 
without  objection  should  not  be  rejected  on 
appeal  when  the  irregularity  is  one  n(i 
affecting  the  merits  of  the  case  under  Sec- 
tion 350  of  Act  VIII  of  1859.  The  specijd 
appeal  in  this  case  is  therefore  dismiswa 
with  costs. 
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The  5tli  Jauaary  1875. 

Preseni: 
The  Hon'ble  Sir  Rtclmrd  Couch,  Ki.,    Chief 
Justice,    and    the    Hon'ble    W.    Aiiislie, 
Judge. 

Ad    VIII  (B.ax    1869     f.      lO^^Special 
Appeal-- Jnrudiction^ Bengal  CotmciL 

Appeal  under  Section  \5  of  the  Letters 
Patent  from  a  decision  passed  by  the 
B<fn*ble  Ramesh  Chunder  Mitter^  one  of 
(b  Judges  of  this  Court,  on  the  \5th 
Septem/ter  1874,  in  Special  Appeal  No. 
1032  of  1874,  from  a  decision  of  the 
Judge  of  East  Burdtontiy  dated  the  \4th 
January  1874,  afprmivg  a  decision  of 
the  First  Moonsiff  of  that  district^  dated 
the  29th  October  1873. 

Poorno  Chunder  Roy  (PlaintifT)  Appellant, 

versus 

Krisio  Chunder  Singh  and  otlters  (D^fend- 
auts)  Respondents. 

Baboo  Rash  Heharee  Ghose  for  Appellant. 

Baboo  Gopat  Lall  Mitter  for  RespondeiUa. 

Act  Till  (B.a)  of  1869  gives  juriadictioa  ta  Civil 
Courts  to  try  SHits  brought  for  any  cause  of  action 
arising  under  that  Act;  but  it  is  a  jurisdiction  to  try 
them  tceor4iD|r  to  the  Code  of  Civil  Procedure  exisept 
«i)«ie  it  is  otherwue  provided  by  the  Act :  and  Sectioa 
102  provides  that  there  shall  be  no  special  appeal  in  rent 

■     ^     m  •  - 

tircmnstanees. 


suits  for  an  amount  under  Rs.  10(>  except  in  certain 
iircmnstanees. 

(^Mo^fc-^Haa  the  Bengal  Legislative  Council  power 
to  give  to  the  High  Court  any  appellate  jurisdictioa  not 
eonferre^  by  the  Charter? 

The  judgment  appealed  fr&m  viag  asfoU 
loufs  .•— 

TJirDER  the  proviaionfl  of  Section  102  of 
Act  VIII  (B.C.)  of  1869  there  is  no  specinl 
appeal  in  til  is  case.  The  appeal  is  accord- 
iuglj  rejected  with  costs. 

Judgment  of  the  Appellate  Bench, 

Couch,  (?,/.— before  Act  VTII  of  1869 
of  the  Bencjral  Council  was  passed,  a  suit  of 
tiie  d<»8cription  of  that  in  which  this  special 
appeal  is  brought  was  not  cognizable  by  the 
Civil  Courts.  The  Civil  Coui-ts  iiad  a  cer- 
t»in  juriatiictiou  in  rent  suits  under  Act  X 
of  1859,  but  such  a  suit  as  this,  namely,  for 
»n  amount  under  Rs.  100,  was  not  cogniza- 
ble by  any  Civil  Cnurt. 

Tfieii  Section  3^  o^  Act  VlII  of  1869 
pTovtdtff  that  from  nud  afier  -the  time  when 


the  Act  takes  e£fec^  tike  jurisdictioB  save 
as  regards  pending  suits  or  piioceedinps  of 
the  Collaotorate  Courts,  shall  cease,  and  nil 
suits  brought  for  any  cause  of  action  arising 
under  the  former  Act  X  of  1869  of  tli«^ 
Governor  Greneral  in  Council  or  Act  Vi  of 
1862  of  tlie  Bengal  Council  are  to  be  cogni- 
zable by  the  Civil  Courts.  And  Section  3^ 
says  that  save  as  in  tlie  Act  is  otherwise 
provided,  suits  of  every  description  brought 
for  any  cause  of  action  arising  under  the  Act 
and  all  proceedings  therein  shall  be  regulated 
by  the  Code  of  Civil  Procedure  being  Act 
VIII  of  1859,  and  by  sooh  further  eoact* 
meut  in  relation  to.  Civil  Procedure  as  are 
or  from  time  to  time  may  be  in  force. 

These  two  Sections,  we  think,  must  be 
read    together.     They   form  one  provision, 
and  tlieir  effect  b  that  the  Act  gives  jlirisdie* 
tion  to  the  Civil  Courts  over  suits  of  this 
descriptioti,   but  it  is  a  jurisdictioa  to  try 
them    in    the    manner   mentioned    in    See^ 
tion  d4f  namely,  according  to  the  Code-  of 
Civil  Procedure  except  where  it  is  otherwise 
provided  by  the  Act.     Then  we  have  to  see 
whether  there  is  any  pxqvisioa  Jn  the  Act 
which  prevents   a  special  appeal.     We  find 
this  in  the  102nd  Section^  the  effect  of  which 
is   to  qualify   the  operation  of  Section  34. 
Withoet  Section  102  it  would  give  a  sptcial 
appeal,   bpcause^  it ,  would  nwke  Section  372 
of  Act  VIII  of  1859  applicable  to  all  these 
suits.     It  is  not  giving  a  complete  jurisdic- 
tion,   and  then  annexing  a  condition  to  it 
or  taking  away  that  whieb  had  been  given, 
but  it  is  only,  if  it  may  be  so  described,  a 
qualified  gift  of  jmisdictiOn,  a  givtiig   of 
jurisdiction  to  the  Civil  Courts  to  a  certain 
extent,  namely,  io  the  extent  of  enabling 
them  ta  try  these  suits  in  the  way  authorized 
by   the   Code    of   Civil    Procedure    except 
where   a  special  appeal   is  taken  away  by 
Section   10i2;    We  miist  follow  the  rule^  that 
in  interpreting  an  Act  of  the  Legislature  we 
must  not  take  one  Seetion  only  and  see  what 
its  meaning  is,  but  must  take  all  the  Sections 
which    relate  to   the    same    sabject-matter. 
We  must  look  at  the  Aot  as  a  whole,  and 
see  what  was  the  intention.     Here  it  was 
clearly  the  intention  of  ^  I^egi^latuni  that 
in   small  cases,  such  ns  the  present,    there 
should  not  be  a  special  appeal  except  under 
certairi  circumstances  which  do  not  exist  in 
the  present  case. ' 

It  was  argued  thatit  was  doubtful  whether 
the  Bengal  Legislature  had  power  to  give 
any  jurisdiction  to  the  High  Court  to  hear 
an  appeal  in  a  case  in  whicii  the  Cwurt  had 
aot  jurlfidictien  by  viritie  of.  the  Charter..   1# 
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tills  were  so,  it  would  be  fatal  to  the  case  of 
the  appellant,  for  there  «ould  be  uo  special 
appeal  at  all.  It  does  not  appear  to  us  that 
there  has  been  any  iufringeroent  of  the 
Charter,  or  doing  what  is  prevented  by  it. 
The  Chorter  of  1865  gives  to  the  Hitjh 
Court  all  the  appellate  jurisdiction  which  it 
had  at  the  time  it  was  published.  It  is  noi 
necessary  for  as  now  to  determine  whethw 
the  Bengal  Legislative  Council  had  the  power 
to  do  this.  Cases  have  been  frequently 
decided  iu  this  Court  upon  the  supposition 
that  Section  102  is  law,  and  that  the  Bengal 
Council  had  power  to  make  such  a  law. 
When  it  becomes  necessary  to  determine  that 
question  it  mny  be  considered.  At  present, 
we  say  nothing  about  it.  But  we  wish  it 
not  to  be  ni»dersiood  that  by  abstaining  from 
expressing  any  opinion  on  this  point,  we  at 
all  favor  the<loubt  which  has  been  sugjzestf^ 
as  to  the  power  of  the  Bengai  Legisiuvive 
Council. 

The  appeal  must  be  dismissed  with  costs. 


The  6th  January  1876. 

Present : 

The  Hon'ble  W.  Aiuslie  and  Romesh 
Chunder  Mitter,  Judges. 

Amendment  of  Plaint — issues. 

Case  No.  1480  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the.  Judge  of  Cuttacky  dated  the  2nd 
April  1874,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  districi^  dated 
the  ZOth  May  18*73. 

Doorga  I^arain  Bose  (Defendant)  Appellant , 
versus 

Brojo  Kishore  Ghose  (Plaintiff) 
Respondent. 

Mr.  H.  E.  Mendies  for  Appellant* 

Baboo  Rajender  Nath  Bhutt  for 
Respondent. 


'  In  a  Buit  for  possession  where  plaintiff  described 
himself  as  the  son  of  B,  and  defendant  alleged  that  the 
land  never  belonged  to  B,  bnt  had  been  settled  in  the 
name  of  an  idol,  and  was  now  in  the  possession  of  one  S, 
from  whom  he  (defendant)  held  it  under  a  lease  and 
mortgage  deed,  the  plainiiff  on  the  day  on  which  the 


salt  was  finally  disposed  of,  petitioned  that  he  was  the 
son  of  S,  and  had  his  plaint  amended  accordingly : 

Hrld,  that  defendant  ought  to  have  been  allowed  an 
opportunity  to  make  his  defence  upon  the  new  tllega- 
tioB,  and  upon  that  defence  new  issues  ought  to  have 
been  recorded  if  necessary  and  further  evidence  takea. 

Mitter^  J. — In  this  case  the  plaintiff  soed 
to    recover    possession   of    two    maus,  oue 
goon  til,  and  four  biswus  of  rent-free  land  oa 
the  allegation  that  he  has  been  dispoBBessed 
by  the  defendant  from  the  begiuning  of  die 
year  1273.     In  the  origiuul  plaint  the  plain- 
tiff described  himself  as  the  sou  of  Bisham- 
bliur  Ghofe.     The  defendai'it  in  his  defence 
iJleged   that    the   land     never    belonged  to 
Bishambhur  Ghose  ;    thnt  it  was  settled  in 
the  name  of  an  ilol  which  had  been  destroyed 
long  since  ;  that  it  wus  in  possession  of  cue 
Sham    Kishore   Ghose  ;    and    that  he,   the 
defendant,  holds  the  land  under  a  lease  aud 
a  nior»g«ge  deed  from  Sham  Kishore  Ghose. 
He  virtually  denied   the  plaintiff's  right  lo 
this  land  as  being   the  son   of  Bishnmbbur 
Ghose.     It  Appears  that  the   date  fixed /or 
the  hearing  of  this  case  was  the  4th  of  ipii 
1873  ;  the  case  was  not  finally  deteriiiB«4 
on  that  date,  and  on  the  30tli  Mny  foilowiB? 
a   petition   was   presented   by    the    plaintiff 
alleging   that    he   was    the     son  of  Sham 
Kishore  Ghose  and  he  prayed  to  obtain  the 
leave  of  the   Court  to    amend    the   pUint 
accordingly.     The  defendant  on    thut  d«ta 
being  examined  admitted   that  the  plaintiff 
was  the  sou  of  Sham  Kishore  Ghose.    Upoa 
these  allegations  the  following  issues  were 
laid  down  by  the  Subordinate  Judge.    FM^ 
Is  the  suit  barred  by  limitation  ?     Second--- 
Did    Sham  Kishore  Ghose  grant  o  lease  iu 
perpetuity  for  any  portion  of  the  laud  now 
in  dispute  to  defendant's  father,  aud  if  so. 
is  thut  lease  binding  on  the  plaintiff,  tlie  sou 
of  Sham  Kishore  ?    Third-  -Will  the  Mo«>n. 
siff's   decree  of   the   27th   December  1861 
justify  the  defendant's  refusal  to  aurreuder 
possession    of   the    disputed    land    to   the 
plaintiff?    On  the  first  issue,  the  Subordinate 
Judge  was  of  opinion  that  the  plaintiff's  suit 
was  not  liable  to  be  dismissed,  because  he 
held   that   the   defendant  did  not  nllegeaa 
adverse  but  a  subordinate  title,  the  queatioo 
of  limitation  could  not  arise.     On  the  second 
issue,  he   held  that   the  defendant  has  failed 
to 'prove   the  lease,   and   even  if  there  hw 
been   any   lease   granted  by    Sham  Kishore 
that  lease   would   not  be  binding  upon  tlis 
plaintiff,  the  son  of  Sham  Kishore,  because 
the   plaintiff  did   not  claim   through  Shiun 
Kishore  ;  but  his  title  is  quite  indepeadeot 
of  the  right  of  Sliam  Kishore,  the  plain»ff 
claiming  the    property    iu  dispute 
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fliebait  of  an  idol.  It  is  unnecessary  to 
refer  to  the  decision  of  the  Subordinnte 
Judge  apon  the  third  issue,  because  in  special 
appeal  nothing  turns  upon  that  part  of  hrs 
judo^ment  This  judgment  has  been  con- 
finned  b/  the  District  Judge. 

In  specitil  iippenl   the  first  ground  taken 

is  liiis  tl.at  the   Lower   Courts  were  wrong 

in  the  adjudication  of  the  plea  of  limitation. 

It  Appears  to  me  that  if   the  view  of  the 

Lower  Courts  ou    the  question  of  limitation 

is  right,  the  plaintiff's  suit  was  liable   to  be 

^tttissed  upon  nriother  ground,  namely,  that 

tbe defendant  holding  the   property  both  ns 

I  iDortga<ree   and   a    tenanf,    could   tiot   be 

^ispoesessed  unless  hisrights  both  as  a  mort- 

figee  find  a  tenant  were  legally  terminated. 

Hie  plaintiff  in  his  plntnt  does  not  state  any 

groand  nor  hare  the  Lower  Courts  as6i<;ned 

vi^  renson  to  hold  that  his  rights  have  been 

K)  terminated.     Therefore,   it  was  necessary 

for  the  Lower    Courts   to  determine  elearly 

tipoo  the  facts  and  upon  the  evidence  which 

might  have   been   adduced   by   the  pnrties, 

vheiher  the  defendant  was  actually  holding 

onder  a  subordinate  right     If  he  did,  the 

plniatift's  suH  ought  to  iiave  been  dismissed 

upon  the  ground  mentioned   above.     If,    on 

the  other  hand,  his  subordinate  rights  were 

ntde  nur,  then  the  plaintiff  to  save  his  chiim 

frotn  the  operation  of  the  law  of  limitation 

wonld  have  been  bound  to  establish   that  his 

8oit  had   been    commenced    witliin    twelve 

jenra  from  the  date  of  his  cause  of  action. 

It  hns  been  further  contended  in  special 
iippeal  that  the  spfcinl  appellant  has  been 
prejudiced  by  ihe  Subordinate  Judge  allow- 
ing the  plnint  to  be  amended  on  the  day  on 
^bich  the  case  was  finally  disposed  of.  It  is 
true  that  the  defendant  admitted  that  the 
plaintiff  was  the  son  of  Sham  Kishore  ;  but 
^  the  same  time  this  amendment  raised 
odier  questions  upon  which  it  nppears  the  judg- 
ment of  the  Subordinate  Judge  ultimately 
turned, — questions  upon  which  the  defendant 
had  no  opportunity  of  making  his  defence. 
I  refer  to  his  decision  upon  the  second  issue, 
hecaose  if  the  plaintiff  was  the  son  of  Sham 
Kishore,  and  if  he  claimed  this  property  by 
^ght  of  inheritance  from  Sltam  Kishore, 
the  lease  and  the  mortgage  granted  by  Sham 
Kighore  would  be  binding  upon  the  plaintiff. 
If,  on  the  other  hand,  the  plaintiff  claimed 
the  property  iis  the  shebait  of  the  idol, 
fertainlj  the  juilgment  of  the  Subordinate 
Jndg«  was  perfectly  correct,  and  neither 
the  lease  nor  the  mortgn^re  traiisaotion  would 
he  binding  upon  him.  Therefore  upon  those 
^Willegatious  the  defendant  ought  to  have 


been  allowed  an  opportunity  to  make  his 
defenee,  and  iipoti  thut  defence  if  necessary 
new  issues  ouglii  to  biive  been  raised.  That 
not  having  been  dene,  we  think  that  the 
jiid<;mentsof  the  Lower  Courts  are  erroneous, 
and  the  casH  ought  to  be  remanded  to  the  first 
Court  to  allow  the  defendant  to  make  his 
d»»fouce.  with  referen<re  to  the  new  allegations 
nvide  by  t)>e  plaintiff  in  Iiis  p^'tition  of  thn 
30th  May  1875,  and  if  necessary  to  record 
fresh  issues  nnd  decide  the  case  upon  taking 
hmlier  evidence  upon  those  issues,  if  (he 
parties  are  desirous  to  adduce  any  such  evi- 
dence. CoQts  will  abide  the  result. 
Ainsiict  J. — I  concur. 


The  7th  January  1875. 
Present: 

The     Hon'ble     W.     Ainslie     nnd     Romesh 
Chunder  Mitter,    Judges. 

Act  XITI  of  IBiS^Survey  Award, 

Case  No.  984  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  West  Bnrdwan^ 
dated  the  Ath  February  1874,  reversing 
a  decision  of  the  Moonsiff  of  Bishenpor0, 
dated  the  4M  January  1*878. 

Mokund  Mooraree  Biswas  and  others  (Defend- 
ants) Appellants^ 

versus 

Wooma     Churn     Mookeijee     and    another 
(Plaintiffs)   Respondents, 

Baboo  Hem  Chunder  Banerjee  for  Appel- 
knts. 

Baboo  Ashootosh  Mookerjee  for  Responden  ts^ 

Act  X|n  of  1848  operates  in  certain  ciues  to  give  to  a 
survey  award  the  full  effect  of  a  decree  of  a  Civil 
Court,  by  taking  away  from  the  Courts  tlie  power  of 
entertaining  any  suit  for  contesting  the  justice  of  such 
award  after  a  Uinited  time. 

Ainslie f  J. — It  appears  to  us  that  it  ia 
impossible  to  draw  any  distinction  between  a 
survey  award  which  has  not  been  questioned, 
and  which,  under  Act  XIII  of  1848,  hns 
become  final,  and  a  decree  in  an  ordinaty 
suit.  The  learned  pleader  for  tlie  special 
appellants  has  attempted  to  draw  a  distinction 
by  poiutint!  out  that  a  survey  award  origiuates 
witli  an  officer  or  Court  not  vested  with  die 
ordinary  jurisdiction  of  a  Civil  Court. 
Granting  this,  wa  are  of  opinion  that  the 
words  of  Act  .XI 1 1  of  1848  operate  in 
certain  cases  to  give  to  a  survey  award  the 
full  effect  of  a  decree   of  a  Civil  Courts  by- 
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lakkig  awny  from  the  Comrt  the  power  ef 
entertainiDg  any  suit  for  coutesting  the 
juf^tice  of  8uch  nwnrd  after  a  limited  tkhe. 

Tlien  it  is  farther  stated  tiiat  the  defendants 
^have  denied  that  Gopnl  Chuuder  Glioae  was 
the  goraiifsttih  in  1855,  aad  tiiat  the  Judge 
has  OD  ooDJeoture  aesumed  ihut  Gopol 
Chander  Ghose  whs  the  gemastah.  It 
appears  that  the  sarrey  award  bears  the 
signature  ^f  one  Gopal  Cliunder  Ghnse  as 
^nmastah  of  the  Ranee,  and  we  must  assume 
*  that  the  proceedings  of  a  Coart  of  justice 
are  correctiy  and  properly  carried  out  until 
the  contrary  is  shown,  and  ttiat  all  things 
have  been  rightly  done.  Tlie  ap9>elhints 
might  have  given  evidence  to  show  that 
Gopal  Chunder  was  not  the  gomnstnh  ;  but 
they  have  in  'fact  only  given  evidence  to 
show  that  another  person  was  n  gomnstah 
in  that  year.  Such  evidence  does  not,  io 
any  way,  prove  tliat  Gopal  Cliunder  was  not 
also  a  gomastah.  Although  the  plain tififs 
have  gi'vten  no  evidence  on  this  point,  they 
have  in  their  favor  the  evidence  of  the  award 
itself,  and  it  is  really  the  only  evidence  upon 
the  reoord.  Upon  that  ground,  •  we  .thi|ik 
we  ought  to  overrule  this  objection  also. 

The  special  appeal    must,    therefore,  be 
dismissed  with  costs* 


The  8th  January  1875. 

Pretent : 

The  Hon'ble  Sir  Richard  Couch,  Kt..  Chief 
JtisHcCf    and    tlie    Hon'ble    W.    Ainslie, 
'    Judge. 

Admission — Special    AppealSindoo    Widow — 
Decree — Reversioners, 

Case  No.  510  of  1874. 

Special  Appeal  from  a  deeision  passed  by 
the  Judge  of  Mymensingh,  dated  the  1 6M 
December  1873,  affirming  a  decision  oj 
the  Additional  Subordinate  Judge  of 
that  district f  dated  the  17 th  March 
1873. 

Mohima  Chunder  Roy  Chowdhry  (Plaintiff) 
Appellant^ 

versus 

Bam  Kishore  Acharjee  Chowdhry  and  others 
(Defendants)  Resj}ondenis, 

Mr,  Evans  and  Baboo  Mohesh  Chunder 
Chowdhry  for  Ap[>ellant. 

Baboo  Doorga  Mohun  Das$  for 

Respondents. 

WhPTe  parties  allow  a  fniit  to  be  conducted  in  the 
Lower  Coartii  as  if  a  ceruin  fact  waa  admitted,  they 


cwxnai  aftwwards  in  js^ecM  appealqueidoii  k  aid  itcade 
from  iJie  tacit  admiaaioa. 

Where  a  suit  is  brought  against  a  Hindoo  widow  in 
respect  of  a  debt  doe  from  iter  husband,  thedecitee|aaied, 
althoogh  apparentlj  against  ber  persenall^,  is  ikk  to  be 
considered  as  such,  bat  as  a  decree  against  heriartie 
representative  of  her  hnsband*8  estate,  and  it  wit  be 
executed  as  such.  Where  the  debt  has  not  accriMlii 
the  liie-time  of  the  husband  and  is  not  bis  debt,,  the 
decree  against  her  in  a  suit  to  which  the  reversniner  b 
not  a  party,  can  only  be  considered  as  a  personal  «!€rree, 
and  be  enferoed  by  tJkeaabeof  her  intert(ifeoi4j«>t9EceDt 
where  the  proceeding  is  one  which  autborizea  the  sale 
of  the  tenure  under  Act  Vfll  (fe.a)  of  I86d. 

Couch,  C.J. — Th£  plainti0  in  this  onee 
sued  as  ihe  Teodee  of  one  Umbika  Ckvni 
to  obtain  possession  of  certain  taMts,  oh 
the  groand  tha^  hy  the  «alt*s  whicli  had  be^a 
made  during  the  life-timo  of  Kaniiporcet  t 
Hindoo  wide w«  only  her  life-intereat  lAik 
p4  operty  had  passed,  Uiabika  Chora  beiQg  tja^ 
pei'son  entitled  on  her  death. 

The  sales  in  question  were  made  is  eieeo- 
tioB  of  decrees,  the  first  being  on  the  SAi 
of  Joly  1852  upon  a  decree  m^de  in  a  »wi 
for  arrears  of  rent  due  iq  respect  of  a  uM 
other  than  that  which  was  stdd,  tbe  iDtinK 
of  the  widow  being  sold  ;  the  second  lu 
on  the  7ih  of  August  1865  in  ezfcution  of 
a  decree  iA  a  suit  on  a  bond  which  had  beoi 
given  for  arrears  of  rent. 

The  case  first  came  cm  to  he  hea^d  befon 
us  on  the  16tli  of  September  last,  when  itTrai 
admitted  that  the  decrees  were  notdcei^s 
under  Act  X  of  1859|  and  it  wns  auto'i  tlmt 
the  rent,  which  was  tlie  suhJ4*ct*mutter  of  one 
suit»  and  for  wluch  the  bond  which  wsssoed 
U|>on  in  the  seooud  suit  was  given,,  was  rent 
which  become  due  after  the  d^itli  of  Chaadee 
Pfrshad. 

It  was  contended  before  us  by  the  pleads 
for  the  respondent  that  this  hud  not  beea 
found  by  the  Lower  Courts,  and  we  wew 
asked  to  have  tlie  qnestion  now  ruised,  bot 
we  are  of  opinion  that  the  rem  must  be  consi- 
dered  to  have  become  due  after  Cbuudee 
Pershad's  deattu 

The  first  Court,  tlie  Additlonrd  Subonlinate 
Judge,  af*er  stating  in  the  judgment  wliat 
the  suit  was  for,  stated  tlie  points  wliich 
arose  in  the  suit  for  deteimiuntion.  Ooeof 
them  was,  '<  when  did  Kuntiporee  di«,  nnd 
whether  site  was  in  possession  within  twelve 
years  next  before  the  date  of  the  »oi^' 
and  the  next  was,  **  whether  the  talooks 
were  sold  in  public  sale  for  legal  purp<>«6», 
or  for  the  recovery  of  the  personal  4ebt»  of 
Kiintiporee,"  The  whole  of  the  jud^w^"^ 
shows  that  tl^e  ease  was  treated  as  if  tbe 
rent  had  become  due  in  her  time  and  not 
in  the  time  of  her  husband.  It  is  trae  tliHt 
the  defendants  in  their  written  stat^meat  u/ 
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^i  tbeient  did  l^eeome  doe  in  the  Ure«»tifne 
«f  CIraiidee  Feralmd,  but  tliey  do  not  appear 
OB  t|)6  heaiipg  eUher  before  the  fir»t  Court 
or  die  Apfiellate  Cowt  4e  bave  asked  to 
JMfeibit  questioa  tried*  On  the  oootrary, 
tbe  whole  ease  has  beea  albwed  by  the 
defendauts  to  be  tried  in  boib  tbe  Coaris  as 
if  tke  peot  had  .become  due  afiber  the  death 
of  die  hasbiiiMi.  And  \X\ej  eanuot  uow, 
mp\j  because  Uiej  made  that  allegation 
ifi  Uieir  written  stttteroeut,  be  allowed  to 
xm  the  queatioa.  Where  parties  allow  n 
oil  to  be  oonducred  in  the  Lower  Courts  as 
ifieertnia  faot  was  odmittiidy  (hej  canuot 
lABTwords  in  a  special  appeal  questioo  it  »nd 

>  neaie  AriHn  the  tacit  admismoQ.  I  aete<i 
1^  ibb  principle  ia  the  case  of  Devajt 
^ji  V.  Godabbai  Oodibbai^  II  Bombay 
fligli  Cour^  Reports^  page  28,  wiiich  wirs 
apl>eaied  to  the  Judiciid  Committee  of  tbe 
Pri?j  Coixucil,  and  tbe  judgnieut  was  eon- 
Urned.  There  being  an  objection  tliat  there 
waino  evidence  to  connect  tJie  plaintiffs 
with  the  parties  to  a  certain  deed,  I 
said:—"  This  objection  was  not  taken  in  the 
^groQods  of  appeal  to  the  Judge,  and  appears 
^Qottohave  been  taken  before  the  Moon- 
"8i£  Tbe  suit  appears  to  have  been  con- 
"dnctedas  if  this  was  admitted,  and  when 
"tliat  is  the  case,  we  tli ink  an  objection  of 
'^waiit  of  evidence  of  tlie  fact  cannot  be 
"  taken  m  a  special  ap|>eaL  Stracy  o.  Blake, 
"and  Doe  dem  Child  v.  Roe  are  instances  of 
"the application  of  this  principle." 

We  proceed,  therefure,  to  consider  the  case, 
tsaummg  it  to  be  the  fact  that  tlie  rent  be- 
came due  after  tbe  death  of  Chundee  Pershad. 
That  distinguishes  the  present  from   tlie 
case  in  Marshairs  Beporfs,  page  614,    and 

{  tlie  decision  of  the  Judicial  Committee  in  tJie 

i  General  Manager  of  the  Raj  Durbhanga  v. 

!  Maliarajoli  Coomar  Ramaput  Siti°:}i,  XIV 
Moore's  Indian  Appeals,  page  605.*  There 
in  aeuit  by  A  against  B  for  arrears  of  rent,  a 
decree  was  obtained  by  A  against  B's  widow, 
B  liaviug  died  pending  the  suit.  Under  this 
decree  execution  was  obtained,  and  the  in- 
terest of  the  widow  was  sold  under  Act  XI 
«f  1869.  The  amended  certificate  stated  that 
tbe  estate  was  sold  by  virtue  of  the  decree  ; 
and  it  was  held» ,  revermug  the  decree  of  the 
High  Court,  that  tbe  sale  was  not  of  the 
vidow's  personal  interest,  but  as  represent- 
ttiTes  of  ber  huaband's  i«tate.  What  is  loid 
^owQ  there  and  abo  in  tbe  case  in  Marsliall's 
Heports  is,  that  where  tbe  snit  is  brought  in 
^>ect  of  a  debt  due  from  the  husband,  the 

♦  17  W.  R,  P.  C,  loe. 


4eored  against  the  widow,  altboi^b  it  may  h^ 
apparently  a  decree  against  her  personally  id 
not  to  be  considered  as  sucii,  but  as  a  decree 
against  her  as  tbe  representative  of  ber 
kusband*s  estjite,  and  the  decree  may  be 
executed  as  such. .  ) 

In  the  preseat  caee  tbe  debt  was  not  due 
from  the  husband,  and  if  the  estate  of  the 
husband  is  to  be  charged  either  for  tbe  arrears 
of  reui  becoming  due  after  his  death,  or  foD 
tbe  land  which  was  given  by  bis  widow,  it 
QftU  only  be  upon  the  ground  that  the  debts 
were  Beeessarily  eoatrocted  by  tbe  widow  or 
under  such  circumstanced  as  to  make  tbe 
whole  estate  liable,  and  not  merely  tlie  in^ 
terest  in  it  of  tbe  person  wbo  contracted 
tliero. 

The  suits  were  against  the  wi^w,  and 
tlie  decrees  made  in  botb  were  agaipsi  ber, 
and  purported  to  be  against  her  personally^ 
The  qqestion  whether  tlie  debis  were  neces^ 
sarily  incurred,  so  as  to  charge  the  estatoi 
was  not  tried  in  either  of  the  suits.  It  was 
not;  nefiessary  for  the  plaintiff  in  either  of 
them  to  prove  that  in  order  to  obtain  a 
decree.  He  had  a  right  to  a  decree  against 
the  widow  upon  proving  in  the  one  case 
that  the  arrears  of  rent  were  dne,  and  in  the 
other  that  tbe  bond  was  executed  by  beri 
The  question  upon  which  the  liability  o\ 
the  estate  depends  could  not  be  tried  iii 
executing  these  decrees;  for  Section  11  of 
Act  XXIII  of  1861  only  authorizes  the 
Court  to  try  questions  arising  in  execution 
of  the  decree  between  the  parties  to  the 
suit.  But  the  question  here  is  not  betw^ei^ 
the  plnintiffd  in  those  suits  and  tbe  widow. 
It  is  between  the  purchaser  at  a  sale  in 
expcution  and  the  reversioner,  the  person 
entitled  to  the  estate  after  the  death  of  the 
widow.  He  was  not  a  party  to  either  oi 
the  suits  in  which  the  decrees  were  madej 
nor  has  the  qtiestibn  been  tried  in  the  present 
suit.  The  Stibotdinate  Judgej  as  we  have 
already  read,  states  as  an  issue  of  fact 
whether  tlie  talooks  were  sold  in  public  sale 
for  legal  purposes  or  for  the  recovery  of 
the  personal  debts  of  Kantiporee  ;  hut  in  his 
judgment  he  s«ys  : — "  In  the  present  case 
'*the  bona  fides  of  the  decree  and  of  the 
''sale  not  having  been  impeached,-  it  would 
*' cast  an  insurmountable  difficulty  upon  the 
"defendant  to  sulistAntinte  tlie  prior  legal 
"  necessity  on  the  part  of  the  widow  which 
'^  has  caused  the  safe  of  the  property.  On 
"  the  other  hand,  an  attempt  has  been  made 
''by  tbe  plaintiff  to  show  that  the  widow 
"  had  ample  means  for  meeting  the  demand 
"  of    the    zemindar,    but    certain     tutored 
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'*  witnesses  merelj  stntin^r  thnt  she  had  an 
*'  inc(»me  of  Rs.  500  or  600  is  too  vague 
*'  an  evidence  to  warrant  a  cnH  upon  the 
**  opposite  party  to  rebut  the  evidence  by  any 
•*  nesatlTe  proof."  Tliat  is,  instead  of  re- 
quiring the  party  whose  title  depended  upon 
there  being  a  necessity  for  the  widow  to 
contract  the  debts  to  prove  it,  he  merely 
says  there  would  be  nn  insurmountable  diffi- 
culty to  his  doing  so,  and  throws  upon  the 
other  party,  the  reversioner,  the  burden  of 
proving  the  contrnry.  This  is  what  has 
occurred  ;  there  having  been  some  time 
since  a  personal  decree  against  the  widow, 
the  whole  of  the  property  was  taken  in 
execution  and  sold,  and  the  person  purchAs- 
ing  it  is  held  entitled  ^o  keep  it  without 
proving  the  fact  ui^on  which  his  title  depends, 
because,  as  the  Subordinate  Judge  thinks, 
there  would  be  nn  insurmountable  difficulty 
in  the  way  of  his  substantiating  it.  The 
question  which  ought  to  have  been  tried 
is  thus  left  untried,  and  a  decree  has  been 
ninde  in  favor  of  the  defendants  without  any 
evidence  on  their  part. 

Then  upon  the  appeal,  the  District  Judge, 
instead  of  trying  the  question  upon  evidence, 
says  : — "  Tlie  first  question  which  the  Lower 
"  Court  should  have  decided  on  the  merits 
"  was  whether  there  was  legal  necessity  on 
'*  the  part  of  tlie  widow  to  incur  the  debts 
"  under  which  the  sales  were  made,"  and  as 
to  the  legal  necessity,  he  says : — *'  It  was  ruled 
•*  in  tt  case  in  XVI  Weekly  Reporter,  page  50, 
'*  that  in  a  suit  by  a  reversioner  to  set  aside 
**  n  sale  in  execution  of  a  decree  against  a 
"  Hindoo  widow,  pkiutiff's  cause  of  action 
"  depends  on  whether  there  was  legal  neces- 
"sity  for  the  widow's  incurring  the  debt 
*'  which  burdened  her  husband's  estate  ;  if 
*'  there  was,  the  entire  estate  would  pass  ;  if 
'*  not,  her  life-interest  only  ;  and  the  question 
"is, — Is  the  payment  of  rent  to  the 
"zemindar  by  a  Hindoo  widow  a  legal 
"  necessity."  And  upon  the  authority  of  a 
cose  in  XII  Weekly  Reporter,  page  504, 
the  Judge  held  that  the  mere  fact  of  the 
claim  against  the  widow  being  for  arrears  of 
rent  made  it  a  case  of  necessity,  and  without 
taking  any  evidence  on  the  subject  decided 
the  question  against  the  plaintiff. 

The  judgment  referred  to  is  that  of  Mr. 
Justice  Mitter  in  Teeluck  Chunder  Chuc- 
kerbutty  v.  Muddun  Moiinn  Joogee  nod 
others.  There  Mr.  Justice  Mitter  does  say 
thiit  "  the  rent  due  to  the  zemindar  cannot, 
"  under  any  circumstances,  be  treated  as  a 
"personal  dtbt  of  the   widow  ;  and  if  the 


'*  zemindar  thou«!ht  it  proper  topotaptlta 
*'  properties  now  in  dispute  for  sale  for  ibe 
"  realization  of  that  rent,  after  having 
**' obtained  ft  decree  for  it  in  dne  coarse  of 
"  law,  the  reversionory  heir  can  have  iid 
"  right  to  eonie  iu  nfWr  the  deadi  of  tli« 
*^  widow  and  take  back  those  properties  from 
"  the  hands  of  the  purchaser.  If  the  widow 
"had  contracted  a  debt  to  noeet  the  lemiu- 
"  dnr's  demand  for  rent,  and  then  alienated  n 
'^ part  of  her  husband's  estate  forthesatis- 
"  faction  of  that  debt,  the  alienation  wouM 
*'  have  been  good  and  valid  in  law  ;  and  we 
**  do  not  see  any  reason  why  less  effect  i«  to 
"  be  given  to  a  decree  passed  by  a  Coort  of 
"competent  jurisdiction,  in  exeoutioD  of 
"whieh  decree  certain  properties  beloogioi; 
"  to  tlie  estate  of  the  widow's  liasband  were 
*' brought  to  sale  and  purdiased  by  tlie 
"  special  appellant's  vendor." 

We  have  only  sudi  information  of  tli* 
facts  of  this  case  as  can  be  obtained  froHr 
the  judgment  of  the  learned  Judge.  Itdfty 
not  appear  whether  the  rent  whidi  wiftlie 
subject  of  the  suit  became  due  afW  ^*? 
death  of  the  husband.  Possibly  it  did.  If 
it  did  not,  the  case  would  be  like  the  ooein 
Marshall's  Reports  and  in  XIV  Moore* 
Indian  Appeals.  But  the  learned  Judge. 
when  he  speaks  of  what  the  zemindar  ntigt't 
have  done,  probably  thought  that  this  coarse 
had  been  taken,  and  that  the  zemindnr 
having  obtained  a  decree  in  due  course  of 
law,  it  authorized  the  sale  of  the  whole  of 
the  estate.  If  the  judgment  goes  to  the 
extent  of  holding  that  a  decree  for  rent  dne 
from  a  widow  and  against  her  personalij, 
can,  from  the  mere  fact  of  its  being  a  decree 
for  rent,  and  without  any  evidence,  be 
considered  as  a  decree  for  a  necessary  debt 
(the  suit  in  which  it  is  obtained  being  one 
to  which  the  reversioner  is  not  a  party,  and 
therefore  has  never  had  an  opportunity  of 
contesting  whether  the  debt  was  a  necessnry 
one),  it  is  opposed  to  the  judgment  of  ib^ 
Judicial  Committee  of  the  Privy  Council  in 
Nugender  Ghose  v.  Sreemutty  Kaminee 
Dossee,  XI  Moore's  Indian  appeals,  pajre 
241.*  There  a  decree  having  been  obtnined 
against  a  widow  in  respect  of  a  charge 
which  she  had  made,  it  was  held  thnt  it 
could  only  be  enforced  against  such  interest 
in  her  deceased  husband's  estate  as  she 
possessed.  And  iheir  Lordships  pointer! 
out  that  if  the  person  obtaining  tlie  decree 
had  a  right  to  such  a  decree  as  would  affect 
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tlie  estote  of  the  husband,   and  be   nay  tiling 

more  UiftD   a    decree    against    the    widow 

persouslly,  the  suit  ought  to  have  been  one 

in  enforoe  the  mortgnge  and    to  make  it  a 

ciinrgfe  upon  the  estuie.     Their  Lordships  say 

that  i(  vas   impossible  for  them  to  upset  the 

^Kxmn.   of    the    High    Court    which     in 

suiistsnce    only     nffirmed    that    an     action 

|.roo?iit  under   Section   9  of  Act  I  of  1840 

h  only  n   personal  action,   and   thnt   in  an 

ictioD  which  was   |ier80iml   aa:niu8t  Kamiuee 

Donee,  as  the  possessor   of  the  taiook,  only 

krfroperty  and  her  interest  in  the  taiook 

en  In  affected,    and   that  an  equity   which 

tiiepbintiff  possessed,  and  which   she  mi <! lit 

I     hf« enforced  against  the  owners  in  reversion 

I    liao,  canuot  be  enforced   against  them  in  a 

I    nit  brought  to  extend  and  enfoixse  a  personal 

[    iieeree  ngainst  the  possession  of  the  limited 

ifitereet.    They   then  say  that  they  wish  it 

tn  be  understood  that  they  leave  unimpaired 

tite general  rule  that  **  in  a  suit  brought  by  a 

"third  person,    the   object  of  which    is  to 

'^ recover,  or  to  chaise  an  estate  of  which  a 

'^  Hindoo  widow  is  the  proprietress,  she  will, 

"as  defendant,   represent  and    protect   the 

'•estate,  as  well  as  in  respect  of  her  own  as  of 

"  the  reversion ary  i n  t  erest." 

This  passage  was  relied  upon  before  us, 
but  it  is  not  applieable  to  a  suit  like  the 
present.  Here,  the  suits  upon  which  the 
decrees  were  obtained  against  the  widow 
were  not  suits  in  which  the  widow  could  he 
Mid  to  represent  or  protect  tlie  estate  in 
resfiect  of  the  reversionary  interest.  Their 
Lordships  were  speaking  of  suits  where  the 
widow  might  be  suing  to  recover  property 
which  she  said  was  part  of  the  estate,  or 
where  the  widow  might  be  sued  for  the 
recovery  of  property  in  her  possession  as 
piu't  of  the  estate,  and  which  she  would 
bring  or  defend  as  representing  the  estate, 
and  not  only  in  respect  of  her  own  interest. 
Hera  the  suits  were  against  the  widow  only. 
She  caooot  be  said  to  have  been  defending 
tliem  as  representing  the  reversioner,  or  as 
protecting  his  interest.  She  was  defending 
on  her  own  account,  and  the  suits  were  not 
framed  in  such  a  way  as  to  seek  to  have  the 
whole  of  the  estate  charged.  The  rever- 
sioner, the  person  who  was  interested  in 
preventing  that,  was  not  a  party  to  the  suits 
and  hnd  no  opportunity  of  being  heard. 

The  result  of  the  authorities  appears  to  be 
tliat  were  the  debt  has  not  accrued  in  the 
life-time  of  the  husband  and  is  not  his  debt, 
«o  that  the  widow  is  sued  as  bis  represent- 
ative, the  decree  against  her  in  a  suit  to 
whicb  the  revjersiouer  is  not  a  party,  can 


only  he  considered  as  a  personal  decree 
against  her,  and  be  enforced  by  the  sale  of 
her  interest  only,  except  where  the  proceed- 
ing is  one  which  authorizes  the  sale  of  the 
tenure  under  Act  VIII  (B.C.)  of  1869.  Here 
the  pliiintiff  who  sued  for  airears  of  rent  did 
not  take  the  course  which  he  might  have 
adopted,  and  ask  to  have  the  tenure  sold  for 
the  arrears  due  in  respect  of  it.  He  sought 
and  obtained  something  different  from  that  ; 
and  undi.'rhis  decree  lie  sold  other  tenures. 
It  is  found  that  what  was  sold  was  not 
m«'rely  the  tenure  in  respect  of  which  the 
rent  accrued,  but  others.  In  fact,  having 
obtained  a  personal  decree  against  the 
widow,  he  executed  it  against  any  property 
of  hers  which  he  thought  fit.  We  think 
that  the  Courts  were  wrong  in  treating  this 
as  a  sale  in  execution  of  a  decree  for  a 
necessary  debt  and  in  holding  that  the 
plain titf  is  not  entitled  to  recover.  The 
second  suit  was  upon  a  bond  for  arrears  of 
rent  of  which  a  very  small  part  was  due  in 
respect  of  the  property  which  was  sold  in 
execution,  and  in  neither  case  wns  there  any 
proceeding  under  the  Act  VIII  (B.C.)  of 
1869 

Then  the  question  is,  what  is  the  effect  of 
this  upon  the  plaintiff's  right  to  recover.  It 
does  not  appear  to  he  disputed  that  the 
plaintiff  is  the  reversioner.  The  issue  was 
raided  in  the  first  Court  whether  there  was  a 
legal  necessity.  The  defendants  had  an 
opportunity  of  offering  any  evidence  upon 
that  which  they  thought  fit  to  give.  It 
appears  from  the  judgment  thnt  they  did 
attempt  to  prove  it.  The  plaintiff  gave  some 
evidence  to  disprove  it,  but  the  burden  was 
not  upon  him  to  do  this.  The  issue  having 
been  raised  in  the  first  Court  and  the 
defendants  having  had  an  opportunity  of 
giving  evidence  upon  it,  and  not  having  done 
so,  it  would  not  be  right  for  us  now  to 
remand  the  case  in  order  to  have  that  ques- 
tion tried.  Indeed,  it  would  appear  from  the 
judgment  thnt  it  would  be  of  no  service  to 
the  defendants  to  remand  it  for  that  purpose. 
But  whether  it  would  or  not,  it  is  not  right 
that  fresh  evidence  should  be  now  produced, 
the  defendants  not  having  thought  fit  to 
give  the  evidence  when  the  issue  was  to  be 
tried  by  the  first  Court.  The  consequence 
is  that  the  plaintiff  has  shown  that  he  is 
entitled  to  the  property  the  widow  being 
dead,  and  the  defendants,  whose  title  depends 
upon  the  sale  in  execution,  have  failed  to 
show  that  they  acquired  by  the  sales  more 
than  the  right  which  the  widow  had,  and 
which  has  now  been  determined* 
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'  T»ie  leRnlt  is  tlml  th«  plairttiflffr  Clnifrt  ha« 
not  i>een  BWt  by  any  proof  on  the  pnrt  «f  tlie 
defeiidnnts,  aud  thnt  he  ought  to  huTo  a 
decree  f«>r  the  recovery  of  the  property  with 
coats  io  all  the  Coui  ib. 


The  9th  January  1875. 

Present : 

'  Tlie  Hon'ble  W.  Markhy  and  Romesh 

Ghunder  Mitter,  Judges, 

Hindoo  Law^ABnor  Wife — Conjugal  Rights 
Ca^e  No.  1985  of  1873. 

Special  Appeal  from  a  decision  passed  hy 

the    Judicial    Commissioner   of    Assam^ 

dated   the    \Oth   June    1873,  reversing  a 

*  decision  of  the   Moonsiff  of    Gowhattt/, 

[  dated  the  20/ A  May  1873. 

'Kaieeram  Dokauee  (Plaiutifi)  Appellant, 

versus 

MussnmutGeuilheneeand  otliers  (Defendants) 
'  Respondents. 

Baboo  Obhoy  Churn  Rose  for  Appellairt. 

No  one  for  Respondents. 

.  Aoeordiog  to  Hindoo  law,  after  marriage,  a  husband 
is  the  lepcol  guardian  of  his  wife's  person  and  property 
whether  she  is  a  mojor  or  minor. 

The  marriage  of  an  infant  being  under  the  Hindoo 
law  a  legal  and  complete  marriagCf  the  husband  has  the 
same  right  as  in  other  cases  to  demand  that  his  wife 
shall  reside  in  the  same  hoose  as  himself,  except  under 
atxml  eicenmttancea  sach  as  absolve  the  wife  from  the 
4uty. 

:  Mitter f  J, — Tmswas  substani tally  a  suit 
to  recover  possession,  of  the  person  of  the 
plnintiff's  wife.  It  was  brought  agaiist  Ihe 
^ife^  her  mother^  and  one  Puddo  Loohun 
Dass,  with  whom  the  mother  and  tlie  daughter 
(plain tiif's  wife)  were,  at  the  time  the  suit 
vas  instituted^  living. 

The  Court  of  first  instance  on  proof  of 
tlie  marringe,  which  was  denied  by  the 
defendants^  decreed  the  claim.  The  mother 
Musgamut  Gendbebi  appealed,  and  the  Judi* 
^ial  Commissioner  of  Assam  lias  reversed 
the  decree  of  tlie  first  Court.  The  following 
observatiou  in  the  Judicial  Coramissiouer's 
judgment  gives  the  whole  reason  upon  which 
the  decree  of  the  first  Court  has  been 
vevei^sed : — 

\  '*  I  feel  confideot,  however,  .  from  her 
appearance,"  (i,e^  the^  alleged  wife's  ap<^ 
pearance)  *'  that  at  the  present  time  she  b 
^*  not  uuich  if  any  thin^  over  twelve  years  of 
"  age,  aud  I  am  couviuc^  Uiat  she  uever  lived 


^a  day  with  the  pkfotilF  as  hh  wife— a 
'^  position  ihe  seemsr  to  me,  liowever,  froo 
*Mier  undeveloped  appearance  and  oiiiidisk 
'*'look  quit(»  uu^ited  to  occupy,  far  less  to 
"  hnve  occupied,  it  a  yeai*  ago." 

We  do  not  think  that  the  reasoa  assigDed 
hy    the  Judicial  Commissioner  is  siffieient 
in   law   for  dismissing    the  plaintifs  rait 
Aceoi'ding    16  Hindoo  law,  after  marriage, 
the  hushand  is  the  legal  guardian  of  liis  wife's 
(lerson    aud    pvofMrlj— whether    she   m  a 
major     or    a    minor    {vids     Ifaooagbten'i 
Hindoo    Law,     Vohime  I,    page   1€4,  and 
Colebfooke's   Di^t^est,    Yolmne  tl,  page  380, 
or  Book  IV,  Chapter   I,  Section  I,  ptgts  5 
and  6).     Tins   beingr   so,   tho  deteraiiittioa 
of  the  whole  case  def tends  npon  the  qoestioQ 
whether  or  not  the  miurriage  alleged  bj  iii« 
plaintiff  actoully  took  place*     This  questioo 
has   not   been     deteronined     by    the.  Lwer 
Appellate   Coort,   aad  if  it  be   foaadiBtiM 
afilrmntive,  a  decree   ougiit  to  be  givei  is 
phiiatiflTs   favor.      But  upon  the  60%  of 
the  Judioial  Conunissioiier,  no  decree  liwiH 
be  pfkssed  la  tliis  suit  agaiast  the  wi&  ilio 
being  a   mitiol*,    has  not  been  saed  tlmofh 
her  goardian.      The  decree   ought    to  b6 
t!iven  against  the  other  deft'ndants  dedtfing 
that  he,  the  plaintii^  is  eatttled  to  the  ooAtodj 
of  his  wife's  person.     The  question  Wbetliet 
a  suit  like   this  will  lie  in  a  Civil  Coort  bu 
been   authoritatively  settled  in  the  easo  o( 
Moonshee   Buzlool   Buheem    v.    SbomwoD- 
nissa  Begum,   ref>orted   ia   Moore's   Indiu 
Appeals,.  Volume  XI,  piage  606.* 

The  judgment  of  the  Lower  AppcHit^ 
Court  wift  therefore  be  set  aside,  aad  th« 
case  will  be  remanded  to  the  Court  of  A* 
Judicial  Commissioner  for  reiritl  wiA 
reference  to  the  observations  made  above. 

Markky,  J. — I  concar  in  ihiaking  that  the 
ground  upon  which  the  Judicinl  Commlssiooer 
hns  disposed  of  this  case  cannot  be  supported. 
The  ranrringe  of  an  infhnt  being  under  tb« 
Hindoo  law  a  legal  and  complete  marriage, 
the  husband,  in  my  opinion,  has  the  »ine 
ri^ht  as  in  other  cases  to  demand  th*t  bi« 
wife  shall  reside  io' the  snme  hease  ashfnigilf. 
I  do  not  think  that  any  Court  cad  deprite 
the  hasbaud  of  this  right  except  oron  some 
timgiWe  aad  definite  grounds  which  sbow 
tliat  under  the  special  circuntfstances  of  w* 
case  the  wlfb  is  abaolvnl  ft-om  this  dntf, 
and  her  pHrente  or  goardlans  ftom  the  duty 
of  surrendering  her  to  her  husband:  vA 
we  cannot,  in  my  opinion  say,  '^^^^ 
coutravening     «he    Hindoo    law,   that  iW 
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iafimey  of  the  wife  constitutes  such  a  f^roand, 
Uioogli  i(  mfghty  I  iliiuky  be  right  is  the  onse 
of  a  yery  young  girl  to  require  the  husbimd 
to  show  Uiat  she  would  be  placed  by  him 
Muder  the  immediate  eare  of  some  female 
Biember  of  his  family. 

I  therefore  concur  in  tlie  order  of  remand 
as  proposed  by  my  learned  brother. 


The  9th  Jauuary  1875. 
Present : 

Tie  Hou'ble  W.  Mnrkby  and  Romesh 
Cliunder  Miiter,  Judges, 

Cmfrng^  Hights^ Declaratory   Decree ^^Speeijie 
Ferformance-^Act  VIII  of  1859  s,  200. 

Case  No.  2221  of  1873. 

Special  Appeal  from  a  decision  ptused  by 
the  Deputy  Commissioner  of  Nowgong^ 
dated  the  16/ A  June  1873,  reversing  a 
decision  of  the  Extra  Assistant  Com- 
missioner  of  that  district^  dated  the  \Ath 
May  1873. 

Gaiha  Bum  Mistree  (Plain tiff)  ^;?peZ/aia/, 

versus 

If  oohita  Kochin  Atteah  Domoonee  (Defend- 
ant) Respondeni. 

Baboo  Aukhil  Chunder  Sen   for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

A  decree  in  ftvor  of  a  husband  which  declares  him 
entitled  to  his  conjagal  rights,  and  orders  his  wife  to 
return  to  his  protection,  is  intended  as  an  order  to  the 
wife  to  live  with  her  hosbaiid,  to  remain  in  his  house,  and 
Uiere  to  perform  the  duties  of  a  wife. 

Such  a  decree  is  an  authoritative  decision  as  to  the 
existence  of  the  relation  of  husband  and  wife  between 
the  parties,  bat  it  is  not  a  decree  for  the  specific  perforra- 
Auce  of  a  contract,  and  it  is  not  enforceable  hy  the  mode 
pointed  out  in  the  Code  of  Civil  Procedure  (Act  VIII  of 
l«59)s.200. 

Markby^  J. — ^In  this  case  the  plnintiff 
aaes  for  the  restitution  of  his  conjugal  rights. 
The  defendants  (the  alleged  wife  and  her 
moiher)  denied  the  mariiuge.  The  first 
Coiii*t  found  that  the  marriage  had  been 
solemnized  according  to  the  custom  of  the 
casie  to  which  the  parties  belouged,  the 
principal  feature  in  <  tlie  ceremony  being  the 
giving  of  a  feust  to  their  own  community. 
The  Deputy  Commissioner  has  reversed  this 
clecifion  on  grounds  which  appear  to  us 
altogether  arbitrary.  He  does  not  dispute 
ibtit  the  ceremony  took  place,  but  thinks  it 
^oes>uol  constitute  a  formal  moiTioge  cere^^ 


mony  so*  as  to  be  binding.  No  reasons  are 
giTcn  for  this  opinion  which  is  directly  con- 
trary to  the  evidence,  and  the  consequences 
of  such  a  decision  might  be  veiy  serious. 

W^,  therefore,  set  aside  the  judgment  of 
the  Deputy  Commissioner  and  order  him  to 
re- try  llie  appeal. 

This  is  the  judgment  of  tlie  Court,  but 
I  think  it  right  to  add  on  my  own  behalf 
some  observations  upon  the  form  of  the 
decree  and  the  nature  of  the  proceedings 
which  may  he  taken  upon  it.  This  seems 
to  me  the  more  necessary,  inasmuch  as  the 
first  Court  in  this  case  made  a  decree  in  a 
form  whicli  this  Court  has  expressly  and 
authoritatively  declared  to  be  erroueons. 

The  cases  in  which  it  has  been  decided 
that  a  decree  in  favor  of  the  husband  whose 
marital  rights  are  withheld  ought  to  be 
made,  lire  to  be  found  in  YI  Weekly  Reporter, 
pajre  105  ;  VIII  Weekly  Reporter,  page  467  ; 
and  XI  Moore's  Indian  Appeuls,  page  551.* 

The  decrees  in  the  two  former  cases 
declared  the  husband  "entitled  to  his  conjugal 
rigliis,"  and  ordered  the  wife  "  to  return  to 
his  prqtection.^'  The  Privy  Council  did  not 
make  ony  decree. 

Up  to  the  point  of  saying  that  the  suit  will 
lie  and  of  making  a  decree  to  the  above  effect, 
there  is  neither  doubt  nor  difficulty. 
Wherever  the  law  recognizes  that  the  relation 
of  husband  uud  wife  exists,  it  also  recognizes 
that  the  husband  is  bound  to  live  with  the 
wife,  and  the  wife  with  the  husband,  and  if 
that  obligation  be  denied  by  either  of  the 
parties  to  the  marriage,  the  Courts  ought 
certainly  to  declare  the  right  to  exist.  If 
also  any  person  should  interfere  and  prevent 
the  wife  from  returning  to  her  husband,  or 
the  husband  to  the  wife,  there  is  no  difficulty, 
as  far  as  I  can  see,  in  punishing  this  invasion 
of  the  rights  of  others,  and  even  in  compen- 
sating the  injured  party  to  some  extent. 
Tiie  real  difficulty  arises  when  we  come  to 
deal  with  a  refusal  to  perform  the  coujugtd 
duties  by  one  of  the  parties  to  the  marriage 
after  the  existence  of  the  matrimonial  rela- 
tion has  been  ascertained. 

It  appears  to  have  been,  at  one  time, 
thought  that  in  this  country  the  duty  of 
cohabitation  should  be  enforced  by  seizing 
and  making  over  the  recreant  party  bodily 
to  the  claimant,  and  cases  are  mentioned 
in  which  this  has  been  directed  in  tlie 
case  of  a  wife  refusing  to  return  to  her 
husband.  I  am  not  aware  of  any  case  in 
which   it  has   been   suggested  that  similar 
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irioloni  mensutes  ^lidnld  l^e  taken-  opnainst  a 
-iiuaband  refuBiog  to  re«eiTe  hia  wife  ;  acnd 
^le  coses  in  which  a  wife  has  so  b«en  treated 
are  obvioosly  based  oponnhe  notiou  ihafe  tha 
Iraaband  purchases  ilie  wife  at  marriage,  and 
(tliat  she  thereby .  becomes  an  article  of  his 
property.  Widely  as  this  aotiati  has 
prevailed  in  tlie  wivrid,  T  need  soarcely  Fay 
that  it  is  > wholly  abhoiTent  to  the  Hindoo 

In  wliat  way  then  is  the  decree  to  be 
enforced  ?  As  far  as  I  have  been  able  to 
difecoTer,  there  is  bnt  oue  recent  case  du ect 
upon  tills  points;  and  as  I  am  unfortunatdy 
unable  to  agree  with  the  opinion  there 
expressed,  greatly  as  I  respect  it,  I  feel 
myself  bound  to  consider  the  question  at 
-some  length. 

Mi^.  Justice  Mscpberson,  in  ihe  case 
reported  in  VI  Weekly  Reporter,  p.  106',  after 
^expressing  his  opinion  that  tlie  person  of 
the  wife  cannot  be  taken  in  execution,  says 
that "  a  suit  will  lie  for  a  declaration  that 
^'the  husband  is  entitled  to  his  marital 
**  rights,  and  for  an  order  that  the  wife  do 
"return  and  live  with  him.  Such  an  order 
''  is  an  order . '  for  the  performance  of  a 
**  particular  act '  within  the  mesning  of  Sec- 
**  tion  20a  of  Act  VIII  of  1859,  and  if  the 
'"  wife  refuse  to  obey  it,  the  decree  may  be 
"  enforced,  as  that  Section  provides,  by  the 
**  imprisonment  of  the  wife,  or  by  attachment 
.  **  of  h&r  property,  or  by  both  imprisonment 
"  and  attachment." 

Mr.  Justice  Seton-Karr  in  the  same  case 
adhered  to  the  view  that  the  wi/'e  could  be 
delivered  over  bodily  to  the  husband  in 
execuiion.  Mr.  Justice  Jackson  concurs 
with  Mr.  Justice  Macpherson  in  tliinking 
that  there  can  be  no  delivery  of  the  body  of 
_the  wife,  to  her  husband.  This  judgment, 
however,  is  not  quite  so  explicit  as  to  the 
mode  in  which  the  decree  is  to  be  enforced, 
and  no  doubt  that  question  was  not,  strictly 
speaking,  under  judicial  ooufiideraiion. 
-  Assuming,  as  laid  down  in  that  caae  and 
in  the  cose  reported  in  VIII  Weekly 
fieportei^  pt  467,  that  tlie  decree  oaght  to 
'  oontain  an  order  to  tlie  wife  to  return  ro  her 
husband's  protection,  stall  I  doubt  whether 
anch  an  order  is  an  order  fw  ihe  performance 
of  a  particnhir  act  within  the  udenniug  of 
Seciiou  200  of  the  Code  of  Civil  Procedure. 
I  think  some  meaning  is  to  be  given  to  the 
word  *>*  particular,"  and  an  order  to  a  wife  to 
retnm  to  her  husband's  i^rolecttcii  'Cnnnot  in 
jny. -opinion  be  called  an  or4er  lor  the 
performance  of  9  paiticiilaj:  4ict.    It  clearly^ 


could  noi  be  said  that  such  a  decr^  would 
be  obeyed  shnply  by  a  return  ro  the  hosbaod's 
house  only«     I  tliink  the  decree  is  intended 
as  an  order  to  ihe  wife  to  live  with  her 
husband,  to  remaiu  in  his  liouse,  and  there  to 
perform  the  duties  of  a  wife.    Nuw,  if  ir» 
accept  .'the  -view  that  aarria^e  is  a  oontrnct, 
and  that  such,  an  order  is  an  order  for  spesjfie 
performance  of  a  contract^  we  are  at  ouce 
met    by    this    difficulty   that  it,  would  be 
contrary  to  tvell-establlshed  principles  that 
such  a  decree  to  be  so  enforced  should  be 
made   at  alU    It  is  not,  I  believe,  considered 
to  be  within  the  provinCO  of  the  Court  of 
Chancery  in  England,  and  I  have  no  reason 
16  believe  that  it  is  within  tlie  prof  iaee  0f 
the  Courts  her^  to  decree  epeetfic  p^fvrm- 
ance  of  contini^>us  duties  wliich ,  the  Court 
has  no  m^ns  to  enforce  except  by  repealed 
iifffiottoti  of  fine  and  imprisonment.   ^rhi«  I 
understand  to  b«  the  opinion  expressed  i>7 
the  Lord  Chancellor  Cranwortii  iuBlackeUv. 
Davie,     L.  R.     Bq.,     YoL   I,     page  JJ7, 
oretruling  4liediffclsio«t^f  Wood,  V.-(l,i*o 
had  attempted  to  do  something  .of  the  M 
but   which    attempt    the    Lord    Chaac^or 
characterized  as  •'perfectly    novel."    TKh 
seems  to  be   in   accordance   with  previous 
decisions.     There  is,  no  doubt,  a  good  deil 
of  dtsaretton  in  suoh  oases,  i>at  I  do  Dot 
think  a  contrnot  of  n^arriage  could  possibly 
be  enforced,  withoiit  taking  a  very  different 
view   of  the   powers  of  the   Courts  of  tliis 
country  from  that  taken  4>£  their  own  powers 
by  English  Courts  of  Chancery.     The  case 
most  like  this  is  that  of  contracts  of  partuer- 
afaip    which   are   not  specifically  enforeed ; 
the  reason  frequently  given  being   that  it 
would  be  like  attempting  to  enforce   a  con- 
tract of  marriage  (LIndley  on  Fnrtnership) 
Moreover,    tliough    I    feel   bound  einpliati- 
cally   to   dissent  from   the  opinion   of  Mr. 
Justice  Seion-Knrr,  that  a  wife's  person  can 
be   seized  in   execution   of  decree,  I  think 
there  is  force  in  iiis  observations  on  the  pro* 
posed  proceedings  uadHT  Stettoa  200^  where 
he  says  :^— *'  Nor  do  I  tliink  that  the  prorisioa 
^'  for  imprisonment  of  the  party  (in  Sectifln 
'*  200)  against  whom  the  decree  is  made,  and 
*^  for  attaching  his  property-  ought,  or  was 
'^  intended,  10  apply  to  such  a  case.    Surely, 
^*  it  would  be  a  harder  course  to  imprison  a 
**  reluctant  wife  than  to  deliver  her  to  h&t 
^husband    who  wishes    to    ooliebii*"    Mr. 
Justice  Seton^^Karr  seenw  to  have  tbouglit 
that  if  yon  are  to  compel  the   woman  10  co- 
habit at  all,  (hen  the  direct  way  of  douig  so 
by  delivering  her  person  to  her  husband  k 
notmoc^  inhuman  and  infinitely  moie  effiM^ 
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tuil  Uiflo  throffing  her  into  prison,  and  80 
£ir  I  am  disposed  to  agree  wiili  him. 

It  appears  lo  me,  iiOFreyer,  that  aach  a 
decree  cnunot  be  coDaidered  as  one  for  the 
ipeeific  performance  of  a  contract  at  all.  I 
ua  uot  nnwiUlng  to  look  upon  marriage  as 
a  contract,  birt  1  do  not  think  it  is  a  contract 
wiiicfa  Conrts  of  law  would  be  wise  to 
undertake  specifically  to  enforce.  I  think 
tb  case  is  one  of  an  entiriilj'  exceptional 
kind.  The  Privy  Council  (XI  Moon*,  651)* 
kTe  held  that  a  suit  for  the  restitution  of 
tai)igal  rights  will  lie.  I  do  not  think  any 
*m  should  be  laid  on  the  term  ^  restitu- 
te of  conjugal  rights,''  oe  there  used,  or 
tbt  it  expresses  in  any  way  definitely  what 
tort  of  a  decree  should  be  given,  or  what 
pweediofrs  can  be  taken  subsequent  to 
decree.  This  decision,  so  understood,  I 
dieerfuliy  accept  because  it  appvars  to  me 
lint  it  is  absolutely  necessary  that  a  hnsband 
and  wiikabcoid  Kmivb  some  means  of  obtain- 
ing aa  ttuthoritative  decision  as  to  whether  or 
NO  Uiey  really  stand  in  that  relation.  If  a 
deeiaion  cnnnot  be  obtained  binding  on  all 
tlie  world,  it  is  at  lenst  desirable  that  one 
ilioald  1)0  obtained  binding  upon  themaelves, 
and  upon  which  other  persons  may  act  with 
a  reasoanble  degive  of  safety.  But  I  con- 
aider  the  Privy  Council  to  lay  down  no 
more  than  that  a  suit  to  ascertain  the  exist* 
eace  of  this  relation  can  be  maintained ;  and 
(arefolly  to  obetaiii  from  laying  down  any 
inai  propositions  of  hiw  upon  the  exact 
form  of  decree  or  exact  mode  of  enforcing 
tlie  decree.  All  the  rest  of  the  judgment 
ia  intended,  as  I  understand  it,  to  call  atteii* 
tioQ  to  the  importance  and  gravity  of  the 
iBiUter,  and  to  overrule  emphatically  the 
contention  then  put  forward  at  the  bur  that 
DO  suit  of  tlie  kind  would  lie  in  India  at  alL 

I  do  not,  indeed,  think  it  likely  that  any 
one  will  contend  that  t^e  bare  declncalion 
^  the  existence  of  the  relation,  even  if  not 
'*  relief"  in  the  technical  sense  of  that  term, 
ift  sot  of  tlie  greatest  value  and  assistanee 
to  the  parties  :  whaU  seems  to  be  considered 
is  that  tlie  Conrte  mtuty  in  order  to  be  logi- 
cally consistent,  follow  up  this  dedaration 
with  all  the  powers  which  they  possess. 

That  the  Courts,  however,  are  not  hemmed 
jn  bjr  any  such  absolute  necessity  is,  I  think, 
indisputable.  The  simplest  and  most  direct, 
wd  indeed  the  oiily  really  effectual,  mode 
of  enforcing  the  obligntioo,  and,  therefore,  the 
one  to  be  adopted,  if  die  Courts  have  no  dis- 
cretion is  the  exercise  of  their  power,  is  to 
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bring  the  parties  together  by  force.  But  this 
has  been  uniyersally  repudiated,  not  only  in 
India,  as  is  above  shown,  but  in  every  other 
country  as  shocking  to  our  feelings  of 
humanity.  Tiie  alternative  of  forcing  the 
recusant  party  into  compliance  by  imprison- 
ment is  a  course  which  to  my  mind  has  little 
to  recommend. it  by  comparison,  and  though^ 
not  quite  as  universally  ooDdemned  has  also 
beeu  very  generally  repudiated.^  During 
the  anxious  enquiry  which  I  have  thought 
it  my  duty  to  make  upon  this  subject,  I 
have  ascertained  that,  upon  the  continent  of 
Europe,  the  right  both  of  the  husband  and 
of  the  wife  to  cohabitation  (in  the  etymolo- 
gical sense;  the  husband  selecting  the  plnce 
of  residence,  is  everywhere  considered  aa 
altog4$tlier  beyond  dispute.  So  also  is  the 
rifht  to  proceed  against  and  to  punish  any 
third  person  who  detaina  n  wife  from  her 
husband  :  so  also  is  the  ri^ht  of  the  bus-  • 
band  to  maintain  a  suit  against  the  wife  if 
she  refuses  to  acknowledge  the  marital 
rights.  But  all  attenipts  at  enforcing  this 
duty  by  compulsion  Itava  beeq  abandoned 
or  very  nearly  so.  The  only  trace  of  com- 
pulsion wiiich  1  have  found  is  in  some 
smaller  states  of  Germany,  where  a  very 
small  fine  or  a  few  day's  simple  confinement 
of  the  woman  appears  to  be  allowed. 
If  this  pixKluoes  no  efiect,  no  further  pun- 
ishment can  be  inflicted.  The  Prussian 
Courts  have  expressly  decided  that  no  direct 
compuUion  whatever  can  be  applied.  The 
matter  has  bsen  the  su)»ject  of  considerable 
discussion  in  Austria  aud  in  France.  In 
the  latter  country  I  am  informed  on  the 
highest  authority  that  the  question  has  been 
settled  against  the  use  of  compulsion.  In 
Austria  1  am  not  sure  that  the  question  has 
been  finally  set  at  rest,  but  I  have  reason  to 
believe  tliat  the  leaning  is  strongly  against 
the  use  of  any  such  means. 

If  we  coti aider  the  law  of  England,  I  think 
the  difficulties  about  the  Civil  Court  at- 
tempting to  enforce  by  compulsion  tho 
observance  of  conjugal  duties  are  in  no  way 
lessened.  Perhaps  some  persons  would  be 
inclined  at  first  sight  to  treat  tlie  law  of 
England  as  afi'ording  an  example  of  the 
almost  unbounded  exercise  of  judicial  power 
in  this  direction  :  and  if  we  look  to  forms  and 
words  only,  it  is  so.  The  old  ecclesiastical 
Courts,  that  is,  the  Church,  claimed  to  have  the 
power  to  enforce  specifically  the  performance 
of  conjugal  duties  in  their  mitautest  particulars, 
and  gave  decrees  accordingly.  But  inas^ 
much  as  these  Courts  soon  found  that  they 
had    mo   efiectoal    iodependeot    power    of 
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enforcing  their  decrees  when  pronounced 
(3  Black.  Comm.,  101),  this  claim  was  not  so 
enbstantial  as  at  first  sight  appears.  I  nm  un- 
able to  find  any  exact  information  in  any  books 
available  to  me  as  to  the  exact  proceedin<;s 
which  could  be  taken  upon  the  decree  of  an 
ecclesiastical  Court  for  tlie  restitution  of 
conjugal  rights.  Undoubtedly,  the  ecclesi- 
astical Courts  had  a  right  to  cull  in  the 
ordinary  civil  power  in  aid  of  its  own  weak 
authority  (Black.,  ubi  supra),  but  whether 
from  the  difficulty  of  the  procedure,  or  the 
contempt  entertained  for  those  who  invoked 
the  assistance  of  the  Court  for  such  pur- 
poses (3  Black.,  94),  such  extremities  were, 
I  believe,  very  rarely  proceeded  to.  No  doubt, 
the  Court  which  now  exercises  jurisdiction 
in  matters  matrimonial  iu  pltice  of  the  old 
ecclesiastical  Courts  has  tlie  same  power  of 
enforcing  its  decrees  as  the  Court  of  Chnn* 
oery,  but  I  can  only  find  three  cases  in  the 
reports  since  the  new  Court  was  estnblislied 
in  which  wi'its  have  been  actually  issued. 
It  is  significant  that,  in  two  of  these  ca-^^es, 
the  recusant  party  had  already  escaped  out  of 
the  country. 

But  surely  when  we  look  to  the  law  of 
England  for  a  guide,  it  is  where  that  law 
is  in  harmony  with  the  general  principles  of 
equity  and  jurisprudence  that  we  sliould 
adopt  it ;  not  where  it  is  exceptionnl.  That 
tlie  Euglish  law,  on  the  subject  of  enforc- 
ing conjugal  riglits,  is  exceptional,  I  have 
no  mauner  of  doubt.  It  is  based  on  the  canon 
law  or  the  law  of  the  Church,  and  as  far 
as  I  .can  gather,  the  following  are  the  pro- 
positions which  that  law  maintained : — ( 1 )  that 
all  sexual  intercourse,  except  betweeu  husband 
and  wife,  is  a  mortal  sin  ;  (2)  that  marriage 
is  a  divine  institution  entirely  under  the  con- 
trol of  the  Church  ;  (3)  that  all  marriages  not 
sanctioned  by  the  Church  are  unlawful  ;  (4) 
that  divorce  is  impossible ;  (5)  that  the  Cliui*ch 
can  release  the  parties  from  their  conjugal 
duties  ;  and  (6)  that  they  can  enforce  these 
duties  in  the  minutest  particulars.  Thelaw  of 
England  has,  iu  modern  days,  to  a  very  great 
extent,  rejected  these  pretensions  and  modi- 
fied these  views,  but  they  have  not  as  yet 
been  radically  removed:  rather,  how- 
ever, in  my  opinion,  because  they  produce  but 
small  practical  evils  than  from  any  approval 
of  the  principles  ou  which  they  rest. 

The  state  of  the  law  iu  America  seems 
to  me  to  show  very  cleary  how  repugnant  it 
is  to  the  principles  which  govern  the  ordi- 
nary Civil  Courts  to  attempt  to  enforce 
the  performance  of  conjugal  duties  by  com- 
pulsion.   The  Com^oa  Law  of  America  on 


the  subject  of  marriage  is  the  law  as  it  stood 
in  England  when  those  colonies  were  fonnded: 
includint;,  therefore,  the  law  of  marriage  ns 
administert^d  in  the  ecclesiastical  Courts  snd 
based  originally  upon  the  canon  law.  But 
the  colonies,  though  they  take  the  law  of  the 
mother  country,  do  not  tnkf)  her  Courts,  and 
there  never  have  been  in  America  Courts  of 
ecclesiastical  jurisdiction.  Solely,  therefore, 
because  no  Court  has  been  specially  vested 
with  the  particular  power  of  eu forcing  the 
performance  of  conjugal  duties,  no  Court  io 
America  ever  has  enforced  those  duties,  and 
that  part  of  the  law  has  in  fact  become 
obsolete.  (See  Bishop  on  Marriage  and 
Divorce,  Volume  I,  Chapter  4,  pastimy, 
Nothing  could  show  more  strongly  how  com- 
pletely this  portion  of  the  English  law  stands 
apart  from  the  oinlinary  law   of  the  coiiutrj. 

It  appears  to  me,  therefore,  that  if  we 
were  to  hold  that  a  Court  could  enforce  tlie 
cominuous  performance  of  conjugal  duties  b/ 
unlimited  fine  and  imprisonment,  we  sIimIcI 
place  the  law  of  this  country  in  oppositifflto 
the  law  of  the  whole  civilized  world,  exeepi 
the  eccleniastical  law  of  England.  That  ibe 
ecclesiastical  law  of  England  is  not  biuHog 
upon,  or  suitable  to,  the  nou-Christinn  inhabit* 
ants  of  this  country,  even  where  there  is 
jurisdiction  to  apply  it,  is  fully  shown  by  the 
decision  of  the  Privy  Council  in  IV  Weekly 
Reporter,  91.  The  remedy  for  matrimonial 
grievances  must  (as  there  shown)  be  applied 
by  the  ordinary  Civil  Courts  acting  u^oo 
ordinary  legal  principles,  and  applying  thelaw 
of  the  community  to  which  the  parties  beloug. 
There  is  nothing  which  leads  me  to  suppose 
that  the  Hindoo  hiw  is  less  humnoe  in  this 
matter  than  that  of  other  civilized  eouatries, 
or  that  severer  remedies  are  required  here  in 
case  of  matrimonial  differences  than  bafe 
been  found  effectual  elsewhere. 

For  these  reason?,  although  I  think  that 
the  existence  of  the  relation  of  husband  mwi 
wife  ought  to  be  enquired  into  iti  this  case, 
and  if  it  exists  declared,  and  though  I  tliiok 
there  is  no  reason  why  the  decree  should  not 
order  the  wife  to  return  to  her  husband's 
protection,  as  has  been  done  iti  the  other  cases, 
and  as  her  duty  clearly  i?,  yet  I  cannot  gi^e 
my  assent  to  the  proposition  that  this  decree 
is  enforceable  by  the  mode  pointed  out  m 
Section  200  of  the  Code  of  Civil  Procedure. 
That  question  has  not  yet  formally  arisen  for 
determination,  but  as  in  the  other  cases,  whijsj 
making  a  decree,  an  opiuion  has  been  expressed 
as  to  how  it  is  to  be  enforced,  I  have  thought 
it  right  to  express  my  opiniou  also. 

MiUer^ «/.— I  concur. 
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The  901  January  1875. 

Present  : 

The  Hon'ble  W.  Mnrkbj  and  Romesh 
Chunder  Mitter,  Judges. 

EzecuHon  Proceedings^ Act  Vlll  of  1859 
i.246-Zijiiito<uwt— ilc/  /Z  0/1871,  $ch,  II, 
art  167. 

Case  No.  153  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
h  the  Officiating  Judge  of  Dinagepore, 
dated  the  18/A  April  1874. 

fiooboo   Pjaroo     Tuhobildnrinea     (Decree* 
holder)  Appellant^ 

versus 

Syud  Nasir  Hoaaein  (Judgment-debtor) 
liespondent, 

Mr,  /.  5.  Rochfort  and  Baboo  Sreenath 
Doss  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Bhowanee 
Chum  Dutl  for  Respondent. 

The  effect  o!  an  order  striking  off  execution  proceed- 
ings in  conseqaence  of  an  adverse  decision  against  the 
decree-holder  under  Act  VIII  of  1859  s.  24C  ia  not  to 
diipose  fiaally  of  the  application  for  attachment  and 
>ale.  And  if  the  result  of  a  regular  suit  prosecuted 
with  due  diligence  is  a  final  decree  in  his  favor,  and  he 
m&kes  an  application  for  the  execution  of  this  decree, 
nch  application,  whatever  its  form,  is  in  substance  one 
^  the  continuation  of  the  former  proceedings,  and  is 
therefore  not  an  application  to  execute  the  decree  within 
Ae  meaning  of  Act  IX  of  1871,  sch.  II,  art.  167. 

Markbg^  J. — Ik  this  cose,  certain  property 
hating  been  attaclied  by  the  decree-bolder 
in  execution  of  his  decree,  as  being  the 
property  of  his  judgment-debtor,  a  tliird 
perwa  came  forward  and  claimed  the  property 
mider  Section  246  of  the  Code  of  Civil 
Procedure,  and  on  this  claim  the  property 
^w  released  from  attachment,  and  the  exe- 


cution   case    was    struck    off   on    the   7th 
June  1870. 

The  decree-holder  then  at  once  brought  a 
suit  to  havt)  it  declnred  thut  the  propHrty  did 
in  reality  belong  to  his  judgment-debtor  and 
was  npplicnble  to  the  payment  of  his  debts. 
That  suit  apf)ears  to  have  been  prosecuted 
with  diligence,  and  the  decree-holder  obtained 
a  fiuul  decree  in  his  favor  on  the  28th  of 
February  1873. 

On  the 5ih  December  1873,  the  decree«ho1der 
again  made  an  application  for  the  execution 
of  his  dectee,.  which  bus  been  dismissed  on 
the  ground  that  it  is  bai'red  by  the  provisious 
of  Act  IX  of  1871. 

For  the  reasons  stated  by  ns  in  a  case 
reported  in  XXII  Weekly  Reporter,  page  154, 
we  agree  with  the  Judge  that  the  new  law  is 
applicable. 

We  also  think  that  it  is  clear  that  no 
apf>lication  to  enforce  or  keep  in  force  this 
decree  was  raadrt  within  three  years  of  the 
5th  December  1873. 

It  remains,  however,  to  be  considered 
whether  the  aptdication  made  on  that  date 
was  a  fresh  application  and  the  commence- 
ment of  new  proceedings,  or  a  continuation 
of  the  former  proceedings. 

We  think  that  this  question  must  be 
determined  by  a  consideraiion  of  all  the 
circumstances  of  the  case.  If  the  effect  of 
the  order  of  the  7th  June  1870,  striking  off 
the  execution  proceedings,  be  fin«lly  to  dispose 
of  the  prayer  contained  in  that  application, 
then,  undoubtedly,  the  subsequent  application 
of  the  5th  December  1873  must  be  deemed 
to  have  been  made  for  the  commencement  of 
fresh  pioceedings.  But  we  do  not  feel 
compelled  to  say  that  the  order  of  the  7th 
June  1870  has  that  effect.  That  order  was 
passed  in  consequence  of  the  result  of  the 
enquiry  under  Section  246  of  Act  VIII  of 
1859  proving  adverse  to  the  decree-holder. 
The  Court  liohiing  an  enquiry  under  Sec- 
tion 246  of  Act  VIII  of  1859  found  that 
the  property  ought  not  to  be  sold  as  belonging 
to  the  judgment-debtor,  but  ought  to  be 
released  from  attachment  as  the  property  of 
the  claimant.  But  this  investigation  was  not 
final  ;  it  was  subject  to  revision  in  a  regular 
suit,  which  suit  the  party  cast  in  it  imme- 
diately brought.  Therefore  the  effect  of  this 
order  striking  off  execution  proceedings  in 
consequence  of  an  adverse  decision  against  the 
decree-holder  under  Section  246  of  Act  VIII 
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of  18^1  W4I4,  tiiat  ibe  docr^^-Uolder's  pi^er 
for  the  sale  of  the  property  cluimed  by  the 
third  party  as  his  owa  could  not  be  gruuted, 
unless  %ht  result  arrived  at,  in  the  enquiry 
Uhder  Section  246  of  Act  VIII  of  1869  were 
found  erroneous  in  the  subsequent  regular 
Buit  brought  to  impugn  its  correctness. 
Cousequeutiy  it  was  not  an  order  finally 
disposing  of  the  decree-holder's  appliouiion 
for  the  uttachment  and  side  of  a  particuiar 
property.  Whatever  mny  be. the  form  of  the 
last  npplicaiiou  dated  the  5th  December  1873, 
in  subsinno^  it  was  an  application  to  the 
Court  for  the  continuation  of  the  former 
pruceedingfl  on  the  ground  that  the  bur  that 
was  set  up  by  reason  of  the  adverse  order 
under  Section  246  had  been  removed  by  the 
decision,  in  the  subsequent  regular  suit. 
Per  these  reasons,  we  liold  that  it  was  not 
tin  application  to  execute  the  decree  within 
the  meaning  of  Scliedule  II,  Article  167  of 
Act  IX  ot  1871.  It  is  not  disputed  that 
the  originui  application  for  the  executiou  of 
the  decree  by  tlie  aituchmeu t  un.d  side  of 
this  particular  pro^terly  was  made  withiu  the 
time  allowed  by  the  then  existing  law  of 
limitation.  Consequently,  it  follows  that  the 
^decision  of  the  Lower  Court  holding  the 
-decree  incapable  of  execution  as  barred  by 
•limitation  cannot  etiind.  The  re:sult  is  thnt 
tlie  present  appeal  will  be  decreed,  and  the 
Lower  Court  be  directed  to  proceed  with  the 
execution  of  the  decr^^e. 

The  view  we  have  taken  of  these  proceed- 
ings is  not  open  to  the  observation  that  ihe 
time  for  executuig  the  decree  in  such  a  case 
thus  becomes  ]>ractically  unlimited.  Though, 
in  the  present  case,  we  hold  that  the  striking 
^ff  the  execution  case  did  i)Ot,  under  the 
circumstances,  put  an  end  to  the  prooeedi^igs, 
we  do  not  say  that  if  the  judgment-creditor 
had  been  dilatory  or  negligent  in  pursuing 
Ills  remedy  that  the  result  would  have  been 
the  same.  What  we  hold  is  that  having 
diligeutly  pursued  his  remedy  to  get  the 
order  under  Section  2^6  set  aaide,  it  may 
fairly  be  held  that  the  execution  proceediuge 
in  this  case  have  been  coniiuuoufif  and  that 
he  is  proceeding  now,  not  upon  a  fresb  appli- 
cation, but  upon  his  former  application. 

For  these  reasons  we  think  that  this 
application  was  not  barred  and  that  the 
execution  ought  to  be  proceeded  with.  The 
decision  of  the  Lower  Court  is  revei'sed 
and  the  case  remanded.  Costa  of  this  appeal 
to  be  costs  in  the  execution  proceedings. 


[Pbitt  Cooncil  Judqkbwt.] 
The  14th  January  1876. 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert  F. 
Collier.  . 

Hindoo  Wife — Life  Interest — Dowl 

On  Appeal  from  ike  Sipk    Court  of  Jndir 

couture  at  Fori  WiUiam  in  Bei^gol^ 

Mohima  Chunder  Roy  and  ano.ther 
versus 

Diirga  Monee  and  imnth^. 
Where  a  Hindoo  wife  is  entitled  to  an  absolate  esUtt 
in  certain  property,  her  husband  cannot  cut  down  b«r 
iutereat  to  a  liie^ioterest  by  aay  dowl.  which  1m  Bt; 
make. 

'fHTB  was  a  snit  brooght  by  the  eons  of 
Til  lock  Chunder  Roy  by  ope  of  his  wiw, 
against  the  daughter  of  his  other  wife,  to 
recover  possession  of  certain  properly  whidi 
the  daajjhter  alleged  that  iicr  moihet-,  vlio 
died  before  the  $uir,  was  entitled  ro  vn 
estate  of  inheritance  in  the  nature  of  jottook 
or  strecdhun,  but  which  as  the  sons  ti^tv^ 
belonged  to  her  only  f^r  her  life,  and  afiet 
her  deatli  reverted  to  them. 

The  plaint  reii^s  chiefly  upon  a  eertiio 
dowl,  which  is  described  in  these  terms:— 
**  Agreeably  to  the  deed  of  specificaiioa  of 
''shares  of  our  father,  Tillock  Chunder  Roy 
«  Chowdhry^  on  the  18th  Byeack  1244^8^ 
"and  the  list,  dated  tlie  27lh  Joisto  1244, 
"  signed  by  him,  the  six  katas  (plots)  written 
**iii  the  under-mentioned  first  schedule,  and 
•*the  two  k^tas  (plots)  of  property  written 
"  in  the  .second  schedule,  wei*e,  on  aocouut  of 
**  maintenance,  held  possession  of  by  our 
"  stepmother,  Manoka  Chowdranee,  under 
"these  conditions, — that  she  should  iu  bee 
"lifoiime  enjoy  the  proceeds  of  the  said 
**  property,  without  the  power  of  making 
**over  the  same  by  sale  or  gift,  and  on  lier 
**  death  the  said  property  would  devolve  on 
«*  the  sons  of  our  fatlier."  In  the  first  sclie- 
dule annexed  to  tlie  jdnint  they  described 
the  six  portions  of  the  property  which  tbey 
had  mentioned,  artd  in  the  second  ,tho  otber 
two*  Durga  Monee,  the  defendant,  io  h*^ 
written  statement,  says  in  answer,  wit^ 
respect  to  properties  Nos.  1  to  6  inclusive, 
ihey  belonged  to  her  mother.  No.  1.  «''J 
says,  was  lier  mother's  jowtook  estafe,  »«" 
Nos.  2  to  6  property  acquired  by  her  motli*' 
from  luer  Btreedhun  estate.  Bot  witkree|»ect 
to  No«.  7  and  8,  she  says  that  they  were 
assigned  by  her  ftttlier  to  lier  mother  under  • 

♦  Prom  the  jmh^meat  of  K^mp  apd  GltfV^i  ''^'• 
dated  7th  July  1865. 
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irriiJBg  of  tJie  2\si  Joisto  1244,  that  ts^  a 
writing  or  list  made  by  Itim  oo^  the  2ud  of 
June  1837,  shortly  before  his  death.  It  is 
ytrj  mnteriftl  to  distinguish  beiw^en  the 
tklet  wbich  she  sets  up  tu  tliese  two  seta  of 
procerty't  respeotiFely,  the  first  being  a  title 
of  lon^  standing  iii  tier  mother,  who  obtained 
an  estnfte  of  iukeritAnoe  by  conveynncet  of 
ID  enrly  dnte,-  tJie  second  restiu^  entii*eiy 
opoQ  (his  list  of  JuiiH  1837,  a  distinction 
which  has  not  been  adverted  to  by  either  of 
tbe  Courts  in  Indin. 

Tbe  piaintiffs'  and  defendahtsV  cases  may 
)» tlos  respectively  stated.  The  plaintiffs 
|iti  iro  evidence  whatever  of  any  title  or 
ftifJBon  the  part  of  their  father;  they  put 
■Qodeedfl,  they  gtive  no  evidence  of  receipts 
ifrent  or  profits,  or  nny  evidence  customary 
ioaetioDsof  this  kind,  but  they  put  in  this 
Mvhich  bears  date  tlie  25th  April  1837, 
ionie  two  months,  or  a  little  more  it  may  be, 
before  the  denth  of  their  father,  the  purfiort  of 
liich  is  thifl,-**«thnt  after  making  a  partition 
•f  tbe  gr^at  bulk  of  his  property  among  his 
foor  MHig,  he  proceeds  to  sayt — ^^ "Besides  this  I 
"have  two  wives,  Sree  Manoka  Chowdniuee," 
— tliat  is  the  mother  of  the  defenciant,  •*-*^  and 
'^Srfte  Raj  Monee  Chowdranee.  The  jageers 
''and  other  property  of  mine  which  they 
"hold  in  their  possession  shall  be  confirmed 
"to them  during  their  lives  in  lieu  of  main-* 
"teoanre.  They  shall  have  no  power  of 
"miikiog  sale  or  Itibba  of  the  same.  On 
''their  deaths  tlie  sons  will  receive  equal 
"sliares  thereof  respectively.  Moreover, 
''when  tlie  mainteimnce  is  insufficient,  tiie 
''deficit  will  be  made  up  in  a  reasonable 
"ininner."  They  also  put  in  a  Hit  of  [>ro- 
peny  stated  to  have  been  made  by  th»*ir 
fntiieroa  th^  Bth  of  June  1887,  abont  six 
weeks  after,  and  vety .  shortly  before  his 
death,  which  begins  in  this  way  :-^*^  jLjst  of 
"the  property  assigt^ed  over  as  maintenHiice, 
"Creditor  Manoka  Chowdraitee  mid*  debtor 
"Tillook  Chuiider  Roy."  Tlien  follows  a 
iWriptioa  of  lands  wliioli  are  stated  to^h^ve 
^n  previously  giv^n,  a  description  which 
Bubstauti ally  agrees  with  the  first  schedule 
w»  die  phiint,  relating  to  lands  Nos,  1  to  6 
ui  lusive.  Tli^fe  are  described  as  previously 
given.  Then  tiiis  list  gives  this  headii)g~- 
"Given  for  making  np  the  deficit,"  under 
which  heading  follows  a  description  of  pi*o» 
perty  snbstJintially  corw^pouding  with  Nos* 
/  and  8  in  the  plaint. 

The  plaintiflfs  have  shown  that  in  May 
1887  a  petition  sfiating  the  exocution  of  the 
^owl  and  its  material  provisions  was  filed 
^7  or.ia;  ti)e  name  ^  of.  TiUock  Chuuder  fioy 


in  tbe  Coart  of  the  Jodge  of  Zillah  Buha- 
gauga,  and  that  the  dowl  itself  was  filed 
shortly  after  the  death  of  Tilloek  in  a  pro- 
ceeding wheireby  his  sons  sought  to  substi- 
tute themselves  for  him  as  parties  .to  a  snit ; 
they  have  also  put  in  copies  of  two  vakalut- 
namahs,  executed,  the  one  by  tlio  widow,  tho 
other  by  tii©  sons  of  Tilloek  Chunder,  in 
Febmnry  1839,  from  which  it  appears  that 
the  widow  having  set  Df)  some  riglit  of  adop- 
tion, a  compromise  had  been  made.  In  her 
vakiduinamah  she  referred  to  a  list  made  up 
and  prepared  by  her  husband  ;  the  other 
vakalntiiamah  referred  to  the  dowi  and  also 
to  ilieir  list.  This  in  substance  was  the  caso 
of  the  plaititifijk 

The  defendant  put  in  several  deeds,  and 
gave  the  evidence  of  the  atteating  witnesses  to 
them,  for  the  purpose  of  sliowing  that  her 
mother  Iiad  acquired  several  of  the  properties 
mentioned  in  the  schedule  to  the  plaint ;  that 
she  had  acquired  the  earliest  of  those  proper- 
ties as  long  ago  as  1815,  another  in  1820, 
and  others  in  1831.  With  respect  to  three  of 
these  deeds  she  called  the  attesting  witnesses. 
With  respect  to  tlie  fourth,  she  did  not  call 
any  attestinijr  witness  ;  but  it  is  to  be  observ-^ 
ed  tliat  all  of  them  were  more  than  30  yeara 
old.  If  these  deeds  were  genuine,  she 
sliowed  that  tbe  interest  in  certain  talookd 
was  conveyed  to  her  mother  absolutely,  subject 
to  the  payment  of  a  qurt*neiit ;  and  that  these 
conveyances  were  coafirmed  by  her  fathei^ 
Tilloek  Chunder,  who  claimed  a  right  as 
superior  landlord  to  his  wife,  upon  the  pay- 
ment to  him  of  a  certain  quit-rent.  She  put 
ill  documentary  evidence  showing  her  motlier'e 
title  to  fonr  out  of  the  six  properties  men- 
tioned in  the  schedule,  and  she  gave  some 
parol  evidence,  no  doubt  not  of  a  veiy  satis- 
factory character,  that  the  others  had  been 
purchased  out  of  her  mother's  jowtook. 

The  Principal  Sudder  Ameen  decided  in 
favoi*  of  thh  plaintiffs.  He  held  that  they 
had  proved  their  dowl  and  the  accompanying 
list  He  held  that  the  defendant  Jiad  not 
proved  her  documents  ;  on  the  contrary  that 
t^hey  were  forgeries  ;  and  be  gave  jodgmenl 
for  the  plaintiffs.  Ttiis  judgment  was 
reversed  by  ihe  High  Court.  The  High  Court 
found  that  tlie  dowl  was  a  fdrgery.  They 
do  not  expressly  state,  but  perhaps  it  may 
be  collected  fr<»m  what  fell  from  tliem,  that 
they  did  not  agree  with  the  view  of  tho 
Principal  Sunder  Ameeit  that  the  documents 
put  in  by  the  defendants  were  false,  but 
tlieir  Lordships  have  to  regret  tliat  they 
have  not  the  assistance  of  any  distinct  finding 
on  the  part  of  the  HigU  Court  on  tkia  sul^ 
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ject.  The  Higli  Court  treated  the  genuine* 
ness  of  the  dowl  as  the  sole  question  iu  the 
CAse.  They  reveraed  the  judgment  of  tlie 
Court  below,  and  gave  judgment  for  the 
defendants.  Tiieir  Lordships  regret  to  have 
to  observe  that  neither  of  these  judgments 
appear  to  them  satisfactory,  and  it  will  be  ne- 
cessary to  state  their  view  of  the  case.  Their 
Lordships  are  by  no  means  satisfied  with  the 
reasons  niven  by  the  High  Court  for  revers- 
ing the  judgment  of  the  Priueipal  Sudder 
Ameen,  to  the  effect  that  the  dowl  was 
genuine.  On  the  whole  tiieir  Lordships  are 
iiicliued  to  think  ihat  the  dowl  aud  the 
document  accompany  ins:  it— the  list — were 
genuine  documents.  Ou  the  other  hand,  they 
are  not  prepared  to  dissent  from  whnt,  as 
before  observed,  would  appear  to  be  the 
finding  of  the  High  Court  that  the  deeds  of 
the  de/'endaut  were  genuine.  It  wonld 
appear  by  the  case  of  the  plaintiffs  them- 
selves, that  the  defendant's  mother  had  been 
in  possession  of  these  propef  ties  for  a  con- 
siderable time  ;  that  she  hud  in  one  of  them 
at  least  what  is  called  a  nim  ousut  talook, 
which  would  probably  be  created  by  some 
document  or  other  ;  and  it  may  be  assumed 
that  some  documents  relating  to  her  title 
were  in  existence.  She  puts  in  documents  ; 
she  proves  them  by  the  evidence  of  attesting 
witnesses — at  all  events  three  of  them. 
The  plaintiffs  on  the  other  side  put  in  no 
title-deeds  of  their  own,  nor  any  kuboolents 
or  coiinterpnrts  such  as  might  be  expected 
to  be  in  their  possession  of  the  title-deeds 
under  which  the  defendant's  mother  held 
such  of  the  properties  as  she  admittedly  held 
under  her  husband  ;  and  further  it  is  to  be 
observed  that  when  summoned  as  witnesses 
for  her  by  the  defendant,  they  declined  to 
put  themselves  into  the  box.  Ou  the  whole 
their  Lordships  are  of  opinion  that  there  is 
no  sufficient  ground  for  coming  to  the  con- 
clusion that  these  documents  ou  the  part  of 
the  defendant  are  forged. 

That  being  so,  it  is  necessary  to  consider 
what  aspect  the  case  presents.  It  appears  to 
their  Lordships  that  assuming  the  genuine- 
ness of  these  documents  on  the  part  of  the 
defendant,  it  is  made  out  she  was  entitled  to 
an  absolute  estate  in  lots  Nos.  1  to  6,  both 
inclusive.  They  come  to  that  conclusion, 
partly  ou  the  strength  of  her  evidence, 
partly  in  the  absence  of  any  evidence  wlmt- 
ever  on  the  subject  on  the  part  of  the 
plaintiffs.  Then,  if  thai  were  so,  her  hus- 
band could  not  cut  down  her  interest  to  a 
life-interest  by  any  dowl  which  he  might 
make,  and  accordingly  the  dowl,  asaumiog  it 


to  be  genuine,  appears  to  their  Lordships  to 
have  been  inoperative.  Whether  each  or 
both  of  the  lists  are  genuine,  it  does  not 
appear  to  their  Lordships  absolutely  neces- 
sary to  decide.  They  are  disposed  to  find  as 
a  fact  that  the  list  which  came  to  the  posses- 
sion of  the  defendant  is  that  which  she  now 
produces.  It  is  possihle  that  another  list 
also  may  have  been  made,  and  that  may 
have  been,  as  the  plaintiff  Mohima  states, 
eu trusted  to  his  possession.  It  is  not  neces- 
sary to  go  with  great  minuteness  into  an 
examination  of  these  two  documents,  because 
it  appears  to  their  Lordships  that,  having 
come  to  the  conclusion  which  they  Im?e 
already  expressed,  the  materiality  of  the  list 
produced  hy  the  defeudant  wonld  appear  lo 
be  that,  with  respect  to  Nos.  7  and  8,  tliose 
properties  were  given  to  her  for  the  purpose 
of  supplementing  her  maintenance.  Adopt- 
ing her  own  view,  that  the  reference  in  this 
list  to  those  properties  which  she  then  iield 
recognises  her  title  to  an  estate  of  inbrnt- 
ance  in  them,  it  appears  to  their  Lords(iii>s 
that  the  proper  construction  of  (he  6II^^ 
mental  grant  for  the  purpose  of  making  ber 
inniutenance  sufficient  for  her  purpose  \s 
that  that  grant  should  be  for  life  and  for  life 
only.  They  think  it  highly  improbable  tliit 
that  portion  of  tite  supplemental  grant 
which  consisted  of  a  part  of  the  dwelling- 
house  of  the  family  should  have  beea 
intended  to  be  granted  to  her  in  perpetuity. 
Their  Lordships  therefore  have  come  to  the 
conclusion  that  as  far  us  lots  from  Nos.  I  to 
6  are  coticerned,  the  plaintiffs  have  fniled  to 
make  out  their  case,  and  that  the  defeudaot 
is  entitled  to  juilgment ;  but  that  as  far  as 
lots  7  and  8  are  concerned,  they  have  made 
out  their  case,  and  that  the  plainti£b  vo 
entitled  to  judgment. 

Their  Lordships  will  therefore  hnmbly 
advise  ^er  Miijesty  to  reverse  the  decree  of 
the  Higli  Court,  except  so  far  as  it  reverses 
the  decree  of  the  Principnl  Sudder  Ameeo; 
aud  in  lieu  thereof  to  declare  that  the  plaint- 
iffs have  failed  (o  establish,  as  against  the 
defendant,  any  tiile  to  Uie  lots  1  to  6  in  the 
plaint  mentioned,  and  to  decree  thnt  they  do 
recover  possession  of  the  said  lots  7  otid  ^ 
from  the  defendant,  with  the  mesne  profits 
received  by  her  since  the  date  of  the  inslinj- 
tion  of  the  suit,  but  that  the  said  suit,  so  f»r 
as  it  seeks  to  recover  the  said  other  lots,  do 
stand  dismissed  ;  and  to  direct  that  the  costs 
in  the  Lower  Courts  be  borne  by  the  parties, 
respectively,  according  to  tlie  value  of  th« 
property  decreed  and  disallowed.  E»<4»  P*""'/ 
will  bear  their  own  costs  of  this  appeal 
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The  15ili  January  1875. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,^  Chief 
Justice^  and  the  Hou'ble  F.  B.  Kemp,  Laiiis 
S.  JacksoD,  W.  Markbj,  and  W.  Ainslie, 
Judges. 

Specially  Registered  Bond— Act  XX  of  1866  s.  2 
—ReS'judicata^Act  VIII  o/  1859  «.  2. 

Case  No.  207  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge, 
dated  the  I  Sth  November  1873,  affirming 
a  decision  of  the  First  Subordinate  Judge 
of  that  district,  dated  the  2^h  Septem- 
ber 1872. 

Sjud  £mam  Momtazuddeen  Mahomed 
(Defendant)  Appellant, 

versus 

Raj  Coomnr  Doss  (Plaimitf)  Bespondent. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Case  No.  222  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backer  gunge, 
dated  the  l^th  November  1873,  modifying 
a  decision  of  the  Sudder  Moonsiff  of  that 
district,  dated  the  2Hth  December  1872. 

Harau  Chunder  Ghose  (one  of  the  Defend- 
ants) Appellant, 


F>inobundhoo  Bose  (Phiintiff)    Respondent, 
Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 

Respondent 

A  creditor  who  has  resorted  to  the  summary  procedure 
provided  hy  Act  XX  of  1866  s.  53  and  has  recovered  a 
portion  of  bis  claim  in  execation  of  the  decree  so  obtain- 
ed is  not  at  liberty  to  bruig  a  regular  suit  againtt  the 
9€m»  parties  for  thus  enforcement  of  his  remedies  under 
tliebond. 

Of  course  there  may  be  a  right  of  'suit  remaining 
a^iaiast  third  per$om  not  parties  to  the  first  proceedings. 

These  cases  were  referred  to  the  Full 
Bench  on  the  2nd  July  1874,  by  Jackson 
and  McDoneil,  J  J,,  with  the  following 
remarks : — 

Jackson,  J. — These  two  cases  raise  what 
spears  to  me  a  very  s^ious  question. 
-^^Uioi^h  the  two  cases  differ  a  little  in 


their  features,  there  is  one  important  question 
'  which  is  common  to  both,  and  that  is,  wiiether 
,  a  creditor  who  has  resorted  to  the  summary 
!  procedure  provided  by  Section  53  of  Act 
I  XX  of  1866,  and  has  recovered  a  portion  of 
I  his  claim  in  execution  of  the  decree  so 
obtained,  is  ufterwards  at  liberty  to  brin^i:  a 
regular  sujt  for  the  enforcement  of  his 
remedies  under  the  bond,  merely  giving  the 
defendant  credit  for  such  amounts  as  he  hiis 
already  recovered.  There  is  a  case  in  XVII 
Weekly  Reporter,  page  154,  iu  which  a 
Division  Bench  of  this  Court  held  in  effect 
that  a  plaintiff  who  had  obtained  such  sum- 
mnry  decree  is  not  thereby  debarred  from 
hriii«^ing  a  further  suit.  Mr.  Justice  Kemp 
in  his  judgment  no  doubt  says  in  one  place : — 
"It  appears  to  us  clear  that  the  plaintiff  19 
'*  entitled  to  institute  a  regular  suit  whicli  he 
*'  has  done,  to  liave  the  question  tried  whether 
"  the  property  pledged  in  this  bond  is  liable 
"for  Uie  debt  covered  by  the  bond."  If 
that  sentence  were  taken  by  itself,  it  might 
seem  to  indicate  merely  the  opinion  that  the 
plaintiff  having  already  got  a  summary  decree 
for  the  money  lent  would  be  entitled  to  have 
the  question  tried  whether  he  could  not 
follow  the  property  pledged  in  the  hands  of  a 
third  party.  If  that  were  all  that  was 
affirmed  by  that  decision,  I  do  not  know  I 
should  be  inclined  to  question  it,  always 
supposing  that  there  is  something  remaining 
to  execute  iu  execution  of  the  decree  obtained 
against  tlie  judgment-debtor,  but  it  i*eally 
appears  to  me  that  the  judgment  of  the  learned 
Judge  goes  further,  because  he  observes 
"  substantially  the  prayer  of  the  plaint  is 
"  to  have  the  defendants,  and  more  particularly 
"  the  Goopta  defendant,  declared  liable,  and 
"  her  property  liable  to  sale  for  the  liquidation 
"  of  the  debt  secured  by  the  bond  of  the  9th 
"  Jystee  1274,  that  is  to  say,  to  make  the 
"property  pledged  liable  for  the  debt."  In 
that  case  it  appears  that  certain  proceedings 
had  been  takeu  under  Section  65,  the  result 
of  which  was  to  release  from  liability  a  person 
who  was  called  the  Goopta  defendant. 
Further  on,  the  learned  Judge  observes  :— • 
"  As  against  the  defendant  Ooma,  Kant 
"  Mojoomdar  against  whom  the  plaintiffs 
"  have  obtained  a  money  decree,  there  ean 
"  be  no  doubt  that  they  are  entitled  to 
"  bring  a  suit  to  follow  and  make  the  property  ^ 
'  pledged  liable  for  the  debt ;  and  as  against 
*'  the  other  defendant,  the  female  defendant 
<*  Chittro  Bekha  Goopta,  although  under 
*'  Section  55  of  Act  XX  of  1866,  she  has  under 
^'  special  circumstancesy  been  declaj*ed  entitled 
"to  have  the  summary  decree  against  her 
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"  set  nsiile  and  execution  stayed  ;  and  although 
"  there  is  no  appeal  against  such  an  order, 
''  there  is  nothing  in  the  law  to  prevent  the 
"  plaintiffs  from  brin^jini;  a  regular  suit  to 
"  establish  the  fact  that  the  Goopta  defendant 
'*  and  her  property  are  liable  under  the  bond. 
"  Id  this  view  of  the  case,  we  think  that  the 
"  Subordinate  Judge  was  wrong  in  refusing 
"  to  try  this  case."'  It  seems  to  rae,  therefore, 
tliat  the  Division  Bench  intended  to  lay  down 
that  as  against  all  the  defendants,  there  was  a 
good  cause  of  action  upon  which  the  plaintiff 
was  entitled  to  sue. 

Now,  it  appears  to  me,  as  at  present 
advised,  that  the  plaintiff  finds  himself  here 
on  the  horns  of  a  dilemma.  Either  he 
has  brought  his  suit  under  the  summary 
procedure  prescribed  by  Section  53  upon 
the  bond,  and  has  obtained  a  decree  such  a 
decree  as  the  Court  to  which  he  resorted 
was  able  to  give  him,  and  in  that  case  the  rul^ 
of  reS'judicaia  will  apply,  which  rule  the 
Judicial  Committee  of  the  Privy  Council 
have  repealedly  declared  to  extend  much 
farther  than  the  limited  terms  of  Section  2  of 
Act  VIII  of  1859;  or  else  having  to  prove 
under  that  bond  his  right  to  certain  relief 
including  interest  down  to  the  period  of  the 
suit  and  to  the  period  of  realization,  together 
with  a  lien  upon  the  immoveable  property 
pledged  in  the  bond,  he  has  brought  his  suit 
only  for  a  part  of  that  which  he  was  entitled 
to  under  the  bond,  and  is,  therefore,  by  the 
operation  of  Section  7  of  the  Procedure  Code, 
debarred  from  bringing  a  further  suit  in 
respect  of  the  same  matter.  It  appears  to  me 
that  this  view  is  not  affected  by  the  circum- 
stance that  part  of  the  relief  to  which  he  was 
entitled  is  beyond  the  power  of  the  Court  to 
which  he  first  went.  The  plaintiff  had  his 
choice  of  the  Courts  and  it  was  open  to  him 
to  go  to  the  Court  which  would  give  him  th^ 
larger  relief.  He  elected  not  to  do  so  ond 
went  to  the  Court  of  limited  jurisdiction.  1 
am  inclined  as  at  present  advised  to  hold  that 
a  plaintiff  is  not  entitled  after  having  obtained 
a  decree  under  Section  53  of  the  late  Regis- 
tration Act  to  bring  a  fresh  claim  in  respect 
of  the  same  subject-matier  in  a  regular  suit. 
I  do  not  wish  to  express  any  final  opinion  in 
the  matter,  but  as  the  point  is  one  of  con- 
siderable importance  and  is  likely  to  arise 
again,  I  think  it  ought  to  be  referred  for  an 
authoritative  decision  to  a  Full  Bench. 

McDoneU^  J. — ^I  concur  in  thinking  that 
the  point  should  be  referred  to  a  Full  Bench. 

Baboo  Kalee  Mohun  Doss  for  the  (defend- 
ant) appellant,  contended  before  the  Full 
Bench  that  the  second  suit  which  the  (plain- 


tiff) respondent  brought,  oujrhi  to  have  bten 
dismissed,  inasmuch  as  it  was  in  respect  of 
the  same  cause  of  action  as  the  first  suit  for 
which  a  decree  had  already  been  obtaioed  by 
the  plaintiff. 

The  2nd  Clause  of  Act  VIII  of  1859  i? 
in  these  terms  : — "  The  Civil  Courts  shall 
*'uot  take  cognizance  of  any  suit  brought 
"on  a  cause  of  action  which  shall  hare 
''  been  heard  and  determined  by  a  Couri  of 
"competent  jurisdiction  in  a  former  suit 
"between  the  same  parties  or  between 
"  parties  under  whom  they  claim.** 

Under  the  agreement,  the  plaintiff  in  tiiis 
case   had   two  modes    of   procedure  before 
him  ;  the    one    summary,    the  other  mora 
dilatory.     He    chose    the     former,  it^  he 
proceeded  under  Section   63  of  Act  XX  of 
1866  for  the  enforcement  of  his  agreemeot 
His    petition  being  properly  presented,  ibe 
Court  made   a  decree  in   his    favor  agtiiut 
the  defendant.     But  the  plaintiff  finding  tbt 
by  this  decree  he  could  only  obtain  partaM** 
faction  of  the  sum  due  to  him,  now  brinss 
another   suit  against   the    defeiidnut  for  tke 
same  cause  of  action  to  recover  the  whole  sua. 
But    it   is   clear  the  plaintiff  caiiuot  by  ^ 
2nd    Clause  of  the  Code  of  Civil  Procednii 
bring   a  second   suit   on  a   cause  of  actioo 
which  has  already  been  heard  and  determioei 
by  a  Court  in  a  former   suit  between  thft, 
same  parties.    What  the  plaintiff  asbuowia^ 
this  suit,    he  ought  to  have  asked  when  \m 
brought  the  first   suit.     A  defendant  caunoT 
be  vexed  twice  in  the  same  cause.    In  tlie 
case   of  Sootjomonee  Dayee   v.   Suddanund 
Moliapatt»*r,    20   W.  R.,   p.  377,  the  Court 
"  said  : — It  has    probably   never  been  better 
"laid  down  than  in  a  case  which  was  referred 
"  to  in  the  3rd  volume  of  Atkyns,  Gregory^ 
"  Molesworth,  in  which  Lord  Hardwicke  heid 
"  that    wht^re    a    question     was   necessarily 
"decided   in   effect,    though   not  iu  expre* 
"terms,   between  parties   to  the  suit,  they 
"could     not    raise    the    same    question  w 
"  between   themselves   in   any  other  suit  in 
**  liny  other  form  ;  and  that  decision  hisbeea 
"  followed  by  a  long  course  of  decisions,  thj 
"  greater  part  of  which  will  be  found  noticed 
"  in  the  very  able  notes  of  Mr.  Smith  to  iw 
"  case  of  the  Duchess  of  Kingston.** 

The  case  refen-ed  to  by  Mr.  Justice  Jadud 
and  which  was  decided  by  Mr.  Justice  Keinp» 
is  a  case  distinguishable  from  the  present  ooi 
Thot  wos  a  case  to  further  the  execution  of » 
decree  already  obtained,  but  what  the  plain- 
tiff seeks  in  this  case  is  for  the  CoarttoniflW 
a  fresh  decree,  which  clearly  cannot  be  done, 
inasmuch  as  the  Court  has  already  ww®  * 
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decree  against  the  defendant  in  the  same 
cause  of  action.  Two  decrees  can  never  be 
made  "against  a  person  for  one  and  the  same 
deht 

Baboo  Mohinee  Mohun  Roy,  for  the  (plain- 
tiff) respondent^  contended  that  the  second 
suit  of  the  plaintiff  would  lie,  innsmuch  as 
the  relief  sought  by  this  suit  was  not  identi- 
cal in  its  nature  to  the  former  suit ;  more- 
over the  parties  were  not  all  the  same.  In 
the  former  suit  there  was  only  one  plaintiff  ; 
la  tbe  second  suit  there  were  two,  and  the 
relief  eoaght  for  was  far  more  extensive  than 
what  was  asked  for  in  the  former  suit. 

Again^  a  second  suit  can  only  be  barred  by 
aome  principle  contained  in  some  Legislative 
Act.  Sections  52  and  53  of  Act  XX  of  1866 
show  the  nature  of  the  relief  that  can  be  obtain- 
ed under  that  Act.  Now,  in  order  that  a  res- 
judicata  be  made  out,  it  must  lie  shown 
Uiat  the  decree  which  the  Court  has  given  is 
in  regard  to  the  same  matters,  as  well  as  the 
same  in  kind  as  a  decree  given  under  the  Code 
of  Civil  Procedure.  Under  Sections  305, 306, 
and  307,  respectively  of  the  Code,  a  suit  can- 
not be  decided  unless  a  day  be  fixed  for  the 
hearing  of  the  case,  unless  evidence  be  taken, 
andnnless  notice  to  the  opposite  party  to  de- 
fend be  given.  But  the  procedure  under  Sec- 
tion 53  of  Act  XX  of  1866  is  vastly  different. 
There  being  no  trial,  the  question  necessarily 
arises  as  to  whether  such  a  proceeding  can 
be  regarded  as  a  suit.  It  clearly  caiiuot,  in- 
asmuch as  the  materials  required  to  make 
it  a  suit  under  tha  Civil  Procedure  Code  are 
wantiug.  This  summary  procedure  may 
resemble  a  suit.  There  may  be  points  of 
analogy  to  a  suit,  but,  in  fact,  it  is  not  such 
a  suit  as  is  regarded  by  Courts  of  law  or  by 
^le  Legislature.  Furthermore,  the  Court 
ander  Act  XX  of  1866  is  a  Court  of  limited 
jurisdiction.  Under  the  circumstances, 
therefore,  the  2ud  Clause  of  Act  VIII 
of  1859  is  not  applicable  to  the  present 
case,  and  the  second  suit  therefore  is  not 
barred,  as  there  is  no  res-judicaia.  In 
tbe  case  of  L.illa  Teeluckdliaree  Lall  v. 
The  Court  of  Wards  1 1  W.  R,,  p,  149, 
yix.  Justice  Jackson  said : — "  There  have  heen 
*'  several  cases  before  several  Division 
'*  Benches  of  this  Court,  in  which  opinions 
^'  have  been  delivered  by  different  Judges  of 
'*  the  Court,  to  the  effect  that  a  person  who 
''sues  upon  a  bond  containing  a  lien,  only  to 
^  obtain  a  money  decree  in  the  first  instance, 
*'  can  afterwards  bring  a  suit  to  enforce  his 
**lien.  I  concur  in  those  opinions;  and 
** following  them,  the  contention  of  the  re- 
**8pondent'3  vakeel  in  this  case  mu?t,  in  my 


"  opinion,  fail."  Vide  also  15  W.  R.,  p.  486. 
In  the  case  of  Sreedhur  Jha  v.  Dabee  Dutt 
Chowdhry  and  others,  9  W.  R;,  p.  170,  the 
Court  held  that  "  when  questions  are  not 
'*  before  a  Court-  judicially,  its  decision  in 
"  regard  to  them  is  a  nullity.  A  suit  to 
*'  assess  land  and  recover  rents  at  an  enhanced 
'^  rate  must  be  dismissed,  if  not  brought 
**  under  some  Section  of  Act  X  of  1859." 
Vide  also  17  W.  R ,  p.  154  ;  9  W.  R.,  p.  170; 
and  4  W.  R.,  p.  50. 

Baboo  Kalee  Mohun  Doss,  in  reply,  said 
that  the  cases  cited  by  Baboo  Mohinee  Mohun 
Roy  do  not  bear  upon  the  present  question. 
The  case  in  the  1 1th  W.  R.  is  a  case  in  which 
a  third  person  was  the  defendant,  and  in  the 
case  in  the  15th  W.  R.,  the  mortgaged  pro- 
perty passed  to  the  hands  of  third  parties 
totally  different  persons :  likewise  in  the  case  in 
the  9th  W.  R.,  the  suit  was  brought  against 
a  third  party  who  was  the  mr  tgagee. 

The  judgments  of  the  Full  Bench  were 
delivered  as  follows  : — 

Couch,  C.J.  (Kemp  and  Ainslie,  J.J., 
concurring.) — The  question  referred  to  tlie 
Full  Bench  is  "  whether  a  creditor  who  has 
"  resorted  to  the  summary  procedure  provided 
«by  Section  53  Act  XX  of  1866,  and  has 
"  recovered  a  portion  of  his  claim  in  execution 
<'  of  the  decree  so  obtained,  is  afterwards  at 
'*  liberty  to  bring  a  regular  suit  for  the  enforce- 
^'ment  of  his  remedies  under  the  bond, 
•*  merely  giving  the  defendant  ere  lit  for  such 
*^  amounts  as  he  has  already  recovered.*' 

The  referring  order  points  out  tiiat  this 
question  may  liave  to  be  considered  with  re- 
ference to  both  Sections  2  and  7  Act  VIII 
of  1859,  but  for  tlie  present  it  will  be  con- 
venient to  treat  it  as  only  involving  the 
question  under  the  first  of  these  Sections, 
and  the  first  matter  for  consideration  is 
wliether  proceedings  under  Section  53  of  the 
Registration  Act  of  1866  are  to  be  deemed 
a  suit. 

The  petition  of  the  person  seeking  to 
recover  on  a  specially  registered  bond  duly 
verified  in  the  manner  required  by  law  for 
the  verification  of  plaints  is  to  be  filed  in  the 
Court  which  would  have  jurisdiction  to  try  a 
regular  suit  on  the  obligation,  and  that  Court 
is  to  make  a  decree  which  is  to  be  enforced 
under  the  provisions  for  the  enforcement  of 
decrees  contained  in  the  Code  of  Civil 
Procedure. 

The  difference  between  this  proceeding  and 
an  ordinary  suit  in  which  judgment  is  con- 
fessed is  that  in  the  first,  the  confession, 
instead  of  being  directly  notified  to  the  Court 
after  a  suit  has  been  commenced,  is  recorded 
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by  nn  officer  specinlly  empowered  by  law  to 
record  it  in  anticipation  of  any  proceedings 
in  Court,  and  that  the  Court  ia  specially 
empowered  to  act  on  such  confession  as  soon 
as  it  is  laid  before  it. 

Special  registration  was  first  introduced 
by  Act  XVI  of  1864.  The  language  of 
Section  52  of  that  Act  differs  materially  from 
the  language  of  the  later  Act,  and  it  may  be 
doubted  whether  a  proceeding  under    Section 

52  Act  XVI  of  1864  could  be  held  to  be 
a  saif. 

Under  thnt  Section  the  obligation  was  to 
be  enforced  **  without  a  suit,"  and  there  was 
no  provision  for  making  a  formal  decree  ;  the 
obligation  was  to  be  enforced  "  as  a  decree 
in  a  suit,"  but  subject  to  nny  provisions  con- 
tained in  nny  law  for  the  time  being  in  force 
in  relation  to  the  enforcement  without  a  suit 
of  bonds  or  other  obligation  for  the  payment 
of  money  registered  under  Section  51. 

The  change  of  expression  must  be  taken 
to  have  been  adopted  advisedly,  and  that 
change  supports  the  opinion  that  proceedings 
under  Section  58  of  Act  XX  of  1866  are  in 
the  nature  of  a  suit.  The  fact  that  only 
certain  portions  of  the  Code  of  Procedure 
apply  to  proceedings  under  the  Registration 
Act  (X  Weekly  Reporter,  84)  is  not  material, 
for  the  substitution  of  a  speciol  procedure  up 
to  decree  for  the  ordinary  procedure  pre- 
scribed in  the  Code  does  not  alter  the  nature 
of  the  transaction,  which  is,  ns  in  all  ordinary 
suits,  a  prayer  to  a  competent  Court  by  a 
person  having  a  claim  against  another  to 
enforce  that  claim  by  the  exercise  of  the 
authority  of  the  Court.  The  claim  to  the 
money  secured  by  the  bond  and  the  following 
up  of  that  claim  by  application  to  a  Court  is 
a  suit  of  a  civil  nature  within  the  meaning 
of  Section  1  of  the  Civil  Procedure  Code 
independently  of  any  peculiarities  in  the 
mode  of  prosecuting  it. 

In  considering  the  nature  of  proceedinrrs 
under  Section  53  Act  XX  of  1866,  we  must 
look  at  the  nature  of  the  remedy  obtainable 
thereunder,  and  for  this  purpose  it  is  necessary 
to  examine  the  effect  of  decrees  for  realization 
of  debts  made  in  ordinary  suits.  A  decree 
under  Section  53  is  at  least  equivalent  to  a 
money  decree  in  an  ordinary  suit,  and  on 
examination  it  seems  to  us  that  there  is  no 
substantinl  difference  between  the  effect  of 
an  ordinary  money  decree  on  a  mortgage 
bond  and  a  decree  on  the  same  bond  for 
recovery  of  the  money  due  by  sale  of  the 
mortgaged:  property.  So  that,  whether  a 
decree  for  the  money  be  mnde  under  Section 

53  or  in   a  regular  suit,  the  remedy  of  the 


mortgagee  is  the  same.  When  a  creditor 
under  a  bond,  by  which  property  is  mdrtgag- 
ed,  takes  a  money  decree  and  proceeds  to 
attach  and  sell  the  mortgaged  property,  he 
thereby  transfers  to  the  purchaser  the  benefit 
of  his  own  lien  and  the  right  of  redemption 
of  his  debtor,  and  if  there  be  no  third  party 
interested  in  the  property  it  becomes  vested 
absolutely  in  the  purchaser. 

If  the  sale  be  under  a  decree  for  sale  it  can 
do  no  more  than  this.  There  is,  we  think, 
no  warrant  for  holding  that  when  a  sale  is 
under  a  decree  for  sale  it  conveys  the  rights 
of  both  creditor  and  debtor,  but  that  when  it 
is  in  execution  of  a  simple  money  decree  only 
the  rights  of  the  debtor  pass  and  the  creditor 
retains  his  lien.  The  object  of  a  sale  of 
mortgaged  property  in  execution  of  a  decree 
is  not  to  transfer  the  debt  from  the  debtor  to 
the  purchaser  of  the  mortgaged  property, 
but  to  obtain  satisfaction  out  of  the  secority. 
Thus,  whether  the  decree  do  or  do  not  dired 
the  sale  of  the  mortgaged  property,  the  mort- 
gogee,  when  he  puts  that  property  op  ^ 
pale,  sells  the  entire  interest  that  he  sd^ 
mortgagor  could  jointly  sell. 

It  cannot  be  rightly  contended  that  the 
mere  taking  of  a  money  decree  extinejuishei 
the  creditor's  lien.  There  is  a  case  reported 
in  XII  Weekly  Reporter,  522,  which  seems 
to  go  to  this  length.  See  the  passage  in  page 
523  beginning : — "  Now  it  appears  to  us,"  but 
these  words  are  qualified  by  a  passagefarther 
on  **  we  do  not  see,  &c.,''  and  the  case  in  XI 
Weekly  Reporter,  481,  is  directly  the  other 
way.  If,  then,  the  lien  be  not  extinguished 
by  taking  a  money  d^'cree,  and  if  it  continue 
nn  incident  of  the  debt  when  it  passes  from 
a  contract  debt  into  a  judgment  debt  (see 
XIX  Weekly  Reporter,  page  259,  in  the  case 
of  Syud  Nadir  Hossein  commencing  at  page 
255)  as  the  creditor  cannot  sell  the  property 
and  retain  the  lien,  it  must  continue  in  exist- 
ence so  far  as  may  be  necessary  for  the  pro- 
tection of  the  purchaser.  An  order  for  sale 
cannot  conclude  persons  not  parties  to  ihe 
suit,  and  without  such  order  in  the  absence 
of  any  thinl  party  interested  in  the  property, 
a  complete  title  passes  by  the  sale  in  exeou* 
tion  of  the  money  decree. 

If  there  be  persons  not  parties  to  the  suit 
claiming  an  interest  in  the  property, 
form  of  dealing  with  the  property  in  tlieir 
absence  can  prejudice  their  rights.  The 
decision  of  the  Full  Bench  in  I  Weekly 
Reporter,  page  315,  is  clear  on  this  point  It 
seems  to  us  that  that  decision  does  no  more 
than  declare  this  as  a  fundamental  rnle.  The 
expression  "  he  is  simply  in  the  position  of 
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an  ordinary  judgment-creditor  in  respect  of 
iiis  decree,  and  cnn  only  sell  the  rights  and 
interests  of  his  debtor"  could  not  be  intended 
to  limit  the  decree-holder's  power  of  selling 
the  rights  conferred  by  his  lien. 

Beading  these  words  with  the  context, 
they  seem  to  us  only  to  import  tliat  the 
sabseqaent  incumbrancer  cannot  be  concluded 
bj  any  order  made  otherwise  than  in  a  suit 
to  which  he  is  a  party,  but  as  to  whether 
ihiiis  to  be  brought  by  ihe  first  creditor  or 
\k  assignee  under  the  execution  sale  there 
Btotliing  said.  The  judgment  only  deals 
wMi  the  case  of  a  creditor  himself  seeking 
t« enforce  his  lien,  and  who  has  not  assigned 
/{to another  by  a  sale  iu  execution. 

The  fact  that  property  is  mortgaged  to  one 
is  DO  bar  to  a  mortgage  or  sale  of  the  equity 
or  right  of  redemption  to  another. 

Tlie  remedy  of  the  mortgagee  under  a 
mere  money  decree  and  under  a  decree  for 
sale  being  identical  so  far  as  the  parties  to 
tlie  snit  are  concerned,  he  cannot  have  a 
right  to  a  second  suit  against  the  same  parries 
to  enforce  what  he  has  already  obtained.  Of 
coarse  there  may  be  a  right  of  suit  remain- 
in;;  against  third  persons  not  parties  to  the 
6r9t  proceedings,  but  that  iu  no  way  affects 
fhe  question  before  us.  The  fact  that  a  cre- 
ditor taking  a  mon^y  decree  has  already 
ohtaiaed  as  complete  a  remedy  against  the 
persons  sued  as  he  can  have  against  them 
Appears  to  us  very  strong  ground  for  holding 
thiit  proceedings  under  Section  53  of  the 
Registration  Act  are  as  much  suits  as  any 
other  proceedings  to  which  Section  1  and  the 
rest  of  Act  VIII  of  1859  apply. 

Inasmuch  as  the  creditor  who  takes  a 
specially  regi»tered  mortgaged  bond  may  be 
^aid  to  have  stipulated  not  only  for  a  sum- 
mary decree,  but  also  for  a  right  to  have 
specific  property  sold  for  satisfaction  of  his 
debt,  if  by  a  decree  made  under  Section  53 
of  the  Registration  Act  he  could  not  get  the 
full  benefit  of  his  contract,  it  might  be  doubted 
whether  it  would  be  a  reasonable  construction 
of  ihe  2nd  Seciioii  of  the  Procedure  Code 
to  hold  that  he  hns  exhausted  his  remedy  by 
a  proceeding  under  the  first  named  Section, 
hut  inasmuch  as  he  does  get  the  full  benefit 
thereof  as  against  the  contracting  parties, 
nod  there  is  tiothing  iu  the  fact  of  his 
liaving  taken  a  decree  against  them  under 
that  Section  to  restrain  him  from  proceeding 
ngainst  third  persons  by  a  separate  suit,  there 
seems  to  be  no  ground  for  holding  that  the 
provisions  of  Section  2  Act  VIII  of  1859  do 
not  npi»ly  where  the  first  suit  is  in  the  form 


of  a  proceeding  under  Section  53  of  the  Regis- 
tration Act. 

In  this  view  of  the  case,  it  is  unnecessary 
to  consider  the  question  under  Section  7 
raised  by  the  referring  order. 

Jackson^  J, — Sudashib  Doss  (whom  the 
plaintifif  in  the  suit  represents)  lent  the 
defendant  Rs.  2,000  on  a  bond,  whereby  the 
defendant  undertook  to  repay  the  principal 
with  interest  at  Rs.  1-8  per  cent,  per 
month  in  Chyet  1273,  and  as  collateral 
security  pledged  certain  immoveable  property. 

The  bond  was  also  specially  registered,  and 
Sudashib,  after  due  date,  applied  to  the  Court 
having  jurisdiction  under  the  provisions  of 
Section  53  Act  XX  of  1866.  The  Court 
thereupon  gave  him  a  decree,  and  under  that 
decree  it  seems  that  Rs.  800  were  realized 
in  execution. 

Afrer  Sudnshib's  death  the  plain ti AT  got 
back  the  bond  on  the  ground,  it  is  said,  that 
by  the  decree  which  Sudashib  had  obtained, 
no  interest  for  a  time  subsequent  to  the  decree 
could  be  recovered,  nor  could  he  avail  him- 
self of  the  pledge  of  land,  and  he  brought 
the  present  snit  to  recover  the  principal  sum 
with  interest  to  the  date  of  suit,  allowing 
credit  for  the  sums  already  realized,  but  with 
deduction  of  the  costs  of  the  first  suit.  The 
defendant  urged  many  pleas,  the  chief  of 
which  were  that  there  could  be  no  second  suit 
on  the  same  cause  of  action  ;  that  as  to  the 
land  there  was  no  cause  of  action  at  all;  that 
if  any  suit  lay  it  would  not  be  in  this  form  ; 
that  the  whole  claim  was  now  barred  by 
limitation. 

'  The  Subordinate  Judge  threw  out  these 
objections,  and  relying  very  much  on  the 
decision  in  XVII  Weekly  Reporter,  p.  154, 
held  that  the  suit  would  lie. 

He  accordingly  gave  judgment  for  the 
amount  clnimed,  except  that  he  disallowed 
the  costs  of  the  previous  suit  or  application. 

On  appeal  this  judgment  was  confirmed  by 
the  District  Judge  who  referred  for  I  he 
reasons  of  his  decision  to  a  judgment  whioh 
he  had  delivered  on  the  same  day  in  a  differ- 
ent appeal  which  is  set  out  at  page  10  of  the 
paper  book. 

That  case,  however,  differed  in  some  re- 
spects from  the  present,  for  it  there  appeared 
that  plaintifi^  had  been  unable  to  realize  more 
than  one  rupee  of  the  sum  decreed,  and  that 
the  laud  in  pledge  had  iu  the  meantime 
changed  hands.  It  does  not  distinctly  appear 
from  the  judgments  of  the  Lower  Courts  that 
the  plaintiff  sought  to  recover  more  than  had 
been  already  adjudged,  but  he  asked  for  a 
declaration  against  the  land. 


Digitized  by 


Google 


192 


Civil 


THR  WEEKLY  REPORTER.      Rulings.     [Vol.  XXIII. 


The  Moonsiflf  io  thnt  case  refused  a  decree 
for  the  debt,  but  gave  the  required  declara« 
lion  as  to  the  mortgnge  lien.  This,  on  appeal, 
the  Judge  exteodf d  by  giving  a  fresh  decree 
for  the  money. 

It  will  be  convenient  to  deal  in  the  first 
instance  with  i he  suit  before  the  Subordinate 
Judge.  That  was  on  a  bond  containing  an 
obligation  to  pay  money  and  a  simple  mort- 
gage. The  nature  of  tlie  suit  to  be  brought 
on  such  an  instrument  is  described  in  Mac- 
pherson  on  Mortgages  (5th  Edition),  page  10, 
and  if  the  plaintiff  succeeds  in  such  a  suit,  he 
obtains  a  decree  for  the  money  with  a  decla- 
ration that  he  is  entitled  to  have  it  satisfied 
by  the  sale  of  the  hind.  Such  a  decree  could 
not  be  had  in  a  Court  of  Small  Causes,  nor 
could  it  be  made  under  the  53rd  Section  of 
the  R^gist  ration  Act. 

But  the  lender  hud  thought  fit  to  protect 
himself  still  further  by  the  form  of  special 
registration,  and  as  it  appears  to  be  optional 
in  the  case  of  such  bonds  to  proceed  under 
Secdon  53  or  by  suit  in  the  ordinary  way, 
he  had  thus,  as  it  seems  to  me,  secured  to 
him  the  choice  of  two  remedies  or  modes  of 
obtaining  relief,  either  the  common  suit  by 
which  he  could  obtain  complete  relief  includ- 
ing the  enforcement  of  his  mortgage  lien, 
but  subject  to  the  necessity  of  proving  his 
case  and  to  the  incidents  of  appeal  and  the 
various  delitys  of  regular  litigation,  or  the 
rapid  procedure  of  Section  53  precluding 
appeal  or  even  defence,  but  limited  as  t9  the 
relief  afi'orded.  He  chose  the  latter  and 
obtdned  a  decree  which  completely  exhausted 
his  cause  of  action  in  so  far  as  that  arose  out 
of  the  non-payment  of  the  money  and  his 
right  to  recover  it.  And  the  contract  debt 
had  thus,  as  it  seems  to  me,  merged  or  passed 
tit  rem  judicaium,  so  that  no  further  suit  for 
the  same  debt  could  be  maintained,  and  both 
on  general  principles  and  by  the  terms  of 
Section  2  the  matter  was  concluded.  I  have 
no  doubt  that  for  the  purposes  of  this  dis- 
cussion the  proceeding  under  Section  53  was 
a  suit,  brought  in  a  particular  form  and  regu- 
lated by  a  particular  procedure.  And  the 
difference  between  the  plaintiffs  position  with 
such  a  decree,  and  what  it  would  have  been 
at  the  conclusion  of  a  regular  suit,  is  this 
that  he  would  have  over  and  above  the  judg- 
ment for  his  money,  a  ri«ht  created  by  the 
deed,  but  undeclared  by  the  decree,  to  enforce 
that  judgment  by  sale  of  the  property  moi*t- 
gaged. 

It  is  not  necessary  here  to  state  precisely 
how  the  difference  would  affect  the  decree- 
holder:  it  is  enough  to  say  that  he  would  be 


in  a  distinctly  less    favorable  positioa   as 
regards  third  parties. 

If  the  land  continued  in  the  hands  of  the 
debtor,  it  would  probably  make  no  difference 
at  all,  for  he  could  always  attach  the  land  in 
execution,  and  the  1 1th  Section  of  Act  XXIII 
of  1861  would  prove  abundantly  efficacious 
for  the  decision  of  any  question  which  mi^ht 
arise  between  debtor  and  creditor. 

As  regards  third  parties,  if  the  land  had 
been  intermediately  alienated,  it  seems  to  idh 
that  the  creditor  would  have  a  good  cause  of 
action  against  his  borrower  and  the  purcbag- 
ers  from  thnt  person,  upon  the  separate 
contract  to  hold  the  land  at  his  disposal  for 
the  satisfaction  of  his  claim. 

For  these  reasons  I  conceive  that  the  deci- 
fiion  of  the  Subordinate  Judge  and  of  tlte 
District  Judge  are  both  erroneous  and  ooght 
to  be  reversed. 

In  the  case  before  the  Moonsifi  which  is 
the  subject  of  the  second  special  appeal  (No. 
222),  the  plaintiff  sought  a  fresh  decree  for  ik 
unsatisfied  portion  of  his  claim  as  well  ait 
declaration  of  his  lien  as  against  the  alieoMi 

Up<m  the  considerations  already  stated,! 
am  of  opinion  that  the  Moonsiff,  wlio  granted 
only  the  latter  prayer,  was  right,  and  that  the 
Judge  who  altered  his  decree  was  wrong. 

Markby,  J. — I  concur  in  thinking  that  the 
proceeding  under  Section  53  of  Act  XX  of 
1866  is  a  $uit  which  terminates  in  a  decree. 

But  it  is  said  that  inasmuch  as  the  creditor 
stipulated  not  only  for  a  decree  but  for 
a  rijrht  to  sell  specific  property  in  satisfaction 
of  his  debt,  it  might  not  be  a  reasonable  con- 
struction of  the  statute  to  hold  that  he  has 
exhausted  his  remedy  by  a  proceeding  under 
Act  XX  Section  53,  if  under  the  decree  so 
obtained  he  cannot  get  the  same  right  to  sell 
the  property  as  he  could  obtain  in  a  regular 
suit. 

I  have  had  some  doubt  whether  this  argu- 
ment sufficiently  disposes  of  the  question, 
what  is  the  cause  of  action  in  the  proceeding 
under  Act  XX  Section  53,  and  wherein 
does  it  differ  from  the  cause  of  action  in  the 
suit  now  before  us  ?  But  assuming  tliat  the 
difference  in  the  remedy  would  take  the  case 
out  of  the  rule  of  res-judicntOy  still  the 
question  arises  could  the  plaintiff  get  any 
remedy  in  the  regular  suit  which  he  could 
not  have  got  on  his  decree  in  the  summary 
suit  under  Act  XX  Section  53  ? 

The  plaintiff's  rights  as*  decree-holder  un- 
der Section  53  Act  XX  are  those  of  a  bond- 
holder  with  security  who  has  obtained  « 
simple  decree  for  his  debt,  or  as  it  is  generally 
called  a  money  decree.    All  he  could  get  to 
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(he  regular  suit  16  a  deci'ee  against  the  yeiy 
saoie  person,  nnmelj,  his  debtor,  with  the 
udditional  declarntioo,  which  is  now  twj 
ofWn  inserted  in  the  decree,  that  the  property 
comprised  in  the  bond  is  to  be  sold  in  satis- 
factioo  of  the  debt.  The  question  then  is, 
whether  there  is  any  difference  between  these 
two  decrees. 

The  course  of  procedure  in  both  cases  after 
d^jree  is  precisely  the  same.  The  pro^terty 
must  be  attached  and  sold  by  the  ordinary 
titoeess  of  law  in  execution  of  the  decree. 

IW  thing^  sold  will  be  the  same.  A  notion 
Wi(itistrue)  been  started  that  only  what 

»(is  I  consider  inaccurately)  called  the 
deW's  equity  of  redemption  is  sold  under 
asooey  decree,  that  is  to  say,  that  the  pro- 
perty will  be  sold  subject  to  the  bond-holder's 
Hn.  But  it  is  agreed  thut  that  is  not  so, 
lad  that  the  purchaser  takes  all  that  the  cre- 
ditor IS  well  as  the  debtor  is  able  to  convey. 
I  may  mention  that  the  case  reported  in  VIII 
Weekly  Re()orter,  291,  which  is  some  tiroes 
relied  od  as  a  decision  to  the  contrary  has 
been  reviewed,  and  an  entirely  different  conclu- 
aon  arrived  at  by  Loch  and  Mitter,  JJ,,  who 
heard  the  case  after  the  review  was  admitted. 

As  regards  third  persons  not  parties  either 
to  this  or  the  former  snit,  the  result  is  the 
esnae  whether  the  property  be  sold  under  a 
moDpy  decree  or  under  a  decree  declaring 
the  liea  Their  rights  are  not  affected  more 
or  less  in  the  one  case  than  in  the  other.  As 
Against  third  parties  the  declaration  of  the 
litfQ  contained  in  the  decree  can  have  no 
operation  whatsoever;  they  can  only  be  affect- 
^  by  a  declaration  in  a  decree  in  a  suit  to 
which  they  have  been  made  parties.  If  the 
lights  of  claimants  to  the  property  subsequent 
to  iho security  bond  are  in  any  way  affected,  it 
cannot  be  by  reason  of  the  declaration  made 
n»  a  suit  to  which  they  are  no  parties  ;  it  cnn 
only  be  by  reason  of  the  sale.  Whether  the 
^ghts  of  third  parties  are  in  any  way 
affected  by  the  sale  or  not,  is  not  a  matter 
which,  as  it  appears  to  me,  we  are  called 
npon  to  decide  in  the  present  case. 
There  are  decisions  upon  this  point  in  VII 
Weekly  Reporter,  233,  and  I  Bengal  Law 
feporta,  App.  Civil,  154,»  and  I  should  desire 
foriher  consideration  before  holding  that  in 
*«>  case  the  rights  of  third  persons  created 
^hscquent  to  the  security  are  in  any  way 
effected  by  a  sale  under  the  security  bond, 
^»at  is  to  say,  so  far  as  it  can  be  said  to  affect 
*heir  rights  that  the  whole  property  pledged 
^•oald  be  turned  into  money  at  the  instance 

•  10  W.  R.,  Civil,  151. 


of  the  first  pledgee.  As  a  general  principle 
of  law,  I  should  be  inclined  to  say  that  the 
right  to  sell  the  very  thing  pledged  is  inhe- 
rent to  the  pledgee,  and  as  a  general  rule  I 
should  also  say  that  no  clMimants  upon  the 
property  post eiior  to  tlie  first  pledgee  can 
interfere  with  this  right,  though,  of  oourse, 
they  may  have  a  right  to  redeem  before  sale  ; 
and  they  may  have  a  very  effectual  claim  on 
the  surplus  proceeds,  if  there  are  any  left 
after  satisfying  the  first  pledgee.  In  Eng- 
land the  law  has  been  somewhat  slower  than 
elsewhere  in  giving  to  the  pledgee  a  right  of 
sale,  bat  neither  in  the  English  law  nor  in 
any  other  law,  as  far  as  I  am  aware,  has 
there  been  any  doubt  that,  if  the  pledgee 
can  sell  at  all,  what  he  sells  is  the  property 
pledged  :  and  it  appears  to  me  to  be  very 
doubtful  whether  it  would  not  be  undesirable 
both  for  pledger  and  pledgee  that  there 
should  be  a  sale  of  anything  else,  because  I 
think  such  a  sale  as  seems  to  me  to  be 
su(;gested  by  three  of  my  learned  brethren 
mifvht  lead  to  the  property  being  sold  at  a 
very  inadequate  "price  ;  as  it  will  be  uncer- 
tain whether  the  purchaseir  is  buying  the 
property  itself  or  a  mere  right  to  hold  it 
subject  to  some  claim  of  third  parties. 

All,  therefore,  that  I  wish  to  say  in  this 
case  is,  that  a  money  decree  against  the 
debtor  himself  is  neither  better  nor  worse 
than  a  decree  against  the  debtor  himself 
which  declares  the  lien.  If,  in  order  to  get 
the  full  benefit  of  his  pledge,  the  bond-holder 
has  to  sue  third  parties,  there  is  nothing  to 
prevent  his  doing  so. 


The  7tli  January  1875. 
Present : 

The  HonTjle  F.  B.  Kemp  and  E.  G  Birch, 
Judges, 

Suit  for  Foreclosure — Sale  of  Mortgaged 
Property. 

Case  No.  351  of  1874. 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun^  dated  the  20th 
July  1874. 

Lalla  Boeder  Pershad  and  another  (Objectors) 
Appellants, 

versus 

Hur  Pershad  Doss  and  others  (Decree- 
holders)  Respondents. 

Baboos   Mohesh    Chunder    Chowdhry  and 
Chunder  Madhub  Ghost  for  Appellants. 

Bboo  Kalee  Kishen  Sen  for.  Respondentfl. 
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A  dtobioD  of  the  PnoeipAl  SnacUr  AiMtii,  vhieh 
4fleUnd  the  'dteret-holden  eotitlad  to  Mtbfy  th«ir 
dMTMtyClM  8«le  of  eertain  hypotbooatod  properties, 
'kanog  been  ro^rened  by  tIfiB  High  Court,  an  appeal  wat 
inferred  to  the  Privy  Coancil,  which  reversed  the  decree 
<«f  tte  High  Court  and  affirmed  the  original  deciaioo, 
4iad  provided  ler  the  payment  of  coats  i 

Hblb^  that  the  lien  established  by  the  Privy  Coancal 
•^Aecree  was  not  lost  to  the  decree- holders  by  their  previ- 
one  eondact  in  reoeiving  a  portion  of  the  decretal  money 
by  the  sale  of  part  of  the  mortgaged  premises,  which 
moaey  wae  subseqaently  retaroed  by  them  to  the 
Jodgment^^tor,  on  the  decision  of  the  Principal  Sud- 
^der  Amean  having  beea-reversed  by  the  High  Court 


Kemp^  J. — ^Laxla  Booder  Perelmd  ntid 
another,  the  objectors  in  the  Court  bdow, 
«re  the  appellants  in  this  Court.  The  argu- 
ment in^^iis  case  has  oeonpied  a  oonsidernble 
portion  of  our  Kme,  but  the  points  necessnrj 
to  'tefer  to  in  this  appeiil  are  not  many. 
The  present  application  of  the  decree-holder 
is  to  execttle  three  decrees  :  one,  ef  ihe 
Pfincipal  Sudder  Ameen,  dated  the  24th  of 
September  1862  ;  one,  of'this  Court,  dated  the 
9ih  of  January  1864  ;  and  one,  of  the  Privy 
Couneil,  dated  ihe2jlth  of  June  1872,  against 
three,  persons, — namely,  Hunoomnn  Persiiad 
8ahoo,  Nuboo  Singh,  and  Umbika  Tewnree. 
Hunooman  Fersbad  was  the  original  judg- 
ment-debtor in  the  cnse.  The  decree  of  the 
High  Court  is  only  for  costs.  The  High 
vCourt  reversed  tlie  decree  of  the  Prinoipni 
i)udder  Ameen,  and  the  decision  of  the 
High  Court  having  been  on  appenl  reversed 
by  the  Privy  Council,  the  decree-hohler 
obtnined  the  costs  of  this  Court,  and  the 
ap{)lication  is  1;o  execute  the  three  decrees. 
Certain  properties, — namely,  the  two  Mou- 
tnhs  Goondree  and  RussoWlee, — were,  it  is 
alleged,  hypothecated ;  and  Nuboe  nnd  Umbikn 
were  admitted  to  carry  on  the  case  before  tl»e 
Privy  Council.  The  Privy  Council,  in  their 
decision,  a€lrm  the  decision  of  the  Principal 
Sudder  Ameen,  which  decision  declared  that 
the  decree-holders  are  entitled  to  satisfy 
tlieir  decree  by  the  snle  of  the  properties. 
The  Privy  Council  decree  further  provides 
(for  the  payment  of  the  coats  incurred  by 
the  appellants  as  follows,— -namely,  to  be  paid 
by  Nuboo  and  Umbika  Tewaree,  264/.  9«. 
10c/.,  and  to  be  paid  by  Hunooman  Singh, 
who  did  not  contest  the  case  before  the 
Privy  Council,  19/.  \$,  ;  and  on  this  principle 
ihe  present  execution  is  taken  out.  Certain 
properties  were  advertised  for  sale  by  the 
decne-koldor^i  Mid  the  objectors  iaiervcned 


eUiming  these  properties  under  a  parcihsie 
of  1872,  and  tliey  sny  that  tliey  purchase 
these  properties  in  exeeiition  of  a  decree 
declaring  that  the  properties  pledged  n^i 
be  sold  in  satisfaction  of  that  decree.  The 
Judge  has  rejected  tlieir  objectioni,  sod 
directed  the  sale  to  proceed.  The  Judge's 
decision  commences  by  referrino;  to  a  former 
proceeding  held  by  him  on  tlie  19th  Joly 
1863,  in  which  he  declar«»s  tliat  the  lien 
which  the  decree-holders  had  obtained  hai 
been  lost  to  them  by  their  ewn  conduct  in 
receiving  a  portion  of  the  decretal  money 
by  the  sale  of  a  portion  of  the  mortgnged 
-premttes,-— namely,  Moucah  Goondree.  That 
is  the  first  ground  of  his  present  decisioD ; 
and  the  second  ground  is  that,  inasinoeli  m 
the  objectors  are  identical  with  the  jndg- 
ment-debiors  Nuboo  and  Umbika  Tewaree^ 
the  decree-holder  is  ttierefore  entitled  to  leH 
the  -property  in  sntisfoction  of  his  decree. 
The  pleader  for  the  respondents,  decrte- 
holders,  has  urged  tliat  the  decision  of  t^e 
Judge  in  so  far  as  it  declares  tliat  hti  cKeitt 
hare  loit  their  lien  cannot  stand,  and  it  iIm 
appears  from  what  has  been  stated  to  u  Vj 
the  pleader  for  the  appellants  that  there  is  t 
regular  suit  at  present  pending  between  the 
decree-holders  and  the  objectors  with  refer- 
ence to  the  t[uestien  of  title  in  the  subjeet- 
mntter  of  this  suit. 

We  thinlc  that  the  Judge  is  clearly  wrong 
in  saying  that  the  Iie«  established  by  the 
Privy  Coandl  decision  has  been  in  sny 
way  lost  by  the  decree-holders'  receiving  i 
portion  of  tiie  amount  decreed  by  the  sale 
of  MouEah  Goondree,  which  money  wiS 
aubsequently  returned  by  Uiem  to  the  judg- 
ment-debtor on  tlie  decision  of  tlie  Prineipil 
Sudder  Ameen  beiitg  reversed  by  this  Court 
Then  with  reference  to  the  decision  of  the 
Judge  on  tlie  second  point,  we  hold  tl»«t  ho 
is  clearly  wrong  in  finding  that  the  objectors 
were  identical  with  Nuboo  and  Umbiks 
Tewaree,  the  judgment-debtors,  on  no  evi- 
dence with  the  exception  of  a  copy  of  • 
petition  which  is  refeired  to  by  the  Jodg^ 
but  which  has  not  in  any  way  been  presented 
by  the  objectors. 

The  JudgeTs  order  must,  therefore*  w 
revereed  and  the  appeal  decreed  with  costs. 
Pleader's  fees  five  gold  mofaurs. 
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The  7eii  January  1875. 

Present  : 

The  Bon'ble  F.  B.  Kemp  and  E.  G.  Bit  eli, 
Judges, 

Ettcwium-^NoHce^  Act  VIII  of  IS59  «.  216— 
LimtatioH^Act  IX  of  1&71,  Sch,  II, 
Art  leZ. 

CaseNo.  a73  of  1874. 

MUeetlaneous  Appeal  from  an  order  passed 
bf  the  Judge  of  Ttrhooi,  dated  the  9/4 
iue  1874,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  district, 
dated  the  6th  December   1873. 

Sbeo  Saboj  Singh  (1>eoree-bol()«i;) 
A/tpedantf 

versus^ 

Birj  Bdharee  Singli  (Jnd^m^nt-debtor) 
Respondtnt 

}loon$bee  Abdool  Baree  for  Appellao^. 
No  one  for  Respondeni. 

After  partial  Mtisfaction  of  a  decree,  the  exeeutioit 
pn>oee<Kngs  w«re  struck  off  withm  three  years  from  a  dHte 
(I3th  March  1869)  oa  which  the  dteeree  was  admittedly 
tJive.  The  Judpment-creditor  subsequently  applied  for 
the  issue  of  a  notice,  which  was  duly  served  on  the  20th 
Ftbraary  187!  .- 

Hku>  that  tlie  notice  was  the  only  proceeding  whicb^ 
t]i€  d€cree>holder  could  take,  inasmuch  as  more  than 
«e  year  had  elapsed  bont  the  date  of  the  decree. 

Hkl»  (following  a  ruling  in  22  W.  R.,  484), 
tbt  such  notice  constituted  a  starting  point  for  the 
commencement  of  a  new  period  of  Umitatioa  under 
Act  IX  of  1871,  Sch.  n.  Art.  167. 

Kempy  J,  —  No  body  appears  for  the 
respoiideut  in  thie  et^e.  The  decree  wa« 
passed  ou  tlie  21  at  of  November  1867.  The 
Judge  himself  ndinitt  tliat  it  was  alive  on  the 
IStli  March  1869;  M^aeye  were  recovered 
■nder  it,  and  tlie  cose  was  struck  off  on  the 
18ih  of  JnuiMiry  1871,  or  witliin  three  yenrs 
from  the  lath  of  Maidi  1869.  The  judg- 
ji^omn-editor  aubsequeDlly  applied  foi*  the 
isue  of  a  Dotioe,  and  this  notice  was  duly 
*rved  on  the  20th  February  1^71.  The 
F^Mat  Application  was  made  on  the  14th  of 
^^\j  1873,  «ud  it  therefore  appears  to  us  to 
be  within  time.  The  Judge  has  held  that 
^e  tpplicnCion  made  by  the  deoree-iiolder 
for  service  of  notice  was  a  colorable  |H*ooeed- 
^.  It  is  tlie  only  proceeding  whidi,^  under 
the  law  the  decree«h older  could  take,  iimsmueli 
V  more  than  one  jrear  hod  elapsed  from  the 
<iate  of  the  decree,  and  we  fnil  to  see  how  the 
proceediog  is  in  any  way  colorable.  There 
tt  t  ease    ta  be  found  in  Volume  XXII, 


Weekly  Reporter,  484,  in  which  it  has 
been  held  that  a  notioo  issued  within  time 
under  Section  216  Act  VIII  of  1859,  and 
actually  served  upon  the  judgment-debtor, 
constitutes  a  starting  point  for  the  commence- 
ment of  a  new  period  of  limitation  under 
Act  IX  of  1871,.  Sdiedule  II,  Article  167. 
We  reverse  the  decision  of  tlie  Judge  and 
decree  this  appeal  widi  costs.  Pleader's  fees 
two  gold  mohuvs. 


The  7lh  January  1875. 

Present : 

The  Hon'ble  F.  B.  K>mp  and  E.  G.  Birch, 
Judges, 

Decree— Executton—Sdls  of  Mortgaged 
Propertjf. 

Dtebee  Doss,  Petit  ianery 

versus 

Lullit  Mohun   Shah  Chowdhry  and  another, 
Opposite  Party. 

Bahoo  Mohinee  Mohun  Roy  for  Petitioner, 

Bahoa  Sreenath  Doss  for  Opposite  Party. 

Where  a  decree,  which  has  been  paasedon  auMrtgagia^ 
bond,  is  to  the  effect  that  tiie  decree-bolder  is  entitled 
to  have  his  lien  satisfied  by  the  sale  of  the  rights  and 
interests  of  the  jodgment-debtor  in  all  the  properCiea> 
hypothecated,  the  High  Court  cannot  modify  its  tenns 
and  direct  the  Court  which  is  charged  with  the  execu- 
tion to  sell  first  the  judgment-debtor*a  rights  and  inter- ^ 
ests  in  one  portion  of  the  properties  pigged,  and  then, 
if  the  proeeeds  are  XK>t  sufficient,  to  proceed  against  the 
remaining  portion. 

Kempy  J. — Drbbb  Dose-Baboo^  who  is  the 
peiitiouer  in  this  case,  obtained  a  decree 
a|!ui(ist  Byknnt  Nath  Sandyal  on  the  I9(h 
of  February  1872  on  a  mortgage-bond,  in 
which  the  rights  and  interests  of  Bykuiit 
Nath  Sandyal  in  a  putnee  and  other  proper- 
ties were  hypothecntedw  On  the  6th  of  July 
1874  on  exeoiition  of  the  decree  being  taken^ 
out,  the  putnee  and  other  properties  were 
lotted  for  sale.  It  appears  also  tliat  the 
rights  and  interests  of  the  judgment-debtors 
in  the  putnee  property  had  been  sold  in  exe- 
cution of  a.  money-decree,  and  LuUit  Mohun 
Shah  Chowdliry  aad  others,  the  opposite 
pnrty  in  this^Coort,  purchased  tliose  rights  and 
interests  ;  and  the  Subordinate  Judge,  on  the 
petitioner  before  us  applying  to  execute  his 
decree  on  the  terms  of  tliat  decree, — namely, 
that  the  profierties  hypothecated  be  brought 
to  sale  in  sntisfnction  of  that  decree,  litis 
poBsed  an  order  to  the  effect  that  iuasmuoh  ihi- 
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the  rights  and  interests  of  the  judgment^ 
debtor  in  the  putuee  have  been  sold  and  par- 
chased  by  Lull  it  Mohun  Shah  Chowdhry  and 
others,  this  property  cannot  be  sold  again. 

The  opposite  party*8  pleader  admitted  that 
this  order  cannot  stand,  but  staled  that  there 
are  peculiar  circumstances  in  tliis  case, — 
Bamely,  that  tlie  purnee  was  not  the  only  pro- 
perty mortgaged  ;  that  there  were  six  or  seven 
other  properties  mortgaged  to  the  petitioner, 
and  that  in  execution  of  their  decree  his 
clients  had  purchased  not  the  rights  and 
interests  of  Bykunt  J^ath  Sondyul  nlone,  but 
the  rights  and  interests  of  the  whole  of  the 
Sandyal  family  in  this  putnee  ;  and  that  there 
was  no  notice  of  the  petitioner's  lien  at  the 
time  of  the  sale ;  tiiat  as  the  putnee  only  was 
sold  to  them,  and  there  are  other  properties 
pledged  to  the  petitioner,  it  would  be  equit- 
able for  this  Court  to  direct  the  Subordinate 
Judge  to  sell  first  the  rights  and  interest  of 
Bykunt  Nath  Sandyal  in  tiie  properties  other 
than  the  putnee,  and  if  the  proceeds  of  the 
sale  of  those  properties  are  not  sufficient  to 
satisfy  the  decree  of  the  petitioner,  then  to 
proceed  against  the  putnee.  We  think  that 
this  cannot  be  done,  as  we  cannot  modify 
the  terms  of  the  original  decree  which  is  to 
the  effect  that  the  petitioner  is  entitled  to 
have  his  lien  satisfied  by  the  sale  of  the  rights 
and  interests^  of  the  judgment-debtor  Bykunt 
Nath  Sandyal  in  all  the  properties  hypothe- 
cated. 

We,  therefore,  quash  the  order  of  the  Sub- 
ordinate Judge,  and  direct  him  to  proceed 
upon  the  terms  of  the  decree. 

The  rule  is  made  nbdolute  with  costs. 
Pleader's  fees  two  gold  mohurs. 


The  7th  Januaiy  1875. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judfjes, 

'  Decree  on  Mortgage' Bond — Money- Decree — 
Execution — Lien» 

Debee   Doss,  Petitioner^ 

versus 

GrishChtinder  Bngchee  and  others. 
Opposite  Party, 

Baboo  Sreenath  Doss  for  Petitioner. 

No  one  for  Opposite  Party. 

A  decree  havincj  been  obtnined  on  a  mortgage 'bond 
directitig  certain  properties  pledged  to  be  aoUi,  execution 
iraa  t«kea  oat.    Colore  satisluctioa  could  b«  obtained 


another  decree^holder  took  oat  execatioa  of  i  immer- 
decree  against  the  same  judgment-debtors,  and  a  sale 
was  ordered ;  but  before  the  property  yraa  sold,  application 
was  made  to  the  Court  to  have  tfie  first  decree-holder's 
lien  notified  at  the  time  of  the  sale.  This  waa  done,  mi 
the  sale  took  place.  The  first  decree-holder's  repre- 
sentative then  sued  oat  execution  as  against  the  mort- 
gaged property  which  had  been  hypothecated : 

Held,  that  there  was  nothing  to  prevent  this  execu- 
tion, as  all  that  the  auction-purchasers  had  porchased 
was  the  rights  and  interests  of  the  judgment-debtors 
subiect  to  the  aforesaid  lien. 

Kemp,  J. — A  bulb  was  issued  in  this  case, 
hut  no  hody  appears  to  show  cause.  It 
appears  that  Jaduh  Clmnder  Bagcliee 
obtained  a  decree  against  Koylat^h  Sunkur 
Sandyal  and  Kalee  Sunkur  Snndyal.  Tiiai 
decree  wason  a  bond,  nnd certain  propertiej',— 
tliat  is  to  say,  the  rights  and  interests  of  tiie 
judgment-debtor  in  perguonah  Lushkurpore, 
— were  hypothecated  in  that  bond.  Jadub 
Chunder  Bagchee  obtained  his  decree  on  ibd 
28th  of  April  1873,  and  it  directed  iht 
properties  pledged  to  be  sold  in  satisfoetioa 
of  the  decree.  Execution  appears  to  bre 
been  taken  out  in  1873  under  No.  86.  Before 
the  decree  was  satisfied,  however,  the  origiiai 
decree-holder,  Jadub  Chunder  Bagchee,  sold 
his  rights  and  interests  in  the  decree  to  tl»e 
petitioner  before  us,  Debee  Doss.  In  ibe 
meantime,  before  satisfaction  could  be  ob- 
tained, another  decree- holder,  Jugudissnr 
Talnpatro,  who  had  obtained  a  money-decree 
against  the  same  judgment-debtors  KoyMi 
Sunkur  Sandyal  and  Kalee  Sunkur  Saudjal, 
took  out  execution  of  that  decree,  and  a  eale 
was  ordered  to  take  plnce ;  but  before  tl»e 
sale,  Debee  Dass,  the  purchaser  of  the  riglns 
and  interests  of  the  decree-holder  Jadub 
Chunder  Bagchee,  applied  to  the  Coartto 
have  his  lien  notified  at  the  time  of  the  sale. 
This  was  done,  and  the  sale  took  place  oo 
the  13th  of  July  1874,  and  Grish  Chunder 
Bttgchee  and  Jadub  Chunder  Bagchee  pur- 
chased the  property.  Debee  Does  now  sues 
out  execution  of  the  decree  wliich  he  !»»» 
purchased  as  against  the  mortgaged  property 
which  was  hypothatated.  Griah  Chunder 
and  Jadub  Chunder  appear,  and  object  ou  the 
ground  that  the  rights  imd  interest  of  tbe 
judgment-debtors  in  pergunnah  Lushkurpore 
having  already  been  sold  and  purchased  by 
them,  they  cannot  be  sold  ngnin.  The  Subor- 
dinate Judge,  without  giving  any  reasona 
whatever  for  his  decision,  has  held  that  because 
tlie  rights  and  interest  of  Koylash  Sui'kor 
Sandyal  and  Kalee  Sunkur  Sandyal,  judg- 
ment-debtors, have  been  sold  and  purclmsj'd 
by  the  objectors  he  cannot  permit  tbe 
petitioner  to  execute  his  decree.  As  already 
observed,  we  issued  notice  on  »the-oppos^^ 
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party  to  show  cause  why  this  order  should 
not  be  set  aside,  aud  no  cause  has  been 
sbown. 

We  think  the  order  of  the  Subordinate 
Judge  is  clearlj  wrong.  The  decree  pur- 
clifised  by  tlie  petitioner  directs  tliat  the 
properties  pied<;ed  be  sold  in  satisfuctiou  of 
ttiat  decree,  and  all  that  Grish  Chunder  and 
Jadub  Ciiunder  Bagchee  have  purchused  is 
die  rights  and  interest  of  the  judgmeut- 
dfbtors  subject  to  that  lien.  There  is 
lotkiog,  therefore,  to  prevent  the  petitioner 
Wve  us,  Deb^e   Doss,   from   executing  his 

(Iraee    as   against   the   properties   pledged. 

fe  quasli  the  order  of  the  Subordinate 
Jdge,  and  direct  him  to  proceed  ou  the 
spplication  of  Debee  Duss  to  execute  the 
decree  according  to  its  terras. 

The  rule  is  made  absolute  with  costs. 
Pleader's  fees  two  gold  mohurs. 


The  20tli  January  1875. 

Frfsent : 

The  Hou'ble  W.  Ainslie  nnd  Romesh  Chun- 
der Mitter,  Judges. 

Mt9  as  to  Salt  Department— Reg,  I  of  1824 
«.  9  Sf  U—Khalary  ^  Fuel  Lands— Rightx 
of  Oovemment. 

Case  No.  239  of  1873. 

Hegular  Appeal  from  a  decision  passed  by 
the  Judge  of  MidnaporCy  dated  the  Sth 
August  1873, 

Rajah  Gujendro  Nnrain  Roy  (Plaintiff) 
Appellant, 

versus 

Tlie  Collector  of  Mid !»a pore  on  behalf  of 
Goverument  and  others  (Defendants) 
Respondents. 

Bahoos  Mohesh  Chunder  Chowdhry  aud 
Doorga  Ram  Bose  for  A  f.  pel  Ian  t. 

^^  R.  T.  Alic^n  and  Bnboos  Unnodn  Per* 
thnd  Banetfee  and  Bhyruh  Chunder 
Banerjee  for  Respondents. 

Hbld  Uut  the  rules  relating  to  the  Salt  Department 
n»  Beg.  I  of  1^4,  ought  not  to  be  construed  so  as  to  l 
i^rict  their  operatioa  to  the  four  tlistricts  named ;  but  ' 


were  intended  to.  be  enforced  wheresoever  lands.might 
be  held  or  required  by  Grovernment  for  the  maDufacture 
of  salt 

•  By  8.  9,  cl.  11,  the  lands  worked  by  the  Salt  Depart- 
mont  from  the  time  of  the  assumption  of  the  monopoly, 
or  otherwise  assumed  and  held  before  and  since  the 
perpetual  settlement,  although  originally  part  of  an 
e^jUite  for  which  a  permanent  settlement  had  since  been 
made,  were  to  be  taken  as  held  by  the  Salt  Department 
under  the  owner  of  the  estate  as  occupants  in  perpetuity 
not  liable  to  pay  rent  Accordingly  in  such  cases  the 
assets,  whatever  they  might  be,  should  not  belong  to 
the  owner  but  to  Government,  and  the  proprietors  of 
permanently  estates  cannot,  at  any  time,  maintain  a  claim 
against  Government  lor  anything  done  by  it  with  these 
lands. 

In  regard,  however,  to  fuel  lands,  to  which  the  rules 
in  s.  14  relate,  there  appears  to  be  uo  right  whatever 
in  the  Government  to  take  them  on  the  same  terms  as 
lands  taken  for  the  purposes  of  salt  manufacture  under 
8.  9.  If  there  is  no  special  engagement,  the  zemindar 
is  never  ousted  from  possession  of  the  land.  When  the 
Government  ceases  to  occupy  it  for  the  purpose  of  cut- 
ting fuel,  he  is  entitled  to  full  enjoyment,  and  no  fresh 
right  accrues  to  Goverument  in  exchange  for  the  aban- 
doned right  to  cut  fuel 

Ainslie^  J, — The  plaintiff  in  this  case  is 
the  zemindar  of  three  pergunuhs,  situated 
in  zillah  Midunpore,  within  which  suit  was 
formerly  mnnufnctured  by  the  Government. 
The  salt  manufacture  having  now  ceased,  the 
Collector  called  upon  the  zemindar  to  enter 
into  a  settlement  for  the  revenue  lo  be  paid 
to  the  Government  for  the  lauds  formerly 
occupied  by  the  Salt  Department.  The  ze- 
mindar refused  to  make  any  fresh  engage- 
ment, alleging  that  these  lands  formed  part 
and  parcel  of  his  permanently  settled  estate, 
and  that  the  Government  had  no  right  to 
assess  them  de  novo.  The  Collector,  there- 
upon, made  a  temporary  settlement  of  these 
lauds  with  the  pro  forma  defendants.  The 
zemindar  now  brings  this  suit  to  set  aside 
this  temporary  settlement  and  to  recover 
possession  of  these  lands  as  part  of  his  per- 
mnueutly  settled  estate.  The  quantity  of 
the  lands  sued  for  is  16,665  beegahs. 

The  material  facts  alleged  are  as  follows  : — 
Before  the  accession  of  the  British  Govern- 
ment, the  phiintiri's  ancestors  used  to  manu- 
facture Halt  through  molungees  in  the  first 
two  of  the  pergunnaiis  mentioned  in  the 
plaint.  Subsequently,  the  British  Govern- 
ment having  assumed  the  suit  monopoly, 
granted  compensatioD  to  the  owners  of  these 
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Innds.  On  the  29th  May  1801,  the  estate  of 
the  plaiutiff  was  permanently  settled.  The 
revenue  assessed  appears  from  a  statement 
which  will  he  found  after  page  76  of  the 
printed  record  to  he  as  follows  : — On  per- 
gunnah  DukhiiimnI  Rs.  3,405-1 3-6-1  ;  on 
pergunnah  Bahirmootuh  Rs.  2,913-9-3-3, 
and  on  pergunnah  Bhaitgur  Rs.  56*1-12. 
That  statement  also  shows  that  in  these 
sums  there  are  included  Rs.  393-1 1-7-1 
and  Rs.  697-2-1-2  as  khalary  rents  on  the 
first  two  pergunnahs  iu  respect  of  the  lands 
held  by  the  Government.  It  is  further 
stated  that  in  addition  to  these  khalnry  rents, 
the  Government  used  to  pay  to  the  zemindnr 
an  annual  rent  for  cutting  fuel  iu  his  estate, 
at  the  rates  of  Re.  1-8  and  Rs.  2-8  per 
ihan  engaged  each  year  in  the  salt  manu- 
facture, and  that  in  the  year  1838  in  lieu  of 
this  vai'ying  compensation  a  fixed  sum  of 
Rs.  618-2  per  annum  was  adopted.  It  is 
further  stated  that  the  Government  also 
granted  to  the  z^fmindnr  salt  for  home  con- 
sumption. On  the  29th  July  1863,  the  Salt 
Agent  of  Hidorlee  gave  notice  to  the  plaintiff 
that  the  manufacture  of  salt  by  Government 
having  been  stopped  from  the  1st  of  May 
of  that  year,  as  had  been  already  notified  by 
him  on  the  29th  April,  all  the  salt  lands  held 
by  the  Agency  hnd  been  given  over  to  the 
Collector  Uiat  he  might  make  over  possession 
of  them  to  the  pjaintiff  and  other  owners, 
and  that  the  rents  hitherto  paid  by  the  Suit 
Department  had  been  stopped  from  the  1st 
May  and  would  be  no  longer  paid  by  the 
Salt  Agency.  Up  to  this  time  Axe  rents 
payable  by  the  Salt  Agency  hud  been  credited 
in  the  Collector's  account  as  in  part  payment 
of  the  Government  revenue. 

The  Collector,  on  behalf  of  Government, 
has  put  in  an  answer  in  which  he  asserts 
that  the  lands  are  not  claimable  by  the  plain- 
tiff as  part  of  his  zemindaiee  ;  that  if  he  is 
entitled  to  anything  he  is  only  entitled  to 
claim  the  rent ;  and  that  the  Government  is 
protected  by  Clause  11  of  Section  9  of 
Regulation!  of  1824.  He  further  seeks  to 
draw  a  distinction  between  the  payments 
made  by  Government  and  rent  properly  so 
called. 

The  Judge  has  laid  down  and  tried  only 
one  issue  which  is  as  follows: — "  Does 
<*  Clause  1 1  of  Section  9  Regulation  I  of 
*^  1824  bar  this  suit,  even  if  Government  has 
^  made  any  payments  with  inference  lo  thfse 
*'  lands  either  as  rent  or  an  compensnt<on  ?" 
The  Judge  has  drawn  a  distinction  between 
rent  and  compensation  which  it  appears  to 
me  unnecessary  to  consider.    He  has  held 


that  the  claim  is  barred  by  the  Clause  refer- 
red to,  and  has  oouse^uently  dismissed  the 
suit  with  costs. 

The  question  then  before  ns  is  whether 
the  Clause  refeiTed   to  Itaa  beea  properly 
applied  to  this  surr,  and,  if  so,,  wlietiier  ilie 
order  dismissing  the  suit  should  have  extend* 
ed   10   the  whole   of    the     16,665  beegiihs 
claimed  or  not.     It  has  been  contended  that 
Refsuliition  I  of  1824  will  not  ap^'ly  to  these 
lands,  and  thai  the  operation  of  iliut  Regula- 
tion is  limited  to  lande  within  oertiiiu  districts^ 
namely,  24-Pergunuahs,.  Jessore,  BhuUooali, 
and  Ciiftiagong.     The  title  of  that  Regu- 
lation  no  doubt  sets  out,   ihat  it   is  oae  for 
declnring  iu  what  manner  the  diiims  of  tlid 
lemindars  and   of   the  officers  in  the  Salt 
Depurtment  are  to>  be  adjusted   in  eertai» 
districli  where   lands  are  rehired  for  the 
purposes  of  salt  m^imifUcture.     The  pream- 
ble  also  at   first   sight   wouKl   seem  to  1)0 
limited   in  the  same  way,  but  at  the  couda- 
slon  of  it  there  are  words  of  general  applica- 
tion.    It  sets  out,  passing  over  maiterswiib 
which  we  have   no  concern  in  this  suit,tii&t 
**  whereas  the  peculiar  circumstances  of  ibe 
"  lands  required  for  the  purposes  of  the  salt 
"  manufaciure  in   the  districts  comprised  iu 
"  the  Salt  Agencies  of  the  24-Pergunnab8, 
^  Jessore,      Bhullooah,     and      Chittsgoiig, 
**  and    the   arrangements     concluded    wiUi 
« the    zemindars    at    the    time    when   the 
'*  exclusive  mnnufacture  was  first  established,. 
**  render  it  necessary  specially  to  de^re  the 
"  principles   on    which    the    clainis    of  the 
*•  ofi!cers  in  the  Salt  Department  aad  of  the 
"  zemindars  in  the  said  districts  are  to  be 
"  adjusted  on  the  occupation  of  the  laud  foe 
"  the   purposes  of  the  Salt  Department,  the 
"  following  rules  have  been  «'nacted.'*    But 
it  goes  on  to  say  tlMit  these  rules  are  to  be  ia 
force  not  only  in  the  said  districts,  but  as 
'<  soon  as  promulgated,  throughout  the  whole 
of  the  provinces  immediately  sublet  to  the 
presidency  of  Fort  William."     There  can  be 
no  doubt  ihat  the  rules  contained  in  Sections 
2     to    8   are  of    general    application.    The 
appellant  would  read  the  concluding  words  of 
the   preamble   as   referring    only    to    those 
general   rules  and  as  modified  by  the  words 
immediately  preceding  them,  so  as  to  restrict 
their  operation  to  the  four  dwtricts  nii»e<l» 
But  looking  to  the  first  and, second  CUuses 
of  the  9th   Section,  it  seems  to  me  tliat  the 
preamble   should   rather   be   read  as  if  the 
words  "  and  elsewhere  "  followed  the  words 
"  in  the  said  districts.  "     There  seems  to  me 
to  he  no  greater  reason  for  restricting  the 
application  of  the  con  eluding  passage  wiiicl» 
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givefl  general  effect  to  the  rules  contained  in 
the  Regulation  than  for  extending  the  rules 
reUting  to  the   Salt  Department  to    other 
districts  than   those  before  named,  but  the 
contrarj.    Taking  the  concluding  words  of 
the  first  Section  by   themselFes,  I  do  not 
tiiiok  that   this  Court   oujs^ht    to    construe 
them  so  as  to  restrict  their  operation,  and 
looking  to  the  irst  and  second  Clauses  of  the 
9ih  Section  I  have  no  doubt  tlmt  no  restric- 
tion was  intended.     The  first  Clause  of  the 
^h  Section  recites  that  from  the  years  1780 
iBiI781,  the  revemie  from  salt  in  Bengal, 
Orina,  and  Ciittack  is  realised  in  the  form  of 
I  monopoly     of    the     manufacture     and 
diit  eonsfqsenily  certain  lands  have  been 
Aceopied,  ai>d   the  right  of    occupatii»fi  has 
feen  assumed  fey  die  Grovemment.     It  then 
^Ures  tluit  the  rules  for  acquiring  laitds  for 
public  purposes,  tluit  is,  tlie  rules  contained 
in  the  second  atid  following  Sections  of  the 
Regulations  up  to  the  8th  are  not  to  apply 
vliere  land  is  required  for  salt  mnnufticture. 
There  is  no  other  Regulation  ttiat  I  know  of 
lioder  which  laud  could  have  been  taken  or 
held  fur  tlie  manufacture  of  salt  except  this 
ooe;  and  as  it  is  dednred  that  tlie  rules  in 
the  earlier   Sections   are   not   to    apply    to 
Orissa,  &c.,  it  would  seem  that  if  the  rules 
in  the  9th  and  the  following   Sections  do  not 
Apply  to  Oi  issa  and  to  such  parts  of  Bengal 
M  are  not  specially  nentioned  in  the  preamble, 
there  is  no  rule  by  which  the  Government 
^n  hold  or   take  bind   for  the  purpose  of 
maDBfactoring  salt  except  in  the  four  districts 
oamed  in  the  preamble.     The  second  Clause 
then  recites  tliat  there  has  been  an  iuves- 
tigation    in    four    specitied     districts,     viz.^ 
24>PergaDfiah8,    Jessore,      Bhullooah,     and 
[   Chittagong,    and  enacts  that    the   following 
I   rales  calcolated  for  all  results  of  such  inves- 
;    tigation  are   to  be  the  guide   in  all   cases. 
There  are   no  words    here    restricting   the 
^    operation  of   the   Regulntion    to     the   four 
pKniciilar  districts.     As  I  understand  it  this 
Claose  is  to  this  effect  ;  that  the  nature  of 
^e  requirements  of  the  Govern«ient  and  the 
dairos  of  the  zemindars  having  been  ascer- 
tained  by    enquiries    in  certain    particular 
localities,  the  Government  is  now  in  a  posi- 
tion to  lay  down  general  rules  to  be  enforced 
not  only  in  tliose  localities,  but  wheresoever 
lands  may  be  held  or  required  for  similar 
pnrpoees.     Then    the  third  Clause  declares 
what  rule  was  followed  when  the  Govern- 
«wnt  first  took  lands  for  the  purposes  of  the 
»lt  monopoly.      The    zemindars    were    no 
I    longer  allowed  to  receive  the  rents  or  cesses 
I    fcnaerly  ctAlected  by  them  from  the  salt 


manufactures,  and  were  therefore  held  not 
liable  to  assessment  in  respect  of  such  assets, 
and  the  Government  assumed  all  rights  and 
interests  attaching  to  the  mehnl.  The  fourth 
Clause  declares  that  where  claims  to  remission 
were  allowed  in  the  first  instance,  that  is,  on 
account  of  khnlary  rents  collected  previ- 
ously to  the  year  1188,  the  sums  remitted 
will  be  allowed  in  perpetuity.  Although  by 
the  seventh  Clause  the  remissions,  for  the 
purposes  of  account  between  the  Salt  Depart- 
ment and  the  Revenue  Department,  were  to  be 
retained  on  the  revenue  books  and  debited  to 
the  Suit  Department,  yet  in  fnct  it  was  not, 
under  Clause  4,  open  to  the  Government  to 
add  anything  on  account  of  salt  lands  to  the 
jumma  actually  paid  by  the  owner  of  a 
permanently  settled  estate.  But  then,  with 
respect  to  these  lands,  Clause  1 1  declares  that 
the  lands  worked  by  the  Salt  Department  from 
the  time  of  the  assumption  of  the  monopoly 
to  the  present  day,  i.e.,  to  1824,  or  otherwise 
assumed  and  held  before  and  since  the  per- 
petual settlement  (although  originally 
belonging  to  an  estate  for  which  a  permanent 
settlement  has  been  formed)  shall  be  consi- 
dt-red  to  be  held  by  the  officers  of  the  Salt 
Department  free  of  rent  under  a  perpetual 
title  of  occupancy,  and  shall  be  considered  to 
be  and  to  have  been  liable  to  assessment  by 
the  revenue  authorities,  when  relinquished  by 
the  officers  of  the  Salt.  Department,  in  the 
same  manner  as  if  they  had  been  farmed  by 
an  individual  from  Government  and  had 
become  open  to  re-setilment  on  the  expiration 
of  his  lease.  Although,  originally,  the  lands 
in  the  occupation  of  Government  might  have 
been  part  and  parcel  of  an  estate  for  which 
a  permanent  setilement  had  since  been  mude, 
if  these  lands  had  been  held  from  the  time  of 
the  assumption  of  the  monopoly  or  otherwise 
held  before  and  since  (reading  these  words 
conjunctively)  the  perpetual  settlement, 
they  were  to  be  taken  as  held  by  the 
Salt  Department  under  the  owner  of  the 
estate  as  occupants  in  perpetuity  not  liable 
to  be  called  on  to  pay  rent.  The  Govern- 
ment  in  effect  declared  that  in  such  cases 
the  assets,  whatever  they  might  be,  which 
might  accrue  from  these  lands,  whether 
in  the  form  of  salt  or  in  any  other 
form,  should  not  belong  to  the  owner  of  the 
estate  but  to  the  Government.  These  lands 
being  thus  held  by  the  Government  as 
tenants  in  perpetuity  free  of  rent  under  the 
proprietors  of  permanently  settled  estates, 
it  seems  to  me  that  the  proprietors  of  such 
estates  cannot  at  any  time  maintain  a  claim 
aguiost  the  Go?erum<;ui  iu  respect  of  any- 
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thing  done  by  it  with  these  lands.  So  far 
the  Regulation  refers  to  the  lands  occupied 
for  the  purposes  of  salt  mnnofacture. 

There  are  other  lands  occupied  by  the 
Government  for  the  purpose  of  cutting  fuel, 
either  to  the  exclusion  of  the  owner  or  in 
which  the  Government  had  a  right  to  cut 
fuel  without  excluding  the  zemindar  from 
possession.  The  rules  regarding  such  lands 
are  to  be  found  in  the  14th  Section  ;  and 
Clauses  2  and  3  of  that  Section  declare  that 
where  specific  lands  with  ascertained  limits 
are  held  under  an  engagement,  the  right  of 
the  Government  to  cut  fuel  on  these  lands 
shall  not  be  in  any  way  affected,  but  where 
there  is  no  such  enjragement  entered  into 
for  specific  lands  with  ascertained  limits, 
the  Government  shall  have  the  right  of  free 
fuel  from  all  jungle  or  waste  land  lying 
within  estates,  the  owners  of  which  are 
allowed  a  remission  of  revenue  or  receive 
rent  from,  or  on  account  of  the  Salt  Depart- 
ment, in  respect  of  all  khalaries  now  (that 
is  np  to  the  time  of  passing  the  Regulation) 
established,  so  long  as  the  said  remission 
and  rent  shall  continue  to  be  allowed  and 
paid  ;  but  that  if  new  or  additional  khalaries 
are  established,  fuel  is  to  be  procured  by 
agreement  with  the  owner,  or  cut  from  other 
land,  the  property  of  Government.  If  the 
lands  were  not  held  under  a  specific  engage- 
ment with  ascertained  limits,  it  was  open 
to  the  zemindar  to  cultivate  and  clear  them, 
and  to  make  what  use  he  thought  proper 
of  them,  the  right  of  the  Government  extend- 
ing only  to  fuel  60  long  as  the  lands  icmain 
jungle.  There  appears  to  be  no  right  what- 
ever in  the  Government  to  take  these  lands 
on  the  terms  on  which  they  take  lands  for 
the  purposes  of  salt  manufacture  under  the 
9th  Section.  If  there  is  any  special  engage- 
ment, of  course,  the  parties  will  be  bound 
by  the  conditions  of  it.  If  there  is  no  spe- 
cial engagement,  the  zemindar  is  never  ousted 
from  possession  of  the  land ;  when  the 
Government  ceases  to  occupy  it  for  the  pur- 
pose of  cutting  fuel,  he  is  entitled  to  the 
full  enjoyment  of  it,  and  no  fresh  right 
accrues  to  the  Government  in  exchange  for 
the  abandoned  right  to  cut  fuel. 

It,  therefore  in  the  view  that  I  take  of  the 
case,  becomes  necessary  to  consider  whether 
the  whole  16,665  beegahs  of  land  in  suit  was 
held  from  before  and  continually  since  the 
permanent  settlement  up  to  the  8ih  of  Janu- 
ary 1824,  the  date  of  the  passing  of  Regula- 
tion  I  of  that  year,  so  as  to  come  witliin  the 
piovisioDs  of  the  11th  Clause  of  Seciiou  9  ;  j 


and  if  not  the  wliole,  then  how  much  of  theee 
lands  is  affected  by  that  Clause. 

In  the  plaint  it  is  stated  chat  the  qaantify 
of  the  land  held  at  different  times  varied,  bat 
no  issue  has  been  laid  down  on  this  point,  and 
there  has  been  no  trial  upon  it.  It  will  be 
necessary  for  the  Court  to  lay  down  this  issue, 
and  to  determine  whether  any  part  of  the  land 
is  exempt  from  the  operation  of  the  Utli 
Clause  of  Section  9.  It  seems  to  me  tliat  on 
this  issue  the  onus  ought  to  be  thrown  od  the 
defendant  to  prove  that  the  claim  in  whole 
or  in  part  comes  within  the  operatioa  of 
that  Clause.  Admittedly  the  laud  was  at 
one  time  part  of  an  estate  of  which  a  per- 
manent  settlement  has  been  made  with  the 
plain  tifi's  ancestor  as  zemindar.  The  zemio* 
dar  is  prima  facie  entitled  to  re-enter  into 
this  part  of  his  estate  unless  barred  bj 
the  terms  of  the  enactment.  Therefore  it 
is  for  the  defendant,  who  pleads  a  limil&tioo 
of  the  right  of  the  zemindar,  to  prove  tiie 
extent  to  which  that  limitation  ought  to 
operate.  The  case  must  go  hack  to  fte 
District  Judge  to  try  the  issue  indieittd 
above,  and  any  other  issues  which  may  arise 
in  the  course  of  the  hearing  of  the  case. 
Costs  will  follow  the  result. 

Mitter,  «/^-— This  suit  has  been  brought  to 
recover  possession  of  the  plaintiff's  share  in 
a  larfve  tract  of  land  measuring  16,665 
beegahs  which  was  in  the  occupancy  of 
the  Salt  Agent  of  Hidglee  till  1864  when 
it  was  abandoned  by  him,  and  now  held  by 
defendants  Nos.  2  and  3  under  ijarah  settle- 
ments from  defendant  No.  1,  and  for  declara- 
tion of  the  plaintiff's  proprietary  title  to  it. 
The  plaint  alleges  that  it  appertains  to  pergan- 
nahs  Dukhinmal,  Bahirmootah,  and  Bhait- 
gur  which  were  permanently  settled  with 
his  ancestor  as  constitnting  one  estate.  The 
Government  retained  possession  of  such  lands 
of  the  two  first  mentioned  pergnnoahs  as 
were  then  fit  for  salt  manufacture,  agreeing 
to  pay  compensation  and  rent  for  the  same, 
the  particulars  of  which  are  mentioned  in  the 
plaint.  That  shortly  after  the  permanent 
settlement  of  these  three  pergunnahs  which 
was  concluded  in  the  year  1801,  theGrOveni- 
ment  took  possession  of  certain  other  lands 
in  pergunnah  Bhaitgur  which  were  found 
fit  for  salt  manufacture,  for  which  also  his 
ancestor  used  to  receive  annual  compensa- 
tion. That  after  this,  whenever  any  portion 
of  these  lands  lost  their  saline  quality,  and 
became  fit  for  cultivation,  they  used  to  be 
given  up  to  the  zemindar,  and  similarly  such 
other  lands  as  for  the  first  time  became 
fit  for  suit  manufacture,  possession  thereof 
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used  (0  be  iiBstimed  on  behalf  of  the 
.  Goveroment.  That  between  1801,  when  the 
permaD^Qt  settlement  was  concluded,  and 
i864,  when  the  old  system  of  salt  monopoly 
was  abolished,  the  Government  occupied  all 
sdcii  kods  of  these  pergunnalis  as  were 
fit  kr  salt  manufaetorey  regularly  paying 
(0  tbe  plaintiff's  ancestor  and  the  plaintiff 
the  rent  and  compensation  stipulated  for. 
That  in  the  year  1864,  when  the  Govern- 
oent  abolished  the  system  of  exclusive 
BMDiifaeturing  of  salt  under  the  superintend- 
ON  of  their  officers,  the  lands  which  are 
in  fepute  in  this  suit  were  in  the  possession 
t^tfie  Salt  Agent,  who,  on  the  29th  July 
iS63,  issued  a  notice  informing  Uie  plaintiff 
tiuU  as  they  were  no  longo-  required  for 
altmanafacturing  purposes,  he,  the  plaintiff, 
tu  at  liberty  to  resume  possession  of  them. 

Bot  some  months  after  this,  the  Collector 
took  a  different  view  of  the  rights  of  the 
p&rties  and  served  a  notice  upon  the  plain- 
tiff's guardian  calling  upon  him  to  obtain 
•ettleaents  of  these  lands,  evidently  treating 
(hem  as  Government  property.  The  plain- 
tiff on  attaining  majority  objected  to  this 
viiiioat  effect,  and  on  his  ultimately  declin- 
iDg  to  take  the  settlement,  they  were  granted 
in  ijarah  to  defendants  Nos.  2  and  3.  The 
plaiuiiff,  therefore,  seeks  to  recover  posses- 
sion of  his  share  in  these  lands,  and  for 
declaration  of  his  tnal  rights  to  them. 

The  defendants,  on  the  other  hand,  allege 
that  the  lands  in  dispute  have  been  in  the 
possession  of  Government  since  before  the 
permaoent  settlement  of  the  plaintiff's  zemin- 
daree,  which  in  fact  does  not  comprise  it 
They  also  rely  upon  the  provisions  of 
Clause  19  Seetion  9  Regulation  I  of  1824, 
in  bar  of  the  plaiutiff^s  suit. 

The  case  coming  on  for  the  first  hearing, 
on  the  1st  of  August  1873,  before  the 
District  Jadge  of  Midnapore,  it  was  found 
iliit  the  plaint  was  bad  inasmuch  as  it  did 
not  specify  the  lands  in  dispute.  On  the 
intimation  of  the  Court's  opinion  that  it 
fiiioalil  be  dismissed  upon  this  ground  alone, 
ihe  plaintiff's  vakeel  prayed  for  postponement 
with  a  view  to  examine  certain  chittahs  in 
tbe  Collector's  hands,  and  to  see  whether  by 
tbeir  help  the  lands  could  be  identified.  This 
prayer  was  granted,  and  the  8th  of  August 
foliowiDg  was  fixed  for  further  hearing. 
The  vukeel  for  the  plaintiff  on  the  last 
meutioned  date  admitted  that  the  lands 
cltimed  by  his  client  were  identical  with 
those  mentioned  in  the  Government  chittahs 
of  1267,  and  thus  cured  the  defect  in  the 
plaint  mentioned  above. 


The  District  Judge,  after  this  admission 
was  made,  being  of  opinion  that  under 
Section  145  of  the  Civil  Procedure  Code,  the 
case  could  be  finally  disposed  of,  without 
taking  any  further  evidence,  dismissed  the 
suit  on  the  ground  that  Clause  1 1  Section  9 
of  Regulation  I  of  1824  was  a  complete 
bar  to  the  plaintiff's  claim.  He  was  of 
opinion  that  the  effect  of  the  admission  made 
by  the  plaintiff's  pleader  was  to  establish  that 
the  lands  in  dispute  have  been  in  the  posses- 
sion of  the  Government  *'  for  the  purposes 
of  salt  manufacture  since  before  the  perma- 
nent settlement." 

Several  objections  have  been  raised  in 
appeal,  and  I  am  of  opinion  that  the  judg- 
ment of  the  Lower  Couri^  upon  the  materials 
now  upon  the  record,  ought  not  to  be  upheld. 

The  first  question  which  requires  deter- 
mination in  this  appeal  is,  whether  or  not  the 
Regulation  I  of  1824  applies  to  this  case. 
It  has  been  urged  that  the  Regulation  in 
question  does  not  refer  to  salt  lands  situate 
within  the  Hidglee  Salt  Agency.  It  in  ex- 
press words  refers  only  to  lauds  within  the 
Salt  Agencies  of  the  24-Pcrgunnahs, 
Jessore,  BhuUooah,  and  Chittagong.  But  it 
appears  to  me  that  this  contention  is  not 
valid.  It  is  true  that  the  title  and  the 
preamble  purport  to  restrict  its  operation 
only  to  lands  within  the  four  agencies  men- 
tioned above,  but  referring  to  the  body  of 
the  Regulation,  it  is  clear  to  me  that  it  was 
intended  to  be  applicable  to  "  the  whole  of 
the  provinces  immediately  subject  to  the 
presidency  of  Fort  William." 

This  Regulation  is  divided  into  two  parts, 
one  portion  dealing  with  the  subject  of 
acquisition  of  lands  belonging  to  private 
individuals  for  public  purposes,  and  the 
other  with  various  questions  of  rights  arising 
out  of  the  peculiar  system  of  salt  monopoly, 
then  in  existence.  The  salt  regulations 
begin  with  Section  9,  and  the  very  first 
Clause  of  that  Section  clearly  shows  that  its 
provision  is  not  intended  to  be  limited  to 
the  four  agencies  enumerated  above. 

Then  we  come  to  the  most  important  part 
of  the  Regulation,  viz,,  the  2nd  Clause  upon 
the  construction  of  which,  I  think,  the  deci- 
sion of  the  pariicular  question  now  before 
me  mainly  turns.  This  Clause  is  to  tho 
following  effect : — '^  An  investigation  having 
''been  instituted  under  the  orders  of  the 
"  Governor  Greneral  in  Council  with  a  view, 
'*  first  to  determine  the  character  of  the 
''remissions  of  the  land  revenue  allowed 
"  annually  from  the  time  of  the  establislmieat 
'*of  the  present  system  of  manufacture,  to 
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**  certaiti  zamindars  ia  the  distrioto  comprised 
<Mn  the  Sail  AgeDcies  of  the  24-Per- 
''gunnahs,  Jessore,  Bhullooah,  and  Chitta- 
«  gODg  ;  axHl  secondly  to  settle  the  claims  of 
*'  the  zemiudara  and  the  officers  of  the  Salt 
^'Deparlment  at  tlie  agencies  iii  question 
"  respectively,  on  each  otlier  : — Tlie  follow- 
<*ing  declarations  aud  rules,  culculated  for 
<«  all  results  of  such  investigatioD,  are  hereby 
<<  made  aud  enacted,  and  the  Courts  of  CiTil 
'^  Judicature,  the  officers  of  the  salt  and  land 
**  revenue  departments  and  all  other  public 
*' authorities,  are  to  be  by  them  guided  in 
^' their  determination  of  any  question  that 
^'  may  arise  as  to  the  right  of  the  officers  of 
*'  the  Salt  Department  to  occupy  salt  lands, 
**  or  other  lands  required  for  the  purposes  of 
'*the  salt  manufacture,  and  the  rate  of 
<*  compensation  to  be  paid  for  the  same." 

I  am  of  opinion  that  the  words  in  the 
kist  portion  of  this  Clause,  vtV,  ^*  to  occupy 
salt  lands  or  other  lands  required  for 
the  purposes  of  the  salt  manufacture  "  refer 
to  ail  salt  lands  or  other  lands  required 
for  the  purposes  of  the  salt  manufacture 
veherever  found,  if  situated  in  any  one  of 
the  districts  subject  to  the  presidency  of 
Fort  William,  aud  the  v^ords  *' calculated 
for  all  results  of  such  investigation,"  have 
been  nsed  to  indicate  that  the  four  Salt 
Agencies,  viz.y  those  of  the  24-Pergunnah8, 
Jessore,  Bhullooah,  and  Chittagong  have 
been  mentioned  prominently  as  constituting 
typical  cases  futnlshing  rules  applicable  to 
the  whole  of  the  presidency.  If  we  do 
not  give  this  wide  signification  to  the 
Clause  under  consideration,  the  result  will 
be  that  cases  involving  questions  dealt  with 
in  this  Regulation  arising  within  the  Salt 
Agency  of  Hidglee  will  be  left  wholly 
unprovided  for,  because  there  is  no  other 
subsequent  Regulation  or  Act  on  this  subject 
applicable  to  this  Agency.  Then,  if  we 
refer  to  other  Clauses  of  this  Section  and 
the  remaining  Sections  of  the  Regulation, 
%e  find  very  general  provisions  inserted 
which  it  would  be  unreasonable  to  hold  as 
applicable  only  to  the  four  agencies  in 
question.  I  shall  illustrate  my  meaning  by 
one  or  two  examples.  For  instance,  one 
portion  of  Clause  7  of  Section  9  lays  down 
that  ^^  the  levy  of  khaUry  rents,  baree  kursa, 
or  the  like,  from  the  molungees  will  be 
entirely  discontinued,  and  the  imposts  abol- 
ished from  the  oommenoement  of  the  next 
salt  year,  &oJ*  Now  no  cause  can  be 
suggested,  why  the  molungees  of  the  district 
of  24-PerguonahB  should  have  been  exempted 
by   the  Legislature    froia  this    iippost  and 


those  •f  the  neighbouring  diatrict  of  fiidglee 
should  have  been  ezclnded  from  this  benefit. 
In  the  absence  of  any  valid  cause,  I  think 
it  would  be  very  mnreasonable  to  hold  that 
this  Clause  was  intended  only  ftir  the  benefit 
of  the  molungees  in  the  four  agencies  specifi- 
cally named  and  not  for  others.  The  same 
observation  will  apply  to  Clauses  8  and  9 
of  that  Section^  For  these  reasons^  I  am 
of  opinion  tliat  the  Regulation  I  ol  1824 
is  also  applicable  to  the  salt  lands  withio 
Salt  Agency  of  Hidglee^  and  therefore 
applicable  to  this  case. 

The  next  question  to  be  detenniBcd  ii 
whether  or  not  the  provisions  of  the  1  lib 
Clause  of  Section  9  of  this  Regulation  an 
fatal  to  the  pWitntiff*s  claim,  assuming  tbat 
the  lands  in  dispute  have  been  in  the  posies* 
sion  of  the  Grovemment  for  the  purpose  of 
manufacturing  salt  since  before  the  permt- 
nent  settlement. 

With  reference  to  this  question,  I  iSbak 
the  decisioQ  of  the    Lower    Court    is  wot 
correct.       The  Clause    in  question  appn 
to  me  to  refer  \o  lands  which  at  one  liM 
appertained  to  an    estate    which    has  beei 
permanently  settled,  but  having  been  severed 
from     it     have    become    the    property   of 
Government     It    runs  tbns  : — ''  Sinit  itodi 
*'  worked   by  the  Salt  Department  from  the 
*<time  of  the  assumption  of   tlie  monopoly 
**  to  the  present  day,  or  otherwise  assemed 
*^and  hehl  before  aud  mnee    the    perpetual 
^^  settlement    (althongh  originally  belonging 
^  to  an  estate  for  which  a  permanent  settle- 
*^  ment  has  been  formed)  shall  be  considered 
<Mo    be   held   by  the  officers  of  the  Salt 
•*  Department  free  of  rent,  under  a  perpetwl 
<<  title  of  occupancy,  and  shall  be  considered 
**  to  be  and  to  have  been  liable  to  assessment 
**by  the  revenue  authorities,  when    relin- 
*'  quished  by  the  officers  of  the  Salt  Depart- 
<*  ment,  in  tlie  same  manner  as  if  they  bad 
*'  been  farmed  by  an  individual  from  Govem- 
**  ment  and  had  become  open  to  re-aetUement 
'*  on  the  expiration  of  his  lease." 

In  construing  this  law,  we  ought  to 
give  efieot  to  all  the  words  in  the  Claose. 
Now  if  we  hold  that  it  refers  to  all  salt 
lands  answering  to  the  description  given 
in  the  first  part  of  the  Clause,  whether 
tiiey  be  the  property  of  Government  or  of 
private  individuals,  tlien  the  sentence  ^  al- 
though originally  belonging  to  an  estate  for 
which  a  permanent  settlement  has  been 
formed*'  becomes  wholly  meaningless.  Adopt* 
ing  ihis  construction,  it  does  not  oocor  to 
me  what  possible  effect  can  be  given  to  the 
part  of  the  Cbuse  qootcd  above.    On  tliQ 
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other  bandf  the  aJboYe  words  oloarly  point 
oat  that  the  construction  I  propose  to  adopt 
is  the  right  construction  of  the  Clause  in 
question.  Then  again,  if  the  other  construc- 
tions were  adopted,  most  inequitable  conse- 
qaences  would  have  followed  in  cnses  which 
might  have  possibly  arisen  under  this  Clause. 
Suppose  in  this  case,  the  very  next  day  after 
this  Regulation  was  promulgated,  the  officers 
of  the  Salt  Department  had  withheld  the 
payment  of  r^nt  which  they  used  to  pay  for 
these  lands,  could  (he  persons  entitled  to  that 
Tot  enforce  its  payment?  Certainly  not, 
beoiase  the  law  authorizes  the  Salt  Agent  to 
M  these  lands  free  of  rent.  It  is  also 
Bore  than  doubtful  whether  the  proprietors 
of  these  lands  could  have  got  themselves 
redressed  in  any  other  way.  I  ctinnot  ima- 
gine that  it  was  the  intention  of  the  Legis- 
lature to  invest  Salt  Agents  with  such  arbi- 
trary power,  the  exercise  of  which  would,  in 
numy  cases,  lead  to  manifest  injustice. 

Moreover,  I  am  more  confirmed  in  my  view 
by  comparing  the  last  part  of  this  Clause  with 
the  provisions  of  Claosee  3^  4,  and  7  of  this 
Section.    Now  in  order  to  make  my  argu- 
ment  clear  it   is  necessary  to  explain   the 
Ritare  of  th^  remissions  mentioned  in  Clauses 
3  aud  4  referred  to  above.     Clause  3  refers 
to  iBsets  of  land  adopted  for  the  manufacture 
of  salt,  and   Clause  4  to  collections  in  the 
Dstore  of  cess  or  imposts  made  from  molun- 
gees  employed   in    the  Salt    manufacturing 
bosiness.    Now  the  Government,  wherever 
tliess  remissions  were  granted,  became  them- 
selves entitled  to  the  ground  rents  in  the  one 
instance^  and  to  the  rents  which  used  to  be 
collected  Arom  the  molungees  in  the  other,  and 
the  Salt  Agents  on  behalf  of  Government  were 
in  receipt  of  them  in  eiome  shape  or  other 
op  to  the  promulgation  of  this  Regulation* 
The  levy  of  one  of  these  two  kinds  of  rents 
was  by  Clause  7  abolished,  but  the  remissions 
illowed  on  account  of  them  were  directed  to 
be  retained  on  the  revenue  books  and  to  be 
CMTied  to  the  debit  of  the  Salt  Departments 
This  provision  certainly  put  the  Suit  Depart- 
ment to  some  disadvantage,    to  compensate 
which  it  was  provided  in  the  1 1  th  Clause 
that  the  Mt  ikads  of  the  nature  described  in 
it ''should  "  be  considered  to  be  held  by  the 
oScers  of  the  Salt  Departmenf/'  free  of  rent." 
It  appears  to  me  that  the  salt  lands  mentioned 
bere  are  those  refei^red  to  in  Clause  3  of 
Section  9,   and  on  account  of  which   the 
zemindars  nted  to  enjoy  *'  khalary  rents  or 
the  like"  before  the  salt   monopoly    was 
^B^lished  ;  in  fact  lands  the  asseU  of  whi<jh 
wete  iraMferred    to   Government   on    the 


establlshioient  of  the  system  of  exclueive 
laannfacture  with  the  rights  and  intereetis 
attached  *'  to  the  possession  of  the  mehal  'f 
as  stated  ill  this  Clau^.  In  short,  for  oaf 
kind  of  remission  the  loss  was  debited  to  the 
Revenue  Depiirtment,  and  for  the  other  to  the 
Sh1(  Department,  with  this  declaration  tiiat  thf 
lands  on  account  ^f  which  remissions  were 
granted  under  Clause  3,  and  which  were  thus 
severed  from  the  permanently  settled  estates 
to  which  they  originally  appertained  and 
became  the  property  of  Government  as  staled 
in  the  last  part  of  the  Clause  in  question, 
shall  be  liable  to  assessment  by  revenue  auUiof- 
ities,  when  rellAquiBhed  by  the  officers  of 
the  Salt  Department.  Therefore  reading  all 
these  Clauses  together,  specially  having  regard 
to  the  qualifying  sentence  referred  to  abovci 
vfjr.,  *' although  originally  belonging,  &c" 
I  am  of  opinion  that  the  salt  lands  men- 
tioned in  tliis  Clause  are  those  which  by 
operation  of  the  3rd  Clause  have  become  the 
property  of  Government. 

Upon  this  part  of  the  case  I  shall  ^efer 
to  one  more  Section  of  this  Regulation  which 
it  seems  to  me  lends  considerable  support  t6 
my  view.  I  mean  Section  12  which  is  to  the 
following  effect : — •*  No  cultivation  shall  be 
"allowed  within  the  limits  of  any  chur  ot 
"  other  lands  transfbrred  to  the  Salt  Depart^ 
**menr,  unless  with  the  permission  of  tha 
'*  Board  of  Customs,  Salt,  and  Opium,  b6 
'Mong  as  the  manufacture  shall  be  continued 
^*  on  the  same  ;  and  it  shall  and  may  be  law- 
^  fill  for  the  Salt  Agent  and  his  subordinate 
'*  officers,  to  attach,  coufiscate,  and  dispose  of^ 
«*  as  may  be  directed  by  the  Board,  any  crops 
**  grown  on  such  land  in  contravention  of 
♦*  this  rulf»,  and  to  require  the  police  to  aid 
"  him  in  doing  so.  Any  person  illicitly  culti- 
'<  vatiug,  clearing,  or  ploughing  such  land,  or 
*' doing  any  act  preparatory  to  its  cultiva» 
''  tion  and  clearance  or  causing  another  t6  dO 
*'  so,  shall,  on  conviction  before  a  Magistrate^ 
**  be  Bobjecr,  for  every  such  offence,  to  a  fine 
''  not  exceeding  five  hundred  rupees,  besides 
<*  being  liable  in  a  civil  action  for  any  damage 
<'  which  the  Salt  Department  may  sustain  \ 
•*  provided,  however,  that  if  any  chur  or  other 
^'  salt  laud,  occupied  as  above,  shall  become 
^*  through  natural  causes  useless  for  the 
*'  purposes  of  the  i^alt  Department,  the  pro*- 
**  prietor  thereof  shall  be  entitled  tb  recovei? 
**  possession  of  the  same,  oh  establishing  the 
"  fact  to  the  satisfaction  of  the  Board  of 
'*  Customs,  Salt,  and  Opium,  or  by  a  regulai^ 
<*  suit  in  Court,  and  on  relinquishing  the 
'*  compensation  paid  to  him  by  (he  Salt  Agent 
**  for  the  use  of  the  laud.** 
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Now  if  the  coostruction  for  which  the 
defendants  contend  be  pat  upon  the  11th 
Clause,  certainly  it  would  militate  Against  the 
proviso  of  the  Section  last  quoted.  Upon  these 
grounds,  I  am  of  opinion  that  as  the  lands 
in  dispute  have  not  been  shown  to  be  the 
property  of  Government  under  Clause  3  of 
Action  9  of  Regulation  I  of  1824,  the  11th 
Clause  of  this  Section  has  no  application  to 
the  case.  This  being  so,  the  judgment  of  the 
lower  Court  which  is  entirely  based  upon 
that  Clause  cannot  stand. 

In  this  view  of  the  law,  it  is  immaterial 
for  the  present  to  see  whether  the  finding  of 
the  Lower  Court  that  the  lands  in  dispute 
have  been  held  by  the  Government  for  salt 
purposes  since  before  the  permanent  settle- 
ment is  correct  or  not.  But  it  may  become 
material  with  reference  to  any  other  ques- 
tion which  may  arise  between  the  parties 
should  the  case  be  ultimately  remanded.  For 
this  reason,  I  think  it  right  to  express  my 
opinion  upon  this  part  of  the  case  also.  The 
District  Judge  in  one  passage  of  his  judg- 
ment seems,  though  not  very  clearly,  to  put  it 
upon  the  basis  of  an  admission  by  the  plaint- 
iff's pleader.  Certainly  the  admission  which 
has  been  recorded  does  not  go  to  this  length. 
It  simply  goes  to  establish  that  the  lands 
mentioned  in  the  Government  chittahs  of 
1267  are  the  lands  for  which  this  suit  has 
been  brought  It  has  been  argued  before  us 
that  as  the  chittahs  state  that  those  lauds 
have  been  in  the  possession  of  the  Govern- 
ment from  a  period  anterior  to  the  perma- 
nent settlement,  therefore  the  statement  made 
by  the  plaintiff's  pleader  impliedly  admits 
also  the  facts  mentioued  iu  them.  I  do  not 
think  that  this  contention  is  well  founded. 
By  admitting  that  the  lands  in  dispute  are 
identical  with  those  described  iu  the  chittahs^ 
the  plaintiff  should  not  be  considered  to  have 
admitted  that  every  statement  made  in  these 
chittahs  are  correct.  If  we  exclude  this 
supposed  admission  from  our  consideration, 
then  it  follows  that  this  fact  must  be  estab- 
lished by  other  evidence  before  it  can  be 
accepted.  The  finding  of  the  District  Judge 
upon  this  contested  point  cannot  therefore 
stand,  parties  not  having  been  allowed  suffi- 
cient opportunity  to  complete  their  evidence. 
For  these  reasons,  I  would  reverse  the  judg« 
ment  of  the  Lower  Court,  and  remand  the 
case  under  Section  351  of  Act  YIII  of  1859 
for  the  determination  of  other  questions 
arising  iu  it« 


The  20th  January  187^. 

Present : 

The  Hon'blo  Romesh  Cbunder  Mitter, 
Judge. 

Possession — Title  by  Purchase. 

Case  No.  1504  of  1874. 

Special  Appeal  from  a  decision  passed  bif 
the  Officiating  Judge  of  West  Burdwan, 
dated  the  29th  April  1874,  affirming  a 
decision  of  the  Moonsiff  of  Bishen- 
pore,  dated  the  I2th  March  1873. 

Nobin   Mohun  Nundee  and  others  ' 
(Plaintiffs)  Appellants, 

versus 

Ram  Taruk  Bural  and  others   (Defendanti) 
Respondents. 

Baboo  Kalee  Kishen  Sen  for  Appellaati. 

Baboo  Rash   Beharee  Ghose  for 
Respondents. 

In  a  suit  to  recover  possessioa  which  had  been  lost 
after  eDJoyment  for  more  than  12  years,  hbld  tb«t  pliin- 
tiff  would  be  entitled  to  recover  the  property  em  ii 
unable  to  establish  the  kobala  under  which  he  clamKd 
to  have  purchased. 

The  dispute  in  this  case  is  with  reference 
to  a  small  piece  of  land.  The  plaintilfs 
allegation  is  that  long  before  1249,  the  ances- 
tors of  defeudants  Nos.  2  and  3  and  defend* 
aots  Nos.  4  and  5  held  the  land  in  dispute ; 
that  they  sold  it  to  the  plaintiff  on  the  10th 
Chjet  1249,  under  a  kobala  executed  bj 
them  ;  and  that  the  plaintiff  was  in  possession 
from  that  time  up  to  1278,  when  he  wm 
dispossessed. 

The  defendants,  on  the  other  hand,  urge 
that  the  land  in  dispute  belonged  to  tlie 
ancestors  of  the  defendants  Nos.  2  and  3  onlj, 
and  after  their  death  to  the  defendants  Nos. 
2  and  3  ;  that  it  was  never  purchased  bf 
the  plaintiff;  and  that,  in  execution  of  a  de- 
cree against  the  defendants  Nos.  2  and  3,  it 
was  sold  and  purchased  by  the  defendftDts 
themselves  in  Pous  1278. 

Both  the  Courts  below  dismissed  m 
plaintiff's  claim. 

The  Moonsiff  found  that  the  pUiintirs 
possession  was  not  proved,  and  also  that  the 
kobala  set  up  by  him  was  not  established. 

On  appeal  the  District  Judge  has  upheld 
the  judgment  of  the  first  Court  with  ref(wr- 
ence  to  the  question  of  the  genuineness  of 
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the  kotuda  ;  and  with  reference  to  the  ques- 
tion of  possession  be  is  of  opinion  that  it 
should  not  be  considered  in  this  case,  as  the 
plain  tiff  is  not  entitled  to  succeed  on  the 
Etreogth  of  his  possession  when  the  kobala 
is  oot  proved. 

I  think  that  this  judgment  is  erroneous, 
and  must  be   set  aside.    The   evidence  of 
possesion   was   material,   and  if  considered 
in  conjunction  with   the  evidence  of  execu- 
t\QQ  of  the  kobala^  it  might  have  supported 
tkllnintifiPs   allegation   of  purchase  in   the 
jor  1249  ;   and  then  again  if  it  were  estab- 
Ud  that  the  plaintifif  had  been  in  posses- 
a^for  more  than   12  years  before  his  dis- 
possession  he  would  be  entitled   to  recover 
tbis  property  notwithstanding  that  his  kobala 
be  not  established.      For  these  reasons  it 
ippears  to  me  that  the  District  Judge  was  not 
rig&t  in  excluding   the  evidence  of  posses- 
sioQ  from  his  consideration. 

It  has  been  urged  by  the  pleader  for  the 
r&^ondent  that  even  admitting  that  the  Dis- 
trict Judge  was  not  right  in  excluding  the 
evidence  of  possession,  it  is  not  necessary  to 
remand  the  case,  because  he  was  not  right  in 
boldiog  that  the  Moonsiff  refused  to  exa- 
mine any  of  the  witnesses  adduced  by  the 
plaintiff  to  prove  possession.  Tliis  objection 
does  not  at  all  touch  the  first  ground  upon 
which,  as  I  have  observed  before,  the  Judge's 
jodgment  is  erroneous,  because  there  is 
tlreitdy  on  the  record  evidence  of  possession. 
,  Bat  with  reference  to  the  second  ground 
opon  which  I  think  the  Judge's  view  of  the 
law  that  the  evidence  of  possession  is  unne- 
cessary is  erroneous,  I  do  not  think  that  it 
is  necessary  for  me  to  go  into  the  objection 
:  raised  by  the  pleader  for  the  respondent.  It 
I  will  be  open  to  him  to  argue  this  question  be- 
'  fore  the  District  Judge  again  ;  and  the  rea- 
son why  I  decline  to  enter  into  it  is  this,  that 
notwithstanding  that  the  plaintiff  may  fail 
to  establish  that  he  is  entitled,  as  a  matter 
of  right,  to  have  certain  witnesses  examined, 
he  may  yet  succeed  in  obtaining  tlie  permis- 
sion of  the  District  Judge  to  adduce  fresh 
^dence  in  the  appellate  sfage  under  the 
proTisions  of  the  Procedure  Code.  On  this 
groond  I  think  it  is  now  premature  for  me 
^  entertain  that  objection. 

The  case  will,  therefore,  be  remanded  to 
tlie  Lower  Appellate  Court  for  a  fresh  trial 
of  the  appeal.  The  respondent  will  tlien 
^  at  liberty  to  argae  the  objection  which 
1  hire  noticed  as  t^en  before  me  in  tmswer 
^  the  grounds  of  special  appeal. 

Costs  will  follow  tlie  result. 


The  20th  January  1875. 

Present  : 
The  Hon'ble  Romesh  Cliunder  Mitter,  Judge. 

Possessum-^Title -^Declaratory  Decree 

Case  No.  1602  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  West  Burdwan^ 
dated  the  17 th  April  1874,  modifying  a 
decision  of  the  Moonsiff  of  Bishenpore^ 
dated  the  21th  February  1873. 

Juggttt  Chunder  (Plaintiff)  Appellant^ 

versus 

Banee   Madhub  Banerjee  and  others 
(Defendants)  Respondents, 

Baboo  Golab  Chunder  Sircar  for  Appellant. 

Baboo  Bungshee  Dhur  Sen  for  Respondents. 

Where  the  possesnioa  of  a  plaintiff  aoing  for  a  declara-t 
tioa  of  title  extends  over  a  period  of  more  than  twelve 
yearSf  and  the  nature  of  that  possession  is  such  that  it 
can  be  successfully  relied  npon  as  a  bar  to  a  suit  by  a 
stranger  to  recover  possession*  a  Court  of.  justice  is 
competent  to  declare  his  title  npon  such  possession. 

I  THINK  the  judgment  of  the  Lower 
Appellate  Court  in  this  case  ought  not  to 
stand. 

The  suit  was  brought  by  the  plaintiff 
for  declaration  of  his  title  to  a  piece  of  land 
which  he  alleged  apperrained  to  a  lakheraj 
mouzah  called  Morakoorkenabaree ;  and 
that  in  the  course  of  a  settlement  of  a 
neighbouring  resumed  lakheraj  mehal  it 
has  been  measured  as  part  of  the  latter, 
the  Deputy  Collector  who  was  conducting 
the  settlement  proceeding  having  overruled 
the  objection  of  the  plaintiff.  The  defend- 
ant, on  the  other  hand,  claimed  this  piece  of 
land  as  appertaining  to  the  resumed  land 
mentioned  above.  ' 

The  Moonsiff  decreed  the  plaintiff's  claim. 

On  appeal  the  Judge  has  modified  that 
decree.  He  finds  ii)  his  judgment  that  the 
plaintiff  has  shown    continuous    possessioi^ 
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of  the  disputed  land  for  eevernl  years, 
and  that  the  defendant  has  not  proved  any 
actual  possession  of  the  land,  but  rests  his 
title  onachittah  of  1837.  After  coming 
to  this  conclusion  he  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  have  the  declara- 
tion sought  for  on  establishing  the  fact  of 
possession  only.  Then  he  refers  to  the  chittah 
of  1837,  prepared  by  the  Government  officer 
conducting  the  settlement  proceedings  of 
the  resumed  mehal,  and  having  found  that 
only  a  portion  of  the  disputed  land  is  outside 
the  chittah,  he  has  decreed  the  plaintiff's 
claim  with  reference  to  that  portion  only. 

It  appears  to  me  that  his  judgment  is 
erroneous.  If  the  plaintiff  and  his  prede- 
cessor were  in  possession  for  a  period  suffi- 
cient to  bar  the  claim  of  the  defendant, 
that  would  be  a  sufficient  title  upon  which 
the  plaintiff  could  be  entitled  to  the  declara- 
tion which  he  has  sought  for  in  this  case. 
The  decision  reported  at  page  104,  XX 
Weekly  Reporter  in  the  case  of  Ram 
Lochun  Chuckerbutty  and  another  v.  Ram 
Soonder  Chuckerbutty,  is  exactly  in  point. 
The  respondent's  pleader  has  quoted  a  case 
from  VI  Madras  Reports,  420.  It  is 
true  that  this  case  supports  the  view  taken 
by  the  District  Judge,  but,  for  the  reasons 
stated  in  the  decision  reported  in  the  XX 
Weekly  Reporter,  I  am  inclined  to  hold 
that  the  Judge  was  not  right  in  the  proposi- 
tion of  law  which  he  has  laid  down.  I 
Would,  therefore,  follow  the  latter  case. 
But  in  coming  to  apply  the  principle  laid 
down  in  the  case  reported  in  XX  Weekly 
Reporter,  I  find  that  the  finding  of  the 
Judge  is  not  explicit  enough  upon  tlie  point. 
He  simply  says  that  the  plaintiff  has  proved 
possession  for  several  years.  No  doubt, 
referring  to  the  evidence  on  the  record,  I 
find  that  the  possession  of  the  plaintiff 
extended  ater  a  period  of  more  than  twelve 
years  ;  and  it  appears  from  the  judgment 
that  the  Judge  has  acted  upon  this  evidence. 
But  the  case  having  come  up  before  me 
in  epecial  appeal,  I  do  not  think  I  am 
justified  in  assuming  that  the  Judge  would 
have   found   upon   that  evidence    that    the 

?laintLff  was  in  possession  for  twelve  years, 
'his  being  so,  the  only  course  left  for 
ne  to  follow  is  to  remand  the  case  to  the 
Judge  with  this  direction  that  if  he  be 
satisfied  upon  the  evidence  on  the  record 
that  the  plaintiff's  possession  extended  over 
a  period  of  more  than  twelve  years,  then  the 
plaintiff's  suit  should  be  decreed. 

The  District  Judge,  in  his  judgment,  has 
referred  to  a  hypothetical  case    lu    order 


to  show  tliat  the  proposition  of  law  laid 
down  by  him  is  ooiTect.  I  do  not  tbbk 
that  he  meant  to  say  that  the  faots  of 
the  present  case  exactly  correspond  with 
those  of  the  ca^e  supposed  by  Mm.  But 
if  they  do,  he  is  right  in  holding  that 
the  plaintiff's  title  is.  not  made  out  1q 
the  case  supposed  by  him  the  posBession  of 
the  parties  seeking  for  declaration  of  title  is 
not  of  such  a  nature  as  may  be  relied  upoa 
to  bar  a  suit  for  possession  brought  against 
them.  Where  possession  extends  over  a 
period  of  more  than  twelve  years,  aad  the 
nature  of  that  possession  is  such  that  it 
can  be  successfully  relied  upon  as  a  bar 
to  a  suit  by  a  stranger  to  recover  possession, 
a  Court  of  justice  is  competent  to  decbn 
the  plaintiff's  title  upon  such  possession. 

With    these  remarks  I  remand  the  case 
to  the  District  Judge  for  a  fresh  decision. 

Costs  will  follow  the  result. 


The  21st  January  1875. 
Present : 
The  Hon'ble  F.  B.  Kemp  and  C  Pontifex, 
Judges. 

Hindoo  law  (Mitaknhara)'^<dni  Pfoptrtf^ 
Act  XL  of  1858. 

Case  No.  301  of  1874. 

Miseellaneouf  Appeal  from  an  order  poiui 
by  the  Judge  of  Bhaugulpore,  dated  tk 
26th  July  1874. 

Mussamut  Ajhola  Eooeree  (Petitioner) 
Appellant^ 

.  versus 

Baboo  Digambur  Singh  (Opposite  Party) 
Respondent. 

Baboo  Tarucknath  Duit  for  Appellant 

Mr.  M.  L.  Sandel  for  Respondent 

Follows  the  raVmg  io  21  W.  R,  HS,  tb«t  i^^ 
loint  property  is  enjoyed  hi  its  entirety  by  the  vm* 
fftmily,  the-  interest  ol  one  member  cannot  be  um 
charge  of  under  Act  XL  o!  1858. 

Kemp,  J.— This  is  an  application  on  A« 
part  of  the  petitioner  for  a  eertificnte  nim 
the  provisions  of  Act  XL  of  1858.  Tn* 
Judge  has  held'  that,  under  the  ruliog  of  m 
Court  to  be  found  in  VoinOie  XXI,  V^^^l 
Reporter,  143,  he  is  precluded  from  gT^sU^ 
tbe  certificate  asked  for  in  this  ^^afl^  **^ 
think  the  decisiott  of  the  Jadge  *>^ 
reference  to  that  Case  is  a  correct  on^  **« 
we  dismiss  the  appeal,  bat  without  eosn* 
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TLe  22o<i  Jaaoary  1875. 

Present  z 

The  Hon'bla  E.  O.  Birch  tod  W.  F. 
McDoDelf,  Judges. 

Act  VIII  (B.C.)  of  1869  s.  102. 

Ctse  No.  453  of  1874. 

MiseetlaneQus  Appeal  from  an  order  passed 
ky  ike  OffieiaSing  Judge  ofihe  24t^Pergnn' 
nahs^  dated  the  9th  August  1874,  affirm^ 
img  an  order  of  the  \st  Moonsiff  of 
AUpere^  dated  the  4l4  Julg  1874. 

EJedarjuith  Biswns  (Judgmeai-debtor) 
Appellant^ 

^fereus 

.   Qoro  Pershad  R07  Cliowdhry  (Decree- 
holder)  Respondent. 

BsAoos  Aukhil  Chunder  Sein  and  Bhmrut 
Chunder  DuSS  for  Appellflol. 

Bahoo  Bhowanee  Chum  Dutt  for 

Respondent. 

The  word"MiU"mActVlri(RC.)  ©f  1869  t.  102, 
iBoren  all  prooeediog*  whettrar  prior  or  sobseq^ent  to 
decree. 

Birek,  J. — Wb  think  that  no  special  appeal 
irin  lie  in  this  case.  The  order  that  was 
passed  by  <he  Jadge  was  in  a  case  for 
arrears  of  rent  below  Rs.  100,  and  we  think 
thaty  as  pointed  out  in  the  decision  reported 
In  XIX  Weekly  Reporter,  307,  the  word 
"sait"  in  Section  102  of  Act  VIII  (B.C.) 
af  1869  k  intended  to  cover  all  proceed^ 
inga  prior  to  decree  and  subseK^aeBtly  in 
eoceeatioo* 

The  appeal  moaty  tbereforei  be  dismissed 
with  coflta. 


The  22nd  January  1875. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges, 

Execution — Compromite — Act  XXIII  o^  1861 
«.  11. 

Case  No.  452  of  1874, 

Miscellaneous  Appetlfrom  an  order  passed 
ipy  the  Subordinate  Judge  of  Paimaf 
dated  the  2Sth  SepUmber  1874. 

Syud  VeUyet  Hossein  aad  ethers 
(Judgment-debtors)  Appellantet 

versus 

Syud  Wulee  Ahmed  (Decree-holder) 
Respondent. 

Mr.  C.  Gregory  for  Appellants. 
No  one  for  Respondent 

Where  a  refond  is  clahned  of  the  proceeds  of  an  exei- 
ention  sale  on  the  grourtd  that  tne  decree  has  been 
satisfied  bv  compromise,  the  case  ought  to  be  tried 
OBder  Act^XIII  of  1861  s.  11. 

Kemp^  J.— Wx  think  thai  the  erder  of  the 
Soberdinate  Judge  in  this  ease  cannot  atand; 
He  has  held  that  he  is  not  competent,  under 
the  provisions  of  Section  11  Act  XXIII  of 
1861,  to  try  this  case,  and  has  referred  the 
petitioner  before  us  to  a  regular  suit.  The^ 
sale  was  held  in  execution  to  satisfy  a  decree 
passed  oa  the  14th  of  September  1867  io  m 
suit  brought  by  the  respondent  before  us  for 
contribation.  l^e  case  of  the  appellanta 
before  us  is  that,  under  the  terms  of  a  com* 
promise  entered  into  between  them  aad 
others,  including  the  special  respondent  before 
OS,  the  decree  of  the  1 4th  of  September  1867 
is  satisfied,  and  that  they  are  therefore  enti- 
tled to  a  refund  of  the  sale  proceeds  of  the 
sale  held  in  execution  of  that  decree. 

We  think  that  this  case  ought  to  be  tried 
under  Sectio^  11  ActXXIIIof  1861,  and 
if  the  Subordinate  Judge  finds  that  the  com* 
promise  entered  into  between  the  parties  and 
referred  to  in  the  decision  of  the  High  Court 
refers  to  the  decree  obtained  by  the  respond- 
ent on  the  14th  September  1867,  the  appel- 
lants will  ba  entitled  to  a  refund  of  the  aala 
proceeds. 

With  these  remarks  we  remand  the  case 
fcr  a  retrial  to  the  Subordinate  Judge.  Costs 
to  follow  the  result. 
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[Privt  Council  Judgment.] 
The  30th  Januaiy  1875. 

Present  : 

Sir  James   W.  Colvile,  Sir  Barnes  Peacock, 
Sir    Montague    Smith,     Sir    Robert    P. 
Collier,  and  Sir  Lawrence  Peel. 
• 

Copies — Secondary  Evidence — Mahomedan  Law 
^Deed  of  Oift-^Oift  by  Ouardiari'-Mushd^ 
Gift  of  Undivided  Things-^ Issues-Special 
Appeal, 

On  Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal.* 

Mossumat  Ameeroonnissa  Elhatoon  and 
others 

versus 

Mussumat  Abedoonnissa  Kbatoon  and  others. 

Where  a  copy  of  a  deed  Ib  tendered  as  evidence,  and 
the  party  tendering  it  faila  to  comply  with  the  condi- 
tions reqaired  to  make  the  copy  statutory  proof  of  the 
deed,  he  is  at  liberty  to  give  other  secondary  evidence 
of  the  contents  of  the  deed,  if  the  non-production  of 
the  original  has  been  duly  accounted  for. 

The  general  principle  of  the  Mahomedan  law  that 

$  l^ft  is  invalid  where  there  is  want  of  acceptance  and 

aeisin  by  the  donee,  is  subject  to  the  exception  that 

where  there  is,  on  the  part  of  a  father  or  other  guardian, 

[  a  bond  fda  intention  to  make  a  gift,  the  law  will  be 

[  satisfied  without  change  o|  possession,  and  will  pre- 

^  sume  the  subsequent  holding  of  the  property  to  be  on 

behalf  of  the  mmor. 

The  rule  of  Mahomedan  law  that  the  gift  of  Mushd, 
or  an  undivided  part  in  property  capable  of  partition, 
is  invalid,  does  not  apply  to  definite  shares  in  zemin- 
daries,  which  are  in  their  nature  separate  estates  with 
Separate  and  defijied  rents. 

Where  an  issue  was  not  raised  in  the  Court  of  first 
histance,  nor  taken  in  the  ground  of  appeal,  it  is  too  late 
to  set  it  up  for  the  first  time  in  special  appeal,  specially 
if  the  evidence  has  not  been  directed  to  it. 

This  suit  was  brought  in  the  Civil  Court 
of  X)ncca  by  MouLvie  Wahid  Ally  against 
his  father,  Moulvie  Abdool  Ally,  in  his  own 
right,  and  os  the  heir  of  his  deceased  wife 
Eftekhurnnnifisa,  and  as  the  husband  of 
another  wife,  Ameeroonnissa,  to  set  aside 
three  ikrarnamahs,  or  agreements,  on  the  alle- 
gation that  they  were  forged.  Tliese  ikrars, 
if  genuine,  modified  the  operation  of  three 
hibbanamahs,  or  deeds  of  gift,  two  purporting 
to  be  executed  by  his  father,  and  one  by  his 
mother  Noorunnissa,  containing,  ostensibly^ 


*  From  the  judgment  of  Mprgan  and  Pundit,  JJ., 
decided  on  the  14th  March  1864,^Gap.  No.  W.  B.,  121. 


absolute  gifts  to  Wnhid  Ally  of  various  pro- 
perties of  considerable  value.  The  plaint  also 
prayed  that  Wahid  Ally  might  be  put  into  pos- 
session of  these  properties,  and  that  the  decree 
of  the  Magistrate  in  a  suit  under  Act  IV 
of  1840,  maintaining  his  father  in  possession, 
might  be  set  aside.  Mr.  Barry  and  others 
claiming  under  pottahs  from  the  father,  were 
also  made  defendants.  Their  title  must 
stand  or  fall  with  Abdool  Ally's  ;  aod  they 
did  not  appear  on  the  hearing  of  this  appeal. 

The  questions  in  the  suit  relate  to  the 
genuineness  and  validity  of  the  three  hibba- 
namahs and  the  three  ikrars.  Each  of  them 
was  on  some  ground  impeached. 

The  Judge  of  Dacca  dismissed  the  suit 
(except  as  to  an  8-anna  share  of  some  pro- 
perty of  the  plaintiff's  mother  Noorunnisii, 
which  it  was  admitted  he  was  entitled  to), 
holding  that  the  first  alleged  hibban&ouh 
of  the  father  was  not  proved,  and  that  the 
second  and  third  from  the  father  and  moiber, 
respectively,  were  invalid  by  Mahomedio 
law,  there  being,  as  he  found,  no  deliroy 
and  acceptance  of  the  gifts,  or  change  of 
possession.  He  also  held  that  the  iknn 
were  genuine  and  valid. 

The  High  Court  reversed  this  decree, 
and  the  grounds  and  nature  of  their  own 
decree,  which  is  the  subject  of  the  present 
appeal,  are  thus  stated  at  the  conclasioa 
of  their  judgment : — "  Our  decree  will 
proceed  on  the  basis  of  the  validity  of  the 
three  deeds  of  gift,  and  the  invalidity  of 
the  later  documents  (the  ikrars).  We  shiU 
declare  that  Moulvie  Wahid  Ally  was  in  his 
lifetime,  and  that  those  who  are  now  by 
law  his  heirs  and  representatives,  are  entitled 
to  a  decree  for  setting  aside  the  documents 
relied  upon  by  the  respondents,  and  for  the 
recovery  of  the  property  sued  for.** 

Wahid  Ally  died  before  the  decree 
appealed  from,  and  the  father  subsequently. 
Tlie  parties  to  this  appeal  are  their  respective 
representatives. 

It  appears  that  at  the  date  of  the  alleged 
hibbanamahs,  Abdool  Ally  had  two  wives, 
Noorunnissa,  the  mother  of  Wahid  Ally,  and 
Eftekhurunnissa.  Wahid  was  his  only  son. 
and  he  bad  one,  or  at  most,  two  daughters. 
Abdool  afterwards  married  a  third  wife, 
Ameeroonnissa,  and  the  third  ikrar  purports 
to  be  made  ou  the  occasion  of  this  marriage. 

The  first  hibbanamah,  in  order  of  time,  is 
dated  the  14th  Magh  1254,  aod  purports  U) 
convey,  by  way  of  gift  from  the  father,  some 
lakhernj  lands  charged  with  religious  trusts 
belonging  to  the  Kuddum  Russool  Durgah  al 
Noubareei  aud  to  appoint  his  son  Mutwaiiee 
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of  llie  Dargnli  in  his  place.  Tlie  document 
al^o  contains  an  appointment  by  the  father  of 
Moonshee  Kolnmoodeen  Mahomed  to  he  the 
(;nardiftn  of  his  son  for  tiie  business  of  the 
Dargnh  during  his  minority. 

Tlie  original  of  this  deed  was  not  pro- 
duced ;  and  ilieir  Lordships,  during  the 
nrgumenf,  declared  their  opinion  that  its  non- 
prwlnciion  wns  not  sufficiently  nccounted  for 
10  allow  of  secondary  evidence  being  given 
of  its  contents.  It  appeared  upon  the  plain- 
tiff's evidence  tliat  the  original  deed  had 
\m^  delivered    to   the   gunrtlian    Moonshee 

Edbmoodeen,  but  this  pet  son  was  not  called 

ISA  witness,  nor  wns  his  absence  explained. 
Itis  to  be  observed  that,  although  the  docu- 
«etit  tendered  as  evidence, — viz,^  what  pur- 
ported to  be  a  copy  of  the  deed  from  the 
Begistry, — showed  that  the  instrument,  if 
really  executed^  wns  signed  by  numerous 
Bobscribing  wimessesy  none  of  them  were 
died  10  prove  its  existence  and  execution. 
Supposing,  therefore,  that  sf^condary  evidence 
liad  been  admissible,  neither  of  the  two 
conditions  required  to  make  tlie  copy  statu- 
tory evidence  of  the  deed  by  virtue  of 
BegaUtion  XX,  1812  (sec.  2,  cl.  5),  was 
complied  with.  It  was  not  shown  that  the 
original  wns  ^'lost,  destroyed,  or  not  fortii* 
coraiDg," — that  is  to  say,  its  non-production 
was  not  satis fnctorily  accounted  for,  nor  was 
iliere  any  proof  by  any  of  "  the  subscribing 
witnesses"  thtit  the  original  had  been  duly 
ox^'cated. 

No  doubt,  although  the  statutory  proof 
failed,  other  secondary  evidence  might  have 
l«en  given  of  the  contents  if  the  non-pro- 
iluction  had  been  duly  accounted  for.  It 
was  suggested  that  the  deed  may  have 
remained  with  the  father,  but  this  suggestion 
is  opposed  to  the  evidence  ;  and  further,  the 
cosiody  of  the  father  would  not  be,  accord- 
iug  to  the  supposed  terms  of  the  deed,  the 
proper  custody.  In  their  Lordahips'  opinion, 
tlierefore,  no  sufficient  foundation  was  hiid 
ior  the  admission  of  secondary  evidence. 

Objections  made  with  the  view  of  exclud- 
ing evidence  are  not  received  wi«h  much 
fnvoQr  at  this  Board,  but  it  is  sometimes 
aecessary  for  the  tight  decision  of  the  merits 
"f  the  controversy  between  the  parties  to 
give  effect  to  them.  In  tlie  present  case  the 
'orrounding  circumstances  raised  no  pre- 
^amption  of  the  existence  of  the  deed,  and 
the  question  of  tlie  custody  bore  materially 
on  the  issue  to  be  determined. 

Tlie  execution  of  the  ^wo  other  hibba- 
ntmfthff  by  Ahdool  Ally  and  Noornunissn 
vetpectively  is  not  denied.    The  first  of  them 


i.^  dated  19th  A^sin  1256,  and  purports  to  he 
a  ^ift  from  Abdool  Ally  to  his  son  of  certain 
jnmma  lands,  viz,,  his  10-anna  share  of  the 
z^mindary  of  Noroollapore,  and  shares  of 
O'her  zemindnriep.  This  deed,  which  recites 
that  Ahdool  Ally  had  only  one  son  Wahid, 
and  a  dnughter  Siemootee  Fukhurut^ni.ssa, 
who  was  well  provided  for  by  her  husband  ; 
that  he  had  already  bestowed  some  of  his 
property  on  his  wife,  Noorunnissa,  and  that 
lie  wished  to  prevent  quarrels  nt  his  death 
Bud  to  enable  his  son  to  live  well,  contains  an 
absolute  and  present  gift  from  the  father  to 
the  son  of  the  above-mentioned  properties. 

The  deed  from  the  mother,  Noorunnissa,  is 
dated  24th  Joistee  1258,  and  purports  to  be  a 
present  and  ab.«olute  gift  to  her  son  of  certain 
shares  of  the  zemindary  of  Pergunnah  Boro 
Bajoo,  and  of  other  zemindnries.  Some  of 
these  properties  originally  belonged  to  Noor- 
nunissn in  her  own  right,  and  others  had  been 
transferred  to  her  by  her  husband.  The 
deed  states  that  the  son  being  a  minor,  the 
father,  as  his  guardian,  had  acknowledged 
the  gift 

These  two  hibhanamahs  were  duly  regis- 
tered, hut  no  mutation  of  names  was  made. 

It  has  been  found  by  the  High  Court  that 
Widiid  l)ecame  of  full  age,  viz.,  18,  in  1261 ; 
consequently,  at  the  date  of  the  hibbanamah 
from  the  father  he  was  a  child  only  10  or  11 
years  old. 

The  Courts  below  substantially  agree  in 
their  conclusions  of  fact  upon  the  evidence 
with  regard  to  the  possession  and  manage- 
ment of  tlie  properties.  They  both  find  that 
alihough  all  proceedinng  relating  to  the  estate 
were  subsequently  to  the  hibbahs  in  the 
eon's  name,  the  father  remained  in  actual 
possession  and  receipt  of  the  profits  of  the 
properties  and  in  the  uncontrolled  manage- 
ment of  them. 

The  Principal  Sudder  Ameen  was  of 
opinion,  on  these  facts,  that  the  transfers  to 
the  son  were  **  purely  nominal,"  and  that  the 
father  did  not  intend  that  any  property 
should  pass  by  them,  or  at  least  whilst  he 
lived  ;  and  he  further  held  that  the  gifts 
were  invalid  by  Mahomedan  law  for  want  of 
acceptance  and  seisin  by  the  donee. 

The  High  Court,  however,  came  to  the 
conclusion  that  the  transfers  were  not  colour- 
able, but  intended  to  operate  as  real  gifts. 
They  also  held  that  "when  the  guardian 
of  a  minor  is  himself  the  donor,  an<l  in 
(lOBsession  of  the  property,  no  formal  delivery 
and    seisin    is  required,"   citing   in    support 
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of  ih\B  excieptioii  to  the  general  law  "  Mac- 
naagliten's  Frinciplf^s  of  Mnhomedan  Law," 
Chapter  V,  Sect'onp  9  and  10. 

It  was  not  denied  by  the  learned  Connsel 
for  the  appellants  that  tlie  High  Court  had 
on  this  lust  point  tnkt»n  «  con-ect  view  of  the 
law,  nor  do  their  Lon)shi)>8  doubt  thnt  where 
there  is,  on  the  part  of  a  fniher  or  other 
guardian,  n  renl  nnd  hona  fide  intention  to 
make  a  gift,  the  law  will  be  fiatisfied  without 
chnnge  of  possessiou,  and  will  presume  the 
aubt^equent  holding  of  the  property  to  be  on 
behalf  of  the  minor. 

It  was.  however,  strongly  insisted  by  the 
appellnnis'  Counsel  that  the  Principal  Sudder 
Ameen  was  correct  in  considering  that  the 
transfers  were  coloarnbl*^,  and  only  with  the 
view  of  making  the  eon  tlie  ostensible  owner  ; 
or,  if  not  purely  benamee,  that  they  were 
not  intended  to  operate  exclusively  for  the 
son's  benefit,  but  were  made  subject  to  a 
future  family  settlement.  It  is  enough  (er 
iheir  Lordships  in  this  place  to  say  there  are 
circumstances  in  the  case  which  favour  tiiis 
contention,  at  least  as  regnrds  the  transfer 
from  the  fatiier  ;  but  they  do  not  think  it 
necessary  to  go  at  large  into  this  question, 
for,  having  come  to  the  conclusion,  for 
reasons  to  be  hereafter  stated,  that  the  three 
iknus  alleged  to  be  ex^'cuted  by  the  son  are 
genuine  documents,  i hey  think  the  rights  of 
the  parties  must  be  determined  on  the  basis 
of  the  combined  operation  of  the  hibbas  and 
ikrars.  It  is  clear  also  thnt  the  father,  who 
set  Uf)  in  his  defeijce  to  this  suit  these  ikrars 
as  valid  instruments,  cannot  irow  be  wllowed 
to  aver  that  the  hibhas  to  which  they  relnte 
were  intended  to  have  no  operation  and 
elfect. 

A  legal  objection  to  the  validity  of  these 
gifts  wes  mnde  in  the  High  Court  on  the 
ground  that  the  gift  of  Musha,  or  an  nndi* 
vided  part  in  property  cnpable  of  partition, 
was,  by '  Mnhomedan  law,  invalid.  This 
point  appears  to  have  been  taken  for  the  first 
time  in  the  High  Court,  and  was  argued  at 
this  bar.  That  a  rule  of  this  kind  does 
exist  in  Mahomedan  law  with  regard  to  some 
subjects  of  gift  is  plain.  The  Hedava  giv^s 
the  two  reasons  on  which  it  is  f  >unded  : 
First,  that  complete  seisiu  being  a  nec^'SFni-y 
condition  in  caj*es  of  gift,  nnd  this  being 
impracticable  with  respect  to  an  indefinite 
part  of  a  divi«»ible  thing,  the  condition  can- 
not be  performed  ;  and,  secondly,  because  it 
would  throw  a  bnrden  on  the  donor,  he  had 
not  rngflged  for.  rw.,  to  make  a  dividion. 
(See  Book  XXX,  c.  1,  3  vol.,  293.)  In- 
aiauoes  lire  given  by   text- writers  of  undi-  I 


vi«]ed  things  which  cannot  be  given,  such  as 
fruit  un  phi  eked  from  the  tree  nnd  cro|Mi 
unsevered  from  the  hind.  It  is  obvious  tlint 
with  regard  to  things  of  this  nature  separate 
possession  cannot  b<»  given  in  their  an»ii- 
rided  state,  nnd  confusion  might  thus  )h? 
created  between  donor  and  donee  which  the 
hiw  will  not  alh>w. 

In  the  present  case  the  snbjeci^  of  the 
gift  are  d»'finite  shares  in  certain  zemiudariffi, 
the  iiaiuie  of  the  right  in  them  bein^  defined 
and  regulated  by  the  public  Acts  of  th*^ 
British  Government  The  High  Court,  after 
stating  that  the  shares  **  were  f«r  revenue 
purposes  distinct  estates,  eadi  having  a 
separate  number  in  the  Collector's  books,  nnd 
each  being  liable  to  tl»e  Governnteni  only  for 
its  own  sepanitely  assessed  revenue,**  aod 
further,  that  the  proprietor  collected  a  defi- 
nite share  of  the  rents  from  the  ryots,  sud 
had  a  right  to  this  definite  share  and  p^ 
more,  held  that  the  role  of  the  MalntmedNi 
law  did  nut  apply  to  property  of  this  dem^ 
tion. 

In  their  Lordships'  opinion  this  view  rf 
the  High  Cotirt  is  correct.  The  principls  of 
the  rule  and  tlie  reasons  on  which  it  is 
founded  do  not  in  their  jodgment  applj  to 
pro|>erty  of  the  peculiar  description  of  these 
definite  shares  in  zeniindaries,  which  are  in 
their  nature  'septirute  estates  with  separnn) 
and  defined  rents.  It  was  insisted  hy  Mr. 
Leith  that  the  land  Itself  l>eing  undivided 
and  the  owners  of  the  share  entitled  to  i 
require  partition  of  it,  the  property  remained 
MnshH.  But  althougli  thi^  right  may  exi^t, 
the  shares  in  zemindaries  appear  to  their 
Lordships  to  be,  from  the  special  legislation 
relating  to  them,  in  themselves  and  befot^  i 
any  puriition  of  the  land,  definite  estates, 
capable  of  distinct  enjoyment  hy  perception 
of  the  separate  and  defined  rents  belonging 
to  them,  and  therefore  not  fulling  within  tiie 
principle  and  reason  of  tiie  law  relating  tu 
Mushft. 

Mr.  Cowie,  in  his  argument,  contended 
that  the  rule  only  applied  to  cases  where 
the  donor  himself  retained  some  share  of 
tJie  property,  and  not  to  those  where  the 
owner  gave  td(  his  own  interest  in  nndivided 
shares  to  the  donee.  The  authorities  on 
Mahomedan  law  do  not  seem  to  be  agreed 
on  this  poitit ;  and  after  the  opinion  they 
have  just  expressed,  their  Lordships  need 
not  enter  upon  the  consideration  of  it.  In- 
deed, but  for  the  great  practical  importance 
of  the  question  tj^ey  would  have  tliooght  it 
unnecessary  to  express  their  oninion  on  the 
subject-matter  ot  the  gilt,  since  if  the  hihba? 
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Hr«  to  be  otMitftTHedy  as  they  tbiiik  they 
glioold  be,  by  the  ligiU  reflecred  upon  tliem 
liy  the  Jktarf,  absohi^e  aod  pure  gifts  of  the 
property  were  not  intended  ;  and  therefore 
the  priucipies  of  law  governing  such  gifts 
lire  not  applicable  to  the  transaction. 

Tlieir  Lordtdiips  will  now  proceed  to  con- 
sider the  ikrars.     The  first  twp  are  dated 
uo  (he  20th  Falgoon  1259.     One  is  addressed 
by  Wniiid  to  his  father,  Abdool ;  the  otJier 
to  his  motber,  Noorunnissa. 
That  from  Wahid  Ally  to  his  father  re- 
^  the    hibba   of  the    19th   Asain    1256, 
•ai  thai   hit    fatlier.    mother,    and     "  hnlf. 
•itiier"  being  alive,  full  brothers  and  sisters, 
odhnlf  brothers  imd  sisters  migbt  be  born 
(ohiin.    After  further  reciting  that  Abdool, 
by  reason  of  his  gift  to  Wahid,   was  unnble 
to  iDske    suitable    arrangements    for   their 
UAuitennnce,  it  became  incumbent  on  him  to 
da  10  out  of  the  property  received  by  him  in 
pK    It    then    con  to  ins    an  agreement   by 
W«hid  to  maintain  his  sister  Koreeinuuuissa 
tiod  auy  other  sisters  or  half-brothers  to  be 
a/brfwards  born,  in  joint  mess  during  their 
minority,  and  ou  tlieir  becoming  of  nge,   to 
illow  them  certain  fixed   stipends  for  main*' 
teutoce.    He  also  agreed,  in  case  any  full 
brothers  should  afterwards  be  born,   that  he 
aod  tliey,  subject  to  such  allowance  B,  should 
eojoy  the  properties  in  equal  almres.     These 
words  follow   tills  disposition  :     **  And   tbu-* 
1  do  mnke  my  brothers  and  sisters  co-sharers 
in  the  property  received  by  me  in  gifl:,  and 
the  profits  thereof.*'     The  ikrnr   concludes 
by  declaring    that  during  the   father's   life- 
time, the  whole  of  the  property  numed  in 
it  will  remain   in   the  father's  cliarge,   and 
!  under  his  management  and  control. 

The  ikrar  to  tlie  mother  contains  aualo- 
'.  goug  dispositions  by  Wahid  in  respect  to  the 
:  iToperiy  contained  in  her  hibba  of  the  24tli 
Joistee  1258,  except  that  the  provisions  for 
tnaiuteDance  nnd  sbarcs  are  confined  to  his 
uteriue  sister  Koreemuunissa,  and  any  uterine 
brothers  and  sisters  to  be  afterwards  born. 
ii  also  contains  a  provision  for  the  payment 
^i  2oO  rupees  per  mensem  to  Ids  motber  for 
berlife.  This  ikrnr  concludes,  like  tliat  to 
the  fntlier,  by  detlaring  that,  as  long  as  liis 
^«dier  lived,  he  will  have  the  entire  manage* 
»nent  of  the  property  named  in  it.  of  ibe 
w)llection  of  the  rents,  &c.,  and  of  all  busi- 
"«s  oonnecied  therewith. — "I  shall  not 
'nterfcre  witlA  it." 

The  High  Court  do  not  apparently  dis- 
'eat  from  die  finding  of  tlie  Principal  Sud- 
'l^r  Ame<>n  that  these  ikrars  were  executed 
^1  Waiiid.    They  say  :     "  We  should  very 


reluctantly  interfere  with  the  finding  of  the 
Lawer  Court  that  these  ikrars  are  genuine. 
They  were  registered  when  made.  It  is  b<^ 
probable  they  remained  unknown  to  tlie 
plain  I  iff  until  the  year  1864,  as  we  under- 
stand him  ill  effect  to  ollege  in  his  plaint." 
But  they  declined  to  give  effect  to  them  on 
the  grounds,  apparently,  that  the  son  was  a 
minor,  and  that  they  were  obtained  by  un- 
due influence. 

It  is  to  be  observed  that  neither  the  plaint 
n«T  the  issues  distinctly  raise  these  points. 
The  plnint  alleges  that  the  ikrars  were 
forced,  and  the  only  issue  directed  to  these 
instruments  is  in  the  following  terms  : — 
'*  Are  the  three  ikmrs  said  to  have  been 
given  by  the  plaintiff  to  the  defendant 
genuine  nnd  valid  deeds  ?"  Granting  that 
the  objection  that  the  ikrars  were  obtained  by 
undue  influence,  might,  if  the  previous  pro- 
ceedings had  raised  it,  be.  held  to  be  com- 
prehen<led  in  the  word  "  valid  "  in  the  issua 
(although  their  Lordships  think  such  an 
issue  ought  always  to  be  raised  in  a  mora 
pointed  form),  the  question  does  not  seem  to 
have  been  in  fact  raised  before  the  Principal 
Sudder  Ameen,  nor  was  it  taken  in  the 
•grounds  of  appeal  agniast  his  judgment. 
Ill  their  Lordships'  opinion,  therefore,  it  was 
too  Inte  to  set  up  this  defence  for  the  first 
time  before  the  High  Court,  especially  as 
the  evidence  does  not  seem  to  have  been 
directed  to  it,  which  would  certainly  have 
been  the  case  if  the  parties  had  originally 
intended  to  make  it  an  issue  in  the  cause. 

The  disability  of  Wahid  Ally  arising  from 
his  being  a  minor  when  the  first  two  ikrars 
were  given  depends  on  the  question  whether 
hin  minority  is  in  this  case  to  be  determined 
by  the  Regulations  of  1793.  As  regards 
the  fact,  it  was  admitted  by  the  respondents' 
Counnel  that  Wahid,  when  he  mnde  these 
iktnrs,  was  fifteen,  the  age  at  which,  by  tho 
tfetieral  Mahomedan  law,  he  would  have 
been  comt>etent  to  act  for  himself;  but  they 
denied  that  he  was  then  eighteen,  and  their 
Lnrdsjhips  are  satisfied  that  the  High  Court 
were  right  in  their  conclusion  of  fact  from 
the  evidence  that  he  did  not  reach  eighteen, 
the  age  fixed  for  the  tninority  of  Mahomedau 
proprietors  of  estates  paying:  revenue  to 
Government  by  Regulation  XXVI  of  1793, 
section  2,  until  1261,  which  was  subsequent 
to  tbe  date  of  the  two  ikrars. 

If  it  hatl  been  necessary  for  their  Lord- 
ships to  determine  whether  tbe  period  of 
minoiity  was  governed  by  this  Regulation, 
they  would  be  strongly  disposed  lo  hold  that 
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it  WU9.  Id  dealiog  with  these  ikrars,  Wu-  ! 
hid  must  be  assumed  to  be  tlie  proprietor  of 
the  revenue-pujiiig  estates  referred  to  in  I 
them ;  and  inasmuch  as  they  couiaiii  dis- 
positiouB  of  such  estates,  the  period  of  liis 
iniDority,  at  least  for  this  purpose,  would 
seem  to  be  withiu  the  policy  and  terms  of 
the  Regulation  aod  governed  by  it.  But 
this  point  becomes  immaterial,  since  their 
Lordships  are  of  opinion  upon  the  evidence 
that  the  Prlocipal  Sudder  Ameen  was  right 
in  finding  that  the  third  ikrar,  which  reiers 
to  the  two  earlier  ones,  and  in  substance 
confirms  them,  is  a  genuine  instrument. 

It  is  not  denied  that  tliis  ikrar,  if  genuine, 
was  executed  after  Wahid  was  of  tlie  full 
age  of  eighteen,  and  the  most  disputed,  and 
obviously  the  most  important,  question  of  fact 
in  the  cause  is,  whether  it  is  genuine,  or 
was,  HS  Wahid  alleges,  forged  by  his  father. 

This  ikrar  bears  date  the  16ih  Aughran 
1 263,  and  was  made,  as  before  observed,  upon 
the  occasion  of  Abdool's  marriage  with  a 
third  wife,  Ameeroonnissa.  After  reciting  the 
two  hibbus  from  the  father  and  mother,  it 
thus  refers  to  the  two  former  ikrara  : — 
**  That  I,  being  your  only  son,  and  on  ac- 
count of  your  having  no  odier  son,  possessed 
of  all  your  offections,  you  had,  so  as  to 
prevent  that  any  disputes  could  arise  with 
any  one  in  future,  bestowed  upon  me,  by 
your  favour,  and  through  the  execution  of 
a  deed  of  gift,  dated  tlie  19th  As^in  1256, 
your  ancestral  zemindaries  specified  in  tiie 
schedule,  and  situated  withiu  the  Collec- 
torate  of  Zillah  Dacca,  vu.,  a  10  as.  13  gs. 
1  c.  1  k.  share  of  Pergunnah  Norooliapore, 
and  your  T-annn  share  of  Pergunnah  Idrak- 
pore,  situated  within  Zillah  Backergunge. 
Besides  this,  having  settled  upon  my  laie 
mother,  Noorunnissa  Khatoon  Saheba,  as  her 
marriage  dower,  your  zemindary  of  Tuppah 
Awalee  Jahanabud,  situated  within  the  Col- 
lectorate  of  the  aforesaid  Zillah  Dacca,  and 
your  talooks,  &c.,  my  mother  aforesaid,  as 
the  owner  thereof,  bestowed  them  upon  me 
through  a  deed  of  gift  dated  the  25th  of 
Joistee  1258,  and  I,  being  the  owner  and 
iu  p(»sses8ion  of  that  property,  worth,  in 
uccordaoce  with  the  deed  of  gift,  80,000 
rupees,  I  did  formerly  give  and  execute,  as 
addressed  to  you  and  to  my  mother,  the 
aforesaid  Khatoon  Saheba,  separate  ikrars 
(agreements)  to  the  effect  that  all  the  pro- 
perties named  in  the  schedule  of  the  afore- 
said deeds  of  gift  and  other  properties  should, 
during  your  lifetime,  remain  under  your 
control  and  in  your  possedsion.  That  I  did 
not  possess  the  riglit  of  sale  and  gift  over 


that  property,  and  that,  sliould  uterine  bro- 
thers to  me  be  born,  the  property  receired 
in  gift  from  my   mother  should   be  eojojed 
by  all  of  us  in  equal  shares,  and  proniisiiig, 
should  I  have  sisters,  or  half-brothers  aod 
sisters,  to  make  monthly  allowances  to  tlietn.*' 
It  then  recites  that  the  father  had  coutracted 
a  marriage  with  Ameeroonnissa,  who  is  stated 
10  be  a  lady  of  good  family  ;  that  provitioD 
had  been  made  for  the  children  of  the  former 
marriages  by  the  earlier  ikrars  ;  and  that  it 
was  proper  to  make  some  for  her  and  aoj 
children  to  be  born  of  the  intended  marriage. 
It   then  states  an   agreement  by   Wahid  to 
make    allowance   to   the    daughters  of  the 
marriage,  his  half-sisters,   and   that,    should 
any  sons  be  born,    they,   liis   half-brothers, 
should  enjoy  the  property  with  him  in  eqoal 
shares,  adding,  "and  thus  I  constitute m; 
brothers  and  sisters  sharers   in   ihe   propertf 
and   in   the    profits    thereof.**     Wahid  llm 
grants  an  allowance  to  Ameeroonnissa  otlSO 
rupees   per   month    for  her   table,  antf  AO 
rupees  a  year  for   her   clothes.     The  Am 
contains   u  statement  that  the  father  ««« 
possession  of  the  property  by  virtae  of  &e 
former  ikrars,  and   concludes   by   declarin* 
that  it  will  remain  in  his  control  and  maDaf«- 
meut  duiing  his  lifetime,   and   that  i^itLer 
Wahid  iior  liis  heirs  should  interfere  or  by 
any  claim  thereto. 

This  ikrar  was  registered  sooq  after  its 
date.  It  is  sealed  with  Wahid's  seal,  but 
not  signed.  Five  witnesses,  two  of  whom 
were  cited  by  both  sides,  deposed  tliat  tbe 
seal  was  atlixed  to  the  ikrar  by  Wahid  him- 
self in  their  presence,  and  there  '  is  no 
opposing  evidence,  Wahid  was  not  called 
to  ne|!ative  the  personal  execution  of  (be 
ikrar  attributed  to  him  by  the  witnesses  ; 
and  their  Lordships  cannot  but  think,  whilst 
milking  due  allowance  for  the  dislike  of 
Mahomedans  of  rank  to  give  evidence  in  the 
Courts,  that  it  was  hie  duty  if  the  instrumeuc 
had  been  forged  to  give  the  Judge  ti>d 
opportunity  of  hearing  his  own  evideocf. 
Uis  not  having  done  so  naturally  conduces 
to  the  belief  that  the  witnesses  who  provtd 
his  execution  of  the  ikrar  have  spoken  tbe 
truth.  The  Principal  Sudder  Ameen  gave 
,  credit  to  them,  and  the  High  Court,  who 
overruled  his  finding,  which  affirmed  tlie 
genuineness  of  tliis  ikrar,  appear  to  rest 
their  decision  partly  on  the  want  of  Wabiil':J 
signature  to  the  ikrar,  but  mainly  ou  (be 
improbability  that,  under  the  circiimstances. 
he  should  have  mode  the  orrangemeot  it 
cou  tains. 
.   The  signature  was  not  necessar}* ;  but  nu 
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doabt  its  Absence  mode  it  proper  that  the 
proof  of  the  nffixii>g  of  the  seul  should  be 
clear  and  convincing.  This  evidence,  it 
seems,  was  supplied;  five  witnesses,  to 
whom  the  Principal  Sudder  Ameen  gave 
cre<h'r,  having  proved  that  the  seal  was 
affixed  to  the  docruinent  in  their  presence  by 
Wabid  Ally  himself. 

la  considering  the  improbnbility  that  the 
eon  would  make  such  an  ikrar,  the  High 
Court  seem  to  assume  that  there  was  at  its 
^te  dissension  between  tiie  father  and  the 
Mi;  but  it  would  seem  from  the  evidence 
ty  this  did  not  occur  until  afler  the  father's 
nrriage  with  Ameeroonnissn,  and  no  proof 
VM  given  tliat  Wahid  was  opposed  to  this 
marriojre.  His  own  mother,  Noorunnissa, 
was  then  dead.  Undoubtedly  domestic 
qaarrels  afterwards  arose,  which  led  to  a 
separation  of  the  son  from  the  father's  house, 
«od  from  that  time  the  relations  of  the 
parties  were  hostile. 

Supposing,  then,  the  father  and  the  son  to 
kave  been  on  good  terms  at  the  date  of  the 
ikrar,  there  would  seem  to  be,  according  to 
Mahomedan  family  usage,  and  having  regard 
to  the  disposition  of  the  property  under  the 
previous  hibbtis  and  ikrnrs,  nothing  really 
UDJust  or  im  probable  in  tlie  arrangement. 
Wabid  had  only  one  uterine  sister,  Fukhurun- 
Dissa,  and  his  own  mother  being  dead,  he 
could  have  no  more  brothers  or  sisters  of  the 
fall  blood.  His  father's  second  wife, 
Ert4«kliiiruntiissn,  appears  to  have  had  no 
children,  and  it  was  probably  thought  she 
would  have  none.  In  this  state  of  the 
family,  it  would  se^^m  just  and  reasonable 
that  the  son,  who  held  the  bulk  if  not  all  the 
family  property  under  the  hibbns,  should  join 
in  mnkiiig  some  provision  for  his  fiither's 
Dew  wife  atid  the  possible  children  of  the 
inarriuge.  It  is  true  that  in  this  ikrar  he 
agrees  to  make  his  half-brothers  of  this 
niurriage  equal  sharers  with  himself,  whereas 
•u  the  former  ones  only  his  brothers  of  the 
fall  blood  were  so  to  share  ;  but  his  mother 
^as  livinjF  when  the  former  ikrars  were 
giveo,  and  it  was  then  possible  he  might 
liave  bad  uterine  brothers. 

Granting,  however,  that  the  arrangement 
]^  the  last  ikrar  may  have  been  too  dis- 
|"iereated  to  have  been  altogether  probable, 
'f  the  property  had  been  unquestionably  the 
^^\  it  does  not  follow  that  there  is  the 
same  or  any  want  of  probability  in  it  when 
"*8  title  was  only  derived  from  the  hibbas, 
^d  liis  father  was  still  in  actual  possession 
*^^l  enjoyment  of  the  proper! y. 
^Iie  High  Court  assumes   that   the  father 


really  intended  to  denude  himself  of  his 
property  and  to  make  an  absolute  gift  of  it 
to  his  son,  alUioiigh  he  had  two  wives  living, 
and  probably  contemplated  marrying,  as  he 
afterwards  did,  a  third  ;  and  on  this  assump- 
tion they  re<2ard  the  arrangements  of  the 
last  ikrar  to  be  improbable. 

Their  Lordships,  however,  in  considering 
the  probability  of  its  execution,  are  disposed 
to  adopt  the  opinion  of  the  Principal  Sudder 
Ameen  that  an  absolute  gift  was  not  iuteuded, 
and  that  the  transaction  was  either  purely 
benaraee,  or,  more  probably,  to  be  followed 
by  a  family  settlement.  In  this  view  of  the 
case  the  improbabilities  relied  on  by  the 
High  Court  vanish,  and  the  direct  evidence 
of  the  execution  of  the  instrument  ought  to 
prevail. 

The  result  of  establishing  the  third  ikrar 
will  be  to  confirm  and  give  effect  to  the  two 
former  ones,  which  must  be  construed  witli 
ir.  The  rights  of  the  parties  ought, 
therefore,  in  their  Lordships'  opinion,  to  be 
governed  by  the  provisions  contained  in  the 
hibbas  of  the  19th  Assin  1256  and  the 
12th  Joisi«e  1258,  and  in  the  three  ikrars, 
read  and  construed  as  a  whole ;  and  may  be 
declared  and  enforced,  if  neoessi^ry,  in  a 
suit  properly  framed  for  that  purpose. 

The  form  of  the  present  suit  does  not 
allow  of  these  rights  being  so  declared  in  it. 
The  only  prayer  in  tlie  plaint  is  to  have 
the  ikrars  set  aside  as  fabricated,  and  the 
plaint itf  put  into  possession  of  the  properties 
claimed  with  mesne  profits.  Their  Lordships 
being  of  opinion  that  the  ikrars  are  genuine, 
the  prayer  to  set  them  aside  cannot,  of 
course,  be  granted,  nor  can  the  father's 
possession  be  treated  as  wrongful,  so  as  to 
justify  the  claim  of  the  son  to  remove  him 
from  it.  The  ikrars  clearly  provided  that 
the  father  should  have  the  possession  and 
control  of  the  property  during  his  life  ;  and 
any  rights,  therefore,  which  others  itiay  have 
under  them  to  any  share  of  the  profits 
accruin<;  in  his  lifetime  could  only  be 
enforced  in  a  suit  charging  him  in  the 
character  of  manager.  The  present  suit 
which  treats  him  as  a  trespasser  liable  to 
mesne  profits  cannot  be  sustained. 

For  these  reasons  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court  ought  lo  be  reversed,  ami 
that  of  the  Principal  Sudder  AmecM,  which 
dismissed  the  suit  except  as  to  8  annas  share 
of  the  mother  Nooruunissa's  property, 
affirmed. 

The  respondents  must  pay  the  costs  of  this 
appeal. 
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[Privy  Council  Judgment.] 
The  30tli  Junuiirj  1875. 

Present  : 

Sir  James  W.  Colvile,   Sir  Barnes  Peacock, 
and  Sir  Robert  P.  Collier. 


Hindoo  Law —  Widow — Reversioners — Limitation 
—  Daughters  —  Heirship  —  Disqualification — 
Admission, 


On    Appeal  from     the    High     Court    of 
Judicature  at  Fort  ffilliam  in  Bengal,^ 

Aumirtolall  Bose  and  others 

versus 

Rajoneeknut  Milter  aod  another. 

The  Privy  Cotmeil  affirmed  the  prineiple  of  t  decision 
of  a  Full  Bench  of  the  High  Court  (9  Weekly  Reporter, 
p.  505),  which  held  that,  in  the  ease  of  saccession  by  a 
revermoaary  heir  after  the  death  of  a  widow,  who  takes 
by  inheritance  from  her  husband,  and  is  dispossessed, 
the  period  of  limitation  as  against  the  rerersionary  heir, 
in  the  absence  of  fraud,  is  not  to  be  reckoned  from  the 
time  when  he  succeeds  to  the  estate;  but  from  the  time 
nt  which  it  would  have  been  reckoned  against  the  widow 
if  she  had  lived  and  brought  the  suit 

According  to  Hindoo  law,  thd  right  once  vested  in  a 
daughter  by  inheritance  does  not  cease  until  her 
death,  notwithstanding  she  become  barren,  or  a  widow 
who  has  not  borne  a  son.  Circumstances  of  that  nature 
(to  not  destroy  a  heritable  right  which  has  once  vested. 
If  two  sisters,  upon  the  death  of  their  mother,  together 
constitute  their  father's  heir,  then  upon  the  death  of  one 
of  them,  the  property  which  descended  to  both  jointly, 
survives  to  the  other  whose  right  of  survivorship 
previously  acquired  by  inheritance  is  not  destroyed  by 
her  diaqualiflcation  to  inherit  at  that  time  by  reason 
of  her  being  a  childless  widow. 

An  admission  of  a  fact  on  the  pleadings  by  implica- 
tion ia  not  an  admission  for  any  other  purpose  than 
tliat  of  the  particular  issue,  and  ia  not  tantamount  to 
proof  oi  the  fact. 


The  respoDdents  were  plaint i(Ts,   and  the 
appellauts   defeudauls  in    the  Court   below. 


•  From  the  judgment  of  Trevor  and  L.  S.  Jackson, 
JJ.,  decided  on  the  3Ist  December  lb62. 


Tlie  plaintiff  Rajoneekant  Mi  tier,  as  Um 
only  son  of  a  doughter  of  Ram  Nnrsiog 
Bose,  deceased,  sued  to  recover  a  four-auua 
share  of  certain  ancestral  estntet,  and  of 
certain  other  properties  purchased  with  tlie 
income  of  the  said  estates.  The  plaintiff 
Wumescii under  Roj  claimed  as  a  parcliaser 
of  a  portion  of  the  said  share  from  Uw 
plaintiff  RnjoDeekant.  His  title  depends 
upon  that  of  Rnjoueekont. 

The  ancestral  estates  originally  desceode*! 
to  Ram  Nursing  and  his  three  brothers  from 
their  father  Gokool  Chunder  Boee,  and  wtu 
held  by  them  as  an  undivided  Hindoo  ftmilj. 
Ram  Nursing  Bo^e  died  in  November  1824. 
without  a  son,  leaving  a  widow,  Sooiji»- 
moneye,  and  three  daughters,  Bioduhas- 
seenee,  Sarodamoye,  and  Nitokally.  Soorj»- 
moneye,  tiie  widow,  died  in  March  183^ 
and  upon  lier  death  the  heirs  of  Raid 
Nursing  were  Sarodamoye  and  Nitokall;, 
two  of  the  daughters,  who  were  then  marrifti 
and  likely  to  have  sons.  It  may  be  iik» 
agoinst  the  plaintiff,  upon  his  own  stuteati't 
that  Biudubnseenee  could  not  take  nj 
interest  in  her  father's  estate,  assliewm 
childless  widow  at  the  time  of  her  motbri^t 
deatli.  In  his  plaint^  page  2  of  the  record, 
he  says  :— 

'*  Biy  elder  aunt,  Binduboseenee,  linTlng 
become  a  childless  widow,  my  grandmother 
supported  her  and  the  other  two  daughters, 
who  were  both  under  age,  and  effect^  li^ 
marriages  of  the  two  unmarried  daughters 
in  due  and  proper  time.  On  the  SOili 
By  sack  1242,  my  maternal  grenl-graiid- 
mother  breathed  her  bst,  leaving  behind  Iter 
my  mother  and  my  two  maternal  yoaoger 
aunts  "  (meaning  his  mother  and  his  maternal 
younger  aunt,  Nittokally),  "who  were  under 
age,  and  my  maternal  aunt,  BiDdubaseeuee, 
under  the  maintenance  and  control  of  mj 
maternal  great- uncles." 

He  then  states  his  own  title  and  evictioB 
as  follows  :— 

"  My  mother  attained  her  majority  in  (be 
mouth  of  Choitro  1243,  and  as  my  youngest 
maternal  aunt  un  for  innately  became  a  child- 
less witlow  in  the  year  1244,  so  tlie  rigbt 
of  succession  to  all  the  aforesaid  properties 
accrued  to  my  mother,  according  to  shasiers. 
I  was  born  in  the  year  1246  ;  but,  of?ing 
to  my  evil  fortune,  I  was  at  my  tender  ag« 
bereaved  of  my  mother,  who  brentiied  her 
last  on  the  25tli  K&rtick  l2o2.  Since  theo 
I,  togetlier  with  my  maternal  atinjts,  remained 
under  the  guidance  of  Joy  Doorgs  Dassj, 
mother  of  Prem  Chand  Bose  and  Aumino- 
lall  Bose,  heirs  of  my  maternal  grand-uode ; 
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nod  on  tlieir  atuiuing  ranjority,  in  the  snme 
liouse  aud  in  the  same  mess,  mid  under  the 
raperiniendence  of  the  siiid  persons,  on  the 
)6tii  Srftban  1262  I  attained  my  mnjoritv. 
When  I  csme  to  kno^  what  property  I  was 
entitled  to  as  my  grandfather's  heir,  I 
proposed  sepnrately  to  realize  the  oolIet^tiouH 
of  tiie  ooe-fourlh  share  of  all  the  renl  find 
perional  properties  left  by  my  maternal 
gnindrtther  and  grandmother,  and  nioiber, 
lod  of  the  real  and  persohiil  properties,  t.  ^., 
(oifftf^i,  ^c,  acquired  in  own  name  or 
\mmee  from  the  joint  funds.  Prem  Chand 
Bac,  Aumritolall  Bose,  and  Joy  Doorga 
Bisiy,  tiie  principal  defendams,  having  been 
insiigiited  by  the  ill  advice  of  wicked 
f*R«»nf,  and  supported  by  the  defendant 
Gooroodops  Roy,  with  the  mo'ive  of  divest- 
iD<f  me  of  my  rights,  forcibly  expelled  me 
from  the  joint  dwelling-house  on  the  16ih 
Kartick  1264,  and  having;  ousted  me  by 
irtiflce,  forcibly  and  fraadulently  held  posses- 
non  of  ftll  the  properties,  and  are  enjoying 
the  profits  arising  from  the  estate." 

The  principal  defendants,  in  answer  to  the 
piiintilF's  claim,  stated  (Record,  page  6) 
thkt  Bam  Narsingho  Bose  having  no  male 
itsQs,  and  having  no  probubility  of  male 
ixiup,  executed,  in  the  year  1231,  a  hiba- 
namali,  or  d^ed  of  gift,  to  his  three  brothers, 
lud  breathed  his  last.  They  then  pro- 
ceed:— 

•*The  aforesaid  three  donees,  by  virtue 
of  the  said  deed  of  gift,  applied  to  the 
Couris  to  be  made  representatives  in  tlie 
rases  that  were  tlien  pending  in  the  Court 
iQ  tiie  name  of  the  said  I^om  Nursin^ho 
Bose.  An  istahnmamnh  (proolamiuion)  was 
liuij  issued  from  the  Adawhit  for  the  appear- 
ance of  any  heir  within  the  period  of  six 
week^.  As  the  maternal  grandmother  of 
ilie  Mittre  plaintiff  was  acquainted  with 
(be  truth  and  validity  of  the  said  deed  of 
Kift,  DO  ohjections  on  that  liead  were  urged 
l>J  ber.  The  hibanamah  wn^  produced  in 
ibe  Court  by  our  predecessors,  and  testified 
^  by  them  ;  and  the  Judge,  Qonsiderin^  the 
said  deed  to  l»e  genuine  and  prpved,  ordered, 
OQ  tlie  22iid  November  1825,  the  said  Ram- 
tunoo  and  Ramdoyul  to  be  made  representa- 
ti^es  in  the  place  of  the  aforesaid  Ram 
Nursingho  Bose.  The  said  representatives, 
agreeably  to  which,  conducted  the  suits  in 
the  Ziliah  and  Sadder  Courts,  and  having 
retniaed  possession  of  all  the  properties  spe- 
cified in  tlie  hibanamah,  from  Uie  date  of  the 
Mid  hibanamah,  managed  tlie  affairs,  con- 
tacted several  suits  before  the  tribunal   of 


different  Courto,   and   even    in  appeal  to  the 
Privy  Council." 

Three  issues  were  laid  down  for  trial, 
viz,  : — 

*•  1.  Whether  the  plaintiff,  Rajoneekant, 
as  heir  to  a  part  of  the  paternal  and  self- 
acquired  itroperties  of  Ram  Nursingho  Bose, 
his  grandfather  (the  father  of  his  mother), 
was  in  posseesion  or  not;  and  whether,  on 
the  16(.h  Kartick  1264,  B.S.,  the  defend- 
ants  dispossessed  him  by  turning  him  out  of 
doors  ;  and  Rnjoneeknnt  ought  to  recover 
possession  wiih  mesne  profits  or  not  ? 

**  2.  Whether,  according  to  the  bill  of 
sale  given  by  Rajoneekant,  both  the  plaintiffs 
C'»n  he  entitled  to  possession  of  the  property 
in  dispute  in  equal  proportions  or  not  ? 

"3.  Whether,  according  to  the  deed  of 
gift  of  Rajonee's  maternal  grandfather, 
defendants  have  been  holding  possession  ;  and 
whether  such  long  and  continuous  posses- 
sion bars  tlte  tuit|  afid  it  should  be  dismissed 
or  not?** 

Hie  plaint  was  filed  on  tlie  9th  September 
1858,  before  the  Code  of  Civil  Procedure 
(Act  VIII  of  1859),  and  l>efore  the  passing 
of  the  present  Limitation  Act,  XIV  of  1859. 
The  question  of  limitation  must  be  deter- 
mined according  to  the  old  law. 

The  defendant's  case  is  that  limitation 
began  to  run  from  the  time  of  Ram  Nursing's 
death.  The  Jud^e  of  Jessore  held  tlmr. 
there  was  no  proof  of  possession  by  the 
plaintiff  or  by  his  mother  or  maternal  grand- 
mother. 

It  has  been  held  by  a  Full  Bench  of  the 
High  Court  at  Calcutta,  that  in  the  case  of 
suvc^ssion  hy  a  reversionary  heir  after  the 
death  of  a  widow,  who  takes  by  inheritnnce 
from  her  husband,  and  is  dispossessed,  the 
period  of  limitation  as  ugainst  the  reversion- 
ary heir,  in  the  absence  of  fraud,  is  not  to 
he  reckoned  from  the  time  when  he  succeeds 
to  the  estate,  but  from  the  time  at  which  it 
would  have  been  reckoned  against  the  widow 
if  she  had  lived  and  brought  the  suit.  (See 
Nobin  Chundiir  Chnckerbutty  t^.  Issnr 
Clninder  Chnckerbutty,  9  Weekly  Reporter, 
505.)  That  rnle  has  been  acted  upon  in 
other  cases,  and  it  ai>pears  to  their  Lordships 
that  (he  principle  of  that  decision  is  correct. 
If  in  I  he  present  case  limitation  began  to 
rnn  against  Soorjomoneye,  the  widow  of  Ram 
Nursing,  the  plaintiff's  suit  is  barred. 

The  Judge  of  Jessore  found  that  there 
was  no  proof  of  possession  by  Soorjomoneye 
or  by  the  plaintiff  or  his  mother  :  and  he 
held  tliat  limitation  was  a  bar.  Many  of 
the  plaintiff's  witnesses,  however,   deposed 
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tiiat.Soorjomoneye  was   in   possession.     The 
Judge  of  Jessore  says  : — 

**  What  he  (referring  to  the  plaintiflp)  relies 
on,  is  tlie  evi- 

1.  Mohan  Chnnder  Boae.  dence  of  I  he  wi  t- 

2.  Chiindee  Cliurn  Siug.  ^  ,  . 
8.  Modoosoodiin  Bose.                    "^^ses  named  in 
4.  Tara  Chnnd  Bose.                         the  margin,  wlio 
6.  Ram  Kuttun  Bose.                        spe„k      to     his 

6.  Nilinoney  Bose.  '           ,               , 

7.  Krishnokant  Chuckerbutty.  ?»OS8ession     and 

8.  Shoshee  Bhoosun  Mullick.  ejectment, 

9.  Sristydhur  Nundy.  « 'I'l,^        ^_; 

10.  Issur  Chunder  Sing.  ,        ^  "®^      ®^'" 

11.  Bungsheebuddun  Bose.  dence    of   these 

12.  Ram  Chunder  Biswas.  persons  is  to  the 

13.  Krishno  Mohan  Sing.  «au-*  ii     j.     r* 

14.  Ram  Narain  Mooke^'ee.  ^^^^^  *»'"*^  a^^^r 

15.  Greedhur  Chuckerbutty.  the     death       of 
J6.  Dwarkanath  Mozoomdiir.  Ranri       Nnrsin- 

17.  Gora  Chand  Shaha.  .        .  .        .  , 

18.  Kassinath  Shaha.  g"^'    "'^  Widow 

19.  Soroop  Chunder  Sing.  and    ds lighters, 

20.  Surabhoo  Chunder  Biswas:  ^^^  latterly  his 
And  others,  making  m  all  39  wit-  ,        i  x     .  "^ 

nesses.  daughter's   son, 

were  in  joint 
possession  with  the  defendants*;  timt  nhout 
two  years  ago  the  plaintiff,  finding  that  when 
ill  joint  possession,  he  was  burdened  with  an 
nnlair  share  of  the  expenses,  asked  for  a 
division  of  tlie  shnres,  wliereupon  the  defend- 
ants told  him  that  he  hnd  no  right  to 
anything,  abused  him,  and  turned  him  out  of 
the  house.  Most  of  these  witnesses  are  well 
ncquainted  with  the  Bose  family  and  their 
history.  They  live  near  or  on  the  snme  spot. 
Some  are  to  all  appeamnce  very  respectable  ; 
nearly  all  give  a  connected,  and  some  a  full 
account  of  the  plaintiff's  conditional  pro- 
spects and  treatment.*' 

The  evidence  of  the  witnesses  above 
i-eferred  to  is  very  loose  and  unsatisfactoiy  ; 
still  their  Lordships  are  induced  by  it  to 
believe  that  Ram  Nursing's  widow,  Soorjo- 
tnoneye,  continued  to  live  with  her  deceased 
hushaud's  brothers  and  was  supported  by 
them  out  of  the  income  of  the  estate. 
Nothing  could  be  more  natural  or  consistent 
with  the  neage  of  Hindoo  families  than 
that  upon  her  husband's  denth  she  should 
continue  to  reside  at  the  family  dwelling- 
house  as  a  member  of  the  joint  fnmily. 
Indeed  the  principal  defendants  stnie  in  their 
answer  thnt  "  they  retained  their  broth»-r's 
wife,  the  said  Sooijomoneye,  and  unmarried 
dnuuhter,  under  their  own  support  and 
guidance,  and  they  effected  the  roarriajre  of 
the  unmarried  daughter  into  a  suitable  family, 
and  in  a  proper  manner."  If  the  widow 
nnd  her  daughter  continued  to  live  as 
members  of  the  jftint  family,  the  presumption 
would  be  that  they  were  maintained  out  of 
the  widow's  share,  which  she  inherited  from 
her  husband,  unless   ii   could  be   distinctly 


shown,  which  it  has  not  been,  that.eLe 
received  only  mniutenance  as  disiiuguisbfd 
from  a  pnrticiptition  in  the  profits  of  tiiA 
estate,  for  even  if  she  did  not  receive  ber  ftill 
share  of  the  profits,  limitation  would  notmn 
against  her  in  the  same  munner  ns  if  she  lisil 
been  actually  dispossessed  of  her  husbaod']) 
share  of  the  estate. 

As  regards  her  daughters,  Sarodnmoye  and 
Nittokally,  the  cnse  would  be  differ^t. 
They  were  married  diirin*;  their  mother's 
lifetime,  and  would  naturally  go  to  the  reei- 
deuces  of  their  respective  hnsband  and 
become  members  of  cheir  respective  families. 

The   evidence   is   not   such  as  to  indace 
their  Loixiships  to  believe  that  either  Sarodt' 
moye   or     Nittokally,    upon    their  mother's 
death)  entered  into  joint  possession  of  ibe 
estate   with  their  father's  brothers  or  tbeir 
representatives,  or  that  during  the  li?Hof 
their  husbands  they  participated  in  tlte.pnits 
of  the  estate.    Nittoknlly,  after  her  husliiij's 
decease,  may  possibly  have  gone  to  live  wi& 
her   father's   brothers,    thou<!h   it   is  to  lie 
remarked  that  in  the  description  of  ber  plice 
of  residence  as  a  defendant  in   the  suit sb 
is   stated   to  be   of    ".Kattara,    PergunD&k 
Nuldee,"  which  is  different  from  that  gi?eii 
of  Bindubaseenee.     It  is  ud necessary,  bow- 
ever,   to   come   to  any  conclusion    in  tint 
respect  as   regards   her.     Sarodamoye  di«d 
before  her  husband,  and  there  is  no  sufficient 
evidence  to  induce  their  Lordships  to  believe 
that  after  her  marriage  she  continued  witli 
her   father's   brothers   as   a   member  of  &n 
undivided  Hindoo  family. 

Their  Lordships  find  that  limitatioo  began 
to  run  against  the  plaintiffs  mother,  Saroda- 
moye, and  that  neither  she  nor  the  plaintiff 
ever  hnd  possession  of  any  portion  of  bii 
maternal  grandfather's  estate  or  of  tlie  renu 
or  income  thereof.  But  the  period  of  litnit- 
atioii  must  be  calculated  according  to  the 
old  law,  and  consequently  the  periods  during 
which  the  plaintiff  and  his  mother  were 
respectively  under  the  disability  of  n)iooritT 
niust  be  deducted.  Deducting  those  periods, 
there  were  only  eight  years  seven  raontiis 
and  twenty-four  diiys  during  which  the 
plnintiff^s  mother,  and  three  years  twomonihs 
and  nine  days  during  which  he  himself, 
was  not  under  disability,  even  calcnlating 
the  period  of  the  plaintiff's  majority  at  the 
age  of  sixteen,  and  not  eighteen,  ll"' 
would  give  only  eleven  years  nine  months 
and  thirty-three  days  as  the  period  to  he 
taken  aorainst  the  plaintiff  in  calculating  the 
time  which  had  run  a^rainst  him  at  the  time 
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when  bis  sait  was  oommenoed.  (See  his 
itplieation,  Becord,  page  11,  line  23.) 

The  High  Court  revereed  the  tiudiog  of 
tlie  Zillali  Judge  upon  the  queatiou  of  liniitap 
tioD,  and  stated  (hat  it  had  not  been  insisted 
upoo  before  them.  Their  Lordships  see  no 
reason  for  interfei'ing  with  that  decision. 

Tlie  question  remaiaa  whether  the  plainr 
tiff  baa  made  out  his  title  ;  for  he  must 
recover  (if  at  all)  upon  the  strength  of  his 
•WD  title,  and  not  upon  the  weakness  of 
\ktof  bis  adversaries. 

Ike  title  upon  which  he  relied  in  his 
piflit  was,  that  in  consequence  of  his  youngr 
it  maternal  aunt's  {i.e.  Niitok ally's)  be- 
fnuDg  a  cliildiess  widow  after  the  death  of 
^  grandmother  and  in  the  lifetime  of  his 
Mtber  (Sarodamoye),  all  the  property 
KO'Qed  to  his  mother,  according  to  the 
ibiiters.  But  that  was  not  so.  TliB  right 
to  inherit  Tested  in  Nittokally  jointly  with 
Sarodamoye,  her  sister,  upon  the  death  of 
their  mother  ;  for  at  that  time  she  and  her 
sister  Sarodamoye  were  two  youn^  married 
Tomen  likely  to  have  sons  ;  and  it  is  clear 
ihat,  apcording  to  the  Hindoo  law,  the  right 
ooee  vested  iu  a  daughter  by  inheritance 
does  not  cease  until  her  death,  notwitlistand- 
iog  she  beooQifi  barren,  or  a  widow  who  has 
Dot  borne  a  sod.  Circumstances  of  that 
natare  do  not  destroy  a  heritable  right  which 
hai  once  vested. 

This  at  once  disposes  of  the  claim  of  the 
pUiotiff  to  take  as  heir  to  his  grandfather  any 
portion  of  the  estate  which  vested  in  Nitto- 
kdlj,  for  she  was  living  when  the  snit 
was  commenced.  It  was  contended,  however, 
(liat  the  plaintiff,  as  the  heir  to  his  grandfather, 
succeeded  upon  the  death  of  his  mother 
to  ooe  moiety  of  the  four-anna  share  which 
descended  to  his  mother  and  Nittokally,  as 
I^ittokally  at  the  fime  of  his  mother's  death 
was  a  chthllesa  widow.  No  proof  was  given 
that  NittokalJy  became  a  childless  widow 
during  the  lifetime  of  Sarodamoye,  but  it 
was  contended  on  t>ehalf  of  the  plaintiff  that 
the  fact  was  alleged  in  the  plaint  and  admit* 
ted  by  the  answer.  The  statement  in  the 
piaiot  is — 

'^That  as  my  youngest  maternal  aunt 
onfiortanately  became  a  childless  widow  in 
the  year  1244  (that  is,  April  1837),  so  the 
right  of  succession  to  all  the  properties 
accrued  to  my  mother,  according  to  the 
shaaters."     (Record,  pag«  3,  line  1.) 

Tbe  answer  is  at  page  7,  line  39,  of  the 
fi«cord,  par.  3.    It  is  as  follosirs  :— ^ 

'*From  ^he  stateniient  in  thfi  plaint,  that 
€tthseqii^i  to  the  death  of  the   ipaterual 


grandmother  of  Mitter,  plaintiff,  and  her 
three  daughters  lived  some  in  a  married 
state,  souLe  in  a  state  of  celibacy,  and  that 
all  the  properties  left  by  his  maternal  grand- 
father devolved  upon  \\\h  motiier,  it  is  evident 
that  (his  suit  has  been  instituted  merely  from 
f^  malicious  and  vindictive  motive.  For 
agreeably  to  the  Dhurm  Shasters  and  Dayo* 
bhaga,  though  any  woman,  after  obtaining 
paternal  properties,  becomes  a  widow  or 
sterile,  yet  nothing  can  bar  her  right  to  enjoy 
the  said  properly  during  her  lifetime ; 
therefore  the  statement  that  subsequent  to 
his  maternal  aunts  becoming  widows  the 
right  and  interest  to  all  the  properties 
devolved  upon  his  mother,  is  utterly  false  and 
fallacious." 

It  appears  to  their  Lordships  that  there  is 
no  admission  in  the  answer  tantamount  to 
proof  of  the  fact  that  Nittokally  became  a 
childless  widow  during  the  lifetime  of  the 
plaintiff's  mother,  Sarodamoye.  There  is  a 
denial  that  Sarodjamoye  took  the  whole  of 
her  father^  estate  in  consequence  of  Nitto- 
kally's  becoming  a  childless  widow  ;  but  no 
admission  that  at  the  time  of  Sarodamoye*s 
death  Nittokally  was  a  childless  widow, 
incapable  of  taking  by  descent  from  her 
fatlier.  There  is  merely  an  admission  by 
implication  in  the  denial  of  the  legal  effect 
imputed  to  the  fact  alleged  ;  and  it  has  been 
repeatedly  held  that  an  admission  of  a  fact 
on  the  pleadings  by  implication  is  not  an 
admission  for  any  other  purpose  than  that  of 
the  particular  issue,  and  is  not  tantamount  to 
proof  of  the  fact.  Edmunds  v.  Groves,  2 
Mees.  &  Wels.,  642;  Smith  v.  Martin,  9 
Mees.  &  Wels.,  304  ;  Eobins  r.  Maidstone, 
4  Queen's  Bench,  815 ;  and  it  scarcely 
needs  to  be  remarked  that  the  effect  given  in 
our  CDommon  Law  Courts  to  admissions  on 
the  pleadings  has  always  been  greater  than 
that  given  to  admissions  in  the  less  technical 
pleadings  in  the  Courts  ii^  India. 

Their  Lordships,  however,  would  hesitate 
before  determining  the  case  upon  the  ground 
that  there  was  no  proof  that  Nittokally 
became  a  childless  widow  in  the  lifetime  of 
her  sister  Sarodamoye  ;  for  it  was  assumed 
throughout  the  argument  before  their  Lord- 
ships that  such  was  the  case.  They  will, 
therefore,  proceed  to  determine  the  question 
upon  the  assumption  that  Nittokally  was  a 
childless  widow  at  the  time  pf  Sarodamoye^s 
death. 

The  question  then  resolves  itself  into  this  : 
had    Sarodamoye   an  interest  in    the  estate 
distiect  from  that  of  Nittokally,  which  upon, 
her  death  descended  to  the  then  heks  ef  her 
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father  ;  or  did  she  and  her  sister  Nittokally 
take  a  joiut  estate  by  descent,  wiiich  after 
Sarodumoye's  death  survived  to  her  sister 
Nittokally  ?  If  the  former  was  the  case, 
then  Nittokally  having,  during  the  lifetime 
of  Sarodamoye,  become  disqualified  as  a 
childless  widow  to  take  by  descent  from  lier 
father,  the  pluintitf,  as  the  son  of  Saroda- 
moye,  was  the  next  heir  to  her  father,  and 
upon  Ills  moiher*8  death  would  have  lakeu  as 
reversiouaiy  heir  to  his  grandfather  the 
interest  which  had  descended  to  his  mother, 
and  which  upon  her  death  would  have 
descended  to  Nittokally  as  reversionary  heir 
to  her  father  if  she  had  not  at  that  time  been 
disqualified ;  but  if  Sarodamoye  and  her 
sister  Nittokally,  upon  the  death  of  their 
mother,  together  constituted  their  father^s 
heir,  then  upon  the  death  of  Sarodamoye 
the  property  which  descended  to  the  two 
sisters  jointly  survived  to  Nittokally,  and 
her  disqualificatioQ  to  inherit  at  that  time 
did  not  destroy  the  right  of  survivorahip 
which  she  had  previously  acquired  by 
inheritance. 

There  is  a  great  analogy  between  the  case 
of  widows  and  that  of  daughters  lakiug  by 
inheritance,  though  the  pretension  of 
daughters  is  inferior  to  that  of  widows.* 

In  the  case  of  widows,  it  has  been  held  by 
the  Judicial  Committee  (see  Bhugwandeeu 
Doobey  v.  Myna  Baee,  11  Moore's  Indian 
Appeals,  487t)  <ba(  the  estate  of  two  widows, 
who  lake  tlieir  husband's  property  by 
inheritance,  is  one  estate.  '*  The  right  of 
survivorship,"  it  is  there  said,  '*  is  so  strong, 
that  the  survivor  takes  the  whole  property, 
to  the  exclusion  even  of  daughters  of  the 
deceased  widow." 

In  the  case  of  Srimuttu  Muttu  VeziaKagnna 
de  Buni  v.  Dora-singay  Tevan,  6  Madras  High 
Court  Reports,  310,  it  was  held  that  daughters, 
to  whom  as  a  class  paternal  property  descends, 
take  a  joint  interest,  with  rights  of  survivor- 
ship. 

The  former  case  had  reference  to  property 
in  Benares,  and  the  latter  to  property  iu 
Southern  India. 

In  the  case  of  Boidya  Nath  Sett  r.  Durga 
Churn  Basak,  Hi<;h  Court  of  Bengal,  Original 
Jurisdiction,  decided  ou  28th  Ft'bruary  1865, 
it  was  held  by  Mr.  Justice  Morgan,  after 
consulting  Mr.  Justice  Shumbhoonath  Pundit, 
a  learned  Hindoo  lawyer,  that  in  a  case  where 
two  daughters  succeeded,  by  inheritance,  to 

•  Dayabagha,  cap.  11,  a.  2,  par.  90,  p.  193,  qoarto 
edition, 
t  9  W.  K.,P*  C.,28. 


their  father's  estate,  and  one  of  them  died 
leaving  her  sister  who  had  then  become  a^ 
childless  widow,  the  property  survived  to  her 
sister  ;  because,  like  widows,  the  two  daogb- 
(ers  collectively  were,  in  a  legal  sense,  one 
heir  to  their  father, — Yyavastha  Darpana,  by 
Shamachurn  Sircar  (octavo  ed,,  p.  170).  Their 
Lordships  are  of  opinion  that  the  last  mention- 
ed decision  was  correct,  and  that  upon  prin- 
ciple, as  well  as  upon  authority,  the  estates, 
upou  the  death  of  Sarodamoye,  survived  to 
Nittokally,  though  she  would,  at  that  Ume, 
have  been  incompetent  to  take  by  inheritance 
from  her  father. 

The  High  Court  express  no  opinion  upoa 
that  point  ;  they  seemed,  however,  to  assume 
that  tlie  plaintiff  acquired  no  right  by  inherit- 
ance duriug  the  Uvea  of  his  aunts  ;  but  tbej 
decided  in  favor  of  the  plaintiff,  upon  the 
strength  of  a  petition  said  to  have  been  pre- 
sented to  the  Court  by  Biudubaseenee  mud 
Nittokally,.  who  were  made  defendants  is 
the  suit. 

In  the  Index  to  the  Record,  the  petitin  ii 
described  as  **  the  petition  of  BindubaseeiMi 
filed  on  the   16th  April   1859,"   which  w« 
more  than  six  months  after  the  filing  of  tkd 
plaint.     The  petition  forms  no  part  of  the 
Record  transmitted  to  Her  Majesty  in  Coao« 
cil ;  for  iu  a  note  to  the  Index  it  is  stated 
that  the  paper  cannot  be  traced.     An  abstnu^t 
of  the  petition  is  set  out  in  the  decree  of  the 
Zillah  Judge,  page  479.     It  is  as  follows  :— 
''  Abstract  of  the  petition  of  Bindubcite* 
nee  Dassee  and  others. 

"  On  the  16th  April  of  the  current  year, 
that  is,  1859,  the  said  Dassee  and  Nittokally 
Dassee,  two  defendants,  filed  a  petitioo, 
stating  that  they  have  no  objection  against 
the  suit  of  the  plain tilT  ;  that  their  fnther, 
Ram  Nursioglia  Bose's  rights  continued  io 
the  plaintiff,  Rajoneekant,  as  the  real  heir; 
that  their  father  did  not  execute  any  hibbs- 
namah  ;  and  that  they  agreed  in  the  said  suit 
of  the  plaintiff,  &c." 

The  Zillah  Judge,  speaking  of  this  petitioo, 
says  : — **  I  set  no  value  on  a  petition  said  to 
have  been  filed  by  these  women*'  (referring 
to  Bindubaseenee  and  Nittokally),  ^'coaseot- 
ing  to  the  plaintifi's  suit.  We  cannot  be 
certain  who  filed  the  petition,  and  women  is 
this  country  may  be  easily  induced  to  lend 
their  names  to  anything." 

With  reference  to  this  part  of  the  case, 
the  High  Court  says  :— 

'*  But  another  objection  is  taken  to  the  salt, 
namely,  that  as  plaintiff's  maternal  aunta, 
Biudubaseenee  and  Nittokally,  childless 
widows,  are  still  liyiog»  and  iJiio  phuatiff'* 
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right  to  succeed  is  contingent  on  his  fluryiving 
tbem,  his  suit  is  at  any  rate  premature. 

These  tiro  ladies  iiave  filed  in  the  record 
of  this  esse  a  petition,  in  which  they  ac- 
knowledge the  plaintiff  to  be  the  rightful  heir, 
disclftim  any  right  of  their  own,  and  assent 
entirely  to  the  suit. 

''The  Judge,  gratoitously  as  it  seems  to  us, 

decUres  that  he  sets  no  value  on  this  petition. 

Heeays,  'we  cannot  be  certain  who  filed  the 

petition,  and  women  in  this  country  may  be 

Msil?  induced  to  lend  tiieir  names  to  anything.' 

*  We  can  find  no  reason  for  these  observa- 

^     The  petition  appears  to    have  been 

fMin  the  usual  way,  through  a  pleader  duly 

aaiWized  ;    it    is    not    suggested    that  the 

women  had  anywhere  repudiated  it,  and  we 

Wl  it  must    be  allowed  the  fullest  legal 

;    effect  of  which  i  t  is  capable. 

''But,  we  are  asked,  what  is  its  effect? 
Fenudes  are  not  at  liberty  to  do  or  assent  to 
lets  which  may  have  the  effect  of  changing 
the  coarse  of  succession,  and  these  two  ladies, 
the  respondents  contend,  cannot  combine  to 
fire  the  inheritance  in  this  case  to  a  person 
who  might  eventually  i)ot  be  the  legal  heir. 

" We  consider  this  objection  untenable;  a 
Hindoo  widow,  it  has  been  ruled,  is  compe- 
tent to  alienate,  with  the  consent  of  the  next 
heirs,  an  estate  of  which  she  is  in  possession 
nnder  a  life  interest ;  she  has  also  been  per- 
mitted to  conyey  the  estate  to  the  next  heir 
himself. 

**  It  is  admitted  that,  by  retiring  from  the 

world,  or  becoming   byragees,    they   might 

I.  immediately  cause  the  succession  to  devolve  on 

I  the  plaintiff ;  and  we  think  that  when  the 
pUintilT  raises  a  particular  question  of  title 
with  the  defendants,  which  clearly  his  aunts 
would  be  first  entitled  to  raise,  and  he  next 
tfter  them,  and  where  they  expressly  give 
Dp  their  right  in  his  favor  and  assent  to  his 
lait,  the  defendants  cannot  be  permitted  to 
object  that  plaintiff  is  debarred  from  suing 
QDtil  they  are,  by  the  course  of  nature,  out 
of  the  way. 

"  We  see,  therefore,  no  difiSculty  in  the 
wiy  of  a  decision  of  this  suit  as  at  present 
constituted." 

It  appears  to  their  Lordships  that  the 
Judges  of  the  High  Court  have  given  a 
greater  effect  to  this  petition  than  that  to 
which  it  is  entitled. 

Admitting,  for  the  sake  of  argument,  that 

the  petition   having  been  filed  in  the  suit 

might,  without  proof  of  the  execution  of  a 

▼tkalotnamah  by  these  ladies,   or    of  any 

I   Authority  to  file  it,    be    used    against    the 

'    defendants  Bindubaseenee  and  Nittokally  as 


an  admission  by  them  in  the  suit  that  the 
plaintiff  was  the  real  heir,  and  that  they  had 
no  defence  to  the  suit,  it  appears  to  their 
Lordships  that  that  is  the  greatest  effect  that 
could  be  given  to  the  document.  The  peti- 
tion did  not  amount  to  a  conveyance  or  to  a 
disclaimer  of  title,  but  merely  to  an  admis- 
sion made  more  than  six  months  after  the 
commencement  of  the  suit,  that  the  plaintiff 
was  the  real  heir,  and  that  they  had  no 
defence  to  offer.  It  is  clear  that  an  admis- 
sion, or  even  a  confession  of  judgment,  by 
one  of  several  defendants  in  a  suit,  is  no 
evidence  against  another  defendant.  Sap- 
pose  Nittokally,  the  real  heir,  had  been 
bnrred  by  limitation,  she  could  not  by  her 
admission,  contrary  to  the  fact,  that  the 
plaintiff  was  the  real  heir,  have  bound  the 
other  defendants,  and  thus  have  entitled  the 
plaintiff,  upon  a  question  of  limitation,  to  a 
deduction  of  the  period  of  his  minority,  to 
which  she  would  not  have  been  entitled 
herself. 

But  there  was,  in  fact,  no  evidence  of  any 
authority  to  file  the  petition.  If  a  vakeel 
professing  to  act  for  Nittokally  had  filed  a 
deed  purporting  to  have  been  executed  by 
her  before  the  commencement  of  the  suit 
conveying  the  estate  to  the  plaintiff,  it  would 
not  have  been  evidence  against  the  other 
defendants  without  further  proof. 

The  decision  of  their  Lordships  upon  the 
first  issue  having  disposed  of  the  present 
suit,  it  is  perhaps  unnecessary  for  them  to 
express  an  opinion  upon  the  third  issue. 
They  think  it  right,  however,  to  add  that 
they  agree  with  the  High  Court  in  the  con- 
clusion at  which  they  have  arrived,  viz.^  that 
in  the  present  suit  the  defendants  have 
wholly  failed  to  establish  the  hibba  on 
which  they  rely  as  the  foundation  of  their 
title. 

Their  Lordships  are  of  opinion  that  the 
plaintiff  had  no  right  to  inherit  any  portion 
of  the  estate  during  the  life  of  Nittokally^ 
and  that  the  petition  did  not  vest  any  such 
right  in  him.  His  suit  ought  therefore  to  be 
dismissed,  and  dismissed  against  all  the 
defendants,  including  Bindubaseenee  and 
Nittokally,  notwithstanding  the  petition. 
Such  a  petition  confessing  the  suit  cannot  bo 
admittted  as  warranting  a  judgment  against 
them,  when  upon  an  investigation  it  appears 
that  the  plaintiff  was  not  the  real  heir  ;  nor 
could  it  justify  a  decree  against  them  for 
possession  and  mesne  profits,  when  there  was 
no  allegation  in  the  plaint,  nor  any  evidence 
in  the  cause,  that  they  had  dispossessed  him. 
The  only  charge  of  dispossession  was  against 
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the  principal  ddfendants,  Prem  Ghund  Bose, 
Aumirtolall,  and  Joy  Doorga  Datsee.  Their 
Lordships  will,  therefore,  hambiy  advise 
Her  Majedty  that  the  decision  of  the  High 
Court  be  feversed,  except  so  far  as  it 
reverses  the  judgment  of  the  Ziliah  Judge, 
and  that  the  suit  be  dismissed. 

Considering  that  a  great  part  of  the  costs 
has  been  iucurred  in  consequence  of  the 
issues  upon  which  the  defendants  have  failed, 
and  that  it  was  necessary  for  the  plaiutiff  to 
get  rid  of  the  decision  of  the  Zillah  Judge, 
their  Lordships  think  it  right  to  order  that 
the  parties  respectively  do  bear  their  own 
costs  in  both  the  Lower  Courts  and  of  this 
appeal. 

The  Judges  of  the  High  Court  expressly 
declared  by  their  decree  that  it  was  '*  to  be 
ktaown  that  from  the  death  of  Nittokaliy  any 
dispute  concerning  the  inheritance  by  other 
}>arties  was  not  determined  by  their  deci- 
sion." Their  Lorddhips  think  it  right  to 
add  that  they  do  not  decide  any  question 
between  Nittokaliy  or  Bindubaseenee  and 
the  other  defendants,  but  merely  the  questions 
raised  in  the  suit  as  to  the  rights  of  the 
plaintiff  at  the  time  when  the  suit  was  insti- 
tuted. 


The  8th  January  1875. 

Present  : 
The  Hon'ble  W.  Markby,   Judge. 

Privy  Council  Appeal-^  Act  VI  of  1874  88,  5 
and  11 — Limitation, 

In  tlie  Matter  of 

Funeendro  Deb  Roy  Kut  (Appellant  to 
England)  Petiiioner^ 

versus 

Jogendro  Deb  (Respondent  to  England) 
Opposite  Party, 

Baboo  Chundet  Madhub  Ghose  f6r 
Petitioner. 

Mr,  JR.  T.  Allan  and  Baboo  Amarendro 
Nath  Chatterjee  for  Opposite  Party. 

An  intending  appellant  to  the  Privy  Council,  who 
held  a  certificate  under  Act  VI  of  1874,  s.  6,  having 
faUed  to  give  the  requisite  security  and  deposit  withm 
the  six  weeks  prescribed  by  s.  U,  an  order  was  passed  to 
strikb  off  his  application  to  appeal.  As,  however,  the 
defendant  in  the  Court  below,  who  would  have  been 
respondent  in  the  appeal,  had  filed  an  appeal  under  the 
Ixitters  Patent,  s.  15,  against  the  grant  of  the  certificate, 
the  applicant  contended  that  the  six  weeks  trould  not 
begin  to  run  until  such  appeal  was  finally  dispofled  off. 


HBV.D  that  there  was  no  ground  tor  this  csontoitioa,  a 
the  appeal  did  not  operate  <is  a  stay  of  proceedings,  nor 
remove  the  record  to  any  other  Court 

Hbld,  that  the  Court  had  no  jurisdiction  to  alorgt 
the  time  specified  in  a.  11. 

In  this  case  tbe  judgment  of  this  Conrt, 
against  which  the  applioAnt  is  desirous  to 
appeal^  is  dated  6th  February  1874.  On  tbe 
1st  August  1874,  he  presented  a  petition  un- 
der Act  VI  of  1874,  praying  for  a  certlficste 
that  the  case  fulfils  the  reqilirements  of 
Section  5  of  that  Act.  On  the  28th  Adgusi 
a  certificate  was  given,  and  under  Section  1 1 
of  the  Act  it  was  the  duty  of  the  appellant, 
within  six  weeks  of  that  date  at  the  late^ 
to  give  security  for  the  costs  of  the  respood- 
ents,  and  to  deposit  the  aikiount  required  to 
defi-ay  the  expenses  of  preparing  and  trans- 
mitting the  record  to  the  Privy  Council. 

On  the  9th  October,  being  the  itfat  day  of 
the  six  weeks,  the  applicant  presented  him- 
self before  the  Deputy  Registrar  of  \hii 
Court,  with  a  receipt  signed  by  the  Registrr 
of  Deeds  for  Calcutta  for  a  document  irfciei 
had  been  deposited  for  registration,  asd 
which  the  applic&nt  says  was  the  seevitf 
bond  which  he  had  taken  to  have  register&l 
The  Deputy  Registrar  refused  to  receive  ib 
receipt  without  the  orders  of  the  Coirt, 
No  money  was  tendered  on  that  day  for  tlie 
expenses  of  preparing  the  record  as  required 
by  the  Section.  On  the  27th  November  the 
case  was  set  down  in  the  list,  according  U 
tbe  usual  practice,  for  the  orders  of  the 
Court,  the  applicant  not  having  complied 
witt  the  requirements  of  the  Aot  Copies 
of  the  list  had  been  posted  in  the  usual 
places  about  the  Court.  On  that  day  no 
one  appeared,  and  accordingly  an  order  wu 
made  to  strike  the  case  off  the  file  :  that  at 
least  was  the  obvious  intention  of  (he  order. 
The  words  used  are  "  strike  off  the  appeal 
But  as  no  appeal  had  been  admitted,  what 
was  obviously  meant  was  to  strike  off  tbe 
application  to  admit  the  appeal,  which  appli- 
cution  was  then  pending.  Subsequently,  ou 
tlie  4th  December,  an  npplic^ion  was  made 
for  an  order  that  the  appeal  should  be  res- 
tored. This  application  was  accompanied 
by  an  affidavit  by  one  Haree  Mohnn  Dass, 
stating  that  he  was  the  manager  for  the 
applicant ;  that  the  applicant  had  no  moner 
of  his  own  to  carry  on  the  appeal,  and  tbit 
he,  the  deponent,  had  been  unable  to  raise 
the  money  before  Friday  last,-^  namely,  th« 
day  on  which  the  case  was  brought  before 
the  Court,  on  which  day  the  money  was 
tendered,  but  was  refused,  as  my  order  for 
striking  off  the  ^ase  had  already  been  made. 
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There  is  also  an  affidayifc  of  ih^  feame  date 
by  Aoghore  Nalh  Cbatterjeo,  which  only 
reiterates  facts  already  stated.  Ttie  appli^ 
cant  himself  has  made  no  affidavit*  The 
proper  officer  has  certified  that  the  security 
bond  was  tetfdfered  on  the  27th  of  November, 
bot  was  also  refused  for  the  same  reason, — 
D&Dleiy,  that  the  ense  had  been  struck  otf. 

Upon  these  petitions  being  put  in,  I  order- 
ed the  appUcatioa  to  be  renewed  in   the  pre- 
sence of.  the  opposite  party.     Upon  the  case 
coming  on,   I  pointed  out  that  the  form  of 
tbe  application   was    erroneous,    the    error 
kiiog  probably   arisen   from   the   incorrect 
fordiug  of  my  previous  order  of  the  27th 
}     KoTembet".     Thereupon  it  was  agreed  that 
this  application    should   be   treated    as   an 
•    application  to   direct  the  oflftcer   to  receive 
I    the  security  and  the  amount  tendered,  and 
f    ID  proceed    with     the    preparation     of    the 
!     appeal  Thus  the  first  question  to  be  Consider- 
d  is,  whether  the  six  weeks  mentioned  in 
Section  11  had  expired  when  the  money  and 
the  security  bond  were  tendered.    The  reason 
wby  it  is    said    not   to    have    done   so   is 
this.    My  certificate  was  granted,  as  I  Iiave 
said,  OQ  the   28 ih  of  August,   and    the   six 
we^s  from    that  date  expires  on  the   9tb 
October ;  but  on   the   8th     September   the 
defendant  in    the   Court   below,  who  would 
have  been   respondent  on    the  appeal   if  it 
bad  been   admitted,  filed  an  appeal  against 
that  order  under  Section   15  of  tlie  Letters 
Patent,  and  the  applicant  contends  that  the  six 
weeks  from  the  grant  of  the  certificate  will  not 
begin  to  run  until  the  appeal  under  Section  15 
,     in  this  Court  is  finally  disposed  of.     I  do  not 
see  what  ground  there  is  for  that  eontention. 
The  appeal  from  my  order  does  not  operate 
as  a  stay  of  proceedings,    nor  does  it  remove 
the  record   to  any  other  Court ;  and  it  is 
clear  that   the  applicant  is  fully  aware  of 
ibis  ;  for  he  has  since  attempted  on  more 
than  one  occasion  to  proceed  in  his  appeal  to 
tbe  Privy  Council,  and  indeed  is  at  this  very 
moment  attempting  to  do  eo. 

It  seems  to  me,  therefore,  that  the  applicant 
has  not  complied  with  the  requirements  of 
Section  11,  and  that  he  cannot  comply  with 
them  unless  the  Court  has  a  discretion  to 
enlarge  the  time  specified  in  the  Section,  and 
does  80.  The  words  of  the  Section  are, 
however,  imperative,  and  there  is  nothing  to 
indicate  that  any  discretion  is  given.  Whilst 
the  rule  requiring  security  to  be  put  in 
within  a  certain  time  was  only  a  rule  of  this 
Court,  I  considered  that  there  was  necessarily 
a  diiBcretio^  in  the  Court  itself  to  enlarge  the 
time.     But  this  is  now  a  rule  laid^by   the 


Legislature^  aud  must  be  construed  like  any 
other  provision  in  a  Statute. 

I  feel  also  bound  to  say  that  I  do  not 
consider  it  necessary  that  the  Court  should 
have  any  such  discretion.  It  seems  to  me 
that  the  time  given  by  the  Act,  which  is  six 
months  at  the  least  (in  this  case  the  applicant 
has  contrived  t6  make  it  six  mouths  and  six 
weeks)  is  amply  sufficient  to  get  the  security 
bond  executed,  registered,  and  returned,  and 
to  raise  the  money  if  due  diligence  be  used. 
That  diligence  is,  I  regi*et  to  say,  very  rarely 
met  with.  In  a  very  large  majority  of  cases, 
as  in  this  case,  the  parties  Wait  until  the  very 
last  day  of  the  period  allowed  by  law  for 
taking  each  successive  step  in  the  trans- 
action ;  and  upon  the  whole,  I  think  it  better 
for  the  interests  of  justice  that  this  Court 
should  not  have  any  discretion  to  enlarge  the 
time.  There  is  nothing,  therefore,  which 
appears  to  me  to  render  it  in  any  way  neces- 
sary that  I  should  depart  from  the  literal 
construction  of  the  Section  which,  strictly 
taken,  does  not  leave  any  discretion  to  this 
Court. 

I  may  add  that  even  had  I  considered  that 
this  was  a  matter  for  the  discretion  of  the 
Court,  I  find  it  very  difficult  to  see  upon 
what  grounds  the  appellant  can  ask  that  the 
time  should  be  extended.  As  regards  the 
security  bond,  no  reason  has  been  shown 
why  it  was  not  ready  earlier,  or  why  nothing 
was  done  between  the  9th  October  and  the 
27th  November.  The  petition  contains  h 
statement  which  leaves  it  to  be  inferred  that 
the  Court  was  closed  during  that  period. 
BuC  that  was  not  so.  The  Court  and  tlie 
office  were  both  open  during  the  whole 
vacation  except  for  the  twelve  days  of  the 
Doorga  Fooja  festival,  but  even  on  those 
days  very  urgent  applioations  could  hare 
been  made.  As  the  applicant  has  not  been 
without  advice  in  the  matter,  this  must  have 
been  well  known  to  him.  With  regard  also 
to  the  deposit  of  the  money,  the  bare  state- 
ment of  the  applicant's  manager  that  the 
applicant  could  not  succeed  in  raising  the 
money  earlier,  is  a  very  slender  reason  for 
enlarging  the  time.  I  should  fear  that  if 
such  an  excuse  were  once  admitted,  applica- 
tions to  enlarge  the  time  would  become  very 
frequent. 

Upon  these  grounds,  therefore,  it  seems 
to  me  that  the  application  that  this  bond 
should  be  received  and  the  money  deposited 

must  be  refused. 

Hy  order  of  the  27th  November,  that  the 
application  to  admit  the  appeal  be  struck  off 
the  file,  will  staud. 
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The  2l8t  January  1875. 

Present : 

The  Hon'ble  Loiiis  S.  Jackson  and  W,  F. 
McDonell.  Judges, 

Prosecution  by  Municipality — Act  III  (B,C.) 
of  1864  *.  67 — Action  for  Damages, 

Reference  to  the  High  Court  by  the  Judge 
of  the  Smqll  Cause  Court  at  Howrah$ 
dated  the  \^th  August  1874. 

Motee  Lall  Bose,  Plaintiff, 

versus 

The  Howrah  Munictpnlitj,  Defendant. 

Baboo  Umbiha  Chum  Bose  for  Plaintiff. 

Baboo  Juggadanund  Mookerjee  for 
Defendant. 

The  Howrah  Municipality  prosecuted  plaintiff  under 
Act  III  (B.C.)  of  1864,  8.  67,  and  bye-lawa,  and  procured 
the  infliction  upon  him  of  a  fine  which  was  realized  by 
attachment  and  sale  of  moveable  property.  Plaintiff 
then  brought  a  suit  against  the  Corporation  for  the 
value  of  the  goods  sold  and  damages : 

Held,  that  the  suit  was  not  maintainable  against  the 
Municipal  Corporation. 

Case. — This  is  a  suit  instituted  by  the 
plaintiff  to  recover  from  the  defendant  the 
sum  of  Rs.  386-5-3  as  the  value  of  certain 
pieces  of  sundry  wood,  alleged  to  have  been 
wrongfully  attached  and  sold  by  the  defendant, 
together  with  tlie  damages  sustained  by  him 
owing  to  the  suspension  of  his  trade  for  a 
month,  the  time  when  his  golah  or  def>6t  was 
held  under  attachment  for  the  recovery  of  a 
debt  which  was  not  his  own. 

The  Municipality  having  fonnd  a  piece  of 
land  at  Kala  Beebee*s  bagan,  Ramkristopore, 
to  have  been  covered  with  jungle  and  night 
soil,  prosecuted  the  plaintiff  as  agent  of  ten 
annas  zemindar  under  the  provisions  of  Section 
67,  Act  III  (B.C.)  of  1864,  and  bye-laws, 
whereupon  a  fine  of  Rs.  20  was  imposed 
upon  the  pluiniiff  on  30ih  Juno  1873. 

This  fine,  not  being  duly  paid  in,  a  warrant 
was  ordered  to  be  issued  for  the  recovery  of 
the  nmount  on  the  3rd  of  July  1873,  in 
pursunnce    to   which    (he   inspector   of    the 


Shibpore  Police,  under  a  Notice  Warrant  No.  I, 
dated  3l8t  of  March  1874,  attached  the 
plaintiff's  wood  depdt,  consisting  of  the 
following  articles  : — 

Sundry  wood  planks  ...  104  pieces. 

Do.       do.     posts  •••  204     do. 

Do.       do.      square  planks      16      do. 

for  the  recovery  of  Rs.  30,  namely,  Rs.  20 
as  above  stated,  and  Rs.  10  as  fine  imposed 
on  the  plaintiff  individually  on  4th  June  1873, 
for  not  removing  straw,  after  he  was  ordered 
to  do  so,  from  his  golali,  which  he  had  newly 
used  as  a  de{*6t  for  straw  without  a  license. 

The  plaintiff  paid  off  this  latter  fine  (Rs.  10) 
on  12th  April  1874,  but  objected  by  two 
petitions,  dmed  24th  March  1874  and  10th 
April  1874,  respectively,  to  the  other  fine 
(R9.  20)  being  realized  from  him,  inasmuch 
as  the  land  in  respect  to  which  that  fine  was 
imposed  was  not  his  own,  but  belonged  (9 
his  master  Poorno  Chunder  Roy  Chowdkf 
and  his  co-sharers.  The  Municipality  to«- 
ever  rejected  these  petitions. 

The  defendant  afterwards  caused  50  piec» 
of  the  sundry  wood  to  be  taken  from  the 
plaintiff's  golah,  of  which  28  pieces  have 
been  sold  off  for  the  recovery  of  the  fine 
(Rs.  20)  and  the  22  pieces  returned  to 
plaintiff. 

The  plaintiff  urges  that  he  is  simply  an 
agent,  t.e.,  mookhtenr  of  Poorno  Chunder 
Roy  Chowdliry,  zemindar,  and  as  such  he 
was  not  personally  liable  for  the  fine  im- 
posed upon  him  on  account  of  the  juoglei 
on  the  land  of  his  master,  and  that  the 
Municipality  wns  wrong  in  attaching  his  own 
golah  and  selling  off  his  own  property  to 
realize  that  fine:  hence  the  suit  against  the 
Corporation. 

The  following  pleas  have  been  urged  by 
the  Municipality  : 

\st. — Non-liability. 

2nd. — That  no  notice  was  served  upon  the 
Commissioners,  and  therefore  the  suit  most 
fail  under  Section  87  of  Act  Til  (B.C.) 
of  1864. 

Zrd. — That  the  fine  having  been  imposed 
by  a  .Municipal  Commissioner  in  the  exercise 
of  his  functions  as  Magistrate,  and  the  same 
having  been  realized  as  judicial  fine,,  no 
action  would  lie  agninst  the  Corporation. 

^th. — That  the  Municipal  Corporation  wa« 
quite  competent  to  commence  a  prosecution 
against  any  one  for  offences  committed  under 
the  Municipsl  Act>  and   no   suit   would  lie 


Digitized  by 


Google 


1875/ 


Cii;i7 


THK   WEEKLY   REPOKTER. 


Rulings. 


223 


against  the  Corporatioa  for  proaecutiug  the 

plaintiff. 

5M.— That  the  damages  claimed  are 
excessive  and  remote. 

Httving  thus  fur  stated  the  case,  I  would 
proceed  now  to  respectfully  submit  the 
foilowiog  questions,  arising  iu  the  adjudica- 
tion oftlie  3rd  and  4th  pleas,  for  the  decision 
of  tiieHon'ble  Judges  of  the  High  Court, 
m..* — 

\iL — Whether  the  Municipality,  as  a  body 
Corporate,  could  be  made  liable  to  the 
phiitiff  for  anything  done  by  one  of  its 
Gnmissioners    ia   the  exercise  of  judicial 

llACtiODS  ? 

2ii(i.— Whether  the  fact  of  the   Munici- 

i    pality  having  derived  a  benefit  by   effecting 

tbenle  of  the  phiintiff's  property  for  tlie 

reccTery  of  the  fine  would  make  the  Gorpo- 

mion  liable  to  the  plaintiff  ? 

As  regards  the  first  question,  my  humble 
opioioQ  is  that  the  net  of  one  of  the  Municl- 
})&!  Commissioners  iu  the  exercise  of  the 
fo&etious  of  a  Magistrate,  could  not  entail 
aoj  liability  upon  the  Corporation. 

The  fine  in  question  has  been  realized  from 
the  plaintiff'  under  the  provisions  of  Sec- 
tioa  80  of  Act  III  (B.C.)  of  1864  and 
Section  307  of  the  Criminal  Procedure  Code 
(Act  X  of  1872),  so  that  it  was  the  business 
oftlie  plaintiff*  to  have  preferred  a  claim 
before  the  Magistrate  after  the  property  was 
attached  by  the  Police,  and  the  Magistrate 
,  was  the  ouiy  ofiUcer  competent  to  deiermiue 
\  the  same  under  the  Section  last  quoted. 
Again  Sections  42  and  43  of  tlie  Police 
Act,  No.  V  of  1861,  protect  the  Police 
officer  who  had  distrained  the  property,  so 
^  &8  the  attachment  itself  is  concerned. 
I  Ou  ike  whole,  I  can  see  no  law  by  which 
the  plaintiff  could  come  against  the  Corpo- 
mion  for  obtaining  the  damages  alleged  to 
1»T6  been  sustained  by  him. 

In  expressing  my  views  in  respect  to  the 
woond  question,  I  would  beg  leave  respect- 
Mjr  to  state  that  the  Municipality  is  not 
fesponsible  for  any  judicial  act  done  by  any 
of  its  Commissioners,  in  the  same  way  as  the 
Goyemment  is  not  liable  for  any  act  of  its 
judicial  officers,  irrespective  of  any  benefit 
^t  the  former  might  derive  from  the  actions 
of  the  latter. 

Ia  this  view  of  the  law  I  have  ruled  that 
^e  suit  is  not  sustainable  against  the 
Manicipality,  and  have  accordingly  dis- 
miased  it  with  costs,  contingent  upon  the 
opinion  of  the  Honourable  High  Court. 


Judgment  of  the  High  Court, 

Jachson^  J, — We  think  it  clear  upon  the 
facts  set  out  in  this  stutemenc  (hat  the  suit 
is  not  maiutuiuabie  against  the  Municipal 
Corporation.  We  certify  our  opinion  ac- 
cordingly to  the  Small  "Cause  Court.  The 
defendants  will  be  entitled  to  two  gold 
mohurs  as  costs  here. 


The  2l8t  January  1875, 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Jurisdiction-^Zemindaree  Business — Act  XI  of 
1865  «.  11. 

Reference  to  the  High  Courtlhy  the  Suhor* 
dinate  Judge  of  Dacca,  dated  the  2ist 
November  1874. 

Anongmous. 

Following  the  decision  in  19  W.  B.,  p.  841,  it  was 
held  thatzemindaree  business  is  not  business  of  the  kind 
contemplated  by  Act  XI  of  1865,  s.  I. 

(7a»e.— Under  Section  28,  Act  XXIII  of 
1861,  I  ba?e  the  honor  to  lay  for  orders  and 
decision  of  the  Hon'ble  Court  the  following 
points  : — 

The  point  which  I  am  called  upon  to  state 
for  reference  is,  whether  a  claim  for  mesne 
profits  nguinst  the  defendant  who  has  his 
zemindaree  cuichery  house  within  the  local 
jurisdiction  of  the  Daccn  Small  Cause  Court, 
and  has  his  amiahs  for  his  business,  is  cogniz- 
able by  the  MoonsiflT. 

It  has  been  settled  by  a  decision  in  the 
Weekly  Reporter,  Volume  XIX,  page  341, 
that  the  claim  for  mesne  profits  is  determin- 
able by  the  Court  of  Small  Causes,  and  there 
is  no  dispute  on  this  point  in  the  present 
case.  It  is  admitted  that  the  Small  Cause 
Court,  if  not  otherwise  ousted  of  its  juris- 
diction, is  competent  to  try  a  claim  of  this 
kind.  The  contention  raised  before  me  prin- 
cipally is,  that  the  defendant  does  not  reside 
withixt  the  local  jurisdiction  of  the  Small 
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Cause  Court,  and  as  wrongful  act  of  dispos- 
seasion  which  gave  plaintifT  cause  of  action 
did  not  arise  out  of  the  discharge  of  business 
of  the  zemindaree,  tlie  mnnagemeut  of  which 
is  conducted  by  his  amlahs,  the  MoonsifT, 
and  not  the  Judge  of  the  Small  Cause  Court 
of  Dacca,  was  competent  to  try  the  suit. 

Here  the  facts  as  appear  from  the  plaint  are 
as  follows  : — 

The  plaintiffs  held  one  Ehadda  Lakheraj 
Cherogee  land,  their  ancestral  property,  in 
Kismut  Khizerpore,  and  were  dispossessed 
by  Sovandad  KItan,  the  zemindar  of  the 
village.  Soon  after  they  brought  a  posses* 
sory  suit  under  Section  16  Act  XIV  of  1859, 
and  succeeded  to  recover  possession.  The 
preseut  claim,  laid  at  Rs.  328,  is  for  mesne  pro- 
fits accruing  during  the  time  of  disposses- 
sion. 

The  defendant  having  entered  appearance 
states,  among  other  grounds,  that  the  portion 
of  the  disputed  land  was  iu  the  jote  of  his 
tenants,  who  paid  a  yearly  rent,  Rs.  6-8,  to 
liis  gomastah  ;  that  his  zemindnree  amlahs 
received  the  mnngoe  and  fruits  of' other  trees 
aituftted  on  the  disputed  land  as  presents 
from  the  tenants.  The  defendant  further 
states  that  his  zemindaree-  amlahs  have  cut 
and  taken  only  a  very  small  number  of  bam- 
boos from  the  disputed  land  for  the  erection 
or  repair  of  his  cutchery  house.  The  line 
of  defence  is  but  to  dispute  the  amount  of 
claim.  The  Moonsiff  has  found  that  the 
Small  Cause  Court  cannot  be  ousted  of  its 
jurisdiction,  inasmuch  asthe  defepdanthashis 
cutchery  house  and  also  his  servants  for 
business.  It  is  to  be  observed  that  the  plain- 
tiff first  presented  the  plaint  in  the  Small 
Cause  Court  at  Dacca,  but  Mr.  Thompson, 
the  late  Judge  of  the  Court,  referring  to  a 
decision  in  the  Weekly  Reporter,  Volume 
XIX,  page  341,  returned  it  ;  being  of  opi- 
nion that  the  claim  against  the  defendant,  who 
is  npt  a  resident  of  Dacca,  is  determinable  by 
the  ordinary  Civil  Court. 

I  accept  the  view  of  the  Moonsiff.  The 
facts  of  the  case  in  the  Weekly  Reporter, 
Volume  XIX,  alluded  to  above,  differ  mate- 
rially from  that  of  the  present  suit.  The 
defendant  has  a  cutchery  house  in  the  vil- 
lage where  the  land,  the  mesne  profit  of  which 
is  the  subject-matter  of  the  suit,  is  situated. 
The  words  "  business  and  servant"  as  in 
Section  8,  Act  XI  of  1865,  must  also  mean 
and  include  zemindaree  business,  and  the 
amlah  employed  A>r  the  business  ef  the 
zemindaree. 

The  defendant,  as  zemindar  of  the.  village, 
had  dispoesessed  the  phtintiff  and  cbntistted  to 


realize  the  rent  of  it  by  his  servants  employ* 
ed  for  the  business  of  the  zemindaree.  The 
act  of  the  defendant's  servauts  in  realiziog 
the  rent  of  the  land  and  crediting  it  in  the 
village  paper  relates  to  the  business  of  the 
zemindaree  for  the  discbarge  of  which  they 
are  employed  by  him, 

I  may  refer  to  a  decision  in  the  Bengal  Law 
Reporter,  Volume  II,  page  227,*  which  has 
not  though  direct  bearing  on  the  case,  but  it 
will  at  least  show  tliat  a  zemindar  cannot, 
even  in  a  case  of  trespass,  plead  to  exonerate 
himself  from  the  consequences  of  the  acts 
of  his  servants  employed  for  the  management 
of  his  ;;emiudaree  ;  that  such  act  has  no  re* 
lation  to  the  business  of  the  zemindaree  for 
which  they  are  employed.  A  claim  for 
mesne  profits  arise  out  of  a  wrongful  act  of 
dispossession,  and  as  the  defendant  states  to 
have  held  by  his  zemindaree  ainlahs  tlie 
collection  of  rent  of  plaintiff's  land,  \ii 
amialis  must  come  within  the  meanii^  of 
servants,  and  his  collection  of  rent  of  fluo- 
tifi^s  land  within  the  meaning  of  busioeessa 
contemplated  in  Section  8  of  the  Small  Q>m 
Court  Act.  I  am  of  opinion,  therefore,  thai 
the  Small  Cause  Court  is  not  ousted  of  its 
jurisdiction,  and  that  tlie  present  appeal  shooH 
be  dismissed  with  costs. 

As  no  special  or  second  appeal  lies  from 
my  order  in  the  Small  Cause  Class  case  he- 
low  Rs.  500,  the  plaintiff,  appellant,  has 
naoved  for  a  reference  on  the  points  in  which 
I  also  entertain  a  reasonable  doubt,  and  I 
would  pass  my  order  contingent  on  the  de- 
cision of  the  Honourable  High  Court. 

The  judgment  of  the  High   Court  van  '• 
delivered  as  follows  by  : — 

Jackson,  J. — In  this  case  we  are  of  opiniout  : 
in  accordance  with  the  decision  iu  XIX 
Weekly  Reporter,  page  341,  that  the  Judge 
of  the  Small  Cause  Court  at  Dacca  rightly 
held  that  his  Court  had  no  jurisdiction  to 
entertain  the  suit,  and  that  the  suit  ought  to 
have  been  tried  on  the  merits  by  the  Moon- 
siff. It  is  clear  that  the  defendant  did  not, 
at  the  time  of  tlie  commencement  of  the  soit, 
dwell  or  personally  work  for  gain  or  carry 
on  business  within  the  limits  of  the  juri8di^ 
tion  of  thQ  Small  Cause  Court,  and  the 
learned  Qhief  Justice  laid  down  in  the  ca£9 
cited  that  aenyndaree  business  is  not  busi- 
ness of  the  kind  contemplated  by  Section  8 
Act  XI  of  1865,  so  as  to  bring  the  case 
within  the  third  clause  of  that  Section,  io 
ipvhich  ruling  we  coaour. 

;         .     ♦  a  w.R.,101.  ...  .- 
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The  22acl  January  1876. 

Present  : 

The  Hou'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges. 

Certificate  under  Act  VI II  of  1859  s.  286— 
Limitation* 

Ca«e  No.  403  of  1874. 

MiseeUaneous  Appeal  from  an  order 
passed  hy  the  Judge  of  Shahabad^  dated 
tke2\tk  July  1874. 

Bnboria  Almn  Basee  Kooer  (Decree-hoIJer) 
Appellant^ 

versus 

Joobrnj  Singh  (Judgment-debtor) 
Respondent, 

3Ir.  M,    L.    Sandel  and    Baboo    Abinash 
Chunder  Banerjee  for  Appellant. 

Raboos  Kalee  Prosunno  Dutt  and  Chunder 
Madhub  Ghose  for  Respondent. 

\ 

A  certificate  having  been  given  to  a  decree-holder  by 
m  District  Gonrt  for  possessbn  and  mesne  profits  of 
pxoperdes  sitoated  in  another  district,  he  obtained  pos- 
»cse]on,  bat  delayed  filing  certain  papers  in  connection 
with  the  question  of  mesne  profits,  and  the  case  was 
mUmck  o£  The  resnlt  of  an  appeal  to  the  Privy  Council 
bveing  in  his  favor,  he  applied  within  three  years  of  the 
'Ptiry  Conncirs  decree  to  complete  the  execution.  The 
J  ndge  upon  this  ref  osed  to  proceed  without  a  fresh  certi- 
ficate, on  the  ground  that  eleven  years  had  elapsed  from 
tbe  date  on  which  the  case  was  struck  off : 

Hjoj),  that  the  decree-holder  was  entitled  to  have  the 
)  profits  ascertained  without  a  fresh  certificate. 


Kemp,  J'.-^Thb  decree-holder  is  the  appel- 

lEQt  in  this  case.     It  is  necessarj  to  mention 

*  A^w  facts  material  to  the  decieion  of  the 

ca^.    The  decree  was  obtained  in  the  67a 

^^^^rt.    The  properties  in   suit  are  situated 

^      that  district  as  well   as  in  the  district  of 

^^^oJiabad.    The   Gja  Court  was  empowered 

^^    try  the   suit  under  the  orders  of  the  late 

%i>^4der   Court.     The  High   Court  decision, 

^Itich,   upheld  the  Zilluh  Court's  decre^  is 


dated  the  27th  of  August  1862.  It  appears 
that  the  decree-holder  took  out  execution  in 
the  67a  Court,  and  obtained  from  that  Court 
a  certificate  with  reference  to  the  properties 
situated  in  the  Si^ahabad  Court.  Subse- 
quently there  was  an  appeal  on  the  part  of 
the  judgment*debtor  to  the  Privy  Council, 
and  the  final  decision  of  the  Privy  Council 
is  dated  the  28th  of  July  1871.  The  present 
application  to  the  Shahabad  Court  on  the 
part  of  the  decree-holder  is  made  on  the 
29th  of  May  1874,  or  within  three  years 
from  the  final  decision  of  the  case  by  the 
Privy  Council.  The  purport  of  the  certifi- 
cate which  was  granted  by  the  Gya  Court 
in  November  1862  was  that  the  Shahabad 
Court  was  to  give  the  decree-holder  posses- 
sion of  the  properties  situated  in  that  district, 
and  to  ascertain  and  realize  the  mesne  profits 
awarded  by  the  decree.  Possession,  it  is 
admitted,  has  been  obtained  by  the  decree- 
holder,  and  the  present  application  of  tbe 
29th  of  May  1874  is  with  reference  to  tbe 
waesilat  alone.  It  will  be  necessary  now  to 
go  back  to  the  proceeding  of  the  Shahabad 
Court  of  the  dOth  of  April  1863.  The 
Court's  proceeding  of  that  date  recites  the 
fact  that  possession  had  been  given  to  the 
decree-holder,  and  that  an  Ameen  had  been 
ordered  to  ascertain  the  mesne  profits  ;  that 
the  Ameen  had  reported  that  the  mesne 
profits  amounted  to  Rs.  11,899-12  from 
1264  to  1269  Fuslee,  and  that  in  the  opinion 
of  the  Ameen,  in  which  opinion  the  Judge 
concurred,  the  GoTernment  revenue  ought  to 
be  deducted  from  that  sum.  The  decree- 
holder  was  accordingly  called  upon  to 
file  the  mouzawaree  papers  from  the  Collec- 
torate  to  enable  the  Court  to  make  the 
deduction.  The  decree-holder  having  failed 
to  do  so,  the  case  was  struck  ofi*  the  file.  We 
are  now  told  that  the  decree-holder,  anticipat- 
ing that  the  decree  of  the  Privy  Council 
might  possibly  be  adverse  to  him,  thought  it 
prudent  not  to  execute  his  decree  until  the 
decision  of  that  Court  wos  known.  With  the 
present  application,  ^  which,  as  already  ob- 
served, is  in  time  from  the  date  of  the  deci- 
sion of  the  Privy  Council,  he  offered  to 
supply  the  mouzawaree  papers  called  for  in 
1863,  in  order  that  the  amount  of  wassilat 
might  be  ascer tamed.  The  Judge  has  refused 
to  comply  with  -this  prayer  on  the  ground 
that  as  eleven  years  have  elapsed  from  the  date 
on  which  the  case  was  struck  off  on  the  30th 
of  April  1863,  the  decree-holder  must  obtain 
a  fresh  certificate  from  the  Gya  Court. 
Against  this  order  the  present  appeal  is 
made.    We.  think  it    clear  that,  under  the 
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origiDal  certificate,  the  decree-holder  wan 
entitled  to  possession  of  the  property  situated 
in  the  District  of  Sbahabad  and  to  ascertain- 
ment of  the  mesne  profits  ;  and  the  certi- 
ficate goes  on  farther  and  says  that  the 
mesne  profits  are  to  be  ascertained  and  real- 
ized. The  Judge,  in  his  present  order,  has 
not  only  refused  to  realize  the  mesne  profits, 
but  even  to  ascertain  the  amount  of  those 
mesne  profits  without  a  fresli  certificate.  We 
think  the  decree-holder  is  entitled  to  have 
the  mesne  profits  ascertained  under  the  pro- 
visions of  this  certificate. 

We  remand  the  case  with  directions  to  the 
Shaliabad  Judge  to  ascertain  these  mesne 
profits,  and  any  further  execution  in  respect 
of  these  mesne  profits  can  be  obtained  witli- 
out  any  fresh  certificate  from  the  Gya  Court. 

Each  party  to  pay  their  own  costs  of  this 
appeal. 


The  23rd  January  1875. 

Present  : 

The  Hoii'ble  F.  B.  Korap  and  Roraesh 
Chunder  Mitter,  Judges, 

JSxecntion-^ Miscellaneous  Appeal^  Combination 
of  Wrong 'doer  8^  Liability  for  Mesne  Profits. 

Case  No.  212  of  1874. 

Miscellaneous  Appeal  fr43m  orders  pass- 
ed by  the  Officiating  Judge  of  Sylhet^ 
dated  the  23rd  and  27th  April  1874, 
affirming  orders  of  the  Subordinate 
Judge  of  that  distrietj  dated  the  %th  and 
9th  August  1873. 

Ram  Chunder  Surmah  and  others  (Judg- 
meut-debtors)  Appellants, 

versus 

Ram  ChuuderPal  and  another  (Decree- 
holders)  Respondents. 

Mr,  Branson  nnd  Babods  Lullit  Chunder 
Sen  and  Tarucknath  Dutt  for  Appel- 
Iauib. 

Baboo  Jay  Gobind  Shome  for  Respondents. 

Whilo  a  decree  of  the  High  Court  was  in  coarse  of 
cxMatioD,  ovtain  of  the  jadgment-debtort  objected,  in  a 


miscellaneoos  appeal,  that  the  decree  was  not  opentiTi 
against  them,  because  they  had  not  been  serred  vith 
notice.  The  objection  was  overruled  on  the  groimd 
that  if  the  objectors  had  wished  to  take  the  benefit  of 
this  argument,  they  ought  to  have  applied  for  a  reriev 
of  judgment 

Where  intermediate  holders  combine  wroogfallf  to 
keep  an  aactlon-porchaser  oat  of  poesesiion,  they  mast 
all  be  held  liable  for  mesne  profits. 

Kemp,  J. — Threb  points  have  been  Utken 
in  this  cnse  ;   1st,  that  inasmuch  as  in  the 
review  case  which  terminated  in  the  decree 
of  this  Court  which  is  now  under  execution, 
dated   the   27th   April   1872,  thirty  psriies 
only  were  served  with  notice,  therefore  the 
decree  of  the  Court  of  tlinC  date  is  operatire 
only  as  against  those  thirty  parties  and  not 
as    against  the  other  defendants  in  the  case. 
The  Judge  is  carrying  out  the  decree  of  tliif 
Court  passed  on  the  27th  April  1872.  Nor 
it  is  clear  from  that  decree  that  this  Court 
restored   the   decree   of  the  first  Coirt  u 
against    all   the    defendants    who  did  eo; 
nppeol  to  the  Zillah  Judge,  and  all  tbeapp^ 
lants  before  us  come  within  that  category, 
namely,  parties  who  did  not  appeal  (o  tbe 
I  Zillah  Judge.     If,  therefore,  the  appellaDU 
I  before  us  wished  to  take  the  benefit  of  the 
I  argument  now  raised  that  because  they  were 
not  served  with  notice  the   decree  of  tLii 
I  Court    is  not  operative  as  against  them,  tiiej 
I  ought  to  have  applied  for  a  review  of  jodg* 
I  mont.     The  Judge  has   put   a  proper  cod- 
i  struction   on   our  decree  and   we  therefore 
;  overrule  the  first  ground. 
I      On  the  second  ground,  it   is   admitted  bj 
I  the  learned   Counsel  who   appears  for  tlie 
appellants  that  taking  the  question  osanakeJ 
question  of  law   all   wrong-doers   must  be 
held  liable  who  have  combined  together  to 
turn   another   parly  out    of  possession,   h. 
this  case  the  party  turned  oat  is  the  aactioo- 
purchaser,  nnd  the  Court  found  that  all  tbe 
defendants  combined  together  to   keep  liim 
wrongfully   out   of  possession.     Some  cssei 
have   been   alluded  to  in  which  this  Coort 
has  taken  an  equitable  view  of  the  liabilities 
of  respective  wrong-doers  and  has  apportion- 
ed the  liability  for  mesue  profits  in  proportioa 
to  the  extent  of  the  property  respectively  held 
by  them,  but  those  cases  do  not  apply  to  tlw 
present  oue  in  which  a  body  of  JBtertinediate 
holders  have  combined  together  wrongfull/ 
to  keep  an  auction-purchaser  out  of  posses- 
siun. 

The  last  objection  embodied  in  the  6ih 
ground  of  appeal  was  not  raised  before  the 
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Judge  in  the  Court  below  and  cannot  now 
be  taken  in  this  Court. 

The  appeal  must  be  dtsmisaed  with  costs. 
Pleader's  fees  5  gold  mohQi*s. 


The  25th  January  1875. 

Present : 
The  Hon'ble  Sir  Richard   Couch,  Ki,,  Chief 
JwUce,   and  the   Hon'ble    E.  6.  Birch, 
Judge. 

Seat  Suit^TitU-^Act  Vlll (B.C.)  of  1869 
«.  102. 

Case  No.  751  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  23rd 
December  1873,  modifying  a  decision  of 
the  Moonsiff  of  Bhotmaree,  dated  the 
2ZrdJune  1873. 

Kashee  Bam  Doss  (Defendant)  Appellant^ 

versus 

Maharanee  Sluun  Mohinee  (Plaintifif) 
Respondent, 

Baboos  Taruckfiath  Dutt  and  Bungshee 
Dhur  Sen  for  Appellant. 

Baboos  Sreenath  Doss  and  Gopal  Lall 
Mitter  for  Respondent. 

FoUowing  the  ruling  in  21  W.  R,  p.  86,  it  was  held 
thit  in  a  soit  Imr  rent  in  whioh  the  defendant  (ryot)  seta 
«P  the  title  of  a  third  person  who  is  not  made  a  party, 
^  decision  cannot  be  considered  to  be  a  binding  deci- 
^  in  respect  of  title  as  between  parties  having  con- 
^<^  dainis  within  the  meaning  of  Act  VIII  (B.C.)  of 
'«69a.l02. 


Conchy  C.J. — Thb  decision  of  Mr.  Justice 

•  w-.ti    i>     -*        Ainslie*    is  one   which 

^  W  86  we  ougbt  to  follow.  The 

case  is  this ; — the  plain- 


tiff claims  an  eight  annas  share  of  the  rent 
of  the  land  held  by  the  defendant,  the  rjot. 
There  had  been  a  suit  between  tbe  plaintiff 
and  another  person  in  wiiich  there  was  an 
appeal  to  Her  Majesty  in  Council,  and  the 
plaintiff  in  that  suir,  who  is  also  the  plaintiff 
in  this,  sought  to  establish  a  right  to  the 
8  annas  share  of  the  whole.  It  was  decided 
by  the  Judicial  Committee  that  the  plaintiff 
was  not  entitled  to  that,  but  to  an  8  annas 
share  of  a  10  annas  and  odd  share,  that  is, 
to  a  5  annas  and  2  kags  share. 

The  defendant  in  that  suit  who  had  thus 
obtained  a  decree  in  his  favor  applied  to  be 
allowed  to  interyene  in  the  present  suit. 
The  application  was  refused,  and  the  suit 
proceeded  between  the  plaintiff  and  the  ryot 
defendant.  Under  such  circunietanoes,  we 
think,  as  Mr.  Justice  Ainslie  says  in  the 
cose  which  was  quoted  from  the  Weekly 
Reporter,  Volume  XXI,  page  36,  that  there 
is  no  determination  of  title  as  between  parties 
haying  conflicting  claims.  The  person  who 
has  a  conflicting  claim  was  not  allowed  to  be 
a  party  to  the  suit,  which  has  been  decided 
as  between  the  plaintiff  and  the  ryot. 

The  only  difficulty  that  might  be  suggested 
is  what  will  be  the  position  of  the  ryot  if  the 
person  who  was  not  allowed  to  intervene 
should  afterwards  sue  for  his  share  of  the 
rent  according  to  the  decision  of.the  Judicial 
Committee.  The  ryot  may  be  sued  by  him 
and  be  called  upon  to  pay  what  he  has  been 
ordered  to  pay  by  the  decree  in  this  suit. 
We  think  the  answer  to  this  is,  that  if  the 
ryot  should  be  so  sued,  he  ought  to  ask  to 
have  the  present  plaintiff  made  a  party  to 
the  suit,  so  that  he  should  defend  it  in 
respect  of  the  portion  of  the  rent  to  which 
there  would  be  a  conflicting  claim;  and  if 
tlie  plaintiff  should  appear  to  be  entitled  to  a 
decree,  it  ought  to  be  against  the  plaintiff, 
and  not  against  the  ryot,  who  would  thus  be 
protected.  So  that,  in  effect,  there  is  not  a 
decision  on  a  question  of  title  as  between 
parties  having  conflicting  claims.  The  decree 
in  this  suit  directs  that  the  ryot  shall  pay 
his  rent  as  it  has  been  found  he  has  been 
doing  for  more  than  twelve  years.  We  do 
not  think  it  is  a  case  which  comes  within 
Section  102  of  Act  VIII  of  1869  B.C.  That 
is  the  view  which  Mr.  Justice  Ainslie  took. 
As  it  b  not  a  case  in  which  a  special  appeal 
lies,  the  appeal  will  be  dismissed  with  costs. 
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The  26tli  January  187o, 

Present  : 
The  Hon'ble  E.  G.  Birch,  Judge. 

Farm — Preservation  of  Rights, 

Case  No.  1223  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Furreedpore^ 
dated  the  Sth  May  1874,  reversing  a 
decision  of  the  Moonsiff  of  Mucksood' 
porCy  dated  the  23rd  June  1873. 

Doorga  Churn  ChaUerjee  (Pluiiitiff) 
Appellant, 

versus 

Goluck  Chunder  Biswas  and  another 
(Defendants)  Respondents, 

Baboo  Doorga  Mohun  Doss  for  Appellnnt. 

Baboo  Bhoobun  Mohun  Doss  for 

Respondents. 

Where  a  farm  is  given  with  a  reiervation  of  the  right 
to  sue  for  enhancement  of  rent,  the  farmer,  and  not  the 
zemindar,  U  the  person  to  issue  notices  and  sue  thereon. 

It  appears  that  the  plaintiff  had  given  a 
farm  of  the  estate,  within  which  the  defend- 
ant's land  lies,  for  five  years  to  another  party, 
reserving  to  himself  the  right  to  sue  to 
enhance  the  rents.  The  Moonsiff  was  of 
opinion  that  under  this  reservation  contained 
in  the  lease,  the  zemindar,  and  not  the  farmer, 
was  the  person  to  issue  notices  of  enhance- 
ment and  to  sue  thereon. 

Upon  the  case  coming  before  the  Judge  on 
appeal,  he,  following  the  decision  of  this 
Court  to  be  found  in  III  Weekly  Reporter, 
Act  X  Rulings,  page  157,  the  circumstances 
of  which  case  appear  clearly  to  resemble  the 
present  case,  finds  that  the  farmer  was  the 
person  entitled  to  issue  notices  of  enhance- 
ment, and  not  the  zemindar.  This  finding 
of  the  Judge  appears  to  be  perfectly  correct 
in  law. 

The  »pecisl  nppeal  in  dismissed  with  costs. 


The  27ih  January  1875. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon*ble  E.  6.  Birch, 
Judge, 

Imperfect  Decree — Execution, 

Case  No.  91  of  1874. 

Regular  Appeal  from  a  decision  passed  b^ 
the  Assistant  Commissioner  of  Goal 
par  ah,  dated  the  IZth  February  1874. 

Kalee  Naraiu  Singh  Burooa  (Plaintiff) 
Appellant, 

versus 

Chunder  Naraio  Bukshee  and  othen 
(Defendants)  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appefliot 

Baboo  Gopaul  Lall  Mitter  for  Respoote 

Where  the  final  decree  upon  a  suit  for  po«8aa>« 
declared  that  the  defendant  had  a  right  of  occupcocj  « 
payment  of  a  proper  rent,  and  was  liable  for  reot  ine 
the  date  of  sait,  withoat  defining  the  rate  of  reat: 

Hku>,  that  the  decree  was  imperfect  and  that  the  net 
could  not  be  ascertained  in  execution,  and  that  toother 
sait  was  necessary  for  the  determination  of  the  prope 
rent,  t.«.,  to  carry  ont  the  decree. 

Couch,  CJ, — The  plniut  in  this  case  U 
drawn,  as  so  many  plaints  are,  in  a  very  im-  i 
proper  manner  with  reference  to  the  cause  of 
suit,  but  this  Court  cannot  allow  a  plaintiff  to 
be  defeated  in  his  suit  on  account  of  the  ini- 
proper  form  of  the  plnint,  if,  looking  at  the  i 
whole  of  ir,  we  can  say  what  is  the  cause  j 
of  suit.     Of  course,  we  are  not  to  alloir  a 
plaintiff  to  succeed  upon   a  cause  of  action 
which  is  not  in  the  plaint,  but  the  language 
of  these  plaints  is  not  to  be  read  too  8trictlj» 
and  we  certainly   are   not   willing  to  gj^^ 
effect  to  any    technical    objections   arisiug 
upon  it. 

The  plaint  in  substance  is  that  Mobendro 
Narain  Singh  having  brought  a  suit  to  obtain 
possession  of  an  8-annas  share  in  the  Tillagef 
namely,  the  share  which  belonged  to  bis 
mother,  on  the  ground  that  the   defendant 


was  not  entitled  to  retain  possesaion 


of  it, 


the  Court  found  thai  the  title  to  the  posses- 
sion which  the  defendant  set  up^  n»in^'7' 
under  a  pottah  which  was  granted  to  hu 
father  by  the  three  widows,  was  no  answer 
to  the  suit ;  but  this  Court,  when  tbe  t»» 
came  before  it  in  special  appeal,  ftppet"  ^^ 
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have  thoaglit  tbnt  there  might  be  some 
groond  npon  which  it  would  be  proper,  not- 
withstanding that  tlie  defendant  had  not  the 
rigbt  which  he  claimed,  to  allow  him  to  be 
treated  as  having  some  right  of  occupancy. 
It  is  not  clear  that  the  Court  intended  to  do 
more  than  declare  that  he  was  to  be  treated 
as  haying  had  a  right  to  occupy  between  the 
institution  of  the  suit  and  its  termination  ; 
tiiat  they  meant  that  he  was  to  have  a  right 
to  occupy  for  ever  afterwards.  They  seem 
to  have  considered  that  during  the  period 
\)etveen  the  institution  of  the  suit  and  the 
fial  decree  he  might  only  be  charged 
witli  a  proper  rent.  The  judgment  and  the 
decree  which  was  made  upon  it  declared  that 
ChaDder  Narain  was  entitled  to  hold  posses- 
sioD  on  payment  of  a  proper  rent,  and  he 
VIS  liable  for  rent  at  that  rate  from  the  date 
of  suit,  that  is,  from  the  26th  of  February 
1862. 

The  decree  left  undefined  what  the  rent 
was  to  be.  It  was  imperfect.  It  was  not  a 
decree  for  mesne  profits,  for  the  defendant 
was  not  treated  as  a  trespasser  and  made 
liable  for  mesne  profits,  but  was  put  in  the 
position  of  an  occupied  and  made  to  pay 
rent  We  think  the  Court  was  risrht  in 
holding  that  the  rent  could  not  be  ascertain- 
ed in  the  execution  of  that  decree.  The 
Judicial  Commissioner  said  that  there  must 
be  a  separate  suit.  And  the  suit  which  has 
been  instituted  for  the  determination  of  what 
is  the  proper  rent  is  a  suit  to  carry  out  the 
decree  of  the  11th  of  January  1871.  It  is 
to  complete  it  by  having  determined  what  is 
tiie  proper  rent.  There  is  no  question  here 
of  enhancement  of  rent,  and  the  law  as  to 
notice  of  enhancement  is  not  in  any  way 
applicable.  What  the  Lower  Court  had  to 
do  is  to  ascertain  by  evidence  what  is  a  pro- 
per rate  of  rent  to  be  paid  from  the  time 
of  the  institution  of  the  suit,  namely,  the  26th 
of  February  1862  until  the  date  of  its  decree, 
haying  regard  to  the  fnct  that  it  is  in  the 
first  place  to  be  a  proper  rent  on  the  26th 
February  1862,  and  if  any  circumstances 
hare  occurred  since  to  make  a  higher  rent 
proper,  they  should  be  taken  into  considera- 
tion. Having  ascertained  this  the  Court 
should  make  a  decree  accordingly.  That  is 
the  matter  which  ought  to  be  tried,  and  the 
the  aoit  must  be  remanded  to  the  Lower  Court 
in  order  that  it  may  be  done,  as  it  does  not 
Appear  that  the  parties  are  not  entitled  to 
give  evidence  on  this  subject  which  they  did 
not  produce  when  the  judgment  from  which 
*^is  appeal  is  brought  was  given.  The  costs 
will  abide  the  result. 


The  27th  January  1875. 

Present  : 

The  Hou'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hou'ble  E.  G.  Birch » 
Judge, 

Pleadings —  Cross -objection. 

Case  No.  818  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye, 
dated  the  23rd  December  1873,  modify- 
ing a  decision  of  the  Subordinate  Judge  of 
Beauleah,  dated  the  2l8t  November  1872. 

Coomar  Puresh  Nnrain  Roy  (one  of  the 
Plaintiffd)  Appellant, 

versus 

Messrs.  R.  Watson  and  Co.  and  others 
(Defendants)  Repondents. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Appellant. 

Mr,  R,  T,  Allan  for  Respondents. 

Where  the  Appellant's  pleader  asks  to  be  allowed  to 
withdraw  from  the  appeal  before  the  bearing  begins,  the 
respundeot's  pleader  cannot  be  heard  upon  cross- 
objection. 

Couch,  CJ. — We  agree  with  the  rule  laid 
down  in  the  cases  reported  in  IX  Weekly 
Reporter,  pnge  328,  and  XIV  Weekly 
Reporter,  page  210,  and  as  the  hearing  of 
the  appeal  had  not  begun  when  the  appel- 
lant's pleader  asked  to  be  allowed  to  with- 
draw from  it,  we  think  Mr.  Allan  cannot  be 
heard  upon  cross-objection.  The  case 
referred  to  by  him  from  the  3rd  Madras 
High  Court  Reports,  page  302,  does  not 
apply,  as  there  the  application  to  be  allowed 
to  withdraw  from  the  appeal  was  made  after 
the  hearing  had  begun.  The  appeal  will 
be  dismissed  with  costs,  and  these  will  not 
include  the  costs  of  the  objections  which 
would  have  been  taken  if  the  appeal  had 
gone  to  a  hearing. 
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Tlie  27th  January  1875. 

Present : 

The   Hou'ble  F.   A.   Glover    and 
Chunder  Mitter,  Judges, 


Bomeali 


Infringement  of  Rights — Cause  of  Action, 

Case  No.  1652  of  1874. 

Special  Appeal  from  a  decision  pasted  by 
the  Officiating  Judge  of  West  Burdwan, 
dated  the  2lst  April  1874,  reversing  a 
decision  of  the  Moonsiff  of  Bishenpore, 
dated  the  lOth  April  1873. 

Bam  Chaad  Chuckerbutty  (Defendant) 
Appellant^ 

versus 

Nuddiar  Gliand  Ghose  and  another  (Plain- 
tiffs) Respondents. 

Baboo  Radhika  Churn  Mitter  for  AppeUant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 

In  order  to  maintaia  an  action  upon  an  infringement 
o!  a  right,  it  is  not  necessary  to  show  that  there  has 
been  any  snbseqaent  injury  consequent  upon  such 
infringemenL 

Mitter^  J. — In  this  case  the  special  appel- 
lant was  the  defendant  in  the  Court  below. 
The  plaintifi's  suit  was  to  remove  a  bund  by 
which  the  plaintiff  has  been  deprived  of  the 
full  supply  of  water  in  a  natural  stream. 
The  defendant's  defence  was  that  he  was 
entitled  to  put  this  bund  in  the  place  where 
it  has  been  pur,  by  custom  and  immomorial 
usage.  The  Lower  Appellate  Court  has  found 
that  the  defendant  has  failed  to  make  out  this 
defence,  and  the  plaintiff's  suit  has  been 
accordingly  decreed.  In  special  appeal  4he 
only  ground  which  has  been  urged  is  that  the 
plaintiff  having  failed  to  prove  any  injury 
resulting  from  the  act  of  the  defendant,  the 
Lower  Appellate  Court  should  have  dismissed 
the  suit  as  not  maintainable.  We  think  that 
the  proposition  of  law  laid  down  by  the 
District  Judge  is  quite  correct.  If  there  be  a 
right,  and  if  there  be  an  infringement  of  that 
right,  it  is  not  necessary  to  maintain  an  action 
to  show  that  there  has  been  any  subsequent 
injury  consequent  upon  such  infringement. 
In  this  case  it  was  never  denied  that  the 
plaintiff  is  a  riparian  owner,  and  that  he  had 
a  right  to  take  water  from  this  natural  stream 
to  irrigate  his  lands.  What  was  pleaded  was 
that  the  defendant  and  his  fellow  villagers 


had  a  prescriptive  right  to  stop  this  nataral 
course  of  water.  Therefore  the  right  of  the 
plaintiff  having  been  admitted  to  have  been 
infringed  by  the  defendant,  the  question  was 
whether  that  infringement  was  justified  or 
not.  The  Lower  Appellate  Court  has  foand 
that  the  defendant's  plea  has  not  been  made 
out.  Therefore  the  decree  given  in  favor  of 
the  plaintiff  is  right. 

The  special  appeal  is  dismissed  with  oosts. 

Glover^  J. — I  concur. 


The  27th  January  1875. 

Present : 

The  Hon'ble  F.  A.  Glover    and    Eomesli 
Chunder  Mitter,  Judges. 

Will—OiftSpecial  Appeal. 

Case  No.  1654  of  1874. 

Special  Appeal  from  a  decision  passed  hf 
the  Officiating  Subordinate  Judp  of 
Beerbhoom^  dated  the  lOth  April  1874, 
affirming  a  decision  of  the  Moonsijf  of 
Bulpore^  dated  the  11  th  December  1873. 

Badha   BuUubh   Chuttkerbutty  and  another 
(Plaintiffs)  Appellants^ 

versus 

Banee  Madhub  Chuckerbutty  and  another 
(Defendants)  Respondents. 

Baboo  Kishen  Komul  Bhuttacharjee 
for  Appellants. 

No  one  for  Bespondents. 

In  a  suit  to  recover  certain  property  left  bv  ooe  B, 
both  the  Lower  Courts  found  that  it  had  been  left  by  & 
before  his  death  to  defendants  by  way  of  ^t.  la 
special  appeal,  the  plaintiffs  raised  the  objection  thtt 
under  the  Hindoo  Wills  Act  a  verbal  will  of  this  kind 
was  not  legal. 

Hkld  that  after  two  Courts  had  decided  unfavorably 
to  plaintiff  the  only  case  raised  by  him  there,  lie  coold 
now  turn  round  and  throw  out  the  defendants*  case  on  a 
technical  ground  that  the  alleged  gift  waa  reaUy  a  will 

Glover^  J, — ^Thb  plaintiffs  sued  to  recover 
certain  property,  moveable  and  immoveable, 
left  by  their  kinsman  Bam  Lall  Chuckerbutty 
who  died  in  1279.  The  defendants  replied 
that  a  considerable  portion  of  the  property 
had  never  belonged  to  Bam  Lall,  and  that 
the  remainder  had  been  made  over  to  them, 
the  defendants,  by  Bam  Lall  before  his  death 
by  way  of  gift.  Both  the  Courts  beloff 
have  found  that  this  was  the  state  of  facta, 
and  that  the  property  which  Bam  Lall  had 
before  his  death,  was  given  by  him  to  the 
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defendants.  The  queatioa  raised  in  special 
appeal  is  tliat  ander  the  Hindoo  Wills  Act, 
a  verbal  will  of  this  kind  is  not  legal.  But 
we  may  observe  that  this  objection  is  now 
for  the  first  time  brought  forward.  There 
was  no  mention  of  it  throughout  the  pro- 
ceedings of  the  Courts  below.  No  body 
e?er  called  Ram  Lall's  proceeding  a  will, 
aod  the  eyidt-nce  which  has  been  rend  to  us 
describes  it  as  a  gift.  There  was  nothing 
extraordinary  in  Bam  Lull's  making  this 
fift.  If  it  was  a  will,  it  was  for  the  plaintiff 
to  sake  and  prove  that  allegation  in  the 
Coart  below.  And  when  two  Courts  have 
krd  and  decided  unfavorably  to  the  plain- 
tif  the  only  case  made  by  him,  namely,  thnt 
DO  gift  was  made,  he  cannot  now  turn 
rrand  and  throw  the  defendant's  case  out  on 
a  technical  ground  that  it  was  not  really  a 
gifl  but  a  will. 

The  special  appeal  must  be  dismissed,  but 
without  costs  no  one  appearing  for  the 
respondents. 


The  28th  January  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesli 
Chunder  Mitter,  Judges, 


Joint  Hindoo  Family — Separation — Legal  Repre- 
sentative. 


Case  No.  9  of  1874. 

Sigular  Appeal  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
Hazareebaugh,  dated  the  20th  September 

1873. 

Teknit  Charamun  Singh  (Plaintiff) 
Appellant, 

versus 

Kullyan  Sahy  (Defendant)  Respondent. 

^Ir,  H.  E,    Mendies  and   Baboo   Romesh 
Chunder  Base  for  Appellant. 

Mr,  C.  Gregory  for  Respondent. 

A  Hindoo  brother    who»    during  the  lifetime  of   a 
^•«>»ed  debtor,  was  separate  in  tranaaction  and  lived 


separatelj  from  him,  and  was,  therefore,  not  a  joint  mem* 
ber  of  the  same  family,  is  not  his  legal  representatire 
after  death. 

Mitter^  J. — This  was  a  suit  brought  by 
the  plaintiff  to  recover  Rs.  5,698-9  unnas 
principal  and  interest  from  the  defendant 
Kullyan  S»hy.  The  allegation  of  the  plain- 
tiff was  that  Rjijnh  Drigbejoy  Sahy,  the 
brother  of  the  defendant  Kullyan  Sahy,  on 
the  10th  of  Sawun  1277  Fuslee,  executed  a 
bond  for  Rs.  3,417-12-9  ;  that  the  30ih  of 
Bhudro  1277  was  fixed  as  the  date  for  the 
repayment  of  the  loan  ;  that  the  defendant 
Kullyan  Sahy  was  the  legal  representatiye 
of  the  deceased  debtor  Drigbejoy  Sahy  ; 
and  that  the  money  not  having  been  paid 
the  suit  was  brought  to  recover  the  amount 
due  on  that  bond.  The  defence  of  the 
defendant  Kullyan  Sahy  was  thai  he  was  not 
the  legal  representative  of  his  brother  Drig- 
bejoy ;  and  he  also  denied  the  genuineness  of 
the  bond.  The  Lower  Court  has  found  that 
the  genuineness  of  the  bond  has  been 
esrablished  to  its  satisfaction  ;  but  it  has 
dismissed  the  suit  upon  the  ground  that  the 
defendant  Kulljan  Sahy  has  not  been  proved 
to  be  the  party  in  possession  of  the  property 
left  by  his  deceased  brother  Drigbejoy. 
Both  parties  have  appealed  ;  the  plaintiff  upon 
the  ground  that  the  finding  of  the  Lower 
Court  upon  the  question  of  possession  of  the 
property  left  by  Drigbejoy  is  against  the 
weight  of  the  evidence  ;  and  the  defendant 
has  preferred  an  objection  under  Section  348 
of  the  Civil  Procedure  Code,  upon  the  ground 
that  the  genuineness  of  the  bond  has  not 
been  established. 

We  think  that  the  judgment  of  the  Lower 
Court  dismissing  the  plaintiff's  suit  is  right. 
It  appears  to  us  that  upon  the  evidence  on 
the  record,  it  is  quite  clear  that  Drigbejoy 
Singh  died  leaving  a  widow,  and  that 
during  his  lifetime  he  was  separate  in  trans- 
action and  lived  separately  from  hw  brother 
Kullyan  Sahy  the  defendant.  Upon  this 
point,  although  there  is  a  slight  conflict  of 
evidence,  we  think  that  upon  the  whole  it 
has  been  satisfactorily  made  out  that  the 
defendant  Kullyan  Sahy  was  notamemberof 
a  joint  Hindoo  family  with  his  brother  Rajah 
Drigbejoy  Singh  deceased.  One  of  the  wit- 
nesses examined  by  the  defendant,  namely, 
Durao  Singh,  who  is  admitted  to  be  a  member 
of  the  family,  and  who  is  said,  by  one  of  the 
witnesses  for  the  plaintiff,  to  be  a  cousin  of 
the  two  brothers,  distinctly  proves  the  fact 
that  after  the  death  of  the  mother  of  these 
two  brothers,  which  event  took  place  in  the 
year  1257,  they  lived  separately  in  sepa^te 
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dwelliDg-houses  and  their  transactions  were 
separate.  His  evidence  upon  this  point  is 
very  clear,  and  the  evidence  of  the  witnesses 
examined  by  the  plaintiff  witli  reference  to 
this  question  is  viiffue,  and  against  his 
testimony  is  not  entitled  to  any  weight  what- 
ever. We  think,  therefore,  that  the  Lower 
Court  upon  this  purt  of  the  case  lias  right- 
ly come  to  the  conclusion  that  the  defendant 
Kullyau  Sal^y  was  not  a  joint  member  of  the 
family  with  his  brother  Drigbejoy  Sahy 
deceased.  That  being  so,  it  is  clear  that 
under  the  law  the  defendant  Kullyau  Sahy 
is  not  a  legal  representative  of  the  deceased 
debtor  ;  and  upou  this  ground  the  suit  should 
he  dismissed. 

But  further  we  think  that  the  judgment 
of  the  Lower  Court  upon   the  question  as  to 
the  genuineness  of  the   bond  is  not  correct. 
The  bond  is  alleged  to  have  been  executed 
on  the  10th  Suwun  1277,  and  the  time  for 
repayment  was  only  a  month   and   twenty 
days,  the  date  fixed  being  the  30th  of  Bhadro 
of  that  year.     It  appears,  therefore,  that  the 
plaintiff  was  inclined  to  give  no  time  to  the 
debtor  for  the  repayment  of  the  loan.     We 
find   also   this  to   be  a  fact   not   disputed, 
namely,  that  in  Assar  1278,  Bajah  Drigbejoy 
Singh  died.     But  we  do  not  find  that  any 
steps  were  taken  by  the  plaintiff  to  recover 
this  amount  amicably  from  the  debtor.     The 
suit  was  not  brought  until  5th  May  1873 
corresponding  with  9tli  Chyet  1280,  against 
Kullyau  Sahy  who,    as  we  have  observed 
before,  was  not  a  joint  member  of  a  Hindoo 
family  with  his  deceased  brother,  and  who, 
upon  the  evidence  of  Durao  Singh  to  which 
we  have  referred,  was  living  at  a  very  great 
distance  from  the  house  in  which  Drigbejoy 
WAS  residing.    Under  these   circumstances, 
the  plaintiff  will  not  be  entitled  to  a  decree 
unless  the  bond  upon  which  he  has  brought 
this  suit  is  proved  beyond  all  doubt.     Now 
the  bond  recites  that  Drigbejoy   borrowed 
this  money  in  lieu  of  an  amount  of  money 
which  on  adjustment  of  accounts  was  found 
due   to   the   plaintiff.       The  plaintiff  in   his 
plaint  does  not  refer  to  this  adjustment  of 
accounts  ;  he  does  not  give  any  details  as  to 
the  amount  which  was  found  due  to  him, 
and  in  lieu  of  which  this  bond  was  given. 
We  find  that  one  of  his  witnesses,  namely, 
Loke  Natl),  states  chat  the  bond  was  exe- 
cuted on  account  of  a  former  bond  and  chit- 
pnrzas.     In  order  to  support  a  transaction 
like  this,  the  plaintiff  is  expected  to  produce 
his  account-books   to   show  the    nature  of 
the  debt  due  to  him  on  account  of  those  chit- 
purzas.    We  find  that  no  such  account  has 


been  produced.     One  would  also  expect  thai 
some  evidence  of  the  former  bond  would  be 
given  by   the    plaintiff.    AH  his  witnesses 
deposed  that  this  former  bond  was  a  regii- 
tered  document.     Nothing  could  have  been 
easier  for  tlie  plaintiff  to  prove  the  transac- 
tion   by    calling    upon     the    defendant  to 
produce  the  old  bond  which  is  alleged  to 
have  been  returned  to  t!ie  debtor,  aud  on  Lis 
failing  to  do  so,  by  producing  a  copy  thereof 
from  the  Registry  office.     This  we  find  be 
has  not  done.     Therefore  there  is  a  total 
want  of  evidence  to  prove  the  consideration 
for  which  this  bond  is  alleged  to  have  been 
executed.       Then   we  find    also    that  one 
Tajoo  Moodee,  who  is  alleged  to  have  con- 
cluded  this   transaction   on    behalf  of  the 
plaintiff,  has  not  been  examined  in  this  case. 
It  is  said  by  some  of  the  plaintiff's  witnesses 
that   Tajoo   Moodee   handed    to   the  Bajah 
the  registered   bond   and    the    chit-pursii 
No  reason   has   been   assigned   why  Tajoo 
Moodee   has   not  been  produced.    WeilM 
find  that  there  is  a  provision  in  the  boi^ 
that  the  holder  of  it   will   be  entitled  to 
recover   the   amount  due  on  it  under  Sec- 
tion   52   of  the  Registration   Act  (XK  of 
1866).     This  bond,  as  a  matter  of  fact,  we 
find   has   not   been    registered.    From  this 
provision   in  the  document,  it  is  clear  that 
the   parties,   if  it  was  a  genuine  document, 
had  intended   that  it  should  be  registered. 
No  explanation   has  been  given  why  the/ 
subsequently   altered   tiieir    mind    and  tM 
document  was  not  registered.     The  witnesses 
depose  that,  as  soon  as  the  bond  was  drawn 
up  and  the  Itajah  put  his  signature  upon  ii) 
it  was  made  over  to  the  plaintiff  then  and 
there.     It  is  very  unlikely  that  if  the  parties 
had  intended  to  have  this  document  regis* 
tered,  it  would  be  handed  over  lo  the  plain- 
tiff immediately  after  the  signature  of  the 
Rnjah  was  put  upon  it,  without  making  any 
arrangement  for  the  registration  of  the  docu- 
ment.    These  facts  show  that  the  transaction 
upon  which  the  plaintiff  relies  is  not  a  verj 
probably  one,  and  as  far  as  the  probabilities  of 
the  case  are  concerned,  they  tell  very  clearly 
against   the   truth   of  the   plaintiff's   claim. 
Then,  when  we  examine  the  direct  evidence 
that  has  been  adduced,  we  find  that  it  is  ^^ 
from  being   satisfactory.     The   phiintiff  has 
examined   the  alleged  writer   of  this  bond 
Harit  Singh.     It  is  not  shown  why  this  bond 
was  written  by  him.    It  is  not  shown  on  the 
face    of  his  deposition  how  he   came  to  be 
present  in  the  assembly  where  the  bond  is 
alleged   to    have    been    executed,    and  his 
deposition   it  bo    meagre   that    we   caonot 
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gAther  from  ifc  under  what  ciroinnstnnces  his 
Nsststance  was  availed  of  for  the  purpose  of 
drawing  np  this  bond.     In  a  transaction  like 
thity  the  parties  naf orally  require  either  the 
person  exeenting  the  document,  or  some  party 
connected  with  himi  lo  write  out  the  deed.  It 
is  admitted  in  this  case  by  many    of    the 
wiiDeaaea    for    the   plaintiff  tliat    a  person 
named  Dom on  Pandah  was  present  at  th«  time 
when  this  document  was  alleged  to  hare  been 
executed,  and  this  Domnn  Pandah  was  alleg- 
ed to  have  been  the  karpurdauz  of  Drigbejoy 
Singh,  the  debtor.  •  Now  this  Domun  Pandah 
has  been  examined  on  behalf  of  the  defendant. 
Be  deposes  that  he  knows  to  read  and  write. 
It  is  very  improbable  that,  if  Domun  Pandah 
was   present,   who   was    the   servant  of  the 
Rajah  Drigbejoy,  and  if  he  knew  to  read 
and   write,    he   would    not    be    the    person 
who  would  be  asked  to  write  out  this  docu- 
ment.    To  explain  this,  one  of  the  plolutiflTs 
witneaaeSy  namely,  Ghetra  Lall,  has  deposed 
that  Domun  did  not  know  to  read  and  write. 
We  find  ihnt  in  this  case  Domun  has  distinct- 
ly stated  in  his  deposition  that  he  knows  to 
read  and   write,  and  no  attempt  was  made 
by  the  plaintiif  to  shake  his  statement  which 
coald  have  been  easily  done,  if  the  fact  were 
so  tliat  ho  did  not  know  to  read  and  write. 
We  think  that  upon  this  point  we  onght  to 
prefer  the  statement  of  Domun   to  that  of 
the  witness  Ghetra  Singh  on  behalf  of  the 
plain  tiff.     The  same  observation  also  applies 
to  the  other  witnesses.    It  is  not  shown  why 
iliey  were  present  in  the  house  of  Drigbejoy 
Siugh  or  how  they  were  connected  either 
with  the  person  executing  the  bond  or  the 
party    in    whose    favor  it    was    executed. 
Tiiey  seem  to  be  utter  strangers,  and  almost 
ail  of  them  appear  to  be  the  residents  of  a 
very    distant    villaj^e.     Upon  the  whole    it 
does  not  ap(>ear  to  us  tliat  the  evidence  that 
has  been  adduced  in   this  case  on  behalf  of 
the  plaintift  to  prove  the  execution  of  this 
bond    is   satisfactory.     That   being   so,    we 
think  that  the  genuineness  of  the  bond  has 
not  been  established. 

For  these  reasons  we  are  of  opinion  that 
tiie  judgment  of  the  Lower  Court  dismissing 
the  plaintiiTs  suit  is  right,  and  it  is  accord- 
ingly dismissed  with  all  the  costs  of  this 
Court  and  of  the  Court  below. 

Glover^  J, — ^I  concur  in  dismissing   the 
appeal  with  costs. 


The  28th  January  1876. 

Present : 
The  Hon'ble  E.  G.  Birch,  Judge. 

Execution  Sale-^ Jurisdiction^ Act  VIII of  l%59 
s.  286. 

Case  No.  986  of  1874. 

Special  Appeal /ram  a  decision  passed  by 
the  2nd  Subordinate  Judge  of  Backer^ 
gunge,  dated  the  4th  February  1874, 
reversing  a  decision  of  the  Sudder  Moon- 
•iff  of  that  district,  dated  the  ^Ist  May 
1873. 

Syud  Nowab  AH  (Plaintiff)  Appellant^ 
versus 

Shaikh  Uzir  Mahomed  (Defendant) 
Respondent. 

Baboo  Bhoobun  Mohun  Dass  for 
Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

A  Mooni iff  is  not  competent,  under  Act  VIII  of  1869 
8.  286,  to  bring  to  sale  property  lyiag  withoat  his  own 
jarisdictioDf  withoat  reference  to  any  other  Court 

Thib  pleader  for  the  respondent  having 
left  the  Court  in  the  middle  of  the  argument 
for  the  ap(>ellant,  and  although  sent  for,  not 
having  put-in  his  appearance,  I  must  dispose 
of  the  case  on  the  materials  before  me. 

It  appears  that  the  present  suit  was 
brought  to  establish  plaintiff's  right  to  the 
receipt  of  rent  for  the  land  in  dispute  as 
belonging  to  his  2)  annas  share  of  talook 
Joy  Deb  Doss,  whicli  he  said  he  had  pur- 
chased on  the  9th  November  I860  in 
execution  of  decree. 
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The  defendant's  aoswer  was  that  the  land 
had  been  sold  to  another  party,  and  that  he 
was  the  tenant  of  that  third  party. 

The  Moonsi£f  found  that  the  sale  set  up  by 
the  defendant  was  no  bar  to  the  plaintiff's 
right ;  that  the  bynamah  relied  upon  by  the 
defendant  mentioned  the  kismiit,  not  in  the 
way  of  description  of  the  talook,  but  as  a 
.restriction  of  what  was  actually  sold  and 
conveyed.  In  effect  he  held  that  the  pur- 
chase of  the  plaintiff  prevailed  over  that 
which  wan  set  up  by  the  defendant  in  bar  of 
the  plaintiff's  right  to  recover.  The  Moon- 
siff  also  found  that  the  plaintiff's  evidence 
sntisfactorily  established  that  the  defendant 
had  paid  rent  to  the  plaintiff,  and  had 
acknowledged  the  plaintiff's  right.  He 
accordingly  passed  a  decree  in  favor  of  the 
plaintiff. 

Upon  the  case  coming  upon  appeal,  the 
Subordinate  Judge  reversed  the  decision  of 
the  Moonsiff  and  dismissed  the  plaintiff's 
claim  with  costs.  He  propounds  the  novel 
doctrine  that  the  Moonsiff  of  one  chow  key 
can  under  Section  286  of  Act  YIII  of  1869, 
without  reference  to  another  Court,  bring  to 
sale  property  lying  without  his  own  jurisdic- 
tion ;  that  such  sale  made  by  him  is  valid 
and  will  prevaiL  He  goes  on  to  observe 
that  it  cannot  be  held  that  the  kismut  in 
question  was  not  sold  because  it  was  not 
mentioned  in  the  sale  certiOcate,  inasmuch  as 
when  the  Moonsiff  declared  by  the  sale 
certificate  that  he  sold  4  annas  share  of  the 
talook,  all  the  kismut  appertaining  to  that 
talook  passed  thereby,  whether  set  out  in 
the  sale  certificate  or  not,  and  whether  the 
said  four  annas  share  was  comprised  within 
the  Moonsiff^s  jurisdiction,  or  partly  in  and 
partly  outside  of  it.  The  view  of  the  law 
propounded  by  the  Subordinate  Judge  is  so 
manifestly  erroneous  that  it  requires  no 
refutation.  If  the  Moonsiff  of  Fatookhalee 
did  sell  property  which  was  not  within  his 
jurisdiction,  he  had  no  right  to  do  so ;  and 
fiuch  a  sale  would  be  null  and  void. 

The  judgment  of  the  first  Court  is  a  sound 
one  and  is  in  accordance  with  law,  and  that 
of  the  Subordinate  Judge  setting  aside  that 
judgment  is  wrong  in  law  and  must  be  set 
aside. 

The  special  appeal  is  decreed  with  costs. 


The  29th  January  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Roracsh 
Chuuder  Mitter,  Judges. 

Certificate  under  Act  XXVII  of  1860-Joii/ 
Hindoo  Family. 

Case  No.  388  of  1874. 

Miscellaneous  Appeal  from  an  order  pasted 
by  the  Judge  of  Cuttack,  dated  the  XZth 
August  1874. 

Chowdhry  Eripa  Sindhoo  Doss  (Pt^titioner) 
Appellant^ 

versus 

Radlia  Churn  Doss  and  another  (Objectors) 
Respondents. 

Baboos  Obhoy   Chum   Rose  and  AubvMih 
Chunder  Banerjee  for  Appellant. 

Baboo  Mohendro  Lall  Mitter  for 
Respondents. 

A  certificate  ander  Act  XXVII  of  1860  eannot  b« 
refosed  merely  because  the  deceased  waa  a  member  of  a 
joint  Hiadoo  family.  Ordinarily  the  managing  memba 
wonld  be  the  person  best  entitled  to  the  certificate,  but 
this  would  not  be  the  case  where  the  members  htd 
fallen  out. 

Mitter,  J. — In  this  case  an  application 
was  made  by  Kripa  Sindhoo  for  a  certificate 
to  collect  debts  due  to  one  Sham  Soonder. 
Kripa  Sindhoo  alleged  that  he  was  an 
adopted  son  of  the  deceased  Sham  Soonder, 
who  had  a  brother  Shadhoo  Churn  aud  a 
cousin  Badha  Churn,  who  although  to 
uterine  brother  of  Sham  Soonder,  had  beea 
adopted  by  his  uncle  Eatiye  Churu. 
This  application  was  opposed  by  two 
persons,  first,  by  Radha  Churu,  the  sod  of 
Kanye  Churn  and  Muddun  Soonder,  (he 
grandson  of  Radha  Churn.  The  objectioa 
of  Radha  Churn  was  based  on  this,  thnt 
Kripa  Sindhoo  was  not  the  adopted  sod  of 
Sham  Soonder ;  that  the  family  was  a  joint 
Hindoo  family  ;  aud  that,  therefore,  Kripa 
Sindhoo  was  not  entitled  to  obtain  the  cer- 
tificate asked  for.  The  objection  of  Muddun 
Soonder  was  upon  the  allegation  that  he  was 
the  adopted  son  of  one  Arotbundhoo,  who,  it  is 
admitted  by  both  parties,  was  an  adopted  son  of 
Sham  Soonder,  deceased.  The  District  Judge 
has  found  that  Muddun  Soonder's  objection 
has  not  been  made  out  He  has  also  beld 
that  Kripa  Sindhoo*s  adoption  has  not  been 
established.  He  has  further  found  upon  the 
evidence   hat  bham  Soonder  was  a  member 
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of  a  joiDt  Hindoo  familj,  coDsisting  of  him- 
self and  his  brother  Shndhoo  Churo  and  his 
coasin  Radha  Churn.     The  Jadge  has  refused 
the  application  of  Kripa  Sindhoo  upon  two 
grounds — first,  that  as  Sham  Soonder  wa8  a 
member   of   a  joint   Hindoo   familj,   Kripa 
Siodhoo,  even  if  his  allegation  of  adoption 
be  true,  is  not  entitled  to  a  certificate,  because 
no  separate  debts  have  been  shown  to  have 
been  dae  to  Sham  Soonder — ^aud,  secondly, 
that,  as    I    have    observed    before,    Kripa 
SWoo  has  failed  to  prove  the  fact  of  his 
adopUon.     On   appeal    it    has    been    urged 
before  us  that  the  real  qaestion  to  be  deter- 
mined  in  this  case  is,  whether  or  no  Kripa 
Sindhoo  was  duly  adopted  by  Sham  Soonder. 
If  that  fact  be  proved,  he  would  be  entitled 
to  a  certificate  to  collect  debts  whether  Sham 
Soooder  vms  a  member  of  a  joint  Hindoo 
^mily,  or  he  had  separate  property  of  his 
own.    It  is  also  urged  that  the  Lower  Court 
is  wrong  in  its  decision  upon  tlie  question  of 
ndoption  of  Kripa   Sindhoo,  because  it  has 
been  established  by  satisfactory  evidence. 

With  reference  to  the  first  question,  we 
ihtnk  that  the  Judge  was  not  right  in  his 
view  of  the  law.     Supposing  that  this  family 
was  a  joint  Hindoo  family,  still   the  debts 
that  were  due  to  the  members  of  this  joint 
&niily  were  the  debts  due  to  the  deceased  as 
well  as  to  the  other  members  of  the  family  ; 
and  under  Section  2  of  Act  XXVII  of  1860, 
so  far  as  the  deceased  is  concerned,  no  debtor 
can  be  compelled  to  pay  the  debts  due  to  the 
joint  family  unless  a  person  obtain  a  certi- 
ficate under  the  Act  to  represent  the  deceased 
in  the  joint  family.     Therefore  it   is   clear 
that   even,    according  to  the  view   of   the 
District  Judge,  there  wais  a  clear  necessity 
tliat  some  body  should  obtain  a  certificate  to 
represent  the  deceased  for  the   purpose  of 
collecting  debts.     Now  in  an  ordinary  case 
of  a  joint  Hindoo  family  governed  by  Mitak- 
shara  law,  under  Section  3  of  the  Act  the 
managing  member  would  be  the  person  who 
>roald  have  the  best  title  to  the  certificate. 
Bat  in  this  case,  we  find  that  although   the 
fiimily    is    joint    to    a    certain  extent,   tlie 
members  of  it  have  already  fallen  out,  and 
"nder  these  circumstances  it  would  not  be 
'he    right   course   to  pursue   to  grant  the 
^^tiflcate  to  one  of  them  as  the  managing 
Member  of  the  family,  when  it  is  quite  clear 
^hat  they  no  longer  agree  with  each  other. 
If  Kripa  Sindhoo  were  really  adopted,  the 
^hare  of  the  joint  debt  due  to  Sham  Soonder, 
deceased,  would  alternately  devolve  on  him, 
^nd  under  the  circumstances  stated  above, 
^ven  supposing   that  the  family  is  a  joint 


Hindoo  family,  and  there  are  no  separate 
debts  of  Siiam  Soonder,  we  think  that  under 
Section  3,  Kripa  Sindhoo  is  the  person  who 
is  entitled  to  the  certificate.  Therefore  the 
only  question  wlii^h  we  have  to  determine  in 
this  case  is,  whether,  upon  the  evidence,  Kripa 
Sindhoo  is,  as  alleged  by  him,  the  adopted  son 
of  Sham  Soonder ;  and  upon  this  point  we 
think  that  the  judgment  of  the  Lower  Court « 
is  not  correct.  The  fact  of  Kripa  Sindhoo's 
adoption  is  proved  by  three  witnesses  :  one  of 
them  is  a  member  of  the  family,  and  a  quite 
independent  witness,  namely,  BiiugobanDoss. 
There  is  no  valid  reason  assigned  why  his 
evidence  has  been  disbelieved  by  the  Lower 
Court.  The  adoption  of  Kripa  Sindhoo  has 
been  to  a  very  great  extent  established  by 
the  witness  of  the  name  of  Kebulanund  Doss, 
who  is  certainly  a  hostile  witness.  He 
proves  that  Sham  Soonder,  during  his  life- 
time, on  the  occasion  of  Kripa  Sindhoo's 
marriage,  styled  the  latter  as  his  son.  This 
certainly  would  not  have  been  the  case,  if  he 
had  not  been  the  adopted  son  of  Sham 
Soonder.  We  further  find  that  Radha  Churn 
in  his  own  deposition,  with  great  hesitation, 
denies  the  fact  of  this  adoption.  He  first  of 
all  says  that  he  does  not  know  whether 
Kripa  Sindhoo  was  adopted  or  not;  then'  he 
says  with  some  hesitation  that  he  was  not. 
If  the  fact  were  so,  that  Kripa  Sindhoo  was 
not  adopted,  surely  Hadha  Churn  would  not 
have  hesitated  to  state  it.  Then  we  also 
find  one  further  fact  which  although  I  do 
not  mean  to  say  is  conclusive  upon  the  point 
has  a  material  bearing  upon  the  question  at 
issue.  Badlia  Churn,  in  his  deposition,  says 
that  on  the  death  of  Sham  Soonder,  Kripa 
Sindhoo  put  fire  to  his  mouth.  Then 
although  Badha  Churn  says  that  Kripa  Sin- 
dhoo did  so  as  a  nephew  of  the  deceased, 
yet  it  must  be  remembered  that  Dinobundhoo 
was  the  elder  of  Kripa  Sindhoo,  and  if  Kripa 
Sindhoo  had  not  been  adopted  according  to 
the  custom  of  the  Hindoos,  one  would  have 
expected  that  Dinobundhoo  would  have  put 
fire  to  the  mouth  of  the  deceased  Sham 
Soonder.  As  I  have  observed  before, 
although  this  fact  is  not  conclusive,  still  in 
the  absence  of  any  explanation  it  may  be 
taken  as  corroborative  of  the  direct  evidence 
adduced  in  support  of  the  adoption.  Upon 
the  whole  we  think  that  the  evidence 
which  has  been  given  on  behalf  of  Kripa 
Sindhoo  in  this  case  is  quite  sufficient  to 
establish  his  adoption  ;  and  that,  therefdre, 
he  is  entitled  to  the  certificate  to  collect  thd 
debts  due  to  his  deceased  father. 
The  judgment  of  the  Lower  Court,  there^ 
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fore,  will  be  fiefc  aside,  and  the  Lower  Court 
be  directed  to  grant  a  certificate  to  Kripa 
Sindhoo,  entitling  Lim  to  cotlect  the  debts 
due  to  Sham  Soonder.  The  appeal  will  be 
decreed  wiih  costs.  Vakeers  fees  one  gold 
mohur. 

Glovevy  J. — I  concur  in  this  judgment. 


The  3rd  June  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,   Kt.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie,  Judge, 

Deed  of  Gift— Construction, 

Case  Now  1458  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  Z\st  December  1872,  affirming  a 
decision  of  the  First  Subordinate  Judge 
of  that  district y  dated  the  \Oth  April 
1871. 

Hureehur  Mookerjee  (Defendant)  Appellant^ 

versus 
Biij  Eishen  Mookerjee  (Plaintiff)  Respondent. 

Mr.  Branson  for  Appellunt. 
Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Where  a  father  executed  a  deed  of  gift  in  favor  of  bis 
•on  with  the  condition  that  the  son  should  take  the 
property  subject  to  the  sanie  liability  in  respect  of  the 
maintenance  of  the  family  as  it  was  subject  to  in  the 
hands  of  the  father : 

Hbld,  that  this  was  not  an  obligation  entered  into  by 
father  or  son  as  a  matter  of  contract ;  but  a  reservation 
in  the  father*s  gift  which  did  not  give  the  son  a  greater 
right  to  be  maintained  at  the  expense  of  the  father,  or 
in  the  family  house,  than  he  had  before. 

Couchf  C.J.  —  The  questions  in  (his 
special  appeal  are,  what  is  the  construction 
of  the  deed  of  gift,  and,  whether,  anythinj^ 
hat  occurred  in  the  defendant's  leaving  his 


father's  house  which  will  preyent  the  opon* 
tion  of  the  deed. 

The  nature  of  the  ti^ansaction  is  that  the 
father  was  abont  to  give  to  his  son  a  Terr 
considerable  share  of  the  property  belonging 
to  him,  and  to  which  the  son  had  do  legnl 
title,  it  being  absolutely  at  the  Other's 
disposal. 

The  income  of  the  property,  if  it  h«a 
remained  with  the  father,  would  have  \mn 
applied  in  the  same  manner  as  the  income  of 
other  property  which  the  father  had,  namclj, 
in  the  payment  of  the  expenses  of  the 
father's  family, — in  what  may  be  called,  the 
maintenance  of  the  family.  And  the  condi- 
tion in  the  deed  appears  lo  us  to  reserve  thai 
liability.  The  intention  evidently  was  that 
the  son  should  take  the  property  subject  lo 
the  snme  liability  in  respect  of  the  mtiD. 
tenance  of  the  family  as  it  was  subjeettoin 
the  hands  of  the  father.  It  is  not  an  cbKgi- 
tion  which  the  father  or  the  son  enters  into 
as  a  matter  of  contract,  as  Mr.  Bnasoo 
appears  to  have  thought  in  one  part  olVts 
argument.  It  is  a  reservation  in  the  father's 
gift.  He  gives  away  the  pro|>erty  reserriog 
this,  and  whatever  right  the  faih»-r  \d 
before  he  made  this  gifi  in  respect  of 
allowing  his  son  to  continue  to  live  in  the 
family-house  and  to  form  part  of  his  familj. 
reraninfd  in  him.  The  circumstance  that  he 
had  given  to  his  son  the  property  with  this 
reservation,  did  not  give  the  son  a  gre«i«*r 
right  to  be  maintained  at  the  expense  of  tlie 
father  or  in  the  family  house  than  he  had 
before.  It  is  not  material  whether  the  son's 
leaving  the  fatlier's  house  was  a  volnntarj 
act,  or  whether  there  was  any  compuUion 
used ;  for,  if  no  obligation  was  createJ  od 
the  part  of  the  father,  and  the  father  refaeed 
to  allow  the  son  to  remain,  there  wasnothiog 
that  the  father  had  not  a  right  to  do. 

We  think  upon  the  fair  const  miction  of  this 
deed,  that  the  son  had  no  defence  to  the 
claim  on  the  pait  of  the  father  to  be  piid » 
p!op»»rtionate  share  of  the  expenses  of  tiie 
maintenance  of  the  family-house  and  tlie 
other  expenses  which  are  described  in  the 
deed  of  jjift.  Tlierefore  the  special  appeal 
will  be  dismissed.  There  will  be  no  w^nte 
costs  of  it. 

In  the  regular  appeal  we  most  direct  the 
Lower  Court  to  enquire  nnd  find  in  tlie  ftmc 
manner  as  it  has  done  with  regard  to  the 
year  1276  what  is  the  amount  of  the 
pi  ofits  of  the  two  estates  respectively  for  jh^ 
year  1277,  nnd  to  return  its  finding  to  tl'W 
Court. 
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The  2dth  NoTember  1874. 

Present  : 

Tlie  Hon'ble  Louis  S.  Jnckson  and  W.  F. 
McDotielly  Judges. 

Right  of  Occupancy. 

Case  No.  1278  of  1874. 

Special  Appeal  from  a  decision  passed  by 
iht  Officiating  Judge  of  Nuddea^  dated 
the  24 fh  March  1874,  reversing  a  deci- 
sion of  the  Moonsiff  of  Kooshtea,  dated 
the  lOtk  August  1872. 

EheroUe  Chunder  Roy  (Plaintiff)  Appellant^ 

versus 

Mr.  D.  M.  Gordon  (Defendant)  Respondent, 
Baboo  Bungshee  Dhur  Sen  for  Appellant. 
Baboo  Sreenath  Banerjee  for  Respondent. 

Oocnpaacj  for  twelve  years  cannot  giv6  a  right  of 
oceapancy  where  the  occupation  by  the  occapant  alone 
did  not  extend  to  twehre  years,  nor  waa  it  the  oocapation 
of  land  which  he  had  inherited. 

Jackson,  J. — Wb  tliink  the  judgment  of 
the  Lower  Api>ellate  Court  reversing  the 
<leeree  of  the  Moonsiff  is  erroneous.  The 
plaintifl^  it  seems,  is  a  former  under  Govern- 
ment of  a  piece  of  land  which  was  an  accre- 
tion to  an  estate,  No.  839,  belonging  to 
Narainee  Burmonee.  That  ladj  refused  the 
settlement  on  wiiieh  the  land  was  given  in 
fiurm  to  the  plaintiff.  The  defendant  is 
occupying  the  land  and  growing  indigo 
witliin  the  limits  of  the  farm.  The  plaintiff 
called  upon  the  defendant  to  pay  iiitn  rent 
and  enter  into  a  contract  with  him  which 
tiie  defendant  refused  to  do,  and  alleged  that 
he  pays  rent  to  Narainee  Burmonee.  The 
tweUe  years'  occupancy  which  he  sets  up  is 
not  that  which  gives  him  the  right  of  occu- 
ptoey,  because  the  occupation  by  him  alone 
did  not  extend  to  twelve  years,  nor  was  it  the 
occupation  of  land  which  he  had  inherited 
from  his  father  or  any  other  person.  If  then 
he  chooses  to  set  himself  up  against  his  land- 
lord, refuses  to  pay  him  rent  or  enter  into  an 
flgreemeDt  with  him,  he  is  liable  to  be  eject- 
ed.  The  jndgment  of  the  Moonsiff,  we 
tbiak*  fe  right  and  most  be  restored  with 

COBtB. 


The  26th  November  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Lease -^Feny, 

Case  No.  1302  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  25th  March  1874,  reversing  a  deci- 
sion of  the  Moonsiff  of  Manickgunge, 
dated  the  21  st  July  1873. 

Jugguc  Chunder  Chowdhry  and  otheri 
(Plaintiffs)  Appellants, 

versus 

Bhurut  Chunder  Chowdhry  and  otherf 
(Defendants)  Respondents. 

Baboo  Kalee  Mohun  Doss  for  Appellants. 

Baboos  Sreenath  Dass  and  Hem  Chunder 
Banerjee  for  Respondents. 

It  la  quite  competent  to  a  lessor,  when  granting  a  lease 
of  his  land,  to  stipalate  that  no  ferry  shall  be  establish- 
ed thereupon  to  the  prejudice  of  his  own  ferry  (existent 
or  possible)  and  it  is  quite  competent  to  a  lessee  to  agrea 
to  such  a  stipulation. 


Jackson,  J. — Thb  present  suit  is  brought 
upou  the  basis  of  an  ekrar  said  to  have 
been  executed  by  the  defendants,  whereby,  in 
taking  a  lease  from  the  plaintiffs,  they  bound 
themselves  not  to  establish  a  ferry  in  or  near 
the  land  so  leased  to  them.    The  defendants 
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raised  various  pleas,  but  tbe  Moonsiff  gave 
judgment  against  them  on  all  the  pleas,  and 
awarded  the  plaintiff's  rupees  100  as  damages, 
and  an  injunction  against  the  continuance  of 
tbe  ferry.  On  appeal,  the  Subordinate  Judge 
tries  only  tbe  question  whether  the  agree- 
ment was  or  was  not  valid  in  law  and  bind- 
ing on  the  defendants,  and  for  reasons  which 
he  gives  he  holds  it  was  not  binding,  and  con- 
sequently reverses  tbe  judgment  of  tbe  Court 
below.  Now  it  has  not  been  attempted 
before  us  to  support  the  judgment  of  the 
Lower  Appellate  Court,  and  any  attempt  to 
support  it  would  be  clearly  hopeless.  It  was 
quite  competent  to  the  plaintiffs,  when  grant- 
ing a  lease  of  their  land  to  the  defendants,  to 
stipulate  that  no  ferry  should  be  established 
thereupon  to  the  prejudice  of  plaintiffs'  own 
ferry  or  possible  ferry,  and  it  was  quite  com- 
petent to  the  defendants  to  agree  to  such 
stipulation.  The  Moonsiff  finds  that  they 
did  so  agree.  We  find  no  ground  whatever 
for  the  view  taken  by  the  Subordinate  Judge 
that  such  an  agreement  would  be  invalid  or 
otherwise  than  binding  on  the  parties  who 
made  it.  It  is  contended,  however,  on  the 
side  of  the  defendants  that  they  did  not 
admit  before  the  Lower  Appellate  Court 
the  execution  of  the  ekrar,  but  that,  on  the 
contrary,  they  made  that  fact,  amongst  otliers, 
a  ground  of  appeal  against  the  judgment  of 
the  Court  of  first  instance.  We  are  inclined 
to  the  opinion  that  they  did  not  at  the  argu- 
ment of  the  appeol  intend  to  contest  that 
point,  but  there  is  some  room  for  doubt 
which  can  easily  be  removed  by  the  Judge 
who  heard  the  appeal.  He  will  be  able  to  say 
at  once  what  the  nature  of  the  contention 
before  him  was.  If  he  finds  that  the 
defendanls  on  their  appeal  admitted  the 
making  of  the  ekrar,  it  will  not  be  necessary 
to  go  further  into  that  point ;  but  if  the  case 
was  such  that  they  merely  admitted  it  for 
the  sake  of  argument,  it  will  no  doubt  be 
necessary  to  find  whether  the  ekrar  was 
formally  executed  or  not.  If  the  ekrar  be 
proved  or  admitted,  it  will  then  be  necessary 
to  find  whether  the  defendants  did,  contrary 
to  the  stipulations  in  the  ekrar,  establish  any 
ferry  whereby  the  plaintiffs  had  been  endam- 
aged, and  whereby  the  plaintiffs  are  entitled 
to  any  and  to  what  relief.  The  case  will  be 
remanded  accordingly.  The  respondents 
must  pay  the  costs  of  this  special  appeal. 


The  dOth  November  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  aud  W.  F. 
McDouell,  Judges. 

Landlord  and  Tenant —Ejectment, 

Case  No.  1393  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  lAth  March  IS7 "^^  affirming  a  deci- 
sion of  the  Additional  Moonsiff  of 
Moonsheegunge,  dated  the  ZOth  Decem- 
ber 1873. 

Nubo  Coomar  Ghose  nnd  others  (Plaintiffs) 
Appellants^ 

versus 

Oozir  Shikdnr  and  another  (Defendaotd) 
Respondents. 

Mr,  C.  Jackson  and  Bahoos  Nullit  Chunder 
Sen  and  Rash  Beharee  Ghose  for  Appel* 
lants. 

Baboos  Ashootosh  Dhur  and  Bussunt 
Coomar  Bose  for  Respondents. 

A  landlord  is  entitled  to  eject  his  tenant  after  notice, 
unless  debarred  by  certain  rif^hts  of  the  tenant.  He  is 
not  required  to  prove  the  absence  of  the  circumstaooa 
which  entitle  that  tenant  to  retain  possession. 

Jackson,  J, — The  Judge  says  in  hi8  judg- 
ment in  this  case  :  *'  I  shall  always  hold  tbat 
A  landlord  who  seeks  to  eject  a  tenant  is 
bound  to  show  his  title  to  do  so."  That 
may  be  either  a  very  harmless  proposition  or 
a  very  dane^erous  one.  If  he  means  to  say 
that  the  landlord  is  bound  to  show  bis  title 
to  the  land,  he  may  be  correct,  but  if  he 
means  to  say  that  a  landlord  seeking  to  eject 
his  tenant  must  prove  the  absence  of  tbe 
circumstances  which  entitle  that  tenant  to 
retain  possession  of  the  land,  we  differ  from 
him,  and  we  presume  that  he  will  not  hold 
that  view  after  receiving  this  expression  of 
the  opinion  of  this  Court  that  he  is  mistaken. 
We  have  no  doubt  that  a  landlord  is  entitled 
to  eject  his  tenant  after  notice  unless  debar- 
red of  the  power  to  do  so  by  certain  rights 
of  the  tenant  of  which  the  right  of  occu- 
pancy is  one,  and  the  right  of  occupancy 
arises  from  twelve  years'  occupation  of  tlie 
land,  and  not  from  any  document.  The  case 
must  go  back  to  the  Lower  Appellate  Court 
to  find  whether  or  not  the  tenant  has  made 
out  his  twelve  years'  occupation  of  this  land. 
The  costs  of  this  appeal  will  follow  the 
result. 
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The  27th  January  1875. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KL,  Chief 
Justice,  and  the  Hou'ble  Louis  S.  Jackaou, 
Judge* 

Land  Acquisition  Act  (X  of  1870)— Jurisdic- 
tidn—High  Court  Act,  s,  15. 

Application  for  review  of  an  order  made 
by  the  Hon'ble  Sir  Richard  Couch,  Kt., 
Chief  Justice,  and  the  Hon'ble  Louis 
S,  Jackson,  one  of  the  Judges  of  this 
Court,  on  the  1 5th  December  1874,  in 
Bute  No.  896  of  IH7^* 

W.H.  Verner,  Collector  untler  Act  X  of 
1870  for  24-Peiguniiah8  (Opposite  Party) 
Petitioner, 

versus 

Syud  Abdool  All    (Petitioner) 
Opposite  Party, 

The  Advocate^ General  and  Baboo  Unnoda 
Per  shad  Banerjee  for  Petitioner. 

No  one  for  Oppoaite'Pariy. 

A  Court  coostitated  under  Act  X  of  1870  comes  with- 
in the  meaning  of  the  High  Court's  Act^  s.  15,  t.0.,  is  a 
Court  subject  to  the  appellate  jurisdiction  of  the  High 
Court. 

Couch,  C.J, — I  THINK  that  the  construc- 
tioD  which  Mr.  Beaufort  put  upon  Mr.  Rowe's 
opinion  in  the  judgment  whicii  Mr.  Beaufort 
gave  was  the  proper  one,  and  that  the 
opinion  which  we  formed  of  Mr.  Rowe's 
award  upon  the  statement  of  ii  by  Mr.  Beau- 
fort is  correct.  Looking  at  the  statement 
of  Mr.  Rowe's  opinion,  to  which  our  atten- 
tion has  now  been  called,  it  does  not  appear 
to  me  that  the  words  which  were  omitted 
i>J  Mr.  Beaufort  make  any  real  difference  in 
the  fair  meaning  of  Mr.  Rowe*s  language. 
If  the  language  were  ambiguous  and  might 
fairiy  bear  the  construction  which  the  learned 
Advocate-General  contends  for,  as  well  as 
tiiat  which  I  think  is  the  right  one,  still  it 
appears  to  me  that  in  a  case  of  this  descrip- 
tion it  ought  to  be  quite  clear  and  free  from 
uity  that  the  compensation  has  been 


♦  Ants  p,  73. 


awarded  for  the  land  below  high  water  mark. 
The  Collector  very  properly  made  his  offer 
for  the  land  above  and  the  land  below  high 
water  mark  separately,  and  it  was  necessary 
that  it  should  be  separately  assessed  in  such 
a  manner  that  the  parties  might  know  what 
the  Judge  and  the  assessors  intended.  I  see 
no  reason  for  altering  the  opinion  which  I 
formed  when  our  attention  was  only  called 
to  tiie  statement  of  Mr.  Rowe's  opinion  by 
Mr.  Beaufort,  now  tlmt  we  have  had  the  full 
note  of  that  opinion  read  to  us  by  the 
Advocate-General. 

Another  question  which  has  been  raised 
by  the  learned  Advocate- General  is  as  to  the 
jurisdiction  of  this  Court.  The  15th  Section 
of  the  Act  for  establishing  the  Court  gives 
to  it  a  superintendence  over  all  Courts  which 
may  be  subject  to  its  appellate  jurisdiction. 
The  Section  goes  on  to  give  to  the  Court 
power  to  call  for  returns,  and  to  direct  tiie 
transfer  of  any  suit  or  appeal  from  any  such 
Court  to  any  other  Court  of  equal  or  superior 
jurisdiction,  and  to  make  and  issue  general 
rules  for  regulating  the  practice  and  proceed- 
ings of  such  Court,  and  also  to  prescribe 
forms  for  every  proceeding  in  the  said 
Courts.  I  think  these  words  cannot  be  taken 
as  restricting  the  previous  words  which  give 
superintendence  over  all  Courts  subject  to 
the  appellate  jurisdiction  of  this  Court,  and 
as  limiting  the  exercise  of  that  power  to 
Courts  for  which  it  may  be  desirable  that 
this  Court  should  issue  general  rules  for 
regulating  their  practice  and  proceedings 
and  should  proscribe  forms.  But  I  am  not 
prepared  to  say  if  the  question  arose,  that 
this  Court  might  not  exercise  the  power  of 
regulating  the  proceedings  of  these  com- 
pensation Courts  as  I  may  call  them.  It  is 
not  necessary  for  us  now  to  decide  that. 

Then  the  question  is,  can  this  Court  con- 
stituted under  Act  X  of  1870  be  said  to  be 
a  Court  which  is  subject  to  the  appellate 
jurisdiction  of  the  High  Court 

The  35th  Section  of  the  Act  says  that  if 
the  Judge  differs  from  both  the  assessors 
as  to  the  amount  of  compensation,  he  shall 
pronounce  his  decision,  and  the  Collector 
may  appeal  therefrom  to  the  Court  of  the 
District  Judge,  unless  the  Judge  whose 
decision  is  appealed  from  is  the  District  Judge, 
or  unless  the  amount  which  the  Judge 
proposes  to  award  exceeds  Rs.  5,000,  in 
either  of  which  cases  the  appeal  shall  lie  to 
the  High  Court.  To  say  that  the  com- 
pensation (I  use  that  term  as  describing  it 
generally)  does  not  come  within  the  meaning 
of  Section  XY  of  the  I^lgh  Courts  Act, 
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because  the  appeal  only  lies  to  this  Court  in 
certain  cases  where  the  omount  of  the  com- 
pensation proposed  to  be  awarded  exceeds 
Rs.  5,000,  or  where  the  decision  appealed 
from  is  tliat  of  the  District  Judge,  would, 
I  think,  be  an  unreasonable  construction  of 
the  Section.  It  is  not  the  less  the  appellate 
Court  because  in  certain  cases  only  an  appetd 
lies  to  it.  There  are  instances  where,  in 
suits  of  a  certain  description,  an  appeal  does 
not  lie  from  the  original  Court  to  this  Court, 
whibt  in  other  coses  it  does,  and  this  Court 
is  still  the  Appellate  Court  within  the 
meaning  of  Section  14,  and  has  power  to 
superintend  the  proceedings  of  the  original 
Court. 

Tlie  other  point  raised  by  the  learned 
Advocate-General,  as  I  understand  him 
(I  am  not  sure  that  I  understood  him  correct- 
ly) is  that  the  awarding  com[>en8ation  is  not 
a  proceeding  of  the  Court,  but  n  proceeding 
of  the  Judge  and  (he  assessors,  and  that 
Uiere  is  a  distinction  between  the  Court  and 
the  Judge  and  asoessors.  I  think  an  exami- 
nation of  the  Sections  shows  that  there  is 
no  forcfl  in  this  ohjerti(»n.  Section  18,  the 
first  in  Part  III  ot  the  Act,  which  Part  is 
headed  "  Reference  to  Court  and  procedure 
thereon,"  speaks  of  what  is  to  be  done  by 
the  Collector  in  making  the  reference.  After 
the  reference  is  mad»  to  the  Court,  a  notice 
is  to  be  served  on  the  persons  named  in  it, 
requirint!  them  to  state  to  the  Court  the 
sum  claimed  as  compensation,  and  a  notice 
is  to  be  Served  on  the  Collector.  Then  it 
proceeds  to  state  how  the  Court  is  to  be 
constituted  for  the  purpose  of  assessing  the 
compensation,  namely,  two  assessors  are  to 
be  added  to  the  Judge.  And  the  Judge  and 
tlie  two  assessors  constitute  the  Court  for  the 
purpose  of  determining  the  amount  of  the 
compensation.  The  24th  Section  snys  how 
they  are  to  do  it,  tlie  Judge  and  the  assessors 
being  then  the  constituted  Court  for  the  pur- 
pose. And  so  the  Act  proceeds,  Section  32 
saying  that  the  co^ts  of  all  proceedings  taken 
under  the  Act  by  order  of  the  Court  shall  in 
the  first  instance  be  poid  by  the  Collector, 
and  Section  34  providing  for  how  (he  award 
shall  be  signed,  namely,  by  both  the  Judge 
and  the  assessors.  Then  Part  IV  shows 
how  another  duty  is  to  be  performed,  namely, 
the  apportionment  of  the  compensation. 
When  the  proportions  are  to  be  determined 
the  Court  is  to  be  the  Jud^re  sitting  alone. 

The  Sections  in  Part  III  appear  to  me  to 
show  that  the  Court  which  performs  the 
duties  required  by  those  Sections  to  be  per- 
formed is  the  Judge  and  the  ftasessors.    It 


comes  within  the  meaning  of  Section  14  of 
the  High  Court's  Act,  that  is,  it  is  a  Goart 
which  is  fiubject  to  the  appellate  jorisdic- 
tion  of  the  High  Court  in  certain  cases. 

I  therefore  think  no  ground  has  been  shown 
for  reviewing  oar  decision. 

Jackson^  «7. — I  am  of  the  same  opinion 
upon  all  the  points  raised  today.     As  to  the 
opinion  of  Mr.   Rowe,   the  course  taken  by 
the  learned  Advocate- Gen  era  I  might  possibly 
seem  to  su(;gest  (and  I  ^ay  this  because  this 
matter  came   he  fore  me  in  its  first  stage  and 
not  before  the  Chief  Justice)  titat  ihe  Ofinion 
ha<l   not,     when    the   rule    was   applie<l  for, 
been    submitted    to    the   Court   in    exlento. 
It   is  rii^ht  to  say   that   that  opinion  was  iu 
its  ezaet  words  annexed  to    the  peiitioii  of 
Abdo«d   Ali,  and   was,  I  urn  sure,  coin«iiiere<I 
by    myself    and   my   brother    McDonell  in 
(iranting  the  rule.     If    in   delivering  yi^- 
ment  in  this  matter  the  learned  Chit-f  .Itmice 
referred   to   the   statement    of    Mr.  R>«''** 
opini'>n   contained    in    the  judgment  ofMt, 
Beaufort,    it    no    doubt    was    because  tlte 
gentleman    who     appeared     before    us    td 
urgu^-d  the  mat'er  were  not  conscious  of  t»ny 
real  difference  between  the  opinion  as  siateH 
in    the  judgment  and   as  expiessed  in  Mr. 
Rowe's  own  words.    That  which  Mr.  Beaufort 
states  as  the  effect  of  Mr.  Rowe's  oj»iniou  is 
a  paraphrase  of  it  rather  than  a  quoiatiuu  of 
any    poriion    of    it,     and    it    probably   ^m 
caused   by    the    understanding    which   Mr. 
Beaufort  arrived  at  of  Mr.   Rowe's  opinion 
after   discus.<«ing   the   matter    with    him.   I 
think  it  is  almost  too  clear  for  discussioti  tLai 
Mr.    Rowe,    not    considering    the    claimant 
entitled   to  any   compensation   in   resf>ect  of 
the   laud  below   high-water    mark,   and   f"r 
that  reason  not  deeming  it  necessary  to  esti- 
mate  the    exact  value    of    the  land  aboTS 
high-water  mark,   and  being  aware  that  the 
Court  would  be  hound  to  award  a  sutn  not 
less   than    what    the   Collector    had  oflfered, 
expressed  it   as   his   opinion  that  the  offer 
made  by  the  Collector,  taken  as  a  whole,  was 
a  liberal  one. 

Then  as  to  the  question  of  jurisdiction 
I  have  no  douht  at  all.  I  think  in  the  fiffj 
place  that  where  any  Court  is  constituted 
by  the  legislature  here  iu  respect  of  which 
the  High  Court  is  the  Appellate  Court, 
whether  the  right  of  api»eal  be  general,  or 
whether  it  be  restricted,  the  jurisdiction 
given  by  Section  XV  of  the  High  Court* 
Act  applies,  and  if  we  were  now  to  begin 
limiting  that  jurisdiction  by  reference  to  u>« 
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&ct  that  appeals  in  certain  cases  are  with- 
drawn, we  should  probably  find  tliat  the 
superiuteuding  jurisdiction  of  this  Court 
would  have  to  be  given  up  alto<^ether,  because 
tiiere  is  scarcely  a  single  Court  in  respect 
of  which  an  appenl  is  not  in  some  instance 
or  other  taken  nway  by  some  provision  of  law. 
But  in  addition  to  that  it  must  be  borne 
io  mind  that  these  Courts  constituted  under 
Act  X  of  1870  are  no  other  than  one  or 
other  of  the  regular  Civil  Courts  of  the 
country,  all  of  which,  with  the  exception  of 
Ml  Cause  Courts,  arrive  at  their  decisions 
iotject  to  appeal  to  the  High  Court. 

The  3rd  pnrt  of  the  Land  Acquisition  Act 
cootttins  the  SfCtinns  relating  to  a  reference 
10  the  Court  an<l  the  procedure  tliereoii,  and 
one  of  thesH  Sections  confers  upon  the  Court 
consiituted  as  the  Act  requires  the  power  of 
giving  a  decision  in  the  case  which  shall  be 
final  under  certain  circumstances,  namely, 
where  the  Judge  and  one  or  both  of  the 
assessors  shall  agree  as  to  the  amount  of  the 
comiiensation.  That  therefore  limits  the 
appeal ;  but  where  the  Judge  differs  from 
botli  the  assessors  as  to  the  amount  of 
compt'USMtion  an  appeal  lies  from  his  decision. 
Ill  that  case,  tlier«fore,  the  decision  of  the 
Ourt  is  subj.  ct  to  the  appellate  jurisdiction 
of  (he  High  Court.  It  seems  to  me,  there- 
fore, that  the  superintending  jurisdiction 
arises ;  and  I  am  bound  to  say,  from  the 
experience  we  have  of  awards  mnde  in  these 
cases,  that  it  would  be  a  mutter  of  regret  if 
tliis  Court  had  not  or  were  disabled  from 
;  extrciaing  that  jurisdiction.  We  have  seen 
'  enough  to  show  how  necessary  it  is  that 
tlie  procedure  of  the  Courts  acting  under 
Act  X  of  1870  should  be  submitted  to  some- 
tiiiiig  more  than  the  ordinary  appeal  given 
by  the  Act. 

As  10  the  3rd  point,  I  confess  I  was  some- 
what surprised  to  find  that  the  learned 
Advocate  General  raised  it,  for  nothiitg  can 
be  clearer  than  that  the  word  "C<»urt** 
wherever  it  is  used  in  the  Act  means  the 
Court  made  up  in  certain  cases  of  the  Judge 
wd  the  assessors  ;  and  Section  39,  upon 
wliich  BO  much  stress  was  laid,  merely  refers 
^  the  cases  where  the  amount  of  the  compen- 
Bttion  had  to  be  settled  by  the  Court 
constituted  under  the  Act  as  distinguished 
from  those  cases  referred  to  in  Section  38, 
where  the  amount  of  compensation  has  been 
settled  under  Section  14  by  the  Collector, 
•nd  the  compensation  settled  by  the  Court 
IB  no  doul:;t  tiie  compensation  set  out  in  the 
;    award  described  in  Section  34. 


The  29th  January  1875. 

Present : 

The  Hon'hle  E.  G.  Birch  and  W.  F.  Mc- 
Douell,  Judges, 

Will'^Copies^Emdence-'Act  I  of  1872 
S8,  65  and  66. 

Case  No.  1445  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officialing  Additional  Judge  of 
Jessore,  dated  the  6ih  April  1874,  revers- 
ing a  decision  of  the  Srd  Additional 
Moonsiff  of  that  district,  dated  the  20th 
August  1873. 

Prosunno  Coomar  Pal  (Defendant) 
Appellant^ 

versus 

Chunder  Coomar  Roy  and  others  (Plaintiffs) 
Respondents, 

Baboo  Grish  Ch  under  Ghose  for 
Appellant. 

Baboo  Bungshee  Dhur  Sen  for 
Respondents. 

Before  a  copy  of  a  will  is  admissible  aa  evidence,  it  is 
incumbent  on  the  Court  to  call  upon  the  party  in  whose 
possession  the  will  is  to  file  the  original. 


Birch,  J, — Wb  cannot  consider  the  way 
in  which  the  Judge  has  disposed  of  this  case 
at  all  satisfactory.  He  concludes  his  judg- 
ment in   these  words  :— "  Plaiuiiff  claims  a 
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'*  certain  amount ;  defendant  says  it  is  too 
^'mnch.  Plaintiff  gives  some  evidence  to 
*' prove  his  statement  and  defendant  gives 
'*none.  I  thiok,  therefore,  that  plaintiff 
*'  must  be  held  to  have  made  out  a  case  which 
^'  it  was  necessary  for  defendant  to  rebut,  and 
*'  as  he  has  not  attempted  to  do  so  I  decree 
*'  the  appeal  with  costs  and  interest."  The 
Judge  uses  the  words  ''some  evidence." 
When  we  come  to  see  what  he  means  by  the 
words,  we  find  he  first  relies  upon  a  will  re- 
garding which  he  says  : — ''  Tiie  original  will 
being  apparently  in  defendant's  possessioo, 
it  was  competent  for  plaintiff  to  file  a  copy." 
The  Judge  forgets  that  before  a  copy  could 
be  admissible,  it  was  incumbent  upon  the 
Court  under  Sections  65  and  66  of  the 
Evidence  Act  to  call  upon  the  party  in  whose 
possession  the  will  was  to  file  the  original, 
and  that  if  this  was  not  done  it  was  not  open 
to  the  Court  to  look  at  this  will  at  all. 
Upon  this  point  we  think  that  the  Moon- 
siffs  opinion  is  correct,  and  that  the  Judge 
was  wroDg  in  looking  at  this  will  at  all  and 
that  we  cannot  look  at  it. 

Then  the  Judge  says  that  the  bakeejni 
papers  "corroborate  the  other  evidence." 
What  that  other  evidence  is  his  judgment 
does  not  disclose.  This  being  so,  it  might 
have  been  necessary  for  us  to  remand  the 
case,  pointing  out  to  the  Judge  the  errors  into 
which  he  has  fallen,  if  we  found  that  there 
was  any  evidence  on  the  record  which  was 
worthy  of  further  consideration.  We  have 
gone  rather  out  of  our  usual  course  in  this 
case  to  look  into  the  record  with  a  view  to 
seeing  what  course  we  ought  to  adopt 
All  that  there  is  on  the  record  in  the  way 
of  oral  evidence  is  the  deposition  of  the 
gomastah  which  certainly  does  not  establish 
the  pluntiff's  case.  He  does  attest  the 
bakeejai  papers,  but  on  reference  to  these 
papers  it  is  apparent  that  they  purport  to  be 
accounts  of  collections  made  from  the  defend- 
ant, and  they  cannot  be  relied  upon  as 
determining  the  jumma  at  which  the  defend- 
ant held  this  tenure.  Upon  the  whole  case, 
we  think  we  should  not  be  justified  in 
remanding  it.  We  consider  that  the  decision 
which  the  Moonsiff  has  arrived  at  is  the 
correct  one,  and  that  the  Judge,  proceeding 
on  an  erroneous  view  of  what  was  required 
of  plaintiff  in  a  case  of  this  sort,  and  consider- 
ing evidence  which  he  should  not  have 
looked  at,  has  committed  a  material  error. 
We  set  aside  the  judgment  of  the  Lower 
Appellate  Court  and  restore  that  of  the 
Moonsiff.  The  special  appeal  is  decreed 
with  costs. 


The  30th  January  1875. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Suit  hy  Certificate  under  Act  XL  of  1858- 
Manager's  Right  of  Action. 

Case  No.  289  of  1873. 

Regular  Appeal  from  a  decision  patted  by 
the  Subordinate  Judge  of  Sarun^  dated 
the  2nd  September  1873. 

Mr.  T.  M.  Gibbon  (Plaintiff)  Appellant, 
versus 
Bukhtar  Tewaree  (Defendant)  Respondent, 

The  Advocate^eneral,  Mr,  Evans,  Baboo 
Chunder  Madhub  Ghose  and  Moonsket 
Mahomed  Yusoof  for  Appellant. 

Mr.  J.  T.    Woodroffe  and    Baboo  M%M 
Chunder  Chowdhry  for  BespoudeoL 

In  a  Boit  by  6,  as  manager  of  the  Bettjah  Bij  ad 
Reasat^  and  as  trustee  of  the  Maharaja  Kooer  HareDder 
K.  S.  Bahadoor,  the  son  of  Maharaja  Rajender  K.  & 
Bahadoor,  against  Bukhtar  Tewarree  described  as  the 
head  huzooree,  official  attached  to  the  Durbar  of  the 
Raja  for  an  account  of  various  expenditures  or  tb« 
balance  due,  and  for  a  list  of  ornaments,  dec,  and  to  set 
aside  an  acquitUnce  executed  by  the  Maharaja  Rajendro, 
the  defendant  pleaded  inter  alia  that  as  the  Kooer  bad 
now  come  of  age,  and  the  certificate,  under  Act  XL  d 
]8»8f  given  to  G  as  guardian  of  his  estates  had  become 
inoperative,  G  had  no  right  to  institute  the  suit  or  to 
verify  tlie  plaint : 

Held  that  the  only  loctu  standi  that  G  could  have  ii 
the  suit  was  as  one  of  the  members  of  a  committee  of 
guardianship  and  management  appointed  under  in 
ekramamah,  executed  by  Maharajah  Rajender,  which 
provided  that  the  affairs  of  the  Raja  of  evervviescriptioo 
were  to  be  conducted  according  to  the  decision  of  the 
majority  of  the  Committee;  and  as  he  had  no  aathoritr 
from  either  of  the  two  other  members  to  bring  this  wiy 
he  was  not  authorized  to  maintain  it. 

Kempj  J— 'Mr.  T.  M.  Gibbon  sues  m 
manager  of  tbe  Bettyab  Raj  and  Reasut, 
and  as  trustee  of  Mabarajab  Kooer  Huresder 
Kisbore  Siogb  Babadoor,  tbe  son  of  Maha- 
rajah Rajender  Kisbore  Singh  Babadoor.  Tbe 
defendant  is  Bukhtar  Tewaree,  wbo  is  de- 
scribed as  the  head  bujooree  official  attaelied 
to  the  Durbar  of  the  Rajab  of  Bettyoli.  The 
suit  is  for  an  account  of  various  expenditures 
to  tbe  amount  of  9  lacs  of  ropees  or  (of 
such  sums  as  after  taking  an  account  may  be 
found  to  be  justly  due  by  tbe  defendaot,  and 
also  for  a  list  of  ornaments,  jewellery,  gold, 
and  silver  utensils,  &c.,  whicli  bad  all 
along  been  in  the  tuhveei  of  tbe  said  defend* 
ant.     The  period  for  whicb  tbe  account  ii 
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e«lled  for  is  from  1272  to  1276  FuRlee.     The 

soit  has  also  for  irs  object  to  set  aside  a  fiir- 

khattee  or  ncqaittance^  dated  the  26th   of 

Jane  1870,  executed  by  Maharajah  Kajendro 

Kishore  SiD^h  Baliadoor  ;  and  .the  caude  of 

netion  is  said  to  have  accrued  on  that  daj. 

It  18  furttier  stated  in  the  plaint  ihat  the  de- 

fendaoi;,  air  hough  repeatedly  called  upon  to  do 

80,  has  not  filed  an  account  of  his  stewardship 

for  the  jears  stated  above,  that  he  agreed  to 

^▼ean  account,  but  that  in  the  meantime  he  has 

frsndaientlj  procured  an  acqnittauce  from  the 

Makanjab  of  Bettjah,  who  hnd  no  nutltority 

fograat  such  acquittance.  The  plain  tiff  alleged 

tiaax  he  became  aware  of  this  proceeding  on 

libeSth   of  October   1870.     He   then  refers 

to  a  previons  suit  brought  by  him  on  the  26th 

of  June  1871.     Thot  suit,  we  may   observe, 

was  withdrawn  under  the  proTisioas  of  Sec- 

fion  97  of  Act  VIII  of  1859.     A  very   large 

sum  was  expended  in  the  way  of  costs  in  tiiat 

snit^  amounting  to  upwards  of  10,000  rupees, 

and  the  suit  was  allowed  by  the  Subordinate 

Jodge  to  be  withdrawn  on  the  simple  grouud 

tl>at  Mr.  Gibbon  was  about  to  go  to  England 

hr  six  months^  and  that  he  was  obliged  to 

withdraw  the  suit  as  tliere  was  nob<»dy  in 

llie  coon  try  capable  ia  his  absence  of  looking 

«fter  tlie  exigencies  of  that  particular  suit. 

The  plaint  furtlier  states  that  the  defendant, 

althougii  repeatedly  called  upon  to  furnish 

recounts,  put  off  the  plaintiff  with  promises, 

fltiid  at  last  on  the  15(h  of  June  1873,  he 

tfileeiined  to  execute  any  ekrarnamah  to  eub- 

miU  an  account,  altliough  he  had  previously 

fvomised  to  do  so.     The  plaint  is  verified  by 

Mr.  Gibbon,  not  in  his  capncity  of  manager 

of  the  Raj  and  Beasut,  but  as  manager  of 

tlie  Bettyah  estates  alone. 

The  written  statement  of  tlie  defendant 

Bakhtar  Tewary  in  so.  far  as  it  is  material 

to  the  points  before  us  is   briefiy  as  follows  : 

ikat  the  Kooer  has  now  come  of  nge,  and  that 

the  certificate  under  Act  XL  of  1858,  which 

was  granted  to  Gibbon  not  as  tlie  guardian 

of  the  p^son  of  the  minor,  but  as  guardian 

of  his  estates  (he  not  being  capable  of  being 

ike  guardian  of  his  person  inasmuch  as  his 

father  waanlive),  hnd  liecome  inoperative,  and 

tliat  Mr.  Gibbon  who  is  a  stranger  had  no 

right  to  institute  this  suit  or   to  verify  the 

phdnt;  that  GiblH>n  not  being  the  renl  plaintiff, 

the  suit  canuot  be  maintained.     Then  there 

ii  an  allusion  to  the  plaintiff  not  being  the 

tTttstee  o£  the  son  of  the  Maharajah,  and  that 

^8  plaint  and  verification  are  inconsistent  one 

*iih  the  other  ;  that  the  suit  to  set  aside  the 

^khattee  of  the  26th  of  June  1870  exe- 

^\iled  l>j  the  Maharajah  of  Bettyah,  without 


making   tliat  gentleman  a  party,  cAniidt  bef 
maintained.    There  is  also  a  further  objec* 
tion   to  the  date  of  the    fatkhuttee    being 
assumed  as  thd  date  of  the  cause  of  action; 
The  rest  of  the  written  statement  touchei^ 
upon  the  merits  of  tiie  ciase  which  hate  not 
been  entered  into  by  the  Court  of  first  instaAce. 
The  issues  laid  down  by  Mr.  DuCosta,  th^ 
Subordinate  Judge,  are — 1st,  Has  the  plaintiff 
a  right  of  action  ;  2ud,   Whether  the  suit  is 
multifarious  ;  3rd,  Is  the   plaint  obscure  and 
irregularly  draWu  ;  4th,  Whether  the  law  of 
limitation  bars  the  suit.     On  the  Hi  issue  iii 
bar,  Mr.  DaCosta  in  a  decision  dated  the  2nd 
of  September  1873  was  of  opiniou  that  Mr. 
Gibbon  had  no  right  of  action  to  sue  in  his 
own  name,  inasmuch  as  he  has  no  personal 
interest  in  the  subject-matter  of  the  suit;  that 
under  Sections  16  and  17,  Act  VIII  of  1859; 
an  agent  cannot  sue  In  his  own  nanae  although 
he  may  hold  from  his  principal  a  power  of 
tittorney  to  sue  and   be  sued.     In   support 
of  this  opinion,  the  Subordinate  Judge  refbra 
to  a  decision  of  this  Court,  dated  the  8th 
of  February  1868,*  and  then  he  observes  that 
in  the  present  case  the  plaintiff  admits  tha» 
Maharajah  E»oer  Hurender  Ki&hore  Singh 
whose  agent  he  is  lives  within  the  jurisdic* 
tion  of  the  Court  and  is  now  an  adult,  and 
consequently   that   the   action  of  his  agents 
cannot  legally  be  admitted  on  his  behalf  iu' 
this  suit.     On  the  2nd  isdue,  he  finds  in  fkvor 
of  the  plaintiff.     On    the   drd   issue  in  bar, 
the  Subordinate  Judge  found  that  the  plaint 
is  obscure  and  irregularly  drawn.     We  may 
observe   on    this   point  that  this  finding  is' 
come  to  after  he  had  examined  and  directed 
the  plaint  to  be  registered.    Oa  the  4th  issue 
in  bar,  tlie  Subordinate  Judge  found  further 
that   the   present  suit  is   instituted  on  the 
21st  June  1873,  being  nearly  four  years  afier 
the  date  of  the  admitted  demand  under  tlie 
perwannah  of  the  25th  of  June   1869,  and 
the   Subordinate  Judge  is  of  opinion  that 
Section  30  of  Act  YIII  of  1869,  the  present 
rent  law,  applies   to  this  case  that  the  plain- 
tiff having  admitted  that  tlie  defendant  was 
dismissed  from  the  26th  of  June  1870,  the 
agency   having  determined   from   that  date 
and  more  than  year  having  elapsed  previous 
to  the  institution  of  the  suit,   the  suit  was 
barred.     Then  the  Subordinate  Judge  says, 
that  if,  for  the  sake  of  argument,  the  case 
be  held  to  come  under  the  three  years  law 
of  limitation,  as  argued  by  the  pleader  for 
the  plaintiff,  even  tlien  he  finds  that  limita- 
tion would  bar  the  suit,  for  fi-om  the  date  of 
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the  plaintiff's  demand  ou  the  26ih  Juoe 
1870  three  years  had  more  than  elapsed 
"when  this  suit  was  instituted' on  the  2l8t 
of  June  1873.  The  suit  was  therefore  dis- 
missed with  costs. 

The  first  point  we  have  to  consider  is 
whether  this  suit  can  be  instituted  by  Mr. 
Gibbon  as  manager  of  the  Beityali  R«j  and 
trustee  of  Maharaj  Kooer  Hu render  Kishcre 
Singh  Bahadoor  or  not.  If  Mr.  Gibbon  has 
any  locus  standi  wlmtever  in  tiiis  Court  ii 
IS  under  the  provisions  of  the  ekrnruamnh 
to  be  found  at  page  15  of  the  printed  book, 
and  it  appears  to  me,  speaking  for  myself, 
that  this  suit  on  the  part  of  Gibbon  has  been 
brought  as  a  tentative  one  to  have  the  ques- 
tion decided  whetlier  under  tlie  terms  of  this 
ekrarnamah  he  is  entitled  to  remain  in  hid 
office  as  manager  of  this  estate,  now  that  the 
Kooer  has  admittedly  come  of  age.  The 
condition  under  which  Mr.  Gihbon  clone 
can  claim  to  continue  as  the  manager  of  this 
estate  after  the  Kooer  has  come  of  age 
is  the  second  condition  of  the  ekrar  to  be 
found  at  page  16  of  the  printed  book.  That 
condition  runs  thus  : — '*  Even  on  the  arrival 
"  at  majority  of  the  Raj  Coomar  (may  God 
"  prolong  his  life)  till  my  life,"  the  life  of  the 
Bajah,  *'  the  aforesaid  committee  shall  stand 
and  remain  intact,  and  if  my  life  be  at  an  end 
during  his  minority,  and  I  fail  to  make  any 
one  my  successor  as  member  of  the  committee, 
the  fit  St  member,  i.e.,  the  aforesaid  Maliarnjah 
Sree  Kashee  Nuresh  Bahadoor  shall  also  be 
ray  successor,  and  shall  possess  the  power  of 
two  members."  We  do  not  ihit)k  it  necessary 
in  this  suit  to  put  any  construction  upon  this 
ekrarnamah.  This  being  a  suit  brought  by 
Gibbon  against  a  servant  of  the  Rajah  of 
Bettyah  for  an  accouot  we  think  it  would  be 
wrong  for  us  to  put  any  construction  upon 
this  ekrarnamah,  more  particularly  as  the 
parties  most  concerned  are  not  before  the 
Court,  namely,  the  Kooer  and  the  Maharajah 
of  Bettyah.  The  present  suit  is  confined  to 
personal  property,  and  does  not  refer  to 
the  immoveable  property.  The  personal 
property  of  the  Maharajah  of  Bettyah  may 
or  may  not  have  passed  under  tlie  ekrar- 
namah under  wltich  he  relinquishes  the 
whole  of  the  estate  to  his  son,  and  it  is 
consistent  with  the  Mitakshara  law  by  which 
the  family  is  governed  that  the  personal 
property  should  remain  in  the  possession  of 
the  father,  the  Maharajah.  It  is  also  clear 
from  the  action  of  Mr.  Gibbon  himself  at 
page  85  of  the  printed  book  that  in  matters 
of  this  description,  namely,  in  the  matter  of 
taking  an  account  of  the   personal  property 


of  the  Rajah,  the  Maharajah   was  consulted 
by   Mr.  Gibbon.     Mr.  Gibbon  in  his  rooba- 
karee  dated    the  15th  of  April  1870,  which 
is  to  be  found  at  page  85,  directs  that  ft  copy 
of  his  proceeiling  which  had  for  its  objeci 
the  calling  upon  Bukhtar  Tewaree  to  furuisK 
accounts   be   submitted    to    the    Rajah   for 
approval.      Therefore    it    is    clear    to   me 
tliat    in   matters   relating    to    the   personal 
property  belonging  to  the  Bajah,  he  bad  to 
consult  and  obtain  the  approval  of  the  Rajah 
of  Bettyah  before  taking  any  steps  agaiuii 
the  servants  of  the  Rajah  for  an  accooDt. 
At  page  84  there  is   the  perwaunali  referred 
to,  in  which  olso  tbe  permission  of  the  Mnha- 
rajah    of  Bettyah    is   alluded  to.    Tlieo  at 
page  53  we  find  a  proceeding  of  the  Mahan- 
jail    of    Bettyah    in    which    he   states  tliat 
Bukhtar  Tewarree  having  filed  his  resignation 
of  his  duties  connected   with    the  perwaal 
expenses  of  the  said  Maharajah,  this  pr?^ 
ceeding  be  sent  to  Mr.  Gibbon,  tlie  maagpr. 
and  he  was  informed   that  the  Rajtb  bi«l 
permitted  Bukhtar  Tewaree,  the  defemliut 
in   this  case,  owing  to  his  advanced  »g^l9 
resign  the  duties  connected  with  thepeRonil 
expenses  of  the  Maharajnii.     Then  we  U. 
that  in  the  former  suit  which  was  brougbt 
substantially  for  the  same  subject-matter  w 
the  present  suit  (see  page  60  of  the  printe'l 
hook)  Mr.  Wright  in  his  decision  states  that 
the  Maliarnjah  of  Bettyah  had  declared  tbnt 
he  had  no  claim  against  the  defendant  Bokli- 
tar  Tewaree.     It  therefore  seems  to  roe  ths* 
we  ought  to  be  very   careful  in  a  cased 
this  description  where  it   is  improbable  tluU 
the   real    principal    would   have   taken  anjr 
proceedings,  or  that  he  had  reason  tobelieTi 
that  there  was  any  grievance  to  complain  o^ 
before  we  permit  a  person  in  the  position  of 
Mr.  Gibbon  to  bring  a  suit  of  this  descriptioiij 
A  mookhtarnamah  to   be    found  at  page  21 
was  alluded  to    by    the  learned   Advocate- 
General  in   the   course  of  the  argumeot  ai 
giving   Gibbon   full  authority  to   bring  il'« 
present  suit,  but  as  already  observed  the oolj 
lor.iis  standi  thtH  Gibbon  can  have  in  thu 
suit   is  under  the  ekrarnamah.     He  was  o« 
of  the  members   of  the  committee  appointe<l 
under  tluit  deed,  and  that  deed  provides  thU 
t»»e  afi'airs  of  the  Rnjah  of  every  descnp'W" 
are  to  be  conducted  according  to  tlie  decisioi 
of  the  majority  of  the  committee.    Now  u  « 
clear  in  this  case  that  the  Rajah  of  Benaret 
has  given  no  consent  to   this   suit,  and  tw 
Rajah  of  Bettyah,   as  already  sliown,  w  iJ« 
former  suit  distinctly  stated  that  he  had  r» 
claim  against  the  defendant  BukhUr  Tewarf* 
There  is,  therefore,  no  authority  either  /roni 
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Die  Rajah   of  Benares  or  from  tlie  Rujuh  of 

Bettyali  aatlioriziog  Mr.  Gibbdn  to  biiug  the 

preeent    suiC    I    therefore    think   that   the 

present  suit  and  this  appeal  must  be  dismissed. 

With  referenco  to  the  question   of  limit  a- 

iion,  although  it  is  perliaps  not  necessary  to 

euter     into   that  question,    inasmuch    as    I 

rhink  that  the  present  suit  cannot  be  brought 

hy  Mr.  Gibbon,  I  would  remark  that  I  cannot 

concur   in   the   finding   of  the   Subordinate 

Judge   on   the  question  of  limitation,  inas- 

mndh  as  I  think  that  the  Subordinate  Judge 

ought  to  have  inquired  into  the  allegation   in 

the    plaint    as    to    the    defendant      having 

promised  on  various  occasions  to  file  accounts 

and  having  refused  to  do  so  on   the    15th   of 

April    1870.     With  these  remarks  I  dismiss 

the  plaintiflPs  suit,  and    this  appeal  with   all 

costs  payable  by  the  plaintiff. 

Birek,  J, — I  concur  in  thinking   that   the 
•Qtt  ahottld  be  dismissed. 


The  1st  February  1875. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice^  and  the  Hon'ble  E.  6.  Birch, 
Judge, 

Gavemment-- Auction' Purchaser  —  ConcelUUion 
of  Tenure^Reg,  XI  of  1822. 

Regular  Appeals  from  a  decision  passed 
by  the  Officiating  Subordinate  Judge  of 
Tipper ah^  dated  the  4M  August  1873. 

Case  No.  246  of  1873. 

Kazee  Moon  shoe  Aftnbooddeen  Mahomed 
(Defendant)  Appellant ^ 

versus 

SaniooUah  (Plaintiff)  Respondent. 

Mr,  Macrae  for  Appellant. 

Baboos  Sreenath  Dass  and  Mohinee  Mohun 
Roy  fur  Respondent. 

Case  No.  250  of  1873. 

Sauioollah  (Plaintiff)  Appellant^ 

versus 

Kazee  Moonshee  Aftabooddeen  Mahomed 

(Defendant)  Respondent. 

Baboos  Sreenath  Dass  and  Mohinee  Mohun 
Roy  for  Appellant. 

Baboo  Lulleet  Chunder  Sen 
for  Respondent. 

Where  the  Privy  Council,  in  the  case  of  Khaja 
Aaaoooilah  vs.  Obhoy  Churn  Roy,  recognizing  that  the 
Government  had,  as  the  auction -purchaser  at  a  sale  for 
L  of  revenue,  ttie  option  of  cancelling  and  avoiding 


the  talookdaree  tenure  in  that  case,  ruled  that  it  was 
incumbent  on  Government  to  take  some  clear  step  for 
the  purpose  of  declaring  the  avoidance  or  cancellation  of 
the  tenure,  and  finding  that  the  Government  had  not 
exercised  that  power,  declared  the  under-tenant  entitled 
to  retain  possession  of  his  land  during  the  subsistence 
of  his  tenure,  hkld  that  the  decision  did  not  apply  to 
a  case  in  which  the  proceeding  of  Government  snowed 
that  it  had  exercised  the  power  of  cancellation : 

Hkld  also  that  the  indulgence  in  that  case,  referred 
mainly  to  tenures  purchased  between  1817  and  1822 
but  not  to  tenures  created  after  Regulation  XI  of  1822, 
had  informed  persons  tliat  their  rights  were  liable'  to  be 
cancelled  by  a  purchaser  at  an  auction  sale  for  arrears 
of  revenue. 

Couch,  C.  J. — The  plaint  in  ihis  snit  states 
•hat  on  the  18th  of  Aughraun  1237  Mahomed 
Saffe  obtained  from  the  zemindar  of  the  8  an- 
nas share  of  Pergunnah  Baldakhal  a  miras 
talook,  consisting  of  a  2  annas  share  in  the 
nnmes  of  himself  and  his  brothers  ;  that  the 
reveune  of  the  zemindnree  of  the  aforesaid 
share  having  fallen  into  nrrear,  it  was  sold 
by  unction  and  purchased  by  the  Govern- 
ment ;  that  the  Government  acknowledged 
and  confirmed  the  talookdaree  rights  and 
allowed  a  settlement  of  it  to  Mahomed  Safee 
who  was  the  person  really  interested,  his 
brothers,  whose  names  appeared  with  his, 
having  no  interest  in  the  talook  ;  that  the 
Government  also  granted  an  ijarah  of  another 
share  consisting  of  12  annas  to  Mahomed 
Safee  and  Khan  Mahomed  ;  and  that  the 
revenue  authorities  having  ordered  the 
2  annas  and  the  12  annas  shares  to  be  let 
jointly,  a  putnee  talookdaree  settlement  of 
both  the  shares  was  made  with  the  said 
Mahomed  Safee  and  Khan  Mahomed  for  17 
years  commencing  from  1262.  It  is  then 
alleged  that  Mahomed  Safee  died,  and  that 
liis  son  Imam  Buksh  owned  and  held  posses* 
sion  of  the  9  annas  10  gundas  share  of  the 
property  left  by  his  father,  and  that  Khan 
Mahomed  owned  and  held  the  remaining 
4  annas  10  gundas  ;  that  the  plaintiff  purchas- 
ed at  an  auction  held  in  execution  of  a 
decree  the  9  annas  10  gundas  share,  and 
that  afterwards  Khan  Mahomed  having  died, 
the  plaintiff  obtained  a  settlement  of  the  14 
annas.  We  may  eay  at  once  that  the  plain- 
tiff has  not  shown  that  lie  in  any  way  became 
entitled  to  the  share  of  Khan  Mahomed,  and 
the  question  is  as  to  the  portion  which  he 
alleges  he  bought  nnder  the  execution  of 
the  decree  against  Imam  Buksh.  The  plain- 
litf  then  alleges  that  the  defendant  brought  a 
suit  against  him  under  Section  15  of  Act  XIV 
of  1859  and  got  possession  of  the  property, 
and  that  consequently  he,  the  plaintiff,  has 
been  dispossessed,  and  so  he  brings  the  suit. 

The  defence,  as  stated  in  the  second  pai*a- 
graph  of  the  written  statement,  is.lhis— ><^A8 
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'*  the  case  wUioh  wm  instituted  by  the  pUiD- 
'*tiff  ander  Act  X  of  1859  for  possessioD 
**  of  property  bore  resemblance  to  the  present 
^*  suit  and  was  based  on  the  same  cause  ;  aud 
**  as  that  case  was  dismissed  and  the  decision 
"  of  it  has  become  final,  the  present  suit  is 
"  barred  by  Seciion  2  Act  VIII  of  1859." 
It  is  not  shown  in  support  of  this  defence 
that  there  was  a  decision  in  the  suit  referred 
to.  It  appeors  from  the  proceedings  in  it 
which  have  been  filed  in  this  suit  that  a 
plaint  was  filed  and  also  a  written  stntt^ment, 
bat  there  is  not  before  the  Court  any  deci- 
sion of  the  suit  We  must  dispose  of  the 
question  thus  raised  upon  the  materials  that 
have  been  placed  before  the  first  Court  and 
.  which  have  come  up  to  this  Court  And  we 
cannot  say  that  there  has  been  any  determin- 
ation in  the  former  suit  of  the  cause  of 
action*  The  suit  was  one  in  which  if  there 
l^id  been  a  determination  it  would  have  been 
a  bar  to  tlie  present  suit;  for  it  was  a  suit 
brought  in  1864  by  the  plaintiff  to  obtain 
possession,  and  if  it  was  dismissed  on  the 
merits,  it  woul4  have  been  a  determination 
that  he  had  not  a  right  to  recover  the  pro- 
perty, 

Tlie  other  defence  is  that  the  2  annas  of 
the  talook  which  was  said  to  have  been,  and 
'which  was,  created  in  1237,  had  been  put  an 
end  to  or  extinguished  by  the  proceedings 
of  the  Grovemment  upon  its  becoming  the 
purchaser  at  a  sale  for  arrears  of  revenue. 
And  the  question  between  the  parties  as  to 
the  a  annas  is  tliis :  the  plaintiff  contends  that 
the  Government,  instead  of  extinguishing 
the  talook  and  rendering  it  void,  which  as 
the  purchaser  it  had  power  by  law  to  do, 
recognized  its  continued  existence  ;  and  not 
only  did  that»  but  joined  with  it  the  12 
annas  which  it  was  admitted  was  kliod- 
kasht,  and' created  a  tnlook  of  14  annas, 
from  which  the  plaintiff  could  not  be  dis- 
possessed by  the  person  who  purchased  from 
the  Government,  namely,  Khajah  Asan- 
nollah. 

The  Subordinate  Judge  who  tried  the  suit 
has  come  to  the  conclusion  that  as  to  the 
2  annas  share  the  case  of  the  plaintiff  is  right, 
but  he  has  decided  against  him  as  to  the  12 
annas,  and  has  not  acceded  to  the  conten- 
tion of  the  plaintiff  that  the  2  annas  and 
the  12  annas  were  not  to  be  separated,  and 
that  the  whole  had  become  his  talook. 

From  this  decision  there  are  two  appeals. 
The  defendant  says  that  the  Subordinate 
judge  is  wrong  as  to  the  2  anna^  and  that 
the  ioit  Qught  to  be  dismiased.    The  plaintiff 


says  tiiat  be  is  wrong  as  to  the  12  aasaa, 
and  that  he  ought  to  have  had  a  decree  for 
the  whole. 

liie  question  tlien  upon  the  merits  wUch 
we  have  to  decide  is,  what  was  done  bj  the 
Government  upon  its  bec<»ming  the  purclitBer 
at  the  sale  for  arrears  of  revenue. 

We  have  now  before  ns  the  proceeding 
of  the  Collector  of  the  19th  Pirbmnry  1836, 
wiiich  was  soon  after  the  Grovemment  be- 
came    the     purchaser.     There    were    two 
purchases ;  one  in  January  1835,  and  soother 
in   May   1836.     The  lands  in  question  leem 
to  have  been  purchased  in  January  18S5. 
On  the  13(h  of  February  1836,  there  is  t 
pro<'eeding  before  tlie   Collector,  which  is 
called  a  **snit  for  assessment  of  rent  oi  a 
*' talook     called    after    the    defendants   in 
<*  2  annas  share  of  Mousali  Nef  j  Debi  Dowir, 
**2  annns    share    of   Mouzah    Baleebnm^ 
**  2  annas  share  of  Moozah  Hamunbaree^  ui 
**2  annas  shore   of   Moozah     Babuotsree^ 
"appertaining  to  8  annas  share  of  thesud 
**  Pergunnah," — this  having  before  been  aid 
to  be  Pergunnah  Buldaklml.    The  defento 
named  dre  Mahomed  Safee,  Shuker  MstioiBed, 
and  Mahomed  AH,  three  brothers  ;  and  after 
reciting  the  different  proceedings  which  bxd 
been   taken  by  the  parties,  the  judgment  of 
the  Collector  is  in  these  words  :— "  Therefore 
**  the  talooka  in  question  and  its  final  jovuDii 
'*  created  as  they  have  been  recently,  sobee- 
**  queut  to  the  conclusion  of  the  deceoni"! 
**  settlement^  by  the  late  zemindars,  are  liable 
"  to  be  snnulled  under  the  provisions  of  tlie 
•*  Section  quoted  above,  and  Section  5,  Rego- 
"  lation  XLV  of  1798,  rediic^'d  inco  clear  aud 
«  specific  law  by  Section  14,  Regulation  I  of 
•*  1801,  Section  4  of  Regulation  IX  of  1812, 
«*  Section  2  of  Regulation  VIII  of  1819,  anH 
'*  Sections  29  and  31   of  Regulation  XI  of 
"1812.     It  seems  fit  and    proper  to  make 
"  jummabundee  or  assessment   thereof  under 
"  Section    36,  Regulation  XI  of  1822,  Clan^ 
"  2,  Section  2,  and  Section  5  of  Regulation 
"IX  of  1825." 

The  Seciion  referred  to  as  before  quoted  is 
Section  32  of  Regulation  XI  of  1822  which 
provides  that  in  case  it  should  cooie  to  light 
that  the  former  semindars  had,  either  through 
favor  or  on  receipt  of  any  bonus,  granted  a 
punchuk  pottah  at  a  low  rent  to  anybody, 
the  auction  purchaser  shall  have  power  and 
authority  to  cancel  it  and  to  assess  rent  agree- 
ably to  the  usoge  and  rates  obtaining  in  the 
Pergynnah. 

The  judgment  continnes  :— «*  It  is  thsreftw 
''ordered  that  the  aaid  talooka  be  anaailed 
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<'  Aid  its  fijKed  reut  caoeeUed,  that  its  asBess- 
<*  ment  be  made  agreeably  to  the  rates  aud 
"  Qttge prevalent  iu  the  Perguiinah.  Should 
'^tbedefeDdAntsbe  dissatiBfied  witii  mj  order 
"Uiej  »r0  at  liberty  to  appeal  to  the  Coin- 
*'nii»iener  under  Section  2  of  Regulation  111 
«<>/  1828/' 

On  the  19th  of  February  1836,  there  is 
•uotber  proceeding  before  the  same  gen  tie- 
man,  Mr.  Alexander,  the  Officiating  Collector, 
which  be  describes  as  a  ^*  suit  to  assess  rent 
'on  a  talook  numed  after  the  defendants, 
^k  2  nuua»  share  of  Hola  Debi  DomBz, 
'^tppertaining  to  the  8  annas  share  of  the 
\  "aid  pergunnah  under  Regulation  IX  of 
••  1825."  He  says,  "  the  record  of  the  case 
^wu  liiid  before  me.  None  of  the  defend- 
'  "aats  appeared  either  in  person  or  by 
;  "Dookhiar,  although  thrice  called  out  in  n 
'  ''loud  voice,"  and  stating  what  had  been 
done,  and  the  papers  that  had  been  read 
before  him,  concludes  with  sajing  : — "  In  this 
"view  it  seems  fit  and  proper  to  assess  a 
"rent  of  Rs.  200,  leaving  profile  for  th^ 
^'Udookdar,  and  allowing  collection  and 
** other  chart! es.  It  is  therefore  ordered  that 
"the  annual  jumma  of  this  talook  be  fixed 
"at  Rs.  200  and  that  a  notice  of  it  under 
'"Section  9  of  Regulation  V  of  1812  be 
"  issued  to  the  defendants.  In  case  the 
"defendants  appear  and  accept  the  jumma 
"aisessed  by  me,  a  settlement  thereof  be 
** concluded,  by  adding  batta  of  sicca  rupees 
"to  the  current  coins  which  pass  by  the 
''name  of  Company's  Rupees,  as  directed  by 
:  "the  Accountant-General." 
!  The  next  document  in  the  case,  and  upon 
i  the  construction  of  which  the  plaintiff  liaH 
founded  his  claim,  is  one  of  the  15th  of 
September  1845,  before  Mr.  Metcalfe,  the 
Collector.  It  is  headed  "  In  tlie  matter  of 
settlement  of  Jo  war  Debidnr  appertaining  to 
Borra  hissa,  Perguuuah  Bulda  khal,  the 
action-purchased  zemindaree  of  Govern- 
inent,**  and  begins  thus: — *'  Before  this,  during 
"  the  time  of  the  former  Collector,  a  2  annas 
"share  of  the  said  Jowar  settled  with 
"GolQck  Chunder  Kur  and  2  annas  share 
"with  Mahomed  Safee  in  tnlookdaree,  and 
"a  12  annas  share,  with  the  aforesaid  Maho- 
'^rned  Safee  and  Kiian  Mahomed  in  ijarah 
"settlemenrg,  and  the  same  were  confirmed 
"hy  the  Commissioner:  subsequently  after 
"(Staining  orders  from  the  Commissioner  for 
''making  a  settlement  of  the  entire  mehnl 
"jointly,  the  present  Collector  addressed  the 
"letter  No.  154  dated  the  16th  July  last  to 
*^the  Commissioner  stating  that  a  12  annas 
'^ihare  of  the  said  Jowar  was  settled  in 


"  ijarah  and  a  4  annas  share  in  talookdaree 
"and  requesting  to  know  how  an  ijmalee 
"settlement  thereof  could  be  made^  There- 
"upou  letter  No.  563,  dated  tlie  22nd  July, 
"  WHS  received  from  the  said  officer  with 
"  these  directions,  vtz.,  that  the  12  annas 
"  share  also  should  be  settled  in  talookdaree 
''with  the  three  persons  who  obtained  the 
"  settlement,  if  they  are  willing  to  enter 
"  into  A  talookdaree  settlement  jointly  ;  but 
"  if  Goluck  Chunder  Kur,  the  proprietor  of 
"  the  2  annas  share,  be  unwilling  to  enter  into 
"such  a  settlement,  a  separate  settlement 
"should  be  made  with  him,  and  that  the 
"  14  annas  share  should  be  settled  in  talook* 
"daree  jointly  with  Mahomed  Safee,  the 
"talookdar  of  the  other  2  annas  and  the 
"  ijardar  ;  but  if  Maliomed  Safee  also  be 
"  unwilling  to  enter  into  such  a  settlement, 
"  then  there  is  no  other  course  to  be  followed 
'Mn  this  matter,  and  the  settlement  which 
"has  already  been  made  shall  continue  in 
"force."  Notice  was  given  to  the  parties 
to  appear,  and  Mahomed  Safee  and  Khan 
Mahomed  appeared  in  person,  and  their  state- 
ments w^e  taken.  They  stated  that  "  they 
"are  not  willing  to  give  the  said  Goluck 
"  Chunder  a  share  of  the  12  annas,  of  which 
'*  an  ijarah  settlement  was  concluded  and  take  a 
"joint  talookdaree  settlement,  and  that  they  are 
"  willing  to  take  a  joint  settlement,  if  it  be 
"  meniioned  at  the  top  that  Mahomed  Safee's 
"  2  annas  share  and  the  aforesaid  12  annas, 
"  in  all  14  annas  share  is  their  puinee 
"  talook.  and  2  annas  share  the  putnee  talook 
"  of  Goluck  Chunder  Kur,  or  if  the  afore- 
"  said  12  annas  be  separately  settled  with 
"  them  in  ijmalee,  they  would  agree  to  that 
"  also  ;  and,  that  if  this  be  not  done,  the 
"  former  settlement  be  allowed  to  stand." 
The  proceeding  ihen  recites  that  "  in  the 
"  English  letter  of  the  Commissioner,  there 
"  is  no  order  that  an  ijmalee  settlf ment  be 
"  made  by  giving  a  poriion  of  the  aforesaid 
"12  annas  share  to  the  said  Goluck  Chunder  ; 
**  but,  on  the  contrary,  as^it  has  been  clearly 
"  stated  therein,  that  tlie  ijarah  settlement 
"  made  in  respect  of  the  said  12  annas 
"  share  be  not  at  present  interfered  with,  a 
"  portion  of  the  12  annas  share  cannot, 
"  under  these  circumstances,  be  in  any  way 
"  given  to  Goluck  Chunder.  As  Mahomed 
"  Safee  and  Khan  Mahomed  are  willijig  to 
"  take  an  ijmalee  settlement  of  the  2  annas 
"  (share)  of  tlie  said  Mahomed  Safee  and 
"  12  annas  of  the  ijarah,  in  all  14  annaa 
"  shar/p,  and  as  the  said  Goluck  Chunder  does 
<*not  agree  to  take  an  ijmalee  settlement 
"  imleas  the  said  12  aunas  share  be  divided, 
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*'  therefore,  agreeably  to  the  order  of  the 
'*  Commidsioiier,  it  is  deemed  proper  to  keep 
*'  the  2  aiiiias  share  of  Goluck  Chunder 
'*  distinct,  and  to  make  an  ijmalee  talook- 
'*  daree  settlement  of  the  remaining  14  uunas 
''  with  Muhomed  Safee  and  Khau  Mahomed. 
*'  It  is,  tlierefore,  ordered  that  the  settlement 
*'  with  Goluck  Cliunder  Kur  of  tlie  2  anuas 
"  remain  as  before,  and  that  2  annns  share  of 
'*  Maliomed  Safee  and  12  annas  of  the  ijnrah, 
*'  in  all  a  14  annns  share,  be  jointly  settled 
*'  as  talook  with  Mahomed  Safee  and  Elian 
'*  Mahomed  for  a  period  of  17  years  from 
**  1252,  and  that  dowl,  kabooleur,  and  kist- 
'*  hiindee  be  duly  taken  from  them." 

This  raises  the  question  between  the 
parties.  The  plain  tiff  contends  that  the 
words  "  the  14  annas  share  be  jointly 
settled  as  talook  for  a  period  of  17  years/' 
do  not  mean  that  at  the  end  of  tliat  time  the 
right  thus  created  was  to  cease,  but  that  it 
was  the  creation  of  a  talook,  that  the  rent 
was  to  remain  as  fixed  for  17  years,  and  the 
rijy^ht  which  Government  would  have  at  the 
end  of  that  period  was  not  to  remain  in  posses- 
sion of  the  property,  but  only  to  raise  the 
rent.  Reliance  was  placed  upon  its  being 
called^a  talook  in  this  document,  and  also  on 
the  previous  statements  in  it  referring  to  the 
talookdaree  rigltt  of  Mahomed  Safee  in  the 
2  annas  share  and  the  use  of  the  word 
Malikana. 

If  we  had  nothing  but  this  paper  before  ue, 
and  were  not  informed  of  tiie  previous 
proceedings  of  the  Government,  there  might 
he  some  foundation  for  this  ;  but  tlie  pro- 
ceedings to  which  we  have  refeiTed  show 
that  the  Government  having  the  undoubted 
right  to  avoid  the  talook  which  had  been 
created  by  the  zemindar,  did,  as  far  aH 
language  can  be  used  to  show  what  was  the 
intention  of  the  Government  proceedings  in 
1836,  annul  the  talook  of  the  2  annas.  The 
Government  officers  appear  to  have  consi- 
dered that  Mahomed  Safee,  who  had  been 
the  owner  of  the  2  annas  share  of  the  talook, 
had  some  claim  to  tne  settlement  which  was 
going  to  be  made,  and  that  tiie  person  who 
held  the  12  annas  share  had  some  claim,  and 
the  Government  gave  them,  as  it  had  power 
to  do,  tlie  option  of  taking  a  settlement  of 
the  2  annas  share,  which  had  been  Mahomed 
Safee's  talook,  and  the  12  annas  which  was 
khodkasht.  The  parties  appear  to  have 
agreed  to  this,  and  we  think  that  the  object 
of  the  stipulation  that  it  should  be  stated  ai 
the  top  of  the  paper  that  Mahomed  Safee's 
2  annas  share  and  the  12  annas  share  were 
their  putuee  talook,   was  only  to  show  in 


what  way  these  two  persons  had  obtained 
tlie  settlement. 

Probably  what  the  plaintiff  is  now  con- 
tending for  would  not  have  been  put  for* 
ward,  if  there  had  not  been  the  decision 
of  the  Privy  Council  in  the  case  reported 
in  XIII  Moore's  Indian  Appeals,  page 
317,  Khnja  Asanoollah  against  Obboy 
Churn  Roy,*  which  was  a  suit  relating  to  a 
talook  situated  in  the  same  pergunniib. 
Then  their  Lordshipl^  said  that,  recognizing 
that  the  Government  had,  as  the  auction- 
purchaser  at  the  sale  for  arrears  of  revenue, 
the  option  of  cancelling  and  avoiding  the 
talookdaree  tenure  in  that  case,  wbich  was 
similar  to  the  tenure  here,  it  was  incumbent  on 
the  Government  in  the  particular  case  to  uke 
some  clear  step  for  the  purpose  of  declariDg 
the  avoidance  or  cancellation  of  the  tenure ; 
and  they  proceeded  to  consider  whether  the 
Government  had,  in  fact,  in  the  case  before 
them,  exercised  that  power  whilst  it  wns 
capable  of  doing  so,  and  came  to  tbeeou- 
clusion  that  the  Government  had  not  exer* 
cised  it.  But  in  that  case  the  conduct  of 
the  Government  was  different  from  what  it 
has  been  in  the  present.  There  were  no  sndt 
proceedings  as  those  in  this  case  wbich  m 
have  referred  to,  that  is  to  say,  a  proceeding 
iustituted  by  the  Government  before  the 
Collector  for  the  purpose  of  avoiding  the 
talook,  and  a  decision  by  that  officer  order- 
ing that  the  talook  be  annulled.  We  need 
not  go  into  the  details  of  the  case  before  their 
Lordships.  An  examination  of  them  shows 
that  the  Government,  so  far  from  acting  in 
that  case  in  the  way  in  which  it  appears  to 
have  done  in  this,  showed  an  intention  not  to 
cancel  the  talook,  but  to  keep  it  in  existence 
and  to  allow  the  talookdar  to  continue. 

And  when  we  look  at  the  grounds  of  the 
decision,  it  is  clear  that  the  judgment  is  not 
an  authority  for  deciding  the  present  case  in 
the  plaintiffs  favor.  Their  Lordships,  after 
referring  to  Mr.  Colvin's  letter  printed  in 
the  paper  book  of  the  Appeal  No.  718  of 
1865  as  being  the  best  evidence  that  they 
could  have  of  what  the  Government  in 
Februi-ny  1836  intended  to  do  with  i-egard 
to  the  dependent  talooks  forming  part  of  this 
estate,  say  : — **  N»ir  is  it  possible  to  read  the 
last  paragraphs  of  that  letter,  beginning  wi>h 
the  62nd,  wiiliont  coming  to  the  conclusion 
tbat  it  was  then  the  intention  of  Government, 
whatever  might  be  their  extreme  rights,  to 
moke  settlements  with  the  taiookdara  of  all 
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classes,  putting  them,  or  nt  least  all  who  were 
not  flpecjallj  protected  against  enchuucement 
of  rent,  in  the  position  which  they  would 
have  held  of  right  before  1822,  vte.,  that 
of  under-tenants  entitled  to  retain  possession 
of  tiieir  lands  during  the  subsistence  of  their 
teoure,  subject  to  the  condition  of  having 
their  rents  enhanced,  according  to  the  per- 
gannah  rates.  The  letter,  no  doubt,  con- 
templated the  exercise  of  the  extreme  rights 
of  Government  if  the  talookdnrs  shouhl  not, 
nidiin  a  certain  time,  enter  into  the  new 
»itilement.  But  the  primary  object  of 
Gofernment  was  to  settle  with  the  talook- 
^irs  ;  and,  if  the  settlement  were  made,  the 
teoares  would  continue  to  exist,  though  as 
ttlooks  held  at  variable  instead  of  ^HQd 
rents." 

The  53rd  paragraph  of  Mr.  Colvin's  letter 
H  in  these  words  : — *'  But  the  desire  of  xXw 
"Board  to  act  with  indulgence  to  all  these 
'^tnlookdars  hns  been  before  more  fully  stated. 
^And  there  is  this  circumstance  in  their 
"sitaation  which  adds  greatly  to  their  claim 
'^  to  equitable  consideration,  that  their  tenures 
"were  all  purchased  by  them  at  a  time 
"(between  1817  and  1822)  when  under  tlie 
'^kw  as  it  was  then  understood,  they  were 
"led  to  look  upon  their  right  of  possession 
'^in  their  lands  as  fixed  and  permanent, 
''notwithstanding  a  sale  of  the  estate  for 
"arrears,  in  the  event  of  their  agreeing  to 
"the  renewal  of  engagements  in  regarci  to 
^'reut,  at  the  rates  prescribed.  It  is  reason- 
[  ''able  to  suppose  that  they  paid  an  enhanced 
I  "price  for  the  increased  value  which  must 
'  "hnve  been  borne  by  their  tenures,  whiln 
''this  important  condition  attached  to  them.'* 

It  appears  from  this  that  the  desfre  of 
the  Board  of  Revenue  to  oct  with  indulgence 
was  with  reference  mainly  to  tenures  which 
had  been  put  chased  between  1 8 1 7  and  1 822, — 
tenures  created  before  theBegulation  of  1822, 
ie.,  at  a  time  when  the  parties  miglit  suppose 
timi  their  rights  were  to  be  permanent. 
Here  the  right  was  created  in  1830,  after 
the  Regulation  of  1822  had  informed  persons 
tliat  such  rights  were  liable  to  be  cancelled 
by  the  purchaser  at  a  sale  by  auction  for 
wrears  of  revenue.  The  reason  given  by 
their  Lordships  for  the  view  which  they 
took  of  the  case  then  before  them  apply  to 
tenures  created  before  1822.  We  must, 
however,  notice  that  the  tenure  in  the  case 
^fore  the  Judicial  Committee  was,  like  the 
^nure  in  this,  created  in  1830  ;  but  the 
WtentioD  of  their  Lordships  does  not  appear 
to  have  been  called  to  that.  It  would  seem 
ihai  the  reasoning  in  the  jttdgmeut  founded  ' 


upon  Mr.  Colvin's  letter  would  not  apply  to 
it.  But  the  judgment  of  the  Judicial  Com- 
mittee was  founded  also  upon  the  proceedings 
which  the  Government  had  taken,  from  which 
it  was  inferred  that  it  had  not  exercised  the 
power  of  cancellation  whilst  it  was  capable 
of  doing  it.  The  distinction  between  the 
case  before  us  and  the  case  before  the  Judicial 
Committee  is  that  it  appears  upon  the  pro- 
ceedings which  we  have  now  before  us  that 
the  Government  did  exercise  the  power  of 
cancellation.  Construing,  as  we  think  we 
ouglit,  any  ambiguity  of  language  in  thn 
grant  for  17  years  which  was  made  in  1845 
by  the  light  which  is  afforded  by  the  previoVi!^ 
proceedings  of  the  Government,  we  think 
we  cannot  hold  that  it  is  to  be  construed  iu 
the  manner  which  the  plaintiff  contends  for. 
And  at  the  end  of  the  17  years,  instead  of 
insisting  upon  the  right  which  the  plaintiff 
now  claims,  the  parties  appear  to  have  taken 
another  lease  for  a  year.  This  conduct 
appears  to  us  to  be  in  accordance  with  the 
construction  which  we  think  we  should  put 
upon  the  document. 

The  division  which  the  Subordinate  Judge 
has  made  of  the  property,  treating  it  as  a 
srant  of  the  2  annas  as  the  old  talook,  and  a 
lease  of  the  12  annas,  cannot  we  thitik  be 
supported.  The  intention  obviously  was  to 
make  one  estate  of'  the  14  annos  share,  and 
the  parties  were  to  take  it  as  one  estate.  If 
the  plaintiff  could  have  made  out  that  it  was 
intended  to  recognize  him  as  being  still  the 
ancient  talookdar,  he  would  have  had  as  good 
a  title  to  the  12  annns  as  to  the  2  annas. 
We  think  that  the  Subordinate  Judge  was 
wrong  in  the  view  which  he  took  of  the 
2  aiinas.  His  decision  as  to  the  12  annas 
was  right,  and  he  ought  to  have  come  to  the 
same  decision  as  to  the  2  anna?*.  Conse- 
quently his  decree,  in  so  far  as  it  relates  to 
the  2  annas  share,  will  be  reversed,  and  bis 
decree  as  to  the  12  annas  will  stand. 

The  appeal  of  the  plaintiff  as  to  the  12 
annas  will  be  dismissed  with  costs,  and  in 
the  appeal  of  the  defendants  the  decree  of 
the  Subordinate  Judge  will  be  reversed  with 
costs  of  the  appeal.  The  result  is  that  the 
whole  of  the  plaintiff's  suit  is  dismissed  with 
costs. 
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The  Ist  February  .1875. 
Present : 

The  HoD'ble  Sir  Ricliard  Couch,  Kt., 
Chief  Justice^  aud  theHou'bleE.  G.  Birch, 
Judge, 

Special  Appeal, 

Appeal  under  Section  XV  of  the  Letters 
Patent^  from  a  decision  passed  by  the 
Hon^hle  F,  B.  Kemp,  one  oj  the  Judges 
of  this  Court,  on  the  8th  September  1874, 
in  Special  Appeal  No.  225  of  1874^  from 
a  decision  passed  by  the  Subordinate 
Judge  of  Tipperah,  dated  the  3rrf  No- 
vernier  1873,  modifying  a  decision  of 
the  Moonsijff  of  that  District^  dated  the 
30th  November  1872.* 

Himmut  Ali  Khadim  and  others 
(Defendants)  Appellants, 

versus 

Njamutoollah  Khadim  and  another 
(Plain  tififs)    Respondents, 

Moonshee  Serajul  Islam  for  Appellants. 

Baboo  Grish  Chunder  Ghose  for 
Bespoudeuts. 

The  conBtrnction  of  the  deposition  of  witnesses  is 
not  a  question  ol  law,  and  therefore  not  a  ground  of 
special  appeal.  Nor  is  it  a  ground  of  special  appeal 
that  the  Court  has  not  passed  an  opinion  on  the  report 
of  an  Ameen.  But  where  an  assumption  is  made  hy  the 
Court  without  an^  evidence,  that  is  an  error  of  law 
warranting  a  special  appeaL 

Couchf  C.J. — In  this  case  the  MoonsiflF 
made  a  decree  in  favor  of  the  plaintifif  as 
to  the  w!iole  of  tlie  land  which  is  the  subject 
of  the  suit.  Tlie  Subordinate  Judge,  on 
an  appeal  to  him,  reversed  that  decree  in 
part,  and  gave  to  the  plaintiff  a  decree  for 
a  portion  of  the  laud  claimed.  The  grounds 
of  special  appeal  are  three  : 

1^/. — "  That  the  Lower  Appellate  Court  is 
''wrong  in  its  construction  of  the  deposition 
"  of  the  four  witnesses  adduced  by  your  peti- 
'*  tioner,  when  it  holds  that  the  entire  portion 
**  lying  in  the  south  is  khila  land,  inasmuch 
"  as  they  distinctly  state  that  some  part  of 
*'  southern  portion  of  the  disputed  land  was 
**  khila,  and  was  in  the  possession  of  your 
*^  petitioner  before  dispossession. 

2ndly. — **  That  the  Lower  Appellate  Court 
'Ms  wrong  in  holding  that  the  survey  map 
"was  not  a  sufficient  evidence  of  title  and 


22  W.  R.  51». 


*' f toesession,  and  in  drawing  iufertnceagsiott 
''  its  bona  fides  in  the  abseuce  of  any  eri- 
"  dence  thereto. 

Srdly.—*'  That  when  the  first  Court,  in 
*'  giving  a  decree  to  year  petitioner,  based 
"  its  decision  upon  the  oral  evidence,  taryej 
"map,  and  the  report  of  the  Ameen,  the 
"  Lower  Appellate  Court,  before  modifying 
"  the  decree  of  the  first  Court,  should  ksTs 
"  passed  its  opinion  on  the  eaid  report." 

The  first  of  these  grounds  appears,  on 
the  face  of  it,  not  to  be  a  ground  of  special 
appeal.  The  wording  of  it  shows  that  the 
objection  is  that  the  Lower  Appellate  Coort 
has  not  taken  the  view  of  the  efideoce 
which  the  appellant  thinks  it  ought  to  bare 
taken.  It  is  altogether  improper  to  saj  tbtt 
the  construction  of  the  depositions  of  wit- 
nesses is  a  question  of  law.  The  oonstruetioii 
of  the  deposiiion  of  a  witness  is  what  tba 
Court  thinks  is  proved  by  it.  It  isaoff- 
application  of  the  term  to  speak  of  it « 
a  construction  so  as  to  make  it  a  qaeiiioi 
of  law. 

As  to  the  second  ground,  namely,  that  tbe 
Lower  Appellate  Court  was  wrong  io  hold- 
ing that  the  survey  map  is  not  sufficient 
evidence  of  possession,  the  statemeut  of  it 
shows  that  what  is  meant  is  that  the  Lower 
Appellate  Court  has  not  given  to  the  sirrej 
map  as  evidence  the  effect  which  tlie  appel- 
lant thinks  it  ought  to  have.  A  surrey 
map  is  not  conclusive  evidence  of  posaeesion : 
it  may  be  used  as  evidence  of  it,  hot  its 
value  depends  on  the  circumstancM  un- 
der which  it  is  made.  It  may  be,  as  is 
supposed  by  the  Moonsiff,  that  it  wae  made 
under  circumstances  which  make  it  of  to 
value;  but  whether  it  is  so  or  not  is  not  a 
question  that  can  be  raised  in  a  special 
appeal.  Nor  is  the  third  ground  one  which 
would  justify  this  Court  in  reversing  the 
decision,  it  being  that  the  Appellate  Court 
ought  to  have  passed  its  opinioa  upon  the 
report  of  the  Ameen.  It  is  not  a  ground  for 
a  special  appeal  that  the  Appellate  Court  has 
not  passed  its  opinion  upon  it. 

But  the  learned  Judge  who  beard  the 
special  appeal  points  out  wiiat  is  a  aubalas- 
tial  ot>jection  to  tlie  judgment  of  the  Subor- 
dinate Judge.  He  says  that  the  Subordisate 
Judge  has  assnmed  tliat  there  were  two  plots 
of  land,  and  has  given  a  decree  to  the  plain- 
tiff with  reference  to  the  plot  to  the  south. 
And  when  the  learned  Judge  says,  *from 
what  evidence  I  am  unable  to  uoderataod,'  I 
understand  him  to  mean  that  there  was  no 
evidence  that  could  be  the  foundation  of 
such   an   assumption  ;   that  the  Subordinate 
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Ju<ige  iias,  withoat  there  being  any  evidence 
liiftt  it  was  the  facf,  treated  the  piece  of 
Inud,  which  is  the  subject  of  the  suit,  as  if  it 
consisted  of  two  plots,  and  in  that  way  has 
giveu  a  decree  to  the  plaintiff  for  a  part, 
ieaying  the  remainder  in  the  possession  of 
the  defendant.  We  think  that  is  nn  eiTor  in 
law  which  justified  the  learned  Jud$;e  in 
reversing  the  decree  of  the  Subordinate 
Jad?p.  We  are,  therefore,  of  opinion  thnt 
ve  oaght  not  to  interfere  with  his  decision, 
&Qd  should  dismiss  the  appeal  with  costs. 


The  Ist  February  1875. 

'Present: 
The  Hon'ble  Sir  Richard  Couch,  i?f.,  Chief 
Justice  J    and   the   Hon'ble   E.   G.    Birch, 
Judge. 

Agreement — Objection — Appellate  Court. 

Case  No.  149  of  1873. 

Regular  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Hooghly,  dated 
the  ZXst  December  1872. 

Horeehur  Mookerjee  (Defendant)  Appellant^ 

versus 

Raj  Kishen  Mookerjee  (Plaintiff) 
Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellant, 

^ahoo  Mohinee  Mohun  Roy  for  Respondent. 

Where  no  objection  is  taken  before  the  first  Court  to 
a  weoant  which  is  there  prepared  as  agreed  lo  by  both 
puties,  it  canDot  be  taken  iu  the  Appellate  Court. 

Qouch^  C.J, — This  regular  appeal  cnme  on 
for  hearing  before  Mr.  Justice  Ainslie  niul 
myself  with  special  appeal  No.  1458  of  1873.* 
The  substantial  question  between  the  parties 
^>s  raised  in  the  special  as  well  in  the 
regular  appeal,  it  being  the  construction  of 
*  deed  of  gift  from  the  plaintiff  to  the 
•jefeDdant,  who  are  father  and  son ;  and  by  our 
jodgmeot  in  the  special  appeal  we  decided 
^hat  was  the  construction.  This  being  in 
'avor  of  the  plaintiff*,  the  special  appeal 
^as  dismissed.  But  an  objection  was  taken 
>a  the  regular  appeal  that  the  Judge  in 
lietermioiDg  what  should  be  allowed  for  the 

•  Ante,  p.  236. 


contribution  of  the  defendant  in  respect  of 
the  year  1277,  had  taken  into  consideration 
the  income  of  the  previous  year,  1276,  instead 
of  1277;  and  upon  what  appeared  to  us  in 
the  proceedings  in  the  suit,  there  was  a 
foundation  for  the  objectioi^.  Consequently 
we  directed  that  the  Judge  should  take  the 
account  for  the  year  1277,  finding  what  was 
the  amount  of  the  income  of  each  party 
from  the  estate  in  that  year.  The  Judge 
has  now  done  this,  and  some  objections  have 
been  taken  to  the  account  which  the  defend- 
ant made  out.  They  relate  to  mistakes  iu 
calculation  which  might,  and  no  doubt,  would 
have  been  corrected  by  the  Judge  if  an 
application  had  been  made  to  him  for  that 
purpose.  We  have  been  asked  to  do  nothing 
more  than  correct  these  mistakes  ;  there  is 
no  ground  for  our  doing  more  tlian  that,  and 
the  alteration  of  the  decree  is  comparatively 
trifling  in  amount. 

But  this  is  not  the  only  matter  which 
has  to  be  considered  when  we  are  disposing 
of  the  costs  of  this  appeal.  The  Judge 
says  (and  no  attempt  has  been  made  to 
contradict  it,  and  we  have  no  doubt  of 
its  correctness) — "Having  carried  out  the 
"  orders  of  the  High  Court,  I  feel  it  my  duty 
*'  to  state  for  the  consideration  of  the  Honor- 
"able  Judges  before  whom  this  case  may 
"  come,  that  iu  the  trials  both  of  this  case 
"  as  an  original  snit  and  of  the  appeal  from 
"  the  order  of  the  Subordinate  Judge  heard 
"  by  the  High  Court  on  special  appeal, 
"  not  only  was  no  objection  taken  before  me, 
"  but  it  was  accepted  by  the  pleaders  of 
"  both  sides  that  the  household,  &c.,  expenses 
"of  the  year  could  not  be  placed  against 
"  the  income  of  the  same  year,  because  from 
"the  nature  of  zemindaree  accounts  the 
"  income  could  not  be  detained  until  four  or 
"  h\e  months  of  the  following  year  had  ex- 
"  pi  red  when  the  '  Poonnia'  would  take  place. 
"This  objection  was,  it  is  true,  taken  in  the 
"centra-statement  of  the  defendant,  but  it 
"  wos  never  pressed  in  this  Court,  and  as  I 
"  have  already  stated  the  account  was  pre- 
"  pared  as  agreed  on  by  the  parties." 

If  we  had  known  this  when  the  regular 
appeal  was  before  us,  we  should  certainly 
not  have  allowed  the  further  enquiry.  If 
the  pleaders  agreed  in  the  way  here  staled, 
which  was  a  reasonable  tiling  for  them  to 
do,  it  was  most  improper  on  the  part  of  the 
appellant  to  take  such  an  objection  to  the 
decision  of  the  Judge,  and  the  regular  appeal 
would  have  been  dismissed  with  costs  as  the 
special  appeal  was.  We  cannot  suppose  that 
the    pleader  who  appeared    in    this   Court 
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liad  any  knowledge  of  what  had  been  done 
in  the  lower  Court.  It  was  probably  kept 
back  from  them. 

The  decree  appealed  from  will  be  amend- 
ed  by  substituting  the  sum  of  Rs.  10,684 
for  the  sum  which  was  decreed  by  the 
District  Judge  to  be  paid,  but  as  the  appellant 
lins  succeeded  in  this  comparatively  irifling 
alteration  in  the  amount,  we  ihink  he  ought 
to  pay  the  costs  of  the  appeal  which  whs 
unnecessary,  and  we  order  them  to  be  so 
paid. 

No  order  was  made  in  regard  to  the  costs 
of  the  special  appeal.  We  think  that  the 
appellant  should  now  be  made  to  pay  those 
costs,  and  we  order  accordingly. 


The  1st  February  1875. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.   Morris, 
Judges. 

Certificate  of  Administration-^ Act  XX  VII 
of  1860^y4c^  X  of  1865  s.  187. 

Case  No.  300  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Dinagepore, 
dated  the  21th  April  1874. 

Kristo  Cliunder  Mookerjee  (Petitioner) 
Appellant^ 

versus 

Chundee  Pershnd  Baneijee  (1st  Qivjector) 
Respondeat, 

Baboo  Kristo  Komnl  Bhiittacharjee 
for  Appellant. 

Baboo  Gopal  Lall  Milter  for  Respondent. 

5ci5?e:-.The  grant  of  a  certificate  under  Act 
XXVII  of  1860  on  the  title  afforded  by  a  will,  which 
gives  the  grantee  the  estate  in  respect  of  which  the  detbs 
accrued,  does  not  establish  a  right  as  executor  or  legates 
within  the  meaning  of  the  words  of  s.  187  of  the 
Succession  Act. 


Phear^  J. — We  think  that  the  order  of  the 
Judge  ought  not  to  be  disturbed,  and  that  tliis 
Appeal  must  be  dismissed. 

It  has  been  objected  before  us  tbat  the 
Judge  was  wrong  in  granting  the  certificate 
to  the  respondent  merely  on  the  title  which 
was  furnished  by  a  will,  that  will  not  being 
evidenced  by  probate.  It  was  said  that  Sec- 
tion 187  of  the  Succession  Act,  which  is  made 
applicable  in  the  case  of  wills  of  HiiidooB  bj 
Act  XXI  of  1871,  prevented  the  regpondent 
from  making  out  a  right  to  the  certificate  on 
the  footing  of  the  will  in  any  other  way  ihan 
by  producing  the  probate  or  letters  of 
administration  with  the  will  annexed.  The 
words  of  the  Section  are: — "No  right  as 
^'  executor  or  legatee  can  be  established  in 
"  any  Court  of  Justice,  nnless  a  Court  of 
"  competent  jurisdiction  within  the  proTlDce 
"  shall  have  granted  probate  of  the  will 
''  under  which  the  right  is  claimed,  or  M 
*'have  granted  letters  of  administrition 
«  under  Section  180." 

But  it  seems  to  us,  as  at  present  ndrised, 
that  the  grant  of  a  certificate  under  Act 
XXVII  of  1860  to  an  applicant  on  tlietiile 
afforded  by  a  will  which  gives  him  tbeestile 
in  respect  of  which  the  debts  accrued,  do« 
not  establish  a  right  as  executor  or  legatee 
within  the  meaning  of  the  words  of  this 
Section.  It  is  not,  however,  necessary  for 
us  to  judicially  determine  this  qaestion, 
because  the  appellant's  only  right  to  appear 
in  this  case  at  all  is  founded  upon  a  will  of 
which  he  lias  not  taken  out  probate,  nor  his 
he  obtained  letters  of  administration  of  the 
estate  with  the  will  annexed.  If,  therefore, 
his  objection  to  the  right  of  the  respondent 
be  well  founded,  he  himself  also  has  no  right 
in  the  matter,  and  cannot  be  heard  against 
him.  We  think  that  the  objection  to  the 
granting  of  the  certificate  which  was  foanded 
upon  the  nature  of  the  evidence  in  the  case 
cannot  be  sustained. 

We,  therefore,  dismiss  the  appeal  with 
costs. 

One  gold  mohur  is  allowed  for  pleader'« 
fees. 
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The  2nd  February    1875. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Res  Judicata-^Khas  Possession^ Rent, 

Case  No.  2919  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabadf  dated  the  lOth 
July  1873,  affirming  a  decision  of  the 
UoonsiffoJ  Buxar,  dated  the  31  st  March 

1873. 

Bhugwan  Doss  (Defendant)  Appellant^ 

versus 

Sheo  Narain   Singh  and  others  (Plaintiffs) 
Respondent. 

Bahoos  Hem  Chunder  Banerjee  and 
Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry 
for  Respondents. 

A  suit  for  khas  possessioa  is  not  a  bar  to  a  later  suit 
for  rent  of  the  same  land. 

Birch^  J, — This  case  has  been  argued 
before  us  at  some  length,  but  the  argument 
mftj  be  condensed  into  two  points.  The  first 
objection  raised  here  is  that,  inasmuch  as 
the  defendant  has  never  paid  rent,  the  relation 
of  landlord  and  tenant  does  not  exist 
between  the  parties,  and  the  suit  ought  to 
bve  been  thrown  out.  It  has  been  found 
by  the  Courts  below  as  a  question  of  fact 
that  the  lands  in  dispute  were  zeraat  lands, 
tod  that  when  they  were  held  as  such  by 
tbe  proprietor,  they  were  rated  at  one  rupee 
per  beegah.  The  defendant's  answer  amounts 
to  this,  that  he  is  entitled  to  hold  these 
lAQds  without  paying  any  rent  for  them. 
The  Lower  Courts  have  held  that  the 
defendant  is  liable  for  the  rent  at  which  these 
Itnds  were  assessed  at  the  time  that  his  pre- 
deceisor  remained  in  possession  of  them  as 
bis  zeraat  lands,  and  the  finding  of  the 
bower  Courts  on  this  point  cannot  be 
inipeached  as  eiToneous  in  law. 

On  the  second  objection  that  the  suit  is 
barred  by  a  previous  adjudication, — upon 
looking  into  the  former  case  we  find  that 
tliis  objection  cannot  prevail.  The  former 
iQit  was  for  khas  possession.  The  defendant 
Jb«n  pleaded  in  bar  of  this  possession  that 
be  held  the  land  under  a  mort<;age, 
wd  in  that  case  it  was  only  decided 
^nat  the  plaintili  could  not,  under  the  then 


existing  circumstances,  obtain  khas  pos- 
session of  the  land.  Having  failed  in  his 
suit  for  khas  possession,  the  plaintiff  now 
sues  for  rent.  It  has  never  been  held  that 
the  defendant's  land  was  not  part  of  the 
rent-paying  land  of  the  village,  and  there 
can  be  no  doubt  that  the  Lower  Courts  are 
justified  in  saying  that  the  defendant  is 
liable  for  the  rent  for  which  he  has  been 
sued. 

The  special  appeal  must  be  dismissed  with 
costs. 


[Privy  Council  Judgment.] 
The  3rd  February  1875. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  Smith,  and  Sir  Robert  P. 
Collier. 

Religious    Endowments  —  Debts    incurred      by 
Shebaits^Decrees— Frauds  Collusion, 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal.* 

Prosunno  Kumari  Debja  and  another 

versus 

Golab  Chand  Baboo. 

In  a  suit  to  set  aside  two  decrees,  which  declared  that 
certain  bond-debts,  incurred  by  the  Shebait  of  an  idol, 
should  be  realized  from  the  rents  or  profits  of  the 
dewuttur  mehal,  it  was  held  that  the  High  Court  was 
right  in  holding  that,  in  the  absence  of  proof  of  fraud 
or  collusion,  it  could  not  re-open  and  review  those  judg- 
ments. It  was  held  also  that  the  Privy  Council,  since 
it  was  not  sitting  in  appeal  to  determine  whether  the 
conclusions  of  fact  or  of  law  on  which  those  decrees 
were  founded  were  right  or  wrong,  could  properly  deal 
only  with  the  operation  and  effect  of  the  decrees  as  they 
stood. 

Notwithstanding  that  property  devoted  to  religious 
purposes  is,  as  a  general  rule  of  Ilindoo  law,  inalienable, 
It  is  competent  for  the  Shebait,  in  his  capacity  as  Shebait 
and  manager,  to  borrow  money  for  the  proper  expenses 
of  keeping  up  worship,  repairing  temples,  defending 
litigation,  and  other  like  objects ;  but  the  power  to  incur 
such  debts  must  be  measured  by  the  existing  necessity 
for  incurring  them.  And  judgments  obtained  against  a 
former  Shebait  in  respect  of  debts  so  incurred  are 
binding  upon  succeeding  Shebaits. 

The  appellants  sued  in  the  Court  of  the 
Judge  of  Zillah  Dacca  as  Shebaits  of  an 
idol,  called  Lukshmi  Narain  Thakoor,  to  set 
aside  two  decrees,  dated  respectively  the  27th 
February  1852  and  the  25th  July  1854, 
obtained  by  the  respondent  against  their 
immediate  predecessor,  the  Shebait  Rajah 
Baboo;  and  to  have  the  dewuttur  property  of 


♦  From  the  judgment  of  Markbv  and   Birch,   JJ., 
decided  on  the  22nd  May  1»73,— 20  W.  It,  86. 
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the  idol  released  from  the  attachment  issued 
in  execution  of  these  decrees. 

It  was  alleged  in  the  plaint  that  the  above 
.-lecrees  were  obtained  by  fraud  and  collusion, 
and  an  issue  was  framed  on  this  charge* 
The  Zillah  Judge  gave  a  judgment  on  this 
issue,  from  which,  although  somewhat 
ambiguous  and  obscure,  it  rauy  be  inferred 
that  he  considered  the  charge  of  fraud  had 
been  sustained. 

The  High  Court,  however,  on  appeal, 
came  to  the  distinct  conclusion,  and  in  their 
Lordships'  opinion  rightly,  that  this  charge 
was  unsupported  by  any  evidence.  The 
lemoned  Counsel  for  the  appellants  Iiaving 
admitted  at  the  bar  that  he  could  nut  on  this 
point  successfully  impeach  the  judgment  of 
the  High  Court,  it  is  unnecessary  to  consider 
it  further. 

It  should  be  observed  in  limine  that  the 
ease  does  not  eome  before  their  Lordships  by 
way  of  appeal  from  the  decrees  sought  to  be 
impeached,  but  upon  a  fresh  suit  to  set  them 
aside. 

The  facts  which  led  to  the  suit  in  which 
the  first  of  the  two  decrees  was  obtained,  are 
found  in  the  judgment  of  the  Judge  of  the 
(^.ivil  Court  of  Dacca.  It  appears  that  Rajah 
Baboo,  who  was  a  man  of  profligate  habits, 
having  spent  the  income  of  the  dewuttur 
property  on  his  own  pleasures,  borrowed 
4,000  rupees  from  the  respondent  to  defray 
the  expenses  of  the  worship  of  the  idol,  and 
of  repairing  the  temple.  As  security  for 
this  advance  he  gave  a  bond  to  the  respond- 
ent, and  also  a  rehinama,  by  which  he 
pledged  the  dewuttur  property  for  the 
repayment  of  the  borrowed  money.  In  both 
securities  it  is  stated  that  the  money  was 
borrowed  for  the  service  of  the  idol  and  the 
expenses  of  the  temple. 

The  respondent  brought  his  suit  against 
the  Shebait  Rajah  Baboo  on  these  documents, 
and  issues  were  raised  and  evidence  gone 
into  upon  the  question  of  fact,  whether  the 
money  was  bonhjide  borrowed  and  expended 
for  the  service  of  the  idol;  and  also  upon 
the  questions  of  law,  whether  Rajah  Baboo 
could  pledge  the  dewuttur  property  for 
money  so  borrowed  and  expended,  and 
whether  the  profits  of  it  could  be  attached 
for  payment  of  such  a  debt  It  appears  that 
the  Principal  Sudder  Ameen  gave  the 
respondent  a  decree  for  the  debt  and  interest, 
but  ordered  the  amount  "  to  be  realized  from 
such  private  property  of  Rajah  Baboo  as  is 
not  prevented  from  being  sold  by  auction," 
intimating  that  the  question  whether  the 
dewuttur  property  could  be  so  sold  might  be 


determined  at  the  time  of  the  execution  of 
the  decree. 

The  present  respondent  appealed  from  tliis 
decision  to  the  Ziiluh  Judge..  In  diapoaiagof 
the  issue  of  fact,  the  Judge  came  to  the 
conclusion  that  the  money  had  been  borrowed 
and  expended  for  the  service  of  the  idol. 
On  the  other  questions  he  held,  first,  in 
conformity  with  the  opinion  of  the  Pandit  of 
the  Court,  that  the  rehinama,  or  specific 
pled<;e  of  the  property,  could  uot  be 
enforced  ;  but  secondly,  that  a  decree  fonnded 
on  the  bond  for  the  money  so  borrowed 
might  be  given,  to  be  realized  from  tlie  rents 
of  the  dewuttur  lands.  He  accordingly  eo 
framed  the  decree. 

The  second  decree  now  sought  to  be  set 
aside  was  obtained  in  a  suit  instituted  bjtbe 
respondent  in  the  Court  of  the  Principal 
Siidder  Ameen  of  Dacca  against  BaJBli 
Baboo,  on  a  bond  for  2,700  rupees,  giveo  hj 
him  for  money  which  the  bond  states  mi 
borrowed  for  the  service  of  the  idol,  pat  of 
it  being  to  defray  the  necessary  expeoMsof 
a  law-suit  affecting  tlie  dewuttur  lindt 
Issues  were  framed  as  in  the  former  suit, 
with  respect  to  the  purpose  for  which  the 
money  was  borrowed,  and  tlie  liability  of  the 
dewuttur  property  to  be  attaclied  for  tbe 
debt.  These  issues  the  Principal  Sudder 
Ameen  found  in  favour  of  the  respondent, 
and  decided  tliat  the  debt  should  be  paid  bj 
Rajah  Baboo,  or  else  realized  from  the  profits 
of  the  dewuttur  mehal. 

The  above  two  decrees  are  entitled  to  tlie 
force  due  to  judgments  of  competent  Cooris. 
The  determination  of  ^e  issues  is  rti 
judicata^  and  their  Lordships  think  tfiat,  in 
the  ahsence  of  proof  of  fraud  and  collasion, 
the  High  Court  was  right  in  holding  that  it 
could  not  re-open  and  review  the  judgments 
founded  upon  them.  Nor  need  their  Lord- 
ships now  say  whether  the  Judge  in  tlie  first 
case  was  right  in  holding  upon  the  evidence 
of  title  before  him  that  Rnjah  Baboo  hud  no 
power  to  make  a  st>ecific  pledge  of  the 
dewuttur  property,  since  they  are  not  sitting 
in  appeal  to  determine  whether  his  conclu- 
sions of  fact  or  of  law  are  right  or  wrong. 
Tliey  can  now  properly  deal  only  with  tt»e 
operation  and  effect  of  the  decrees  as  ibey 
stand. 

The  question,  however,  how  far  tlie«e 
judgments  are  binding  u|>on  the  apf«eilan»^'. 
the  successors  of  Rajah  Baboo,  remains,  and 
has  been  argued  at  the  bar. 

It  was  first  contended  that,  according  to 
the  true  construction  of  the  decrees,  tliey 
were  ex  facie  intended  to  bind  Rajah  Baboo 
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alone,  aad  not  succeeding  Sliebaits  ;  bufc 
tlieir  Lordships  duriug  the  tirgumeiit  stated 
that  in  their  opinioD  the  plain  meaning  of 
the  6ecaree9  was  that  the  entire  debts  should 
be  realized  out  of  the  profits  of  the  dewuttur 
lauds. 

The  main  point  for  decision  remains, 
whether  these  decrees  can  now  be  legally 
Cftrried  into  effect,  which  raises  the  question 
whether  the  profits  of  dewuttur  lauds  can  be 
attached  and  appropriated  during  the 
iDcumbency  of  succeeding  Shebaits  by  virtue 
of  judgments  obtained  ngninst  a  former 
Sliebait  iu  respect  of  debts  properly  niid 
ncessarily  incurred  by  him  for  tlie  service 
lod  benefit  of  the  idol. 

It  is  to  be  observed  that  the  question  is 
not  raised  whether  the  lands  themselves 
coold  be  sold  under  the  decrees. 

Tliere  is  no  doubt  that,  as  a   general   rule  ! 
of  Hindoo    law,    property    given    for    the 
maiDtennnce    of    religious    worship    and   of 
charities  connected  with  it  is  inalieuuble. 

Iq  an  appeal,  which  not  long  ago  came 
before  tliis  tribunul,  a  question  arose  as  to  the 
validity  of  a  grant  of  a  raouroosee  pottaii  at 
an  invariable  rent  of  dewuttur  lands.  Lord 
Chelmsford,  in  delivering  the  judgment, 
8«id:— 

"The  talook  itself,  with  which  these 
jomtnas  were  connected  by  tenure,  was 
dedicated  to  the  religious  service  of  the  idol, 
Tlie  rents  constituted,  therefore,  in  legal 
contemplation,  its  property.  The  Shebait  had 
wtthelepal  property,  but  only  the  title  of 
<&uager  of  a  religious  endowment  In  the 
«erci«e  of  that  ofiice,  she  could  not  alienate 
rfie  property,  though  she  might  create  proper 
derivfttive  tenures  and  estates  conformable 
lo  usage." 

Atid  this  Committee  having  regard  to  the 
presumption  arising  from  this  state  of  things, 
aod  other  facts  appearing  in  the  evidence, 
'•e'd  that  the  pot  tab  was  not,  in  fact,  estnb- 
lifliied.  (See  Maharanee  Shibessurree  Dehia 
and  others  v.  Mothooranath  Acharjo,  13 
Moore's  I.  A.,  270.)* 

Bat  it  is  to  be  observed  that  this  Com- 
n»lttee,  whilst  considering  that  the  grant  of 
^^ach  a  pottah  by  a  Shebuit  would  be  prima 
Jaeie  n  breach  of  trust,  expressed  an  opinion 
|hat  if  the  grant  had  been  affirmed  by  a 
judgment,  the  succeeding  Shebaits  would 
ha^e  been  bound  by  it  ;  probably  for  the 
r^-adon  that  after  a  judgment  it  must  be 
ftssumed  either  that  such  a  pottah  was  war- 
fanted  by   the  terms  of  the  original  endow- 

♦  13  W.  R.,  P.  C,  18. 


ment,  or  by  usage,  or  was  in  some  way 
beneficiiil  to  the  interests  of  the  trust.  It 
is  said  : — 

'*  If  the  decrees  appealed  against  stood 
unreversed,  the  title  to  hold  nt  a  fixed 
invariable  rent  would,  on  (he  pleadings,  and 
especially  on  the  judgments,  be  viewed  as 
res  judicata,  bindintr  on  the  parties  and 
those  claiming  under  tliem." 

But,  notwiihstanding.that  property  devoted 
to  religious  purfioses  is,  as  a  rule,  inalienable, 
it  is,  iu  their  Lordships'  opinion,  competent 
for  the  Shebait  of  property  dedicated  to  tlie 
worship  of  an  idol,  in  the  capacity  as  Shebait 
and  manager  of  the  estate,  to  incur  debts 
and  borrow  money  for  the  prot)er  expenses 
of  keeping  up  the  religious  worship,  repair- 
ing the  temples  or  other  possessions  of  the 
idol,  defending  hostile  litigiouo  attacks,  and 
other  like  objects.  The  power,  however ,^  to 
incur  such  debts  must  be  measured  by  the 
existing  necessity  for  incnrring  them.  The 
authority  of  the  Shebait  of  an  idol's  estate' 
would  appear  to  be  in  this  respect  analogous 
to  that  of  the  manager  for  an  infant  heir, 
which  was  thus  defined  in  a  judgment  of 
this  Committee,  delivered  by  Lord  Justice 
Knight  Bruce  : — 

'^The  power  of  the  manager  for  an  infant 
heir  to  charge  an  estate  not  his  own  is, 
under  the  Hindoo  law,  a  limited  and  quali- 
fied  power.  It  can  only  be  exercised  rightly  > 
in  a  case  of  need  or  for  the  benefit  of  the 
estate.  But  where,  in  the  particular  in- 
stance, the  charge  is  one  that  a  prudent 
owner  would  make  in  order  to  benefit  the 
estate,  the  bon&Jide  lender  is  not  affected  by 
the  precedent  mismanagement  of  the  estate.^ 
The  actual  pressure  on  the  estate,  the  danger - 
to  be  averted,  or  the  benefit  to  be  conferred 
upon  it,  in  the  particular  instance,  is  the 
thing  to  be  regarded.  But  of  course,  if 
that  danger  arises  or  has  arisen  from  any. 
misconduct  to  which  the  lender  is  or  has 
been  a  party,  he  cannot  take  advantage  of 
his  own  wrong  to  siiipport  a  charge  in  his 
own  favour  against  the  heir  grounded  on  a 
necessity  which  his  own  wrong  has  helped  to 
cause.  Therefore  the  lender  in  this  case,- 
unless  he  is  shown  to  have  acted  mala  fide^ 
will  not  be  affected,  though  it  be  shown  that, 
with  better  management,  the  estate  might 
have  been  kept  fr  ee  from  debt."  (See 
Sunooman  Persaud  Panday  v.  Mossumat 
Babooee  Munrnj  Koonweree,  6  Moore's  I.  A. 
243.) 

It  is  only  in  an  ideal  sense  that  property 
can  he  said  to  belong  to  an  idol  ;  and  the 
possession   and  management  of  it  mast,   in 
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the  nature  of  tliincrs,  be  entrusted  to  Bome 
person  as  Shebait  or  manager.  It  would 
seem  to  follow  that  the  person  so  entrusted 
must,  of  necessity,  be  empowered  to  do  what- 
ever may  be  require<l  for  the  service  of  the 
idol,  and  for  the  benefit  and  preservation  of 
its  property,  nt  least  to  as  great  a  degree 
as  the  maunger  of  an  infant  heir.  If  this 
were  not  so,  the  estate  of  tiie  idol  might  be 
destroyed  or  wasted,  and  its  worship  discon- 
tinued, for  want  of  the  necessary  funds  to 
preserve  and  maintain  them. 

Assuming,  then,  that  a  Shebait  mny  incur 
debts,  or  borrow  money  for  necessary  pur- 
poses, in  the  sense  above  'explained,  it 
appears  to  be  right  and  reasonable  that 
judgments  obtained  a«;ainst  a  former  Shebait 
in  respect  of  debts  so  incurred  should  be 
binding  upon  succeeding  Shebaits,  who,  in 
^ct,  form  a  continuing  representation  of 
the  idol's  property. 

If  such  debts,  and  the  judgments  founded 
on  them,  were  not  held  to  be  thus  binding 
on  successors,  the  consequence  would  be 
that  no  Shebait  would  be  able  to  obtain 
assistance  in  times  of  need  ;  for,  on  an 
opi>o8ite  state  of  tlie  law,  he  might  defeat 
the  creditors  who  had  afforded  if,  by  at  once 
transferring  the  property  to  other  Shebait?, 
as  was  actually  done  in  the  present  case  by 
Rnjah  Baboo,  who,  after  the  decrees  were 
obtained  ag:ainst  him,  appointed  the  appel- 
lants, his  wife  and  nephew,  Shebaits  in  his 
place. 

The  above  view  is  consistent  with  what 
appears  to  have  been  the  opinion  of  this 
Committee  in  the  passage  already  cited  from 
13  Moore*s  Indian  Appeals,  and  with  two 
decisions  in  India  (Juggut  Chqnder  Sein 
and  another  v.  Eifthwanund  and  others, 
2  Select  Reports,  126 ;  and  Kishnonund 
Ashroon  Dundy  v.  Nursingh  Doss  Byragee, 
1  Marshall's  Reports,  485). 

Before,  however,  applying  the  principle 
of  res  judicata  to  judgments  of  this  charac- 
ter, the  Courts  should  take  cure  to  be  satisfied 
that  the  decrees  relied  on  are  untainted  by 
fraud  or  collusion,  and  that  the  necessary 
and  proper  issues  were  raieed,  tried,  and 
decided  in  the  suits  which  led  to  them. 
These  conditions  appear  to  have  been  ful- 
filled in  the  present  case. 

It  is  to  be  observed  that  execution  of  the 
judgments  sought  to  be  set  aside  is  decreed, 
and  in  their  Lordships*  view  rightly,  only 
against  the  rents  and  profits  of  the  dewuitur 
lands.  Whether  the  judgments  have  been 
satisfied  by  the  profits  already  received,  or 
whether  some  provision  ought  to  be  made 


out  of  such  profits,  during  the  pendency  of 
the  attachments,  for  the  continnance  of  the 
worship  of  (he  idol,  are  questions  not  raised 
in  this  appeal,  llie  object  of  the  present 
suit  is  to  have  the  properties  released  from 
attachment  on  the  ground  that  the  decrees 
were  obtained  by  fh&ud,  and  were  in  no  way 
binding  on  the  succeeding  Shebaits.  la 
deciding  against  this  claim  their  Lordships 
do  not  desii^e  to  prejudice  the  determioation 
of  the  questions  above  adverted  to,  if  they 
should  be  hereafter  raised. 

In  the  result  their  Lordships  will  hamblj 
advise  Her  Majesty  to  affirm  the  jiidgmeot 
of  the  High  Court,  and  to  dismiss  this  appeal 
with  costs. 


The  3rd  February  1875. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Ponbfex, 
Judges 

Adjoumment-'Act  VIII  of  185^*.  249. 

Case  No.  392  of  1874. 

Miseellaneous  Appeal  from  an  order  pasted 
by  the  Subordinate  Judge  of  Gya,  daUd 
the  5th  August  1874. 

Tekait  Het  Narain  Singh  (Judgment-Debtor) 
Appellant^ 

versus 

Gossain  Luchmee  Narain  Pooree  (Decree- 
holder)  Respondent. 

Mr.  R.  T.  Allan,  Baboo  Nil  Afadhub  Sen, 
and  Moonshee  Mahomed  VusooffacA^ 
pellant. 

Baboos  Chunder  Madhub  Ghose  and 
Hureehur  Nath  for  Respondent. 

An  execution-sale,  which  had  been  fixed  for  a  certain 
date,  was  put  off  to  the  corresponding  date  in  the  follow- 
ing month  on  the  application  of  the  judgment-debtor, 
who  consented  that  he  would  not  object  to  any  ijwgii- 
larities  affecting  the  sale  if  it  took  place  on  any  ^te  in 
the  following  month.  An  istehar  was  also  issued,  tw 
it  was  proclaimed  only  in  a  public  place.  Aft«-  *« 
sale  took  place  as  agreed  upon,  the  J«<i^f?^-**«'^^ 
contended  that  he  was  entitled,  under  ActVIlIof  l»Wf 
s.  249,  to  have  a  fresh  proclamation  issued  on  the  spot, 
where  the  properties  were  situated.        ,.     .      -    .^ 

Hbld  that  as  at  the  time  of  his  application  for  po«- 
ponementhedid  not  contemplate  any  such  proclamation, 
he  could  not  now  object  to  it  not  having  been  issued. 

Kemp,  y.— Thb  judgment-debtor  is  the 
appellnnt  in  this  case.  The  object  of  the 
appeal  is  to  have  a  sale,  held  on  the  I6th  and 
17th  of  April  1874,  set  aside.  The  pur- 
chaser has  not  been  made  a  parly  to  thw 
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appeal.    The  oijectioiis   of  the   judgment- 
d^-btor  having  been  overruled  in  the  Court 
beluw.  the  sale  has  beeu  confirmed  by  that 
Goort,  aod  this  Court  can  pass  no  decision 
sffectiug  the  purchaser  in  liis  absence.    As 
to  the  question  between  the  judgment-debtor 
aiid  the  derree-holder,  we  think  the  judgment 
of  the  Court  below  must  stand.     It  appears 
that  the  sale  was  fixed  for  the  loth  of  March 
1874.    The  judgment-debtor  then  appeared 
aiid   produced  a     tumusook.    or   bond,    for 
Ri.  19,000,  and  ask^d  for  two  weeks'  tim 
to  pay  ihe  balance  due   uuder  the   decree. 
Tbe  p:irt7  who  hud  to  pay  (he  bond  appeared 
•ad  admitted  the  bond,  and  the  Court  gave 
tlie judgment-debtor  two  weeks*  time  within 
wliirli  to  pay   the   balance   due    under    the 
decree.    The  Court  directed  that  if  the  sum 
doe  was  not  paid  within  fifteen  days,  tlie  sale 
would  take  place  on  the  15th. of  April,  and 
thit  the  judgment-debtor  had  consented  thai 
be  would  not  object  to  any   irregularities 
tftcting  the  sale   that  would  take  place  on 
that  date  or  any  day  in  the  month  of  April. 
Tiie  order  for  the  sale  to  take  place  on  the 
loth  of  March  was  therefore  cancelled,  and  a 
proceeding   was    sent   to  the  Judge  of  the 
Dietrict  requesting  him  to  put  off  the  sale, 
nod  observing  further  that  as  the  judgment- 
debtor  had   undertaken   not  to  make    any 
objection  on  the  score   of  any   irregularity 
kffectJDg  the  sale  to  be  held  on  the  15th  of 
April,  ao  iatehar  was  to  be  issued  fixing  the 
IStb  of  April   as  the  date  of  the  sale,  and 
poelaimed  only  in  a  public  place.     It  is  not 
contended  that  the  istphiir  was  not  published 
io  the  cutcherry  in  which  the  sale  was  held. 
%  15th  of  April  being  a  holiduy,  the  sale 
^k  place  on   the   16ih  and  I7ih  of  April. 
Tliejodgmenf -debtor  now  contends  that  as 
die  sale  wns   postponed  from   the    15th   of 
March  to  the  15th  of  April,  he  was  entitled 
DQder  Section  249  to  have  a  fresh  proclama- 
tion issued  on  the  spot  where  the  properties 
ttracbed  are  situated,  under  the  provisions  of 
^^^  Secti(»n.     It   is   clear   that   when    the 
judgment-debtor  applied  to  the  Court  to  give 
him  time  and  to  put  off  the  sale  to  the  15th 
of  April,  he  did  not  contemplate  that  any 
such  proclamation  under  the  provisions  of 
^iHt  Section  should  be  issued,  for  under  that 
Section  it  is  laid  down  that  the  procl'.imaiion 
*li&ll  be  issued  at  least  thirty  days  prior  to 
^  day  fixed  for  the  sale,  and  such  a  procln- 
tnation  could   not   then   have    been    issued 
within  that   pesiod.     Two    decisions    have 
heen  referred  to  by  the  pleader  who  argued 
the  case  for 'the  appellnnt.     The  first  is  to  be 
found  in  Volume  III,  Weekly^  Re  porter,  com- 


meuciug  at  page  11,  Miscellaneous  Rulings. 
In  that  cfi^Q  Justices  Loch  and  Seton-Ktirr 
hnving  differed  in  opinion,  the  case  was  refer- 
red to  the  late  Chief  Justice,  Sir  Barnes 
Peacock,  and  he  held,  in  concurrence  with 
the  opinion  of  Mr.  Justice  Loch,  that  under 
Section  249,  where  a  sale  is  postponed  inde- 
finitely, a  new  proclamation  giving  notice  of 
the  day  on  which  the  sale  will  take  place  i<4 
necessary,  and  the  reason  given  by  him  was 
that  where  a  sole  once  advertised  is  post- 
poned indefinitely,  a  new  proclamation  is  just 
as  necessary  as  a  proclamation  of  the  day 
originnlly  fixed.  Now  in  this  case  there  was 
no  indefinite  postponement,  and  that  decision 
therefore  does  not  apply  to  the  circumstances 
of  the  present  case.  The  other  decision  is 
one  reported  in  Volume  VI,  Weekly  Reporter, 
page  84,  Miscellaneous  Rulings.  In  that 
case  the  postponement  was  for  one  month, 
but  the  sale  did  not  in  fact  take  place  until  a 
lapse  of  several  weeks  beyond  that  month, 
and  there  was  no  understanding  that  no  fresh 
notice  was  to  be  given  ;  that  decision  also 
does  not  apply  to  the  circumstances  of  this 
case. 

We  dismiss  the  anf*eal  with  costs.   Pleader's 
fees  two  gold  mohurs. 


The  4th  February  1875. 

Present  : 
The  Hm'ble  Sir  Richard  Couch,  Kt.,    Chief 
Justice,   and    the   Hon'ble    E.    G.   Birch, 
Judge. 

Decree  ^Execution —  LimitcUion  — Act     XI V    of 
1859*.  20. 

Case  No.  116  of  1874. 

Specidl  Afppe  fl  from  a  decisiou  passed  by 
the  Judge  of  Jessore,  dated  the  \9th 
March  1H74,  reversing  a  decision  of  the 
Moousiff  of  lUagoorahf  dated  the  23rd 
September  1872. 

Zumeer    Sirdar    (one    of    the   Defendants) 
Appellant^ 

versus 

Asseemo  )ddeen  Sii-dar  (otie  of  the  Plaintiffs) 
Respondent, 

Baboo  Grish  Chunder  Ghose  for  Appellant. 
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■{     I 


Baboo  Bhungshee  Dkur  Sen  for 
Respondent. 

An  application  made  on  the  Ist  September  1870  for 
iha  further  execution  of  a  decree  was  rejected  by  a 
Moonsiff  on  the  ground  that,  when  an  application  was 
made  on  the  19th  May  1865  for  execution  (although 
proceedings  were  taken  on  such  application)  the  decree 
bad  been  barred  by  the  law  of  limitation. 

Hbld  that  the  order  of  the  Moonsiff  was  a  right  one ; 
but  it  did  not  declare  the  previous  proceedings  to  be 
invalid  or  set  them  aside. 

Qttore:  TVhatisthe  effect  of  not  executing  a  decree 
for  three  years  ?  Does  it  make  the  decree  void,  so  that 
anything  that  has  been  done  under  it  need  not  be  set 
aside  by  a  Court,  or  is  it  an  irregularity  which  makes  an 
application  to  the  Court  necessary  to  sot  aside  processes 
issued  and  sales  held  in  execution  of  the  decree  ? 

Couehj  C.  J, — The  suit  in  this  case  was 
brought  to  recover  possession  of  5  cottalis 
of  laud  and  a  number  of  date  trees.  It  was 
found  by  the  Moonsiff  that  one  of  the  plaiu- 
tiflfs,  Aijan  Sirdar,  had  a  right  to  a  moiety 
of  the  land,  but  that  the  other  moiety  which 
belonged  to  the  other  pbiintiff  Aseemooddeen 
Sirdar,  was  purcluised  by  the  defendant 
Zumeer  Sirdar  at  a  public  sale  in  execution 
of  a  decree  which  he  had  obtained  against 
Aseemooddeen. 

The  purchase  was  made  at  a  sale  which 
took  place  on  the  18th  of  February  1868, 
and  it  appears  that  on  the  29th  of  January 
1872,  an  application  having  been  m^de  by 
Zumeer  Sirdar  for  a  further  execution  of 
the  decree,  tiie  Moonsitf,  after  stating  the 
various  proceedings  which  there  liad  been 
ill  the  execution,  held  that  when  an  applica- 
tion was  made  on  the  19th  of  May  1865 
for  execution,  the  decree  had  been  barred  by 
the  law  of  limitation.  Consequently  he 
rejected  the  application  for  execution  then 
before  him  wliich  had  been  made  on  the 
Ist  of  September  1870.  All  that  he  did  on 
this  occasion  was  to  decide  upon  an  applicti- 
tion  further  to  execute  the  decree.  His 
decision  refusing  that  did  indeed  include 
a  statement  that  the  proceedings  upon  the 
application  in  1865  were  invalid,  because  at 
that  time  the  decree  had  been  bnrred  by  the 
law  of  limitation  ;  but  he  was  not  asked 
to  set  aside  any  of  those  proceedings.  No 
application  on  that  subject  appears  to  have 
been  made  to  him.  His  order  was  merely 
one  refusing  further  to  execute  the  decree. 
Thus,  there  has  not  been  any  decision  or 
order  by  the  Conrt  which  had  to  execute  the 
decree  that  the  proceedings  nnder  whicli  the 


defendants  make  their  title — the  sale  in  exe- 
cution in  1868 — ^were  invalidated.    And  the 
case  comes  within  the  decision  which  was 
quoted  from  XX  Weekly  Reporter,  ptpe  5, 
that   Section    11    of  Act  XXIII    of  1861 
requires  that  the  decree  being  barred  by  the 
law  of  limitation  by  which  the  sale  in  execu- 
tion was  invalidated  should  be  declared  by 
the  Court  executing  the  decree,  or  the  Court 
hearing  an  appeal  from  its  order,  and  canaot 
be  declared  in   a  separate  suit.     Here,  the 
plaintiff,  instead  of  applying  in  the  execntion 
proceedings  to  have  the  sale  to  the  defcndaiir, 
who  is  also  the  decree- holder,  set  aside  on 
the  ground  that  the  decree  had  been  barred 
by   the   law   of    limitation,   has   brought  a 
separate  suit,  contending  thtu  the  order  of 
the  Moonsiff  in   1 870  made  the  sale  entirelj 
void.     That  was  not  the  effect  of  the  order. 
It  does  not  go  to  that  extent    It  was  merely 
an   order  refusing  further  to    execute  tbe 
decree,  stating,  no  doubt,  as  a   reasoa  for 
making  it,  that  the  decree  was  barred  by  the 
law  of  limitation.     On  this  ground,  we  tbifit 
that  the  decree  of  the  Moonsiff  is  a  rigb 
one. 

We  wish  it  to  be  understood  that  w 
neither  assent  to  nor  dissent  from  tlie  gronnd 
upon  which  the  District  Judge  has  based 
his  decision.  We  express  no  opinion  tipon 
the  question  of  the  effect  of  not  executing 
the  decree  for  tiiree  years, — whetlier  it  makes 
the  decree  void  so  that  any  thing  that  hns 
been  done  under  it  need  not  be  set  aside  by 
a  Court,— or  is  an  irregularity  whicli  makes 
it  necessary  that  an  applictition  should  be 
made  to  the  Court  fo  set  aside  the  sale.  Tlie 
words  of  Section  20  of  Act  XIV  of  1859 
do  not  say  that  the  decree  shall  be  void  if 
no  process  of  execution  has  been  taken  <»ut 
within  three  years.  They  are  that  no  process 
of  execution  shall  issue.  If  process  of 
execution  has  issued  and  sales  have  beeu 
made,  the  |>ersons  injured  thereby  should 
apply  to  the  Court  to  have  ihem  set  aside ; 
and  if  they  omit  to  do  so,  it  may  be  tliat 
they  cannot,  after  the  lapse  of  several  year?, 
bring  a  suit  saying  that  the  proceedings  n\e 
entirely  void  and  confer  no  right  upon  a 
person  who  has  become  a  purchaser  under 
them.  We  only  wish  to  say  that  we  do  not 
give  an  opinion  upon  that  question,  as  it  is 
not  necessary  for  us  to  do  so. 

The  decree  of  the  Lower  Appellate  Coart 
is  reversed  and  the  decree  of  the  first  Conrt 
is  restored  with  costs. 
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The  4ih  February  1875. 

Present : 

The  Hoo*ble  J.  B.  Phear   and  6.  G.  Morris 
Judges, 

Purchcuer  of  Joint-shares^  Partition. 

Case  No.  733  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sgihef,  dated 
the  5th  January  1874,  affirming  a 
decision  of  the  Moonsiff^  of  Penchoo- 
gnftge,  dated  the  29th  August  1873. 

Ifonsoorooddeen  (  Defeudant)  Appellant^ 

versus 

Mahomed  Sufdur  and  another  (Plaintiffd) 
Respondents, 

Baboo  (rrish  Chunder  Ghose  for  Appellant. 

Baboo  Joy  Gobind  Shame  for  Respondents. 

hk  *  suit  for  poasession  of  land  which  pUintiff*8 
rtadar  had  oarcfaased  jointly  with  those  under  whom 
defendants  claimed^  held  that  it  was  not  necessary-  for 
plaintiff  to  show  an  actual  formal  partition:  it  was 
sufficient  for  bis  case  to  show  that  his  vendors,  and  he 
himself  after  them,  had  in  fact  for  a  considerable  time 
held  their  share  in  a  separate  form. 

Phear^  J. — This  case  has  not  been  very 
satisfactorily  dealt  with  by  the  judgments  of 
the  two  Lower  Courts.  We  gather  from  a 
passage  which  is  to  be  found  in  the  judgment 
of  the  Mootisiff,  and  which  seems  to  be 
saftported  by  the  language  used  in  the  third 
ground  of  special  appeal,  that  both  parties 
admitted  that  tlie  persons  under  whom  the 
plainti6fs  claim  and  those  under  whom  tlie 
defendants  claim  at  some  time  jointly 
porcliased  the  land  which  is  the  subject  of 
soit,  and  other  land. 

The  plaintiffs  have  put  in  and  proved  to 
the  satisfaction  of  both  the  Lower  Courts, 
the  cojnveyance  estecuted  in  their  favor  by 
some  of  these  purchasing  parties.  And  the 
effect  of  that  is  us  we  understand  to  convey 
to  the  plaintiffs  the  share  of  their  vendors, 
whatever  that  might  be.  If  that  share  was 
only  a  joint  share  of  the  subject  in  suit  as 
the  defendants  seem  to  contend  it  was,  then 
the  conveyance  would  only  pass  the  joint 
share.  If  it  was  a  separate  share  or  a  right 
to  exclusive  possession,  it  would  pass  the 
right  to  exclusive  possession.  The  plain- 
tiffs say  distinctly  in  their  plaint  that  their 
reodors  had  e}Qclusive  possession,  and  that 
nnder  their  purchase,  they,  the  plaintiffs, 
obtained  exclusive  poBsesfiiou  from  their 
vendors. 


The  defendants,  on  the  other  side,  say  that 
the  plaintiffs'  vendors  never  had  anything 
but  a  joint  possession  of  any  pail;  of  the 
property,  or  at  any  rate  that  they  never  had 
exclusive  possession  of  the  subject  of  suit, 
while  on  the  contrary  they,  the  defendants, 
had  in  fact  exclusive  possession  thereof  and 
had  obtained  it  from  their  vendors  ;  and 
that  this  exclusive  possession  on  the  part  of 
their  side  had  been  maintained  for  a  period 
much  exceeding  the  period  of  limitation. 

If  this  be  the  right  view  of  the  contest 
between  the  parties  in  this  suit,  it  appears 
that  tlie  real  question  which  the  Courts  had 
to  decide  was  the  question, — which  of  these 
two  stories  is  correct  as  to  the  exclusive 
possession  of  the  land  which  is  the  subject 
of  suit.  Were  tlie  plaintiffs  and  their 
vendors  in  exclusive  possession  previously 
and  up  to  the  dates  mentioned  in  the  plaint, 
as  the  plain tifis  say  they  were  ;  or  were  the 
defendants  and  their  vendors  in  exclusive 
possession,  as  the  written  statement  of  the 
defendants  say  they  were  ? 

The  Moonsiff,  after  stating  that  the  question 
as  to  the  party  in  whose  distinct  possession 
the  disputed  land  is  must  be  determined 
upon  oral  evidence  alone,  proceeds  to  say 
that  the  witnesses  on  each  side  have  borne 
tiieir  testimony  in  favor  of  their  own  side  ; 
and  that  he  thinks  that  the  witnesses  for  the 
plaintiffs  have  spoken  the  truth,  while  those 
of  the  defendants  have  spoken  falsehood. 
Ho  does  not  unfortunately  expressly  say 
what  is  the  conclusion  of  fact  at  which  he 
arrives  upon  the  evidence  of  the  plain  tifis' 
witnesses.  The  Subordinate  Judge,  how- 
ever, seems  to  have  cured  this  defect.  He 
says  : — ''  I  have  examined  all  the  evidence  in 
*'  the  record.  I  do  not  find  any  reason  for 
"  interfering  with  the  decision  of  the  Moon- 
*'  siff.  It  is  satisfactorily  proved  that  plain- 
''  tiff's  vendors  were  in  possession  of  the 
"disputed  land.  That  they  sold  the  same 
*'to  plaintiff.  That  when  plaintiff  held  the 
''said  land,  the  defendant  brought  ryot 
**  Mongola  under  his  infiuence  and  a  false 
"  suit  under  Section  15  of  Act  XIV  of  1859, 
''  on  an  allegation  of  dispossession.  That 
"  on  obtaining  a  decree,  he  took  possession 
''and  dispossessed  plaintiff.  The  Moonsiff 
*'  relied  upon  this  evidence.  I  do  not  see 
''  any  reason  for  distrnsting  it." 

And  upon  this  gronnd  he  dismissed  the 
appeal. 

It  appears   to  us,  on  the  whole,  that  both 

the  Lower  Courts  agree  in  the  conclusion  that 

the  plaintiffs  had  made  out  their  allegation 

I  as  tothe  poaaessiou  of  the  land  which   is  the 
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subject  of  suil.  And  tlus  heiug  so,  aud 
regnrd  being  Lad  to  the  nntiire  of  the 
contest  between  the  parties,  tlie  fate  of  the 
case  was  determined  in  fiivor  of  the  plaintiffs. 

It  is  objected  on  special  appeal  that 
"  when  tlie  vendor  of  the  plaintiff  is  the 
"  purchaser  of  joint-shares  like  your 
"  petitioner,  the  plaintiff,  before  he  cnn 
"  succeed  in  the  suit,  should  show  that 
'*  there  was  a  partition,  and  the  land  in 
*^  dispute  appertains  to  his  share." 

It  was  not  necessary,  we  think,  that  he 
should  show  an  actual  formal  partition  :  it 
was  sufficient  for  his  case  to  show  that  his 
vendors,  aud  lie  himself  after  them,  had  in 
fact  for  a  considerable  time  held  their  share 
in  a  separate  form. 

The  other  three  grounds  of  appeal  are 
DOt  substantial  grounds,  and  therefore  we 
think  that  the  appeal  must  be  dismissed 
with  costs. 


The  5th  February  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges, 

Ancestral   Property — Execution    Sale — Liability 
of  Purchaser — Nautches — Immorality. 

Case  No.  21  of  1874. 

Regular  Appeal  from  a  decision  passed  bp 
the  Subordinate  Judge  of  Hhaugulpore, 
dated  the  24/ A  November  1873. 


Budree  Lnll  (one  of  the  Defendants) 
Appellant, 

versus 

Kantee  Lall  and  others  (Plaiutifis) 
liesjHfndents. 

Babnns  Mohesh  Chunder  Chowdhry,  Tnruck 
Nath  Dutty  and  Judoo  Nath  Salioy  fur 
Appellant. 

Mr.  M,  L,  Sandel  and  Baboo  Hem  Chunder 
Banerjee  for  Respoudeuis. 

Following  a  ruling  of  the  Privy  Council  it  was  hbld 
that  a  bond  Jide  purcliaser,   fur  valuable  conaiderauou, 


of  ancestral  property  sold  in  execution  o!  a  decree,  u 
not  bound  to  go  further  back  than  to  see  that  there  wu 
a  decree  and  that  the  property  was  liable  to  satisfy  the 
decree.  Where  this  is  done,  the  heirs  of  the  deoeued 
judgment-debtor  are  not  entitled  to  come  in  tnd  Kt 
aside  the  proceedings  and  recover  the  property. 

A  son*8  freedom  from  obligation  to  discharge  his 
father's  debt,  has  respect  to  the  nature  of  the  debt  and 
not  to  the  nature  of  the  property  whether  ancestrtl  or 
acquired.  If  the  debt  of  the  father  had  been  contrscted 
for  auy  immoral  purpose,  the  son  might  not  be  under 
any  pious  obligation  to  pay  it. 

Attending  nantches,  and  occasionally  giving  oaotches 
at  one*s  own  expense,  cannot  be  considered  immoraUtr, 
absolving  from  such  obligation. 

Kemp,  J, —  The  facts  material  to  the  deci- 
sion in  this  case  are  that  the  plaintiffs  cUiiii  ^ 
to  recover  possession  of  the  property,  subject 
of  the  claim,  on   the  ground   that  thej  ire 
uU  members  of  a  joint  family  allied  tote 
governed  by  the  Mitiikshara  law.     Tlumt    ^ 
is  brought  by  the  mother  of  the  two  wnr    | 
sons  of  Pearee  Lidl  Jha,   the   said  Pom    i 
Lall  Jha  being  alive  and  living  iu  cooaMi- 
sality  with  his  sous.     The  object  of  thsntt  ^ 
is  to  set  aside  certain  bonds  aud  mortgagti 
obtained  by  a  Gliummun  Lall  and  Hur  Deo 
Doss  bankers,  and  also  to  set  aside  a  purckan  , 
made  by  Budree  Lall  in  execution  of  a  decree, 
as  ulso  to  cancel  certain    sales  coodocted  in 
execution  of  decrees,  dated  respectively  the 
13th  of  December  1869,  25th  of  July  1868,  ^ 
and  22ud  of  July  1867. 

The  suit  is  valued  at  Rs.  5,877-7  an4 
the  property  is  alleged  to  be  ancestral  pro- 
perty. The  plaint  goes  on  to. state  tb&t 
Muuoo  Runjun  Jha,  who  was  tlie  commoo 
ancestor,  acquired  the  property  iu  hisowi 
nnme  and  that  of  Lis  four  sons,  Issur  Dutt  j 
Jlia,  Bharut  Dutt  Jha,  HuiTuck  Lall  Ji>a, 
and  Pearee  Lall  Jha,  the  last  mentioned  soo 
being  the  father  of  the  minors  who  are  the  | 
plaintitfs  in  this  suit.  It  is  alles^ed  tint  j 
Muuoo  RuMJuu  died  in  Siabun  1271  Fuslee;] 
(hat  at  the  time  of  his  death  he  left  no  debts; 
that  his  four  sons  t(»ok  the  property  jointly 
find  lived  in  commensality  to  the  end  of 
Assin  1269Fuslee;  that  from  the  moothof 
Kartick  of  that  year  they  separated  in  mess 
and  in  business,  and  that  the  coUectious  from 
tliat  date  were  wade  iu  distinct  shares.  It  is 
further  alleged  that  the  two  minors  were 
born,  the  elder  son  on  the  11th  of  Pous  1269 
Fu8lee,  and  the  younger  son  on  the  6tb  Ms^it 
1271 ;  that  their  father  Pearee  Ltll  Jb* 
squandered  and  wasted  his  substance  and  led 
an  improper  and  immoral  life,  and  that  mooev 
was  borrowed  to  meet  lus  cxtravagnuceo. 
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Tbe  defeud«oi'6  pleas  were  that  the  sons 
were  bom  aft^r  tlie  dates  of  the  alienations 
of  tbe  property,  the  elder  son  in  the  month 
of  Chjet  1373,  and  the  younger  son  in  Magh 
1276  ;  that  a  considerable  portion  of  the 
property  in  this  suit  is  not  ancestral  but  was 
acquired  exclusiyely  by  the  plaintiff's  father 
and  his  brothers  ;  that  from  the  time  of 
Muiioo  RuDJun  Jho,  the  four  sons  carried  on 
separate  knrbars ;  that  the  defendant  has 
acquired  his  title  by  purchase  at  a  public  sale 
in  satisfaction  of  decrees  and  also  from  pur- 
diasers  at  such  sales  ;  that  the  pUtntiflF's 
hther  borrowed  from  Huree  Mohnn  Thakoor 
to  meet  pressing  demands  upon  the  estate 
neh  as  the  payment  of  Government  revenue ; 
that  the  debt  of  Huree  Mohun  Tliakoor  was 
paid  off  by  borrowing  from  Chummun  Lall 
bttkker  on  a  bond  dated  the  13th  February 
1865,  and  that  after  paying  that  debt  the 
balance  of  the  money  borrowed  was  used  to 
pay  the  deposit  money  on  account  of  a  Gov- 
•mment  ferry  ;  that  other  debts  were  con- 
traeied  also  to  meet  pressing  demands  upon 
the  estate,  and  that  all  these  debts  were 
eoQtracted  before  the  birth  of  the  plain iiffi9, 
and  that  this  suit  is  brought  in  reality  by 
tiie  fiither  for  the  purpose  of  annoying  the 
defeDdants. 

The  Subordinate  Judge  found  that  the 
plaintiffs  were  born  before  the  alienation; 
tliat  Pearee  Lall  J  ha  squandered  away  his 
income  and  that  the  debts  were  incurrttd  for 
immoral  purposes  ;  and  that  although  the 
iefeodant  had  produced  receipts  of  payment 
if  Government  revenue,  these  receipts  are 
lot  sufficient  to  establish  the  legal  necessity  ; 
tbt  the  defendants  purchnsed  with  their 
cjea  open  ;  that  tliey  had  only  acquired  the 
right  and  interest  of  Pearee  Lull  Jha;  that 
it  was  incumbent  on  the  defendants  to  en- 
quire whether  these  sums  were  borrowed  for 
l^  necessity,  and  not  having  done  so  they 
muBt  take  the  consequences  and  the  maxim 
^i caveat  emptor  applies  to  their  ease.  The 
wit  was,  therefore,  decreed  in  fitvor  of  the 
plaintiffs. 

The  first  question  that  was  raised  in  tlie 
coarse  of  the  argument  by  the  pleader  who 
tppeared  for  the  appellant  was  whether  upon 
^le  tindisputed  facts  of  this  case,  namely, 
*hat  these  properties  were  puixshased  in 
Mtisfaction  of  decrees  of  Court,  the  plaintiffs 
^  any  right  to  recover.  In  support  of 
this  argument,  the  pleader  mainly  relies  upon 
» decision  of  the  Privy  Council  in  the  case 
of  Girdharee  Lall  and  another  versus  Kan  too 
Lall  tod  others,  and  Muddun  Thakoor  versus 
Kantoo  Lall  and  others,  delivered  by  their 


Lordships  of  the  Privy  Council  on  the  12tli 
of  May  1874.*  The  2ud  point  taken  was 
that  there  was  no  reliable  proof  that  either  of 
the  sons  were  in  existence  at  the  time  the 
mortgages  were  made  which  eventually  led 
to  tlie  sales  in  satisfaction  of  decrees  obtain- 
ed on  these  mortgages.  The  3rd  point 
raised  was  that  even  if  it  be  admitted  for 
ihei  sake  of  argument  tliat  the  sons  were  in 
existence  at  the  time  of  the  mortgage,  the 
nature  of  the  debt  is  such  an  to  render  the 
ancestral  property  liable.  The  4th  question 
is  that  the  first  three  of  the  properties  involv- 
ed in  the  suit  are  the  self-acquired  property 
of  the  father,  and  that  there  was  evidence 
on  the  record  that  the  sons  of  Munoo  Run- 
jtm,  during  the  life-time  of  their  father,  had 
separate  karbars,  and  that  they  dealt  with 
the  estate  on  the  footing  that  their  interests 
were  separate  and  not  joint.  And  lastly, 
that  even  assuming  that  a  decree  could  be 
made  in  favor  of  tlie  plaintiffs,  they  ought  to 
be  put  to  some  terms  as  regards  the  refund 
of  the  purchase-money. 

Speaking  for  myself,  I  am  not  satisfied  at 
all  with  the  evidence  which  has  been  given 
on  behalf  of  the  plaintiffs  in  support  of  the 
allegation  that  they  were  born  previous  to 
the  mortgages  which  led  to  the  sales  in 
execution  of  decrees,  the  decrees  b^ing  for  the 
satisfaction  of  those  mortgages.  The  uncle  of 
the  plaintiffs  has  been  examined  in  this  case  : 
his  name  is  Bliyro  Dutt  Jha.  He  says  in  a 
very  general  way  that  Kantee  Lall,  the  elder 
son,  was  born  in  Pous  1279  and  Santee  Lall, 
the  younger  brother,  was  two  years  younger 
thW  Knntee  lall  ;  the  date  of  the  birth  of 
Santee  Lall  is  not  given.  It  is  admitted  in 
the  evidence  that  these  names  Kantee  Lall 
and  Santee  Lall  are  RAsh  names  ;  such  names 
would  be  given  to  the  boys  after  consulting 
the  horoscope  or  other  document  relating  to 
the  position  of  the  stars  at  the  time  of  their 
birth.  Now  in  tliis  case  no  horoscope  has 
been  filed,  nor  any  other  document  of  the 
description  alluded  to  above.  The  Puroheet 
of  the  family  has  been  examined  and  he  ad- 
mits Uiat  it  was  customary  for  families  of 
the  status  of  plaintiff^s  family  and  also 
for  this  family  itself  to  have  horoscopes 
drawn  up.  I,  therefore,  think  tltat  the 
Subordinate  Judge  was  wrong  in  coming  to 
the  conclusion  he  has  done  on  the  evidence 
before  him,  that  the  sons  were  born  prior  to 
the  mortgages  which  led  to  the  sales  in 
execution  in  satisfaction  of  the  mortgages. 
On  this  ground  alone,  I  think  that  the  suit 

♦  22  W.  R.,  66. 
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of  the  plaiiitiifti  might  have  been  dismissed, 
but  on  the  first  question  which  is  raised 
by  the  learned  pleader  who  appears  for 
the  appellant,  I  am  clearly  of  opinion  that 
this  case  is  governed  by  the  judgment 
delivered  by  their  Lordships  of  the  Judi- 
cial Committee  of  the  Privy  Council  on 
the  12tli  of  May  1874.  In  that  case  their 
Lordships  allude  to  a  jud<!ment  delivered 
by  Lord  Justice  Knight  Bruce  and  quote 
the  following  passage  from  that  judgment. 
"  Though  an  estate  be  ancestral,  it  may  be 
"  charged  for  some  purpose  against  the  heir 
"for  the  fiiiher's  debts  by  the  fatlier." 
Then  his  Lord»hip  referred  to  a  case  to  be 
found  in  the  6th  volume  of  decisions  of  the 
Sudder  Dewanny  ^dawlut,  North  West  Pro- 
vinces. He  then  proceeds  to  observe  that 
"  unless  the  debt  was  of  such  a  nature  that 
"it  was  not  the  duty  of  the  son  to  pay  it, 
"  the  discharge  of  it,  even  though  it  affected 
**  the  ancestral  estate,  would  still  be  an  act 
"  of  pious  duty  in  the  son, — that  by  the  Hin- 
"  doo  law  the  freedom  of  the  son  from  the 
"obligation  to  discbarge  the  father*s  debt 
"  has  respect  to  the  nature  of  the  debt  and 
"  not  to  the  nature  of  the  estate,  whether 
"  ancestral  or  acquired  by  the  creator  of  ihe 
"debt."  Then  their  Lordships  who  deliver- 
ed the  judgment  of  the  15th  of  May  1874 
pioceed  to  say  that  "  it  was  necessary  to  see 
"  what  was  the  nature  of  the  debt  for  the 
"  payment  of  which  it  was  necessary  to  raise 
"  money  by  the  sale  of  the  property  in  ques- 
"  tion.  If  the  debt  of  the  father  had  been 
"  coiitnicted  for  an  immoral  purpose,  the  son 
"might  not  be  under  any  pious  obligation  to 
"  pay  it,  and  he  might  possibly  object  to 
"  those  estates  which  had  come  to  the  father 
"  as  ancestral  property  being  made  liable  to 
"  the  debt."  Then  there  is  a  passage  in  the 
judgment  which  has  been  greatly  relied  up- 
on by  the  learned  pleader  for  the  appellant. 
It  is  to  this  effect,  that  "a  purchaser  in 
"  execution  is  surely  not  bound  to  go  back 
"beyond  the  decree,  to  ascertain  whether 
'*  the  Court  was  right  in  giving  the  decree, 
"  or  having  given  it  in  putting  up  the  pro- 
"  perty  for  sale  under  an  execution  upon  it ; 
"that  it  Jiad  already  been  shown  ihat  if  the 
"  decree  was  a  proper  one,  the  interests  of 
**  the  son  as  well  as  the  interest  of  the 
"father  in  the  property,  although  it  was 
"  ancestral,  were  liable  for  the  payment  of  the 
"  father's  debt ;  that  a  purchaser  under  that 
"  execution  is  not  bound  to  go  further  back 
"  than  to  see  that  there  was  a  decree  and 
"  that  the  property  was  liable  to  satisfy  tlie 
"  decree  ;    and    having   enquired    into   ihut 


'*aud  having  bon&Jide  purchased  the  estate 
"  under  the  execution  and  bona  fide  paid  a 
"  valuable  consideration  for  the  property,  tie 
"plaintiffs  are  not  entitled  to  come  in  and 
"  to  set  aside  all  that  has  been  done  under  the 
"  decree  aud  execution  and  recover  back 
^'  the  estate  from  the  defendant." 

Now  in  tlie  first  place,  looking  at  the  oatore 
of  tlie  debfs,  which  is  the  test  to  be  applied 
according  to  the  ruling  which  has  just  been 
quoted,  it  has  been  alleged  for  the  plaintiffs 
that  the  father  contracted  these  debts  for  an 
immoral  purpose.  There  is  evidence,  general 
evidence,  that  the  father  used  to  attend  naut- 
ches  and  that  he  occasionally  also  gave 
nautchos  at  his  own  expense.  If  that  is  to  be 
considered  unmorality  aud  an  estate  is  not 
to  be  made  liable  for  a  father's  debts  because 
the  father  attends  nautches  or  gives  nnut- 
ohes  at  his  own  expense,  all  I  can  saj  is 
that  there  is  not  an  estate  in  the  cottDtiy 
that  could  pass  to  a  decree-holder  in  oe- 
cution  if  sales  are  to  be  set  aside  on  saela 
around.  There  is  one  witness  who  albdn 
to  the  father  having  kept  a  Mahomedia 
prostitute,  but  he  does  not  give  the  nams 
of  the  woman.  I  consider  this  a  mere  fringe 
to  the  case,  and  I  attach  no  reliance  what- 
ever on  this  evidence. 

We  might  now  stop  here  and  say  that 
inasmuch  as  there  has  been  a  decree  of  Court 
and  the  property  has  been  sold  in  satisfaction 
of  that  decree  and  bona  fide  purchased  by 
the  appellant  before  us  for  valuable  con- 
sideration, we  need  not  go  behind  tliat 
<Iecree  under  the  ruling  of  the  Privy  Coun- 
cil, but  as  the  case  has  been  argued  at  great 
length  on  both  sides,  and  as  it  has  been 
clearly  shown  to  me  that  the  debts  have  been 
satisfactorily  accounted  for,  I  wish  to  saj 
a  few  words  on  this  part  of  tlie  case. 

The  original  debt  was  for  Rs.  2,000  for 
Ihe  repayment  of  a  bond  contracted  on  the 
13th  of  February  1865.  The  bond  was 
paid  off  and  is  on  the  record.  Then  there 
is  a  debt  of  Rs.  1,100  which  appears  to 
have  been  paid  to  Uuree  Mohun  Thakoor, 
one  of  the  parties  who  advanced  money 
to  the  father  of  the  plaintilfs.  This  is 
endorsed  on  the  back  of  the  bond.  Then 
a  sum  of  Rs.  800  appears  t.o  have  been 
paid  on  account  of  a  deposit  in  respect  of  the 
lease  of  a  G^veroment  ferry.  This  is  prov- 
ed by  the  evidence  of  Jaynath  which  evi- 
dence  is  supported  by  a  ohallan  of  the  col- 
lectornte  which  shows  that  this  sum  of 
Rs.  800  was  paid  on  account  of  Pearee 
Lall  as  deposit  money  for  a  Government 
ferry  the  farm  of  which  was  taken  by  Pearee 
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Lall.  Then  it  is  further  shown  by  the 
dmllADS  of  the  collecrornte  that  out  of  the 
money  borrowed  by  Pearee  Lnll,  at  least 
500  rupees  were  paid  for  Government 
revenue.  Then  it  is  further  sliown  that 
Bs.  300  were  pnid  on  account  of  the  rent 
due  to  Government  for  the  ferry,  Rs.  100 
for  the  purchase  of  a  boar,  the  said  boat 
being  required  for  the  ferry.  Then  with 
reference  to  the  money  borrowed  from  Hur 
Deo  Doss,  the  defendants  have  examined  Hur 
Deo  Dass,  the  original  mortgngee,  and 
sltliough  they  have  not  l>een  able  to  account 
Hiu  the  other  instance  how  the  money  was 
ffient,  we  do  not  think  that  they  are  bound  to 
do  so,  inasmuch  as  they  purchased  the  pro- 
perty in  t'xecution  of  a  decree.  There  is 
itso  a  good  deal  of  evidence  to  show  tliht 
some  portion  of  the  property  was  the  self- 
acquired  property  of  the  four  brothers.  For 
instance,  there  is  a  petition  of  the  four  bro- 
thers in  a  mutation  case  ;  there  is  the  evidence 
of  Bliyro  Dutt  Jha  to  be  found  in  pnge  3, 
Appendix  II  ;  there  is  also  «  petition  in  the 
bulwarnh  case  and  tlie  evidence  of  Bhyro 
Dutt  Jha  in  the  former  case  in  the  Moonsiff's 
Conrt. 

We,  therefore,  think  that  the  decision  of 
tlie  Subordinate  Judge  must  be  reversed  an<l 
tlie  Appeal  decreed  with  costs  of  both  Courts 
payable  by  the  respondent. 

Ponti/eXf  J. — I  also  think  that  it  is  impos- 
liMe  to  distinguish  this  case  from  the  case  of 
GiVdharee  Lnll  vs.  Kantoo  Lall  reported  in 
t^  last  number  of  the  Law  Reports  of  the 
Priry  Council,*  the  defendants  here  being 
porcliasers  under  a  decree  ;  and  even  if  the 
pnrclia^e  had  not  bof  n  made  under  a  decree, 
I  think  there  is  no  reliable  evidence  that  the 
monies  borrowed  were  applied  to  immoral 
pnrjmaes.  The  alleged  immorality  of  the 
fatlier  is  attempted  to  be  proved  by  mere 
general  statements  which  are  certainly  not 
fiofficient  to  prove  the  allegation.  On  the 
other  hand,  I  think  there  is  reliable  evidence 
that  a  considerable  portion  at  all  events  of 
Ihe  monies  borrowed,  and  in  respect  of 
which  decrees  were  given  and  the  sales  held, 
were  borrowed  for  legitimate  purpose?,  and 
8ach  as  it  would  be  proper  to  charge  the 
estate  with.  I  agree,  therefore,  that  the 
decree  of  the  Court  below  sliould  be  reversed. 


♦  22W.  R,56. 


The  5th  February  1875. 

Present : 

The  Hon'ble  F.  B,  Kemp  and  C.  Pontifex, 
Judges, 

Jurisdiction — Issues — Act  XXI 11  of  1861   s.  3. 

Kartick  Nuth  Panday,  Petitioner^ 

versus 

Roy  Nundeput  Mahafab  Bahadoor  and 
another.  Opposite  Party. 

Baboo  Ralee  Kishen  Sen  for  Petitioner. 

Mr,  C.  Gregory  for  Opposite  Party. 

Where  a  Sab  Judge,  after  registering  a  plaint  and 
allowing  the  parties  to  go  to  issue  on  the  question  of 
jurisdiction,  found  that  he  had  no  jurisdiction,  it  was 
held  that  be  did  wrong,  under  Act  XXIII  of  1861,  8.  8. 
in.  dismissing  the  suit.  He  ought  to  have  xeturned 
the  plaiut  to  the  plaintiff. 

Kemp^  J. — Wb  think  tliat  under  Section 
3,  Act  XXIII  of  1861,  the  Court  below 
ou^rht  to  have  returned  the  plaint  to  the 
plaintiff  in  order  that  it  might  be  presented 
in  the  proper  Court.  The  attachment  during 
the  pendency  of  the  former  suit  was  made 
by  the  Tirhoot  Court,  and  it  appears  that 
the  property  attached  consisting  of  a  large 
number  of  logs  of  timber  is  lyinsr  at  Hojee- 
pore  which  is  within  the  jutisdiction  of  the 
Tirhoot  Court.  The  Subordinate  Judge  of 
Sarun  ought  in  our  opinion  not  to  have 
registered  this  plaint  at  all,  and  further,  after 
doing  so  and  allowing  the  parties  to  go  to 
issue  on  the  question  of  jurindiction,  when 
he  found  that  he  had  no  jurisdiction  he  was 
wrong  under  Section  3  to  have  dismissed  the 
suit :  he  ought  to  have  returned  the  plaint  to 
the  plaintiff. 

We,  therefore,  dirert  that  the  plaint  be  at 
once  returned  to  the  plaintiff  in  order  to  its 
being  presented  in  the  proper  Court,  namely, 
the  Tirhoot  Court,  which  Court  had  made  the 
attachment  of  the  timber  and  had  jurisdic- 
tion in  the  case. 

We  think,  however,  that  as  the  plaintiff 
was  to  blame  in  bringing  on  a  trial  on  the 
issue  of  jurisdiction  he  ought  to  pay  the 
costs  incurred  by  the  opposite  party  in  the 
Court  below  up  to  the  time  of  the  rejection 
of  the  plaint,  and  the  costs  of  this  applica- 
tion.    Pleader's  fees  5  gold  mohurs. 
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Tbe  8tU  February  18f  5. 

Present: 

Tbe  Hon'ble  J.  B.  Phear  and  G.  6.  Morris^ 
Judges. 

Ancestral   Property-- Possession  by  a  Female^ 
Decree  against  Shareholders, 

Ciise  No.  637  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhef,  dated 
the  17 th  December  1873,  modifi/ing  a 
decision  of  the  Moonsijff  of  Fenchoo- 
gunge f  dated  the  ZOth  June  1873. 

Kefaetoollah  and  anotber  (two  of  tbe 
Defeudants)  Appellants^ 

versus 

Ariza  Blbee  (Plaintiff)  Respondent. 

Baboo  Jog  Gobind  Shome  for  AppellantB. 

Baboo  Bharut  Chunder  Dutt 
for  Respondent. 

fii  a  tnit  to  recover  property  in  the  enjoyment  and 
possession  o!  defendant,  a  femaJe  plaintin  can  only 
sncceed  on  the  strength  of  her  own  right:  not  merely 
becanse  it  is  the  property  of  her  hoeband,  who  does  not 
object  to  her  recovering  it 

There  is  no  necessary  presamption  that  property  in 
the  possession  of  a  respectable  female^s  hosband,  brother, 
and  son  respectively,  is  possession  on  her  behalf,  and 
not  on  theirs. 

In  a  suit  where  tbe  question  is  the  right  to  undivided 
shares  of  property,  a  decree  should  not  be  given  against 
some  only  ox  the  shareholders  for  the  recovery  of  a 
share,,  unless  it  is  proved  that  those  shareholders 
exclusively  are  in  possession  of  it  and  interfering  with 
claimant's  enjoyment  thereof. 

Phear f  J. — The  subject  of  suit  in  ihtJ« 
case  is  of  a  most  complicated  character, 
and  tbe  mode  in  which  the  plaintiff  traces  her 
vight  to  the  different  piurts  of  it  is  not  quite 
easy  to  understand.  It  is  not  necessary, 
however,  for  as  at  this  mjaraent  to  analyse 
this  pavt  of  the  case.  It  is  sufficient  t«> 
say  that  (be  plaintiff  ekims  an  uridiyide«l 
share  of  certain  kherctgoe  land,  subject  to 
the  payment  of  rent  under  a  pottah  which 
covers  that  land,  and  also  another  share  of 
kheragee  land  rent-freeu  The  first  she  says 
she  is  entitled  to  parily  by  right  of  ialierit- 
ance  and  partly  by  right  of  a  conveyance 
from  her  husband  and  others.  The  second 
she  says  site  is  eoiitkd  to  by  ri^ht  of  con- 
veyance from  her  husband's  brother  Koli- 
moollah. 


The  defendant  said  in  the  first  place  that 
the  plaintiff  never  had  been  in  tlie  possession 
of  the  land  in  suit  withiu  or  before  the 
period  of  twelve  years,  and  that  she  had  never 
been  dispossessed. 

.  This  plea  of  limitation  tbe  Mooosiff  thus 
$lisposes  of,  so  far  as  it  affects  the  property 
to  which  the  plaiutiff  claims  by  ancestral 
right.  He  says  :^-"  There  is  not  a  tittle  of 
evidence  to  prove  that  plaintiff  ever  held 
possession  of  the  share  which  she  has  claimed 
to  recover  on  the  allegation  of  her  ancestral 
right  thereto."  He  siates  that  the  utmost  that 
the  witnesses  depose  on  this  point  is  the 
receipt  of  rent  by  PanaoollHli,  the  husbaud 
of  tiie  plaintiff,  and  Naziroollah,  her  soiu 
But  he  adds  there  is  nothing  to  show  that 
theee  persons  did  not  receive  the  rents  on  their 
own  behalf.*  And  upon  this  finding  of  faet 
he  arrives  at  the  conclusion  that  the,  plaiutif 
is  not  entitled  to  recover  that  portioa  of  her 
property. 

Witli  regard  to  the  share  wliich  she  sayi 
that  she  p^irchased  from  her  husband  and 
her  husband's  brother,  he  says  that  the  case 
is  different.  The  defeudants  themselves  ad- 
mit that  this  property  did  at  some  time 
belong  to  these  two  persons.  And  while  they 
endeavour  to  show  that  it  had  passed  from 
them  to  Baliadoor  Ali  by  a  sale,  they  bad 
in  bis,  the  Moousifi's,  opinion  failed  in  this 
point.  And  then  he  says  the  actual  exe- 
cution of  a  deed  of  conveyance  by  Pana- 
ooUah,  the  husband,  and  Bahadoor  Ali,  is 
beyond  doubt.  And  therefore  whether  the 
property  had  actually  passed  from  these 
persons  to  the  plaintiff  by  virtue  of  the  deed 
or  not,  inasmuch  as  they  were  both  of 
them  standi ug  by  and  assenting  to  the 
present  suit  of  tbe  plaintiff,  tlie  plaintiff  was 
entitled  to  recover  as  against  the  defendants. 
His  words  are  these : — "  Further,  the  de* 
*'  fendants  do  not  deny  the  title  oF  Paua- 
'^dbllah.  Even  if  it  be  taken  for  granted 
*^  that  Pannoollah  himself  bus  caused  the. 
*'  institution  of  this  suit  in  a  b^numee  man- 
''ner  through  his  wife,  the  plaiutiff,  siill 
*'  as  it  is  not  proved  tliat  the  entire  right 
^<  of  PanaooUah  was  sold  by  him  to  Bahadooc 
^'Ali,  it  must  be  held  without  doubt  that  ha 
*'( PanaooUah)  is  entitled  to  obtain  possessiou 
"  of  the  share  for  which  he  caused  the  suit 
"  to  be  instituted  through  his  wife." 

It  appears  to  us  that  the  view  thus  taken 
by  the  Moonsiff  is  erroneeus.  The  plaintiff 
sues  to  recover  property  which  she  sayi  is 
in  the  enjoyment  and  possession  of  the  de- 
fendant. She  is  not  entitled  to  recover  in 
this  suit   except   upon   tbe  strength  of  bcr 
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own  riglit,  whatever  that  may  be.  She 
cnunot  recover  merely  because  it  mfiy  be  her 
Liisbantl's  prop^ny  and  her  husband  does 
not  object  to  her  recovering  it.  The  defend- 
nntj  hafe  a  riglit  to  maintain  in  this  suit 
that  the  plnintiff  siiould  uot  have  a  verdict 
uulesfl  siie  shows  to  the  satisfacuoa  of  the 
Court  that  the  property  which  she  claims 
is  in  fact  her  own  prop^^rty. 

On  appeal  the  Subordinate  Judge  reversed 
the  Moonsiff 's  decision  with  regard  to  the 
ancestral  property,  because  he  held  that 
ihen  it  U  proved  that  the  plaintifl's  husband, 
tlie  pinintiff's  son,  nod  the  plaintiff's  brother 
y  received  the  rents  of  the  property,  and 
wiifn,  as  is  well  known,  respectable  females 
do  not  themselves  collect  the  reuts  of  the 
property  which  belongs  to  them,  then  the 
po^ses^ioa  of  these  gentlemen,  namely,  her 
Itasbaud,  her  brother,  and  her  son  respec- 
lirely,  must  be  held  to  be  possession  on  behalf 
of  the  piaintiiTand  not  for  themselves. 

We  think  that  this  inference  is  ernoneous. 
h  rony  be  very  difficult  in  cases  of  this 
kiud  for  the  claimunt  to  show  that  the  pos- 
session of  the  property  was  hers,  uotwith- 
^tnnding  that  the  actual  munngemeut  and 
administration  was  iu  the  hands  of  the  male 
tnembers  of  her  family.  Still  it  is  not  im- 
I<os8ible  for  Iier  to  show  this  if  it  be  the 
fact;  the  meaufl  certainly  existed  iu  the  pre- 
beotcase.  If  she  hud  choseu  herself  to  give 
her  evidence  ;  or  if  the  facts  of  actual  re- 
ceipt and  application  of  the  money  had  been 
^ie^osed  to  by  persons  able  to  do  so,  we 
shoold  have  had  materials  upoa  which  a 
oieiusiou  iu  her  favor  might  possibly  have 
I^D  made.  But  she  lias  uot  done  enougli  to 
support  her  case  when  she  has  merely  shown 
^7  the  evidence   of  ryots  and  witnesses  of 

'  titat  class  tliat  the  rents  of  the  property 
hn?e  been  taken  by  her  husband,  her  son, 
>Qd  her  brother.  Ic  seems  to  us  that  the 
Judge,  iu  reversing  this  portion  of  the 
Moousiff^s  decision,  has  done  so  upon  in- 
sufficient grounds,  and  that  therefore  this 
portion  of  his  judgment  cannot  be  allowed 
to  stand.  As  to  the  other  part  of  the  cnse, 
'he  Subordinate  Judge  appears  to  have 
adopted  the  view  of  the  Moonsiff  in  its 
entirety.  And,  as  we  have  already  said  we 
think  that  view   is  erroneous,     it    follows, 

,  as  regards  the  two  appealing  defendants,  that 
the  suit  ou(];ht  to  be  dismissed.  And  this 
indeed  would  follow  even  more  shortly  upon 
tl«e  finding  of  fact  which  the  Moonsiff  himself 

I   expressed  in  these  words,  that  there  is  not 

I  » bit  of  evidence  that  the  principal  defend- 
^^  ore  la  possesaioa  of  the  share  claimed 


by  the  plaintifif.  We  may  add  that  in  cases 
of  this  kind,  where  the  matter  in  question 
is  the  right  to  undivided  shares  of  property, 
it  is  incumbent  ufton  Courts  to  be  especially 
careful  to  see  that  a  decree  is  not  given 
against  some  only  of  the  shareholders  for 
the  recovery  of  a  share  of  the  property, 
unless  it  be  proved  very  distinctly  that  those 
shareholders,  and  not  any  other  shareholder, 
are  in  the  enjoyment  and  possession  of  it, 
or  interfering  with  the  claimani's  enjoyment 
of  it.  It  does  not  even  appear  in  this  case  that 
the  plaintitf  is  wrongly  kept  out  of  any  share 
of  tlie  property  by  any  of  her  co-sharers — 
still  less  that  it  is  the  appealing  defendants 
who  are  the  wrong-doing  persons. 

We  think  that,  as  regards  the  appellants, 
the  decree  of  the  Lower  Courts  must  be 
reversed,  and  the  suit  dismissed  with  costs  in 
all  the  Courts. 


The  8  th  February  1875. 

Present  •• 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges, 

Sons*  Liability  for  Father's  Debts — Execution 
Proceedings, 

Case  No.  428  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Tirhooty 
dated  the  22nd  August  1874. 

Bamauoogro  Sinsrh  (Decree-holder) 
Appellant^ 

versus 

Eishen  Kishore  Narain   Singh  (Judgment* 
Debtor)  Respondent, 

Mr.    C.    Gregory   and  Moonshee  Mahomed 
Vusooffov  Appellaut. 

BahooB  Hem  C hinder  Banerjee  and  Aubi' 
nash  Chunder  Banerjee  for  Respondent. 

Whether  property  seized  by  a  judgment-creditor  in 
the  hands  of  his  deceased  judinnent-creditor's  son,  is 
held  by  the  son  under  such  circumstances  as  render 
him  liable  for  his  father's  debts,  is  a  question  which 
cannot  be  tried  in  execution  proceedings,  but  must 
form  the  subject  of  an  independent  suiL 

Phear^  J, — In  this  case  the  judgment- 
creditor  seeks  to  sell  property  in  the  hands 
of  the  respondent  for  the  purpose  of  satisfy- 
ing a  decree  which  he  formerly  obtained 
againat  the  respondeat's  father,  now  deceased. 
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The    respondent    objeots,   sAjing   tbftt   this 
was  not  his  father's  property. 

The  decree  is  purely  a  money  decree,  a 
decree  which  in  effect  declared  that  tlie 
father  was  personiiUy  liable  to  |)ay  to  his 
j u dgme II tiered itor  a<ierfain  sam  of  money. 
Now  that  the  father  is  dead,  the  judgment- 
creditor  can  no  doubt  follow  bis  property  in 
the  hands  of  bis  son  or  of  any  body  else, 
and  make  it  liable  to  pay  the  deceased's  debt. 
But  he  must  show  tbnt  the  property  which 
he  endeuYoiirs  to  follow  is  the  father's 
property.  He  has  declined,  however,  in  these 
proceedings  to  give  any  evidence  beariirg 
npon  the  point  at  all.  And  tbe  only  thing 
in  tbe  shape  of  evidence  which  we  hare 
before  us  is  the  petition  of  the  respondent, 
which  wus  filed  when  the  judgment-creditor 
applied  to  have  the  respondent's  name 
substituted  on  the  record  for  that  of  his 
father.  In  this  petition  he  says  that  tbe 
property  which  he  bas  received,  and  which 
the  judgment-creditor  seeks  to  sell,  is  bis 
own  self-acquired  property,  though  he  at  the 
same  time  says  that  it  was  ancestral  property, 
stating  certain  grounds^  upon  which  he 
maintains  it  is  now  his  own  property. 

We  think  tbat  this  petition  is  not  sufficient 
hi  itself  to  raise  a  primd.  facie  case  in  favor 
of  the  judgment-creditor.  It  may  be,  no 
doubt,  on  the  autbority  of  the  late  Privy 
Council  decision,  which  is  reported  in  22 
Weekly  Reporter,  page  57,  and  other 
decisions  with  which  we  are  familiar 
in  this  Court,  that  the  property  which  the 
judgment-creditor  has  seized  ia  tbe  hnndn 
of  his  son  was  taken  by  tbe  son,  or  is  held 
by  the  eon,  under  such  circumstances  as 
render  the  son  liable  to  pay  his  father'8 
debts,  this  decree-debt  among  them,  out  of 
that  property.  But  a  que^^tion  of  liability 
of  this  sort  cannot,  we  tbiuk,  be  tried  in  the 
present  execution  proceedings.  It  must 
fbrm  tiie  subject  of  an  independent  suit, 
when  botb  parties  will  have  the  opportunity 
to  fully  establisb  the  facts  upon  which  their 
rights  depend.  In  the  absence  of  any 
evidence  beyond  that  which  is  afforded  by 
the  petition  of  the  3rd  August  1873,  we 
think  that  the  Subordinate  Judge  was  right 
in  holding  that  the  judgment-creditor  failed 
to  show  that  the  property  against  whicb  he 
sought  execution  was  property  liable  to  be 
applied  to  the  purpose  of  discharging  the 
decree  which  he  obtained  against  his  deceased 
debtor. 

We  dismiss  the  appeal  with  costs. 

One  gold  mohur  is  allowed  for  pleader's 
fees« 


The  9th  Pebruaiy  1875. 

Present : 

The  Hon'ble  J.  B.  Pliear  and  G.  G.  Morris, 
Judges. 

Special  Appeal-^  Question  of  Fact'- Remand-' 
Bemoval  to  High  Court  as  a  Regular  Apped. 

Case  No.  639  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  oj  Sylhet^  dated 
the  23rd  December  1873,  affirming  a 
decision  of  the  Moonsiff  of  RussoqU 
gungCf  dated  the  1  \th  February  1873. 

Kristo  Gobind  Eur  and  another  (two  of  the 
Defendants)  Appellants^ 

versus 

Gunga  Pershad  Surma  (Plaintiff) 
Respondent. 

Baboo  Joy  Gobind  Shome  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

Where  the  Court  of  first  instance  did  not  givft  very 
aatisfact^ry  grounds  for  its  conclusion  upon  i  qnestioo 
of  fact  upon  which  tbe  case  almost  entirely  turned,  and 
the  Lower  Appellate  Ck>urt  pronounced  the  first  Court's 
reasons  to  be  good  without  going  into  the  meriti  or 
recording  ita  view  of  the  evidenoe,  the  Hi(;b  Cotut,  in 
special  appeal,  rerersed  the  Lower  Appellate  Court's 
decision  and  remanded  the  case  f or  a  re-heariog ;  but 
for  the  purpose  of  the  re-hearing  directed  the  remoral 
of  the  case  to  Ihe  High  Court  as  a  regular  appeal 

PheoTf  J.-^Teiq  case  turns  almost  entirely 
upou  this  question  of  fact,  namely,  whether 
tbe  purchases  effected  by  the  defendant 
Kristo  Gobind  on  the  8th  aud  15tii  Jaou&r; 
1866  were  bond  fide  piirclmses  for  liimself, 
or  merely  benamee  for  Juggo  Mohun  Shaw. 
The.  Moonsiff  says  with  regard  to  tliese  :— 
^'His  first  purchase  is  dated  tbe  8th 
"January  1866,  the  one  whereby  he  states 
*'  having  purchased  Juggo  Mohun's  four 
'^auna  share  in  talook  No.  52.  Now  it 
'^  appears  from  the  testimony  of  ooe  Shib 
''  Chunder  Surma  that  bis  cousiu  Krishio 
"  Oiiunder  Surma  held  in  his  (Shib  Chunder 
"  Surma's)  nnme  a  decree  agaiust  the  md 
"  Juggo  Mohun  ;  that  in  execution  of  thai 
"  decree  the  latter  was  arrested,  nnd  that 
"  after  it  had  been  amicably  settled  between 
**  the  parties,  it  was  transferred  as  a  mere 
"  sham  to  defendant  Kristo  Goblud  through 
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"tbeimportanities  of  Uie  judgmeat-debtoi* 
'^Eod  some  01  her  persons.  Now  in  ezecutioD 
''of  this  sbam  decree,  which  was  thus  pur* 
"chased  for  nothing  with  a  view  to  defraud 
"creditors,  Juggo  Mohun's  share  io  talook 
"  No.  62  was  attached  and  put  up  for  sale 
''and  was  purchased  by  the  purchaser 
"ilecree-lioWer,  namely,  defendant  Kiisto 
''Gobind.  Supposing  that  Shib  Chunder 
"kns  spoken  (ruth,  and  I  see  no  reason  why 
"he  siiould  speak  falsehood,' the  Daudulent 
''nature  of  Kristo  Gobind's  purchase  appears 
"as  clear  as  noonday.  Besides,  it  is  worthy 
"of  remark  tliat  Sliib  Chunder  is  not  a  man 
^ol  no  position  in  life.  He  ip  a  respectable 
'^pleader  of  a  respectable  Moonsiffee,  and  as 
"each  no  Court  of  Justice  will  be  justified 
"ia  throwing  aside  his  testimony  without 
''Te^  strong  reason.  Again,  there  is 
"sDoiher  significant  circumstance  which 
''cttsts  veiy  great  doubt  upon  defendant'i 
''case.  The  witnesses  examined  on  behalf 
"of  the  defence  attempt  to  show  that  Kristo 
"Gobiud  hud  contracted  loan  with  a  view  to 
"ptirchnse  Juggo  Mohnn's  share  in  talook 
''Na  52,  but  this  statement  of  the  witnesses 
"could  not  be  true.  In  the  sale  certificate, 
'date<l  the  8tli  January  1866,  which  has 
'^beeo  put  in  by  defendants  to  prove  tlieir 
" piirclia.«e  of  Juggo  Mohun's  sliare  in  the 
"'aid  (idook,  it  is  stated  distinctly  that  the 
"purchase-moupy  was  paid  out  of  the 
** decretal  amount.  Then  what  was  the 
"ejirthly  necessity  of  contracting  a  lonn. 
•* Considering  all  these  circumstances,  and 
**Wing  in  mind  that  the  said  Jii^go 
"MoliuD  was  head  and  ears  in  debt,  and  was 
"^ery  noxious  to  hold  his  estate  benamee, 
"«  would  appear  from  the  tostimony  of 
'*Pran  Klshore  Deb,^-con8idering  all  these 
"circamstances  as  well  as  tlie  circumstance 
"of  Juggo  Mohun  being  some  way  related  to 
^defendants,  t  entertain  very  little  doubt  in 
"liolding  that  the  aforesaid  purchase  of 
"Kristo  Gohind  was  merely  benamee  for 
"Joggo  Mohun." 

It  appears  to  us  that  the  Moonsiff  has  not 
h^re  given  very  satisfactory  grounds  for  this 
conclusion.  If  this  decree  was  satisfied  out 
of  Court  between  the  Surmas,  the  judgment- 
creditors  on  the  one  side,  and  Juggo  Moiiun, 
f»e  judgment-debtor,  on  the  other,  it  does 
Dot  follow  that  Kristo  Gobind  to  whom  the 
dt^cree  was  transferred,  took  it  for  the 
parpose  of  efiectin^  a  froud.  Taking  tiie 
fwo  parts  of  the  Moonsiff's  finding  together, 
it  would  seem  that  the  judgment-debtor 
J«ggo  Mohun  was  certainly  in  debt  to  the 
Sui-mas,  aud  also  as  the  Moonsiff  expresses 


himself,  "  was  head  and  ears  in  debt "  else- 
where. Therefore  the  money  by  which  the  * 
Surmas  were  satisfied  could  hardly  have 
come  from  Juggo  Mohun  himself.  The  only 
person  then  from  whom  it  could  come,  so  fur 
as  appears,  would  be  Kristo  Gobind,  t.«.,  the 
person  to  whom  the  decree  was  assigned  or 
transferred.  If  this  were  so,  this  fact  would 
not  only  do  away  with  the  imputation  of 
fraud  which  the  Moonsiff  has  made  against 
Kristo  Gobind,  hut  it  would  afford  an 
entirely  sound  basis  for  Kristo  Gobind's  pur- 
chase at  the  execution  sale.  We,  I  need 
hardly  say,  have  not  on  special  appeal,  the 
evidence  before  us,  and  we  Qunnot  tell 
whether  the  MooDsifi*  rightly  represents  its 
efiect  here.  If  he  does,  so  far  as  we  under- 
stand him,  it  seems  to  \i^  that  the  conclusions 
at  which  he  has  arrived  upon  the  basis  of 
it,  are  by  no  means  satisfactory. 

With  regard  to  the  other  purchase  he 
siiys — "  It  appears  from  a  will  dated  the 
"I6th  Pons  1271,  that  Juggo  Mohun  Shaw 
"  had  no  right  title  or  interest  in  the  said 
''  soga  but  that  his  father  Juggo  Natli  Shaw 
'*  was  the  sole  proprietor,  and  that  accord- 
"ingly  the  latter  willed  it  away  among 
^' other  property  to  his  grandsons,  namely, 
*'  the  sons  of  Juggo  Mohun.  It  also  appears 
*^  from  ihat  will  that  it  was  sub^^cribed  to 
'' among  other  witnesses  by  d<fendaut  Badha 
"Nath  and  presented  for  registration  by 
^Mefendant  Kristo  Gobind  ;  en  passant  it  is 
"  to  be  remembered  that  this  document  has 
"been  proved  to  be  fraudulent  by  one  of  my 
"  predecessors.  Again,  it  would  appear 
^'fromadc'd  of  mortgage,  dated  the  15th 
"  Assar  1270,  that  the  said  property,  which, 
*<  according  to  the  above  will,  was  the  sole 
**  property  of  JtJggo  Mohun's  father,  was 
"pledged  by  Juggo  Mohun  to  one  Nityu 
"Nund  Dhur  on  that  date,  and  that  most  of 
"  the  witnesses  whose  names  appear  in  the 
"  said  will  appear  as  such  in  this  deed. 
"Now,  Kristo  Gobind's  case  is  that  he 
"  purchaseH  Jugfgo  Mohun's  rights  and 
"  interests  in  Mahomed  AH  Khan  Saga  at 
"auction  sale  held  in  execution  of  a  decree 
"  of  the  said  Nitya  Nund  in  respect  of  the 
"  mortgage  debt  above  referred  to.  Knowing 
"  full  well  from  the  circumstance  of  his 
"having  caused  the  registration  of  the 
"aforesaid  will  that  Juggo  Mohun  had  no 
"right  or  title  or  interest  in  the  said  pro- 
"  perty,  and  that  it  had  been  transferred  to 
"  Juggo  Nath's  grandson,  I  am  quite  at  a 
"loss  to  make  out  how  Kristo  Gobind  ven- 
"  tured  to  put  chase  it  as  being  the  property 
"of  Juggo  Mohun.    This  circumstance  is 
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•'  alone  sufficient  to  show  that  there  was 
***  some  thing  very  wronoj  in  the  whole  trans- 
"  action.  This  inference  will  appear  to  be 
"  not  wide  out  of  the  truth  when  it  is  con- 
**  sidered  that  the  alleged  mortgagee  Nitya 
"Nund  Dhur  is  a  relative  of  the  said  tTuggo 
"  Mohun.  To  my  mind  the  so-culled  will, 
**  mortgage  deed,  and  Kristo  Gobind's  pur^ 
**  chase  are  tissues  of  fraud  resorted  lo  with 
"  a  view  to  defraud  bona  fide  creditors." 

If  we  take  the  facts  as  thus  sttited  by  the 
Moonsitf,  it  would  appear  that  Kristo  Grobind 
obtained  a  good  title  through  the  mortgage. 
For,  if  it  be  the  fact,  as  the  Moonsitf  says  it 
was,  that  he  knew  the  will  was  fraudulent 
and  of  no  eflect,  then  thnt  circumstance 
afforded  an  essentially  good  reason  for  his 
concluding  that  Juggo  Mohun  could  give  a 
title  to  the  mortgagee,  aud  that  thereby  a 
valid  title  would  pass  to  him  by  purchase 
under  the  mortgage  decree. 

So  that  with  regard  to  the  second  sale  as 
with  regard  to  the  first,  it  seems  to  us  that 
the  conclusions  whicli  the  Moonslft  ^has 
drawn  from  the  evidence,  as  he  himself  has 
explained  them,  are  altogether  unsatisfactory. 

On  appeal  aguinst  this  judgment  the 
Lower  Appellate  Court  abstained  from  going 
into  the  case  at  all.  The  Judge  said, — "It 
•'appears  to  me  that  the  appellants  have  no 
**  title  to  the  properties  claimed  by  plainiitf, 
"  and  that  they  have  no  standing  ground  at 
'^all.  The  proof  aud  decision  given  in  the 
"claim  case  is  not  positive  but  collateral 
"proof  in  support  of  plaintiffs  claim.  I 
"consider  that  the  reasons  given  by  the 
"  Moonsiff  for  deoreeinsj  the  claim  are  goo<l, 
"  and  that  there  would  have  been  a  manifest 
"  failure  of  justice  if  the  claim  had  not  been 
"decreed;  and  I  arrived  at  this  conclusion 
"after  hearing  patiently  the  arguments  of 
"  the  vakeels  for  nearly  a  whole  day.  After 
"  carefully  perusing  the  evidence  given  on 
"  both  sides,  I  uphold  the  order  aud  dismiss 
*'  this  appeal  with  costs." 

As  we  think  that  the  reasons  given  by  the 
Moonsiff  are  far  from  being  good,  and  are 
iudeed  very  un  sac  is  factory,  it  is  most  unfor- 
tunate that  the  Jud<:e  himself  has  not  gone 
into  the  merits  of  the  case  and  given  us  the 
benefit  of  his  view  of  the  evidence  and  the 
conclusions  which  he  himself  draws  from  it. 
It  is  not  enough  for  bim  to  say  that  he  has 
patiently  listened  to  the  arguments  of  the 
vakeels  for  nearly  a  whole  day,  to  justify  his 
bard  statement  that  the  reasons  given  by  the 
MooHsiif  are  good. 

Under  these  circumstances.  We  think  that 
the  decision  of  the  Lower  Appellate  Court 


cannot  be  allowed  to  stand  in  its  present 
form.  And  accordingly  we  reverse  tlmt 
decision  and  remand  the  case  to  that  Court 
for  re-hearing.  But  we  think  it  right  for 
the  purpose  of  the  re-hearing  to  dire<*t  that 
the  case  be  removed  to  this  Court  as  a  Regu- 
lar Appeal. 

The  costs  will  abide  the  event. 


The  r2th  February  1875. 

Presen  t : 

The  Hon'ble  Sir  Richard  Couch,  Ki.y  Chief 
Justice^  and  the  Hon'ble  £.  G.  Birch, 
Judge. 

Rent  Suit^Special  Appeal^ Act  VIII (B.C.)  of 
1869  «.  102— High  Court's  Power  of  SupenM- 
tendance — Charter  Acts.  15. 

Appeal  under  Section  15  of  the  Leitert 
Patent,  from  a  decision  passed  b§  the 
Hon'ble  J.  B.  Phear,  one  of  the  Judges 
of  this  Court,  dated  the  24M  J\'otei»b(r 
1874,  in  Special  Appeal  No,  565  o/llJT4, 
from  a  decision  passed  by  the  Oxidating 
Additional  Judge  of  the  24i-Pergunnaks, 
dated  the  Ath  December  ]S7S,  reversing 
a  decision  of  the  Moonsiff  of  that  distrvi^ 
dated  the  2oth  September  1872.* 

£ureem  Shaikh  (one  of  the  Defeodaats) 
Appellant^ 


Mokhoda  Soonduree  Dassee  (Plaintiff) 
Respondent. 

Baboo  Rash  Beharee  Ghose  for 
Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

A  suit  for  arrears  of  rent  (Rs,  6-8\  which  was  decreed 
by  the  first  Court,  was  dismissed  bpr  the  Lower  Appel- 
late Court  on  the  ground  that  plaintiff  being  only  a 
sliarer  could  not  sue  separately  for  her  proportion  o» 
rent  From  this  judgment  a  special  appeal  was  pre- 
ferred :  . 

Held,  that  as  the  judgment  shewed  that  a  question  of 
title  was  not  even  considered,  the  decree  in  general  terms 
could  not  be  held  to  have  determined  iu  Under  Act 
VIII  (B.C.)  of  1869  8.  102,  therefore,  no  appeal  to  the 
High  Court  lay  in  the  suit.  .  . 

Where  the  Lower  Appellate  Court  having  jurisdiction 
has  only  erred  in  the  exercise  of  it,  and  no  appeals 
allowed  by  law,  the  High  Court  is  not  at  liberty  t" 
exercise  its  superintending  power  under  the  Charter  Act 
8.  15. 

Couch,  C./.—This  suit  was  brought  for 
arrears  of  rent,  and  the  amount  claimed  is 
Rs.    6-8.     The    plaintiff   alleged    that  her 

*  Jn(e,  p.  11. 
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deceased  husband  hnd  a  four-nnna  share  in 
the  patenial  (alook  of  the  3rd  and  4tli  defend- 
ants and  himftelf ;  that  the  co-sharers  were 
ail  in  possession  by  realizing  rents  from  ihe 
ryots  through  a  common  gomastah,  who 
divided  the  collections  among  them  accord- 
ing to  their  respective  shares  ;  that  misunder- 
standings having  arisen  between  the  plain titif 
and  the  other  co-sharers,  the  plaintiff  began 
to  collect  the  rents  due  for  her  share  sepu- 
ratelj  from  1278  ;  that  the  first  defendant 
held  a  jumma  within  the  mehal  of  Rs.  45-6-5 
pndas,  whereof  R**.  11-5-11-1  cowree  was 
doe  to  the  plnintiflP,  of  which  the  defendant 
y  paid  Rs.  5.  The  ryot  defendant,  in  his 
vritten  statement,  said  that  the  plaintiff  had 
10  right  or  title  in  the  talook  in  question, 
aud  neither  she  nor  her  deceased  husband 
was  ever  in  possession  thereof;  that  he  had 
always  paid  rents  to  the  gomastahs  of  the 
3rd  and  4th  defendants,  including  the  year 
for  which  the  claim  was  made  ;  and  that  the 
Buit  bad  been  falsely  brought  in  consequence 
of  the  misunderstanding  between  the  plaintiff 
and  her  landlords. 

The  3rd  and  4th  defendants  said  that  they 
were  the  sole  owners  and  had  always  col- 
lected rents  from  the  ryots. 

The  MoonsifiT  having  made  a  decree  for 
tlie  plaintiff  for  the  sum  claimed  and  interest, 
iliere  was  an  appeal  to  the  District  Court, 
^liich  was  heard  by  the  Additional  Judge, 
who  found  ihnt  the  allegation  of  the  ryot 
^etendnnt  having  paid  rent  for  1278  to  the 
plaiutiff  separately  was  "  a  mere  falsehood 
^seried  to  attempt  to  evade  the  force  of  the 
iate decision?,*'  and  dismissed  the  suit  on  the 
ground  that  the  plaintiff  was  only  a  sharer, 
wd  could  not  sue  separately  for  her  propor- 
tion of  the  rent  from  the  ryots, 

A  special  appeal  was  preferred  from  this 
judgment,  which  was  heard  by  one  of  the 
Judges  of  this  Court,  who  reversed  the  decree 
of"  the  Lower  Appellate  Court,  and  remanded 
the  case  to  that  Court  for  trial  upon  its 
"merits.  An  appeal  has  been  preferred  under 
ciniise  15  of  the  Letters  Patent  from  this 
order. 

We  think  we  should  first  consider  whether 
especial  appeal  lies  in  this  case.  If  it  does  not, 
'^  is  not  necessary  to  determine  whether  the 
decision  of  the  Lower  Appellate  Court  is 
^>gi>S  and  as  the  law  cannot  be  considered  as 
settled  by  the  Full  Bench  decision  in  the 
21  Weekly  Reporter,  page  46,  it  is  better 
I'ot  10  do  so;  for  it  might  be  said  hereafter 
tUnt  our  opinion  upon  this  point  was  extra- 
J"dicial.  By  Section  102  of  Act  VIII  (B.C.) 
^^  1869,  an  appeal  does    not   lie    to    this 


Court  in  a  suit  such  as  this  is,  if  the  amount 
sued  for,  or  the  value  of  the  property  claimed, 
does  not  exceed  one  hundred  rupees,  and  a 
question  of  right  to  enhance  or  vary  the 
iient  of  a  ryot  or  tenant,  or  any  question 
relating  to  a  title  to  land  or  to  some  interest 
in  land  as  between  parties  having  conflicting 
claims  thereto  has  not  been  determined  by  the 
judgment.  It  is  true  that  the  decree  of  the 
Lower  Appellate  Court  simply  dismisses  the 
suit,  which  was  the  only  decree  that  could 
be  made  upon  the  judgment  that  was  given. 
But  the  judgment  shows  what  was  deter- 
mined, and  Section  102  uses  that  word, 
showing,  we  thiuk,  that  the  judgment  and 
not  the  decree  is  to  be  looked  at  iu  applying 
that  Section.  Where  the  judgment  shows 
not  only  that  a  question  of  title  was  not 
determined,  but  that  the  Judge  did  not  even 
consider  it,  we  think  a  decree  in  general 
terms  cannot  be  held  to  have  determined  it. 
There  are  many  cases  in  which  the  Court 
has  resorted  to  the  judgment  for  the  inter- 
pretation of  the  decree.  And  there  is 
frequently  such  a  want  of  precision  and 
accuracy  in  the  decree,  that  if  this  were  not 
done  much  injustice  would  ensue.  For 
instance,  if  another  suit  were  brought  by 
the  plaintiff  to  try  the  question  of  title 
between  herself  and  the  Srd  and  4th  defend- 
ants, I  thiuk  the  Court  could  not  say  that 
the  question  had  been  heard  and  determined 
in  (his  suit  so  as  to  make  Sectiou  2  of  Act 
VIII  of  1859  applicable.  If  it  said  so,  it 
would  be  contrary  to  the  fact,  and  the  plaintiff 
would  be  concluded  by  a  supposed  determiua- 
when  none  was  made. 

But  the  learned  Judge  said  that  even  if 
his  view  of  the  decree  were  not  correct,  he 
thought  he  ought  to  exercise  the  jurisdiction 
which  is  reposed  in  the  Court  by  the  15tU 
Section  of  the  Charter  Act.  As  to  this,  the 
question  appears  to  us  to  be  whether,  where 
the  objection  to  the  proceeding  or  judgment 
of  the  Lower  Court  might  be  taken  iu  au 
appeal,  and  there  is  no  want  of  jurisdiction, 
the  Lower  Court  having  only  erred  in  the 
exercise  of  it,  and  the  appeal  is  expressly 
disallowed  by  law,  the  Court  should  exercise 
the  power  conferred  on  it  by  the  15th  Sec- 
tion. This  would  be  to  do  indirectly  what  the 
law  says  the  Court  shall  not  do  directly,  and 
would  be  refusing  to  give  effect  to  the  law 
which  disallows  the  appeal.  In  our  opinion 
the  superintending  power  of  the  Court  ought 
not  to  be  used  in  this  way.  And  as  a  matter 
of  discretion  we  would  not  exercise  it  in 
this  casp.  The  title  of  the  plaiutitf  to  a 
share   of    the  rent  may  be  tried  iu  a  suit 
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against  the  persona  who  have  received  it 
from  the  ryot  without  making  him  a  defend- 
ant. We  reverse  tlie  order  appealed  from, 
and  dismiss  the  special  appeal  with  costs, 
including  the  costs  of  this  uppeul. 


The  12ih  February  1875. 

Present  : 

The  Hon'ble  J.  B.   Phear  and  O.  G.  Morris, 
Judges, 

Certificate  of  A^minhitration—Act  XX  VII  of 
1860. 

Cnse  No.  603  of  1874. 

J^iiscellaneons  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Rnngpore^ 
dated  the  25th  September  \  874,  affirfning 
an  order  of  the  Subordinate  Judge  of 
that  district^  dated  the  9th  April  1 873. 

Gobiud  Chiind^r  Bfijrchee  Mudgment- 
debJor)  Appellant^ 

versus 

Doorga  Monee  Debia  (Decree-liolder) 
Respondent. 

Baboo  Debendro  Narain  Rose  for  Appellant. 

Baboo  Mohendro  Lull  Mxtter  for  Respondent. 

The  receipt  of  money  under  a  certificate  granted  in 
pursuance  of  Act  XXVH  of  |}<60  does  not  give  a  title 
to  the  money ;  tlie  holder  only  becoming  trustee  for  the 
person  to  whom  the  money  belongs. 

Phear,  J, — Perhaps  the  order  which  hns 
been  made  in  tliis  cuc^e  by  the  Subordhiate 
Judge  is  not  very  happily  worded.  But  we 
understand  from  it  that  there  is  money  in 
Court  realized  by  execution  of  a  decree 
which  hnd  been  made  in  favor  of  Que  Kripn 
Moyee  ;  that  Kiipa  Moyee  is  dead,  and  that 
I  bin  money  is  payable  to  tl»e  person,  wlioe.ver 
he  may  be,  who  is  entitled  to  receive  monies 
due  to  Kripa  Moyee. 

Upon  this  state  of  facts,  the  present  peti- 
tioner, Doorgii  Mouee,  as  guardian  and  on 
behalf  of  Gobiud  Pershad,  comes  to  the 
Subordinate  Judge  with  a  certificate  under 
Act  XXVII  of  1860,  which  certificate 
authorized  her  to  receive  monies  of  Kripa 
Moyee.  And  the  order  of  the  Subordiuate 
Judge  directs  that  the  amount  realized  be 
paid  to  her.  If  this  is  the  right  view  of 
tlie  facts  and  of  the  events  which  have 
occurred,  then  the  objections  which  have 
been  made  before  us  to  the  order  of  the 
Judge  are  not  substimtial.  The  receipt  of 
money  under  a  certificate  granted  in  pursu- 
ance of  the  provisions  of  Act   XXVII   of 


V860  does  not,  as  we  have  often  bad  occa- 
aion  to  remark,  give  a  title  to  the  monej. 
Tiie  holder  of  the  money  so  received  oulj 
becomes  trustee  of  the  money  for  the  persoD 
to  whom  it  really  belongs. 

The  appeal  is  dismissed  with  costs. 


The  1 2th  February  1875. 

Present  I 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges, 

Execution  Proceedinffs-^Chnm  by  Third  ParU/-^ 
Act  VIII  of  1859  s,  230. 

Case  No.  492  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 

by  the  Officiating   Judge  of    Ruagportf 

dated  the  lith  July  1874. 
P.  J.  Fergusson,  E?q.,  Receiver  of  th«»e5t«/fl 

of  the  late  Baboo  Prosunno  Coomar  Tifora 

(Objector)  Appellant^ 

versus 
Nil  Komul  Lnhiree  and  others  (Decree- 
holders)  Respondents, 
Baboos    Sreenath    Doss    and     Omerendr9 

yath  Chatterjee  for  Appellant. 
Baboo   Gopal  Loll  Milter  for  Respondents. 

Where  a  claim  made  by  a  third  party  in  the  coana 
of  an  execution  proceeding  is  rejected,  the  claimant 
proper  remedy  is  a  regular  suit,  or  to  wait  ull  d^ 
post^essed,  aud  then  proceed  uader  Act  VIII  of  1^3 
8.  230. 

Phear,  J, — Wb  think  there  is  no  appeal 
in  this  case.  The  peii«ioner  in  appeal  was 
not  a  pariy  to  the  suit,  or  a  party  direcily 
affected  by  the  decree.  Therefore,  the  objec- 
tion which  he  made  to  the  execution  of 
the  decree  does  not  come  under  S^'cuon  II, 
Act  XXIII  of  1861,  as  the  Judge  belovr 
seems  to  have  thought  that  it  did.  Neither 
is  this  a  case  which  has  ariseu  under  Sec- 
tion 230  of  the  Civil  Procedure  Code, 
because  admittedly  the  objector  has  not  yet 
been  dispossessed.  It  is  simply  the  case  of 
a  claim  made  by  a  third  party  in  the  course 
of  an  execution  proceeding,  which  claim  ^^ 
been  rejected.  The  proper  course  of  pro- 
ceeding for  the  objector  to  take  for  ih^ 
purpose  of  obtaining  a  remedy,  if  ho  '^ 
entitled  to  any  remedy,  is  for  him  to  biding* 
regular  suit  or  to  wait  uniil  he  is  dispos- 
sessed and  then  to  proceed  under  Sec- 
tion 230. 

We  reject  this  appeal  with  costs. 

One  gold  mohur  is  allowed  lor  pleaders 
feea. 
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The  12ih  February  1875. 

Ptesent : 

The  Hon'ble  J.  B.  Pliear  and  G.  G.  Morria, 
JudgeB* 

Decree  ultra  vires — Remedies, 

Case  No.  414  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  qf  Hajshahye^ 
dated  the  ^th  July  1874. 

Doorga  Doss  Saudjal  ( Jiulgment-debtor) 
Appellant^ 

tersus 

Pancboo  Bum  Mundol  (Decree-bolder) 
Respondeni. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr,  L  T.  Woodroffe  attd  Bahcos  Sreenath 
Doss  and  Rash  Btharee  Ghose 
for  Respondent. 

Where  a  decree  18  nJifra  vtra*,  the  debtor*!  remedy  is 
eitiier  by  an  application  for  review  or  by  an  application 
to  the  High  Court  to  exercise  ita  powers  under  the 
Charter  Act,  s.  15. 

Phearj  J. — Wfl  think  that  we  cannot 
eoterUin  this  appeal.  The  objection  mftde 
by  the  appellant  to  the  Order  of  tbe  Court 
below  is  in  substance  an  bbjection  that  the 
decree  which  was  passed  in  tliis  case  was 
ill  a  <eriaiu  particular  ultra  vires.  But  the 
Registration  Act  itself  has  ibrbiddeu  knj 
appeal  aguiusi  the  decree  itself.  If  the 
decree  is  ultra  vires,  thf^n  the  remedy  which 
the  debtor  ought  to  seek  is  not  by  Way  of 
appeal,  but  either  by  an  applicarion  for  n 
review  lo  the  Court  which  passed  it  or  of 
an  application  to  this  Court  to  exercise  its 
general  powers  of  superyision  which  are 
coDfenvd  upon  St  by  Section  \5  of  the 
Charter  Act*  And  the  difference  between 
an  applicntion  uinler  tl»at  Section  and  the 
present  appenl,  is  thiSj-^namely,  that  in  an 
application  of  that  kind,  tlie  applicant  will 
be  able  to  explain  all  tlie  circumstances 
which  have  led  to  his  hating  acquiesced  so 
long  as  he  bae  done^  i.e.,  7  years,  in  the 
decree  as  it  at  present  stands ;  while  on 
this  appeal  we  have  no  information  on  the 
point. 

We  reject  tlie  appeal  with  costs.  One  gold 
mohur  U  alluwed  for  pleader's  fees. 


The  12th  February  1875. 

Present : 

The  Hon'ble  E.  G.  Birch,  Judge. 

Tenants  at  will — Notice  to  quit, 

CaseNo.  1166  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Moorshedabad^ 
dated  the  lOM  Maroh  1874,  reversing  a 
decision  of  the  Mconsiff  of  Jungeepore^ 
dated  the  2Srd  June  1873. 

C.  G.  D,  Beits  and  others  (Plaintiffs) 
Appellants, 

vtrsHS 

Jamie  Shaikh  (Defendant)  Respondent 

Baboo  Sreenath  Doss  for  Appellants. 

Bciboo  Oomesh  Chunder  Banerjee 
for  Reepottdent, 

Even  in  the  cas4  of  a  tenant  from  year  to  year,  the 
landlord  cannot  evict  without  giving  previous  notice  to 
quit. 

To  be  reasonable,  a  notice  must  not  be  peremptory,  but 
must  fl  Jt  a  time  within  which  the  ryot  is  required  to  quit 
the  land. 

In  tliis  case  the  Subordinate  Judge  has 
found  that  reasonable  notice  was  not  given 
to  the  tenant  to  quit  the  land  ;  and  that  the 
plaintiff's  witness  says  that  the  plaintiff 
simply  asked  the  defendant  to  quit  on  two 
occasions,  once  in  Choitro  1278  and  once  in 
Asein  1279,  and  that  immediately.  This 
tlie  Subordinate  Judge  remarks  is  not  n 
proper  notice  ;  and  he  dismissed  the  plain- 
tiff's suit  on  that  ground.  The  Subordinate 
Judge  also  says  at  the  end  of  tliis  judgment 
thut  the  notice  is  not  a  legal  notice :  and 
upon  this  inaccuracy  of  expression  a  ground 
for  special  appeal  lias  been  founded.  If  by 
legal  notice  the  Subordinate  Judge  means  a 
notice  required  by  law,  it  is  contended  thai 
no  notice  is  required  by  Act  VIII  of  1869 
B.  C.  to  be  served  upon  a  ryot  not  having  a 
right  of  occupancy.  It  seems  to  be  notr 
eetublished  that  notice  is  upon  ordinary 
prineiples  of  justice  neoespary  even  in  the 
case  of  a  tenant  from  year  to  year  (see  Ruling 
in  Volume  VII,  Weekly  Reporter,  page  152, 
cited  by  the  Subordinate  Judge).  In  thac 
case  it  was  held  tltat  as  no  notice  had  been 
given,  and  no  demand  for  possession  made, 
the  land  owner  could  not  treat  the  tenant  as  u 
trespasser.     That  such  notice  iff  in  ordinary 
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cases  necessary  is  I  iLink  also  shown  by  the 
decision  reported  at  page  401  of  the  20th 
Weekly  Reporter.  That  case  has  been  cited 
here  iu  support  of  the  appellant's  contention, 
hut  it  seems  to  me  that  instead  of  supporting 
if,  it  is  directly  against  it,  for  it  is  there  said 
that  but  for  the  peculiar  circumstances  of 
that  case  it  would  have  been  necessary  to 
remand  it  to  have  the  question  whether 
notice  had  been  given  tried. 

The  basis  of  the  Subordinate  Judge's 
finding  in  this  case  is  that  the  notice  given 
"was  not  a  reasonable  one,  inasmuch  as  it 
did  not  fix  the  time  within  v^hich  the  defend- 
ant v\ra8  required  to  quit  the  land  :  and  lie  also 
says  tiiut  at  the  time  of  giving  the  second 
notice  to  quit,  the  defendant's  rice  crop  was 
on  the  ground:  and,  as  the  Subordinate  Judge 
points  out,  a  peremptory  notice  to  quit  at 
that  time  cannot  he  considered  a  rensonable 
notice.  It  cannot  be  said  that  there  is  an 
error  in  law  in  this  finding ;  and  the  special 
appeal  must  be  dismissed  with  costs. 


The  13th  February  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Succetsion  —  Change  of  Habitat  —  Dayahhaga 
and  Mitdkshara  —  Letters  —  Evidence  Act, 
1872  «.  7  A— Nephews  of  Half -blood. 

Case  No.  48  of  1867. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  BhauguU 
pore,  dated  the  24/A  December  1866. 

Prithee  Singh  and  others  (Plaintiffs) 
Appellants^ 

versus 

The  Court  of  Words  on  behalf  of  Mussamut 
Sheo  Soonduree  (Defendant)  Respondent. 

Messrs.  R.  T.  Allan  and  C.  Gregory  and 
Baboos  Mohinee  Mohun  Roy,  Nil 
Madhub  Sen,  and  Hureehur  Nath  for 
Appellants. 

Mr.   J.    P.   Kennedy   and    Baboo    Unnoda 
Per  shad  Banerjee  for  Respondent. 

When  lands  situate  in  one  district  are  arbitrarily 
transferred  by  Government  to  another  having  a  differ- 
ent system  of  Uw  in  matters  of  succession,  the  owners 


of  those  lands  cannot  be  presumed  to  change  tbor 
observances  with  their  districts ;  the  presumptioa  betn^ 
against  such  change. 

A  nephew  of  the  half-blood  is  excluded  from  sacoes> 
sion  by  brothers  of  the  whole  and  half-blood. 

Letters  between  district  authorities  are  public  docu- 
ments forming  a  record  of  the  acts  of  public  auihoritie*, 
and  as  such  admissible  as  evidence  under  Act  I  of  Ih'i 
s.  74. 


Glover y  J. — This  suit  was  decided  by  us 
on  the  27th  of  July  1867  in  fa?or  of  the 
plaintiff  Prithee  Singh.  On  the  defenJnnt's 
appeal  to  the  Privy  Council  our  order  was 
modified,  and  we  were  directed  to  cause  tlie 
following  issues  to  be  tried  by  the  Court  of 
origiunl  jurisdiction  pursmmt  to  the  pro- 
visions of  Section  354  Act  VIII  of  1859. 

These  issues  w<'re — 

(1).  Whether  Someer  Singh  left  any  »nd 
what  legitimate  sons  other  than  Maoick  Singh 
in  the  pleadings  mentioned  and  ilie  respood- 
ent,  and  if  so,  whether  they  are  livinyor 
dead,  and  if  any  of  tliem  are  dead  wlieo  tiwj 
respectively  died,  and  whether  the;  bw 
left  any  and  wbat  male  descendants. 

(2).  And  whether  the  estate  of  Som^tf 
Sintrh  which  was  formerly  within  the  limin 
of  Zilbih  Beerbhoom  having  been  transfened 
to  Zillah  Bhaugulpore,  the  succession  tlierebf 
becomes  liable  to  be  regulated  by  the  law  of 
the  Mitakshara,  or  whether  by  reason  of  any 
local  or  family  custom  such  succession, 
notwithstanding  the  transfer,  continues  to 
be  governed  by  the  law  of  tl»e  Dnyabhajja. 

On  the  first  issue,  the  Judge  found  thit 
Someer  Singh  left  six  legitimate  sons, 
including  Mnnick  and  Prithee,  and  thntof 
the  four  brothers,  Darbar,  G"zie,  Htiree  and 
Teeluk,  tlie  tliree  first  died  without  issue, 
nnd  that  Teeluk,  who  died  after  them,  lefi 
four  sons  who  are  now  alive.  The  JuJge 
found  that  Gazie  and  Huree  died  first 
childless  ;  that  Doorbejoy,  the  son  of  Msuid 
and  fnther  of  the  respondent  Sheo  Soouduree, 
and  Darbar  were  killed  in  the  Sonthul  insur- 
rection, and  that  Teeluk  survived  for  somfl 
time  after  that  event. 

On  the  second  issue  the  Judge  found  that 
the  family  of  Someer  was  a  Bengnlee  one 
and  governed  by  the  law  of  the  Dajahhag", 
and  he  calculated  Prithee  Singh's  share  of 
the  estate  to  be  one-sixth. 

Prithee  Singh  appeals  on  two  grounds— 

(1).  That  the  finding  as  to  the  family  of 
Someer  being  governed  by  the  Dayabhags  js 
incorrect,  and  that  the  evidence  proves  tl»a' 
the  family  came  from  the  West,  and  wftS 
governed  by  the  law  of  the  Mitakshnra  j  and 

(2).  That  the  Judge  was  wrong  i" 
finding  (hat  Teeluk  survived  Doorbejoy,  and 
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iQ  taking  as  eyidenoe  the  doouments  men- 
tioned  in  the  judgment. 

The  objection  (in  paragraph  12  of  the 
petition  of  appeal)  that  the  Judge  ouglit  not 
to  have  found  that  Teeldk,  Huree,  Darbar 
and  €razie  were  legitimate  sons  of  Someer, 
was  not  proved. 

It  will  be  convenient  to  take  the  second 
issue  first  in  order,  and  on  this  we  think  that 
tbe  Judge  was  ri^ht,  and  that  the  weiglit  of 
evidence  is  decidedly  in  favor  of  the  family 
baring  been  always  governed  by  tbe  law  of 
the  Dayabhaga.  There  is  no  proof  that 
Someer  Singh's  ancestors  ever  migrated 
^om  a  district  in  which  the  Mitakshara 
Jaw  prevailed.  Some  of  the  appellant's 
witnesses  say,  no  dpubt,  that  they  came 
from  the  West,  but  they  give  no  particulars, 
and  it  would  appear  on  the  contrary  that 
the  fiunily  descended  from  some  petty  hill 
chieftain  of  the  Beerbhoom  District,  and  were 
never  located  in  any  other  province.  It  is 
more  tiian  probable  that  their  forefathers 
were  the  aboriginal  inhabitants  of  the  place, 
and  were  Hindoos  in  scarcely  anything  else 
but  name.  It  is  in  evidence  that  all  their 
principal  ceremonies  have  been  all  along  and 
are  still  performed  by  Bengalee  priests  ;  that 
their  marriages  and  sradhs  are  celebrated 
after  the  Bengal  manner,  and  that  their  wor- 
ship is  conducted  in  the  same  way.  No  one, 
we  think,  cau  read  the  evidence  of  the 
appellant's  witnesses  without  remarking  that, 
when  speaking  of  the  law  of  the  Mitakshara, 
they  were  deposing  to  what  they  were 
altogether  ignorant  of,  and  that  as  a  matter 
of  ^t  they  knew  no  difference  between  the 
two  systems  of  law. 

We  know  of  no  authority,  and  have  been 
Bhown  none,  to  the  effect  that  when  lands 
situate  in  one  distriet  are  arbitrarily  transfer- 
red by  Government  to  anotlier  having  a 
different  system  of  law  in  matters  of  succes- 
sion, that  the  owners  of  those  lauds  are  to  be 
presumed  lo  change  their  observances  with 
their  districts.  The  presumption  we  under- 
stand to  be  quite  the  other  way,  and  it  would 
be  for  the  appellants  to  show  that  Someer 
Singh's  family  on  being  transferred  from 
Beerbhoom,  a  Bengal  District,  to  Bhaugul- 
pore,  a  Behnr  one,  changed  the  law  under 
which  they  had  been  heretofore  living  to  that 
of  their  new  habitat.  This  has  not  been 
attemptedi  and  they  have  failed  to  show  that 
tlie  law  of  the  family  was  originally  the 
llitaksbara,  and  that  they  have  kept  to  it  all 
along,  notwithstanding  that  for  many  years 
tliey  were  residents  of  a  part  of  the  coontry 


where  the  law  of  the  Dayabhaga  undoubtedly 
prevailed. 

The  Judge  has  given  a  careful  resum^  of 
the  evidence  on  both  sides,  and  it  is  not 
necessary  for  us  to  recapitulate  it.  On  that 
evidence  we  find  that  Someer  Singh's  family 
wus  always  governed  by  the  law  of  tlie 
Dayabhagti,  the  lex  loci,  and  that  the  succes- 
sion should  go  as  provided  for  by  that  law. 

We  now  come  to  the  first  issue.  And  it 
having  been  admitted  that  Someer  Singh  lefl 
six  legitimate  sons,  the  question  is^  as  the 
Judge  remarks,  mainly  narrowed  to  the  dates 
of  their  several  deaths,  as  upon  this  will 
depend  the  amount  of  share  to  which  Prithee 
Singh,  one  of  those  sons,  is  entitled. 

We  agree  with  the  Judge  in  thinking  it 
proved  that  Teeluk  Singh  survived  all  his 
brother  and  half-brothers  but  Prithee.  It 
is  admitted  that  Doorbejoy  and  Darbar 
survived  Gazie  and  Huree,  and  were  them- 
selves killed  in  the  Sonthal  insurrection,  and 
it  will  be  a  question  in  the  calculation  of 
shares  as  to  the  dates  of  their  respective 
deaths.  But  if  Teeluk  survived  them  all, 
his  sons  would  take  a  part  of  their  shares, 
and  Prithee's  portion  would  be  assessed 
accordingly. 

Mr.  Gregory,  for  the  appellant,  has  objected 
strongly  to  the  Judge's  reception  as  evidence 
of  certain  letters  which  passed  between  ihe 
district  authorities  shortly  after  the  Sonthal 
insurrection  was  quelled,  and  which  go  to 
show  that  Teeluk  Singh  was  alive  at  that 
time.  It  appears  that  the  original  letters 
were  produced  in  Court,  and  we  are  not 
shown  that  the  appellant  took  any  objection 
to  their  genuineness,  or  that  the  copies  of 
them  which  were  filed  with  the  record  were 
not  true  copies.  We  think  that,  under  Sec- 
tion 74  Act  I  of  1872  (Tlie  Evidence  Act), 
these  letters  would  be  public  documents 
forming  a  record  of  the  acts  of  public  ofii- 
cers,  to  wit,  the  Deputy  Commissioner,  the 
Collector,  and  the  Commissioner,  and  as  such 
would  be  receivable  in  evidence.  But 
besides  this  there  is,  we  consider,  very  fair 
evidence  as  to  the  existence  of  Teeluk  Singh 
afl;er  the  insurrection.  It  is  not  denied  that 
his  sradh  Was  performed  at  least  one  year 
afier  that  date,  and  if  he  had  as  the  plaintiff 
asserts  died  before  the  insurrection,  there  is 
no  reason  why  his  sradh  should  net  also  have 
been  performed  before  according  to  usual 
custom,  for  one  of  the  plaintifPs  witnesses 
says  that  Teeluk  died  six  or  seven  months 
before  the  disturbances  began, 

Theu  remains  the  calculation  as  to  shares. 
Mr.  Kennedy  for  the  respondent  contends 
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that  Prithee  Siogh  cannot,  under  any  circum- 
stances, be  entitled  to  more  tlian  he  has  got, 
as  he  is  barred  by  the  statute  of  limitations, 
Manick  having  held  the  entire  property  ad- 
Tersely  to  his  brothers  for  more  than  twelve 
years  before  the  date  of  suit.  The  answer 
to  this  objection  seems  to  be  plain.  The 
family  is  admittedly  still  a  joint  undivided 
one,  and  tiierefore  Manick's  possession  would 
be  the  possession  of  all  the  brothers,  and 
there  would  be  no  adverse  holding. 

Each  of  the  six  sons  of  Someer  had  one 
sixth  of  the  property.  When  Manick  died 
Lis  share  went  to  his  sou  Doorbejoy.  We 
are  not  told  the  dates  of  the  decease  of 
Huree  and  Gazie,  but  it  is  in  evidence  that 
they  both  died  before  Doorbejoy,  Teeluk, 
Durbar  and  Prithee.  Their  shares,  there- 
fore, two-sixths  would  have  gone  in  equal 
parts  to  the  surviving  three  brothers,  Durbar, 
Teeluk  and  Prithee,  the  nephew  Doorbejoy 
being  the  grandson  of  Someer  by  his  first 
wife,  and  therefore  of  the  half-blood  only  to 
Gazie  and  Huree,  being  excluded  by  the 
brothers  of  the  whole  and  half-blood,  vide 
Kylash  Chunder  Sen  vs.  Gooroo  Churn  Sen, 
III  Weekly  Reporter,  43.  Doorbejoy  and 
Durbar  were  killed  on  the  same  day,  and 
there  is  no  reliable  evidence  to  show  which 
of  the  two  died  first.  Doorbejoy's  share 
would  go  to  his  daughter,  and  Durbar*8 
would  be  divided  between  Teeluk  and  Pri- 
thee. On  Teeluk's  death,  his  accumulated 
shares  would  go  to  his  four  sons. 

Thus  on  Gazie  and  Huree's  death,  Dur- 
bar, Teeluk  and  Prithee  would  each  hold  a 
4  annas  5|  pie  share  of  the  estate.  On 
Durbnr's  death,  Durbar's  portion  would  go 
in  equal  shares  to  the  two  surviving  brothers 
Teeluk  and  Prithee,  whose  shares  would 
then  be,  in  the  language  usually  employed 
in  speaking  of  division  of  estates,  6  annas 
8  pies  each.  The  Judge  does  not  explain 
how  Prithee  would  succeed  to  a  one- sixth 
share  only. 

We  are  of  opinion,  therefore,  that  Prithee 
should  be  declared  entitled  on  a  partition  to 
khas  possession  of  a  6-anna  8-pie  share  of 
Someer's  estate.  The  property  being  still 
joint  and  undivided,  we  cannot  give  him  a 
decree  for  khas  possession,  but  he  will  be 
entitled  to  separate  possession  of  that  share 
on  the  estate  being  divided,  and  until  then  he 
will  be  entitled  to  collect  a  6-auna  8-pie 
share  of  the  rents. 

Each,  party  will  pay  their  own  costs  in- 
curred in  the  Privy  Council  an^  in  the 
Courts  after  remand. 


The  18th  February  1875. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges, 

Lmitation-^Act  IX  of  1871  sch.  II  AH  167. 

Case  No.  423  of  1874. 

Miscellaneous  Appeal  from  an  order  pa$8ed 
by  the  Judge  of  Shahabad,  dated  the  2Ut 
August  1874,  affirming  an  order  of  the 
Moonsiff  of  Sasseeram^  dated  the  16/A 
May  1874. 

Chuudee  Boy  and  others  (JudgraeutHleblors) 
Appellants^ 

versus 

Isree  Pershad  Narain  Singh  Bahadoor 
(Decree-holder)  Respondent. 

Baboo  Roop  Nath  Banerjee  for  Appellants. 

Mr.  C.  Gregory  and   Moonshee  Blakmed 
Yusoof  for  Respondent. 

To  meet  a  plea  of  limitation  a  judgment-debtor  vis 
held  entitled  to  a  deduction  of  the  time  occupied  bf 
him  in  prosecuting  his  claim  in  the  Civil  Court  aocod- 
ing  to  the  directionB  of  the  Collector. 

Kemp,  J. — The  grounds  now  token  by  the 
pleader  who  appears  for  ihe  appellants  were 
not  raised  at  all  in  the  first  Court,  and  oulj 
in  part  before  the  Judge.  In  the  first  Court 
the  contention  as  between  the  decree-holder 
and  the  judgment-debtor  was  whether  the 
judgment-creditor  was  to  be  allowed  tlie 
time  which  was  occupied  in  litigating  his 
claim  as  against  the  purchaser  from  Gobur- 
dhun,  the  surety.  The  Moonsiff  held  that 
that  time  ought  to  be  deducted,  and  tliNt, 
deducting  that  period)  the  present  applicatioD, 
mrhich  was  made  on  the  2ist  July  1873,  was 
in  time,  inasmuch  as  the  litigation  witli 
reference  to  the  purchase  by  GuneMur 
Pershad  did  not  terminate  until  the  28tli  of 
July  1871.  In  appeal  before  the  Judge,  tbe 
judgment-debtor  attempted  to  raise  a  further 
question  as  to  whether  the  decree  was  not 
barred,  nothing  having  been  done  between 
the  30th  August  1862  to  the  2drd  of  August 
1865.  The  Judge  says  that  this  is  a  new 
point  raised  for  the  first  time  before  him, 
aud  that  the  papers  were  not  before  him 
which  would  enable  him  to  decide  that 
question.  He,  therefore,  dismissed  the 
appeal.  Then  in  this  Court  another  point  is 
raised,  that  nothing  was  doue  from  the  30th 
of  November  1865  to  1869,  but  this  wis 
not  raised  in  the  grounds  of  Bpeoial  appeal 
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or  takcQ  in  the  Court  below.  We  think 
with  the  Court  below  that  the  judgment- 
creditor  was  entitled  to  the  time  whicli  was 
oceapied  in  prosecuting  his  claim  io  the 
Cifil  Court  according  to  the  directions  of 
the  Collector,  These  proceedings  terminated 
on  the  28th  of  July  1871,  and  the  present 
application,  dated  the  2l8t  July  1873,  is 
therefore  in  time. 

The  special  appeal  is  dismissed  with  costs. 
Pleader's  fees  two  gold  mohurs. 


The  18tli  February  1875. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

Ut  VIII  (B.C.)   0/1869  «.  29— "  itfo7iM«''— 
Act  V  (B.C.J  of  1867. 

Case  No.  296  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Rungpore^  dated  the  \^th  September 
1873. 

Luciimeeput  Singh  Bahadoor  (Plaiutiff) 
Appellant^ 


Raj  Coomaree  Dabee  (Defendant) 
Respondent. 

h.  R,     T,    Allan    and  Baboos  Sreenath 
Boss  and  Rash  Beharee  Ghoss  for  AppeU 

iaut. 

Baboo  Tarinee  Kant  Rhuttacharjee 
for  Hespoudeut. 

The  "months"  mentioned  in  Act  VIII  (B.C.)  of  18C9 
*•  29,  mean  calendar  months  according  to  the  English 

calendar. 

Phear,  J. — Wb  are  bound  by  the  Bengal 
Cooncil  Act  No.  V  of  1867  to  read  the 
"three  months"  of  Section  29  Act  VIII 
(6.C.)  of  1869  as  meaning  calendar  months  ; 
and  we  think,  that  in  the  absence  of  any 
tiding  tending  to  show  the  contrary,  they 
most  also  mean  calendar  months  according 
to  the  English  calendar.  The  decision  in 
tbe  18  Weekly  Reporter,  page  403,  and 
also  that  in  the  13  Weekly  Reporter, 
page  183,  both  of  which  have  been  referred 
^9  support  this  view.  It  follows  that  the 
decision  of  the  Court  below  is  a  right  deci- 
«ion.  The  appeal  is,  therefore,  dismissed 
^ith  costs. 


The  18lh  February  1875, 
Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

Ijmalee  Property — Suit  to  recover  an  undivided 
Share— Review — Special  Appeal, 

Case  No.  721  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  5th 
January  1874,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  ISth  December  1871. 

Pnrbntty    Churn   Doss  and  others 
(Defeuduuts)  Appellants, 

versus 

Protap  Chunder  Sen  and  another  (PlaintifiEs) 
Respondents. 

Mr.  M.  M.  Ghose  and  Baboos  Mohinee 
Mohun  Roy,  Nullit  Chunder  Sen,  and 
Bharut  Chunder  Dutt  for  Appellants. 

Mr.  J.  T.  Woodroffe  and  Baboos  Rash 
Beharee  Ghose  and  Doorga  Mohun  Doss 
for  Respondents. 

A  sait  to  recover  possession  of  an  undivided  share  of 
a  putnee  talook,  where  the  title  to  the  share  as  against 
the  zemindar  depends  upon  a  grant  made  to  the  plaintiff 
and  others  ijmalee,  cannot  rightly  proceed  until  the  co- 
sharers  are  made  parties. 

Where  a  District  Judge,  as  the  Lower  Appellate  Court, 
reviewed  his  predecessor's  judpraent  and  reversed  his 
decision,  and  the  High  Court  in  special  appeal  saw  no 
ground  on  which  it  could  rightly  disturb  tlie  judgment 
in  question,  it  set  aside  the  review  and  restored  the 
judgment. 

Phear,  J.  —  In  the  plaint  this  suit  is 
described  as  a  suit  to  recover  possession 
together  with  mesne  profits  of  a  5-anna 
share  of  the  putnee  talook  Mouzahs  Baria 
and  Alinuggur,  which  talook  bears  a  sudder 
jumma  of  Rs.  409-7,  and  appertains  to  a 
certain  zemindaree  formed  of  a  10-anna  odd 
krant  shure  of  Pergunnah  Baroda  khat. 

The  plaint  goes  on  to  suy  that  the  afore- 
said share  {i.  e.,  the  6-anna  share)  of  the 
entire  talook  had  in  the  time  of  former 
zemindars  been  created  a  minis  talook  at  the 
permanent  jumma  of  Rs.  102  odd;  that 
afterwards  Government  having  purchased 
the  zemindaree  at  auction  confiimed  and 
acknowledged  the  aforesaid  talookdaree  right 
and  repeatedly  granted  the  putnee  settlement 
of  the  16  annas  of  the  two  mouzahs  to  the 
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plaintiff's  father  Kali  Churn  Sen  and  others 
in  ijmalee :  that  under  this  settlement  Kali 
Churn  Sen  (alone)  held  the  share  in  suit 
(i.e.,  the  5-anna  share  of  the  entire  settled 
putnee)  :  but  that  the  defendant  Iiaving  pur- 
chased the  zemindaree  right  of  Government 
in  Agrahan  1270  illegally,  in  the  same 
montby  ousted  Kali  Churn  from  the  ^-anna 
share  of  the  talook  which  he  thus  held,  and 
on  this  ground,  Kali  Churn  being  dead,  the 
plaiotiff,  his  son,  seeks  to  recover  back  frijm 
the  defendants  this  6-anQa  share. 

In  the  defendants'  written  statement  it  is 
first  objected  that  the  questions  of  right 
raised  by  the  plaintiff  in  the  present  suit  are 
the  same  as  those  which  were  heard  and 
determined  adversely  to  the  plaintiff  in  a 
suit  which  the  present  plaintiff's  father  Kali 
Churn  Sen  brought  against  the  present 
defendants  in  the  Collector's  Court,  a  Court 
competent  to  entertain  them,  and  that  there- 
fore they  cannot  now  be  raised  again.  It  is 
then,  amongst  other  things,  stated  tliat  the 
Goverumeut,  after  purchasing  the  zemindaree 
in  1835  at  an  auction  sale  for  arrears  of 
revenue,  set  aside,  as  it  had  a  right  to  do,  all 
the  encumbrances  on  the  zemindaree,  and 
amongst  them  the  putnee  talook  in  question  : 
that  it  refused  to  make  other  than  temporary 
settlements  with  the  talookdars ;  that  it 
never  in  fact  recognized  the  talookdar's 
rights;  these  rights  are  therefore  legally  put 
an  end  to;  and  moreover  the  plai miffs  are 
barred  by  lapse  of  time  from  questioning  the 
decision  of  the  Government  in  this  matter. 

It  is  finally  added  that  the  defendants  had 
no  hand  in  dispossessing  the  plaintiff's  father  : 
that  the  Government  was  in  khas  possession 
when  the  defendants  purchased,  and  they 
took  over  that  possession  and  have  been 
since  holding  it  in  good  faith. 

In  a  passage  of  the  plaint,  which  has  not 
yet  been  referred  to,  it  is  admitted  that  the 
plaintiff's  father  Kali  Churn,  after  being  dis- 
possessed of  the  property  which  is  the 
subject  of  the  present  suit,  brought  a  suit  in 
the  Collector's  Court  against  the  present 
defendants  seeking  to  recover  possession  of 
the  same  property,  and  the  Collector's  Court 
entertaining  the  suit  under  Clause  6,  Section  3, 
Act  Xof  1859,  dismissed  it. 

The  first  question,  therefore,  between  the 
parties  in  the  present  suit  is  the  question 
whether  the  decision  of  the  Collector's  Court 
effected  a  res  adjudioata  in  respect  of  the 
plaintiff's  right  to  recover  possession. 

It  is  to  be  observed  that  the  plaintiff  does 
not  set  up  any  right  to  the  tulook  indepen- 
dent of  the  consent  of  the  Ggverumeut  «Aer 


the  purchase  of  the  zemindaree.  The  plain* 
tiff's  case  is  that  the  Government,  after 
acquiring  the  zemindaree  by  auction-purchue, 
recognized  and  assented  to  the  ta[ookd«ree 
rights  of  liis  father  and  his  co-sharers.  The 
defendants  say  that  the  Government  put  &q 
end  to  those  rights.  The  substantial  qoettion 
in  the  suit  on  the  merits  is,  did  the  GoTern- 
ment  put  an  end  to  the  talookdaree 
rights,  &c. 

The  Inst  question  is,  did  the  defendants 
turn  the  plaintiff's  father  out  of  possession 
or  keep  him  or  the  plaintiff  out  of  posses- 
sion. 

In  the  Court  of  first  instance,  the  Sub- 
ordinate  Judge  seemed  to  be  of  opioioD  that 
the  principal  matters  of  title  alleged  bj  the 
plaintiff  were  made  out  by  him,  but  be 
thought  that  the  evidence  failed  to  attieb 
this  title  to  the  subject  of  his  claim.  fi» 
words  are  : — 

*'  As  talookdars  of  a  5-anna  share  tM 
''was  reduced  into  a  distinct  talook,  aid  tiie 
**sudder  jumma  of  it  Rs.  129-15-6  ppble 
''with  the  jumma  of  the  other  sluiti 
"amounting  in  all  to  Ra.  409-7,  the  plaimiSj 
*'  want  5-16ih8  of  the  lands  in  villages  B&rti 
'*  and  Aliuuggur.  From  this  it  is  inauitesi 
*' that  though  the  plaintiffs  are  owners  of  a 
''  distinct  small  talook  in  villages  Baria  aoii 
"Aliuuggur,  they  want  to  hold  5-l6tbof 
**  the  lands  of  those  villages  jointly  witli  the 
*' other  talookdars  who  have  ll-16tb8  share. 
'*  Plaintiffs'  lalook  contains  a  small  area  of 
'<  20  droons  2  kanecfS  7  gundas  2  knks  lo 
**teels,  which  has  been  distinctly  set  apart 
*'  from  the  rest  of  the  talookee  lands  tbai 
**  belong  to  the  other  talookdars  who  paid 
**  their  sudder  jumma  jointlj;  therefore 
'^plaintiffs  cannot  be  allowed  to  enter tlic 
*'  villages  armed  with  a  decree  and  tnke 
''  5-16ths  of  the  lands.  The  plaintiffs'  pre* 
*'  decessors,  as  is  evident  from  the  testimooy 
"  of  their  own  witnesses,  held  the  lands  of  tlte 
'*  village  apart,  and  made  separate  cullectioos; 
'^  therefore  they  cannot  sue  for  the  joint 
''possession  of  the<5-i6ths  of  the  villages- 
''They  ought  to  have  claimed  the  20  drooo^ 
"  odd  kanees  which  really  belonged  to  tlieir 
"  talook,  and  to  which  the  limitation  of  1^ 
"  years  could  not  apply.  To  decree  the  20 
*'  droons  odd  kanees  would  be  contraiy  to 
"  the  prayer  in  the  plaint:  besides,  it  wooi<i 
"  be  hard  to  ascertain  the  land  in  the  village 
*'  as  the  boundary  of  the  land  is  not  gi^ea  io 
"  the  plaint,  nor  have  the  plaintiffs  adduced 
"  the  survey  chitta  whereby  their  talook  of 
"  20  droon§  aud  odd  kanees  has  been  demar* 
"  cated,  and  set  apart  from  the  portion  ^ 
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^tbe  other  talookdars  who  have  ll-16tb8 
^  share  of  the  lands  of  Ihe  same  Tillages. 
^  To  deoree  for  the  plaintiff  under  such  cir- 
"  cnmstances  would  not  only  be  decreeing 
^  for  what  tbej  do  not  want,  bat  it  would  be 
*^  also  inpoesible  to  execute  the  decree.  The 
^^case  isy  iherefore,  dismissed  with  costs." 

This  seems  to  us  a  ver  j  right  conclusion^ 
and  as  the  plaintiff  did  not,  so  far  as  we  can 
learn,  at  any  time  ask  that  his  claim  might 
be  amended,  or  that  he  might  have  leave  to 
bring  a  fresh  suit,  the  result  was  inevitable 
that  the  suit  should  be  dismissed  uncondi- 
tiooally. 

On  appeal  against  the  decree  of  the  first 
Court,  tlie  Officiating  Judge  of  the  District, 
Mr.  Allen,  did  not  dissent  from  the  Sub- 
ordinate Judge's  view  of  the  evidence  upon 
the  footing  of  whieh  the  suit  had  been  dis- 
missed below,  but  he  held  further  that  the 
suit  ought  to  be  dismissed  on  the  ground 
that  inasmuch  as  the  subject  of  suit  was  an 
undivided  share  of  two  entire  mouznlis,  the 
title  to  which  share  as  against  the  zemindar, 
according  to  the  evidence,  depended  upon  a 
grant  made  to  the  plaintiff  and  others  ijmnlee, 
tiie  suit  could  not  rightly  proceed  until  the 
co-sharers  were  made  parties.  This  ruling 
also  seems  to  us  to  have  been  correct.  It 
was  specially  necessary  in  this  case  that  all 
the  parties  interested  in  the  subject  of  suit 
should  be  before  the  Court,  because  while 
the  plaintiff's  evidence  showed  that,  as  against 
the  other  owners  of  the  entire  tatook  he  was 
entitled  to  a  specific  quantity  of  land  only  in 
the  talook,  by  his  plaint  he  was  claim  in  <; 
from  his  zemindar  an  undivided  share  of  the 
whole  talook.  Moreover,  he  was  seeking  to 
compel  his  zemindar  to  recognize  the  inde- 
pendence of  his,  the  plaintiff's,  share  in  tlie 
talook  upon  evidence  which  showed  that  in 
terms  at  any  rate  the  talook  was  granted 
rjmalee  to  plaintiff's  father  and  others. 

Neither  of  these  conclusions  would  neces- 
sarily have  effected  a  judicial  determination 
of  the  matter  of  suit  between  the  pnrties 
had  the  plaintiff  in  due  time  applietl  that  his 
suit  should  be  set  right  in  the  Court  of  first 
instance.  It  does  not  appear  that  he  did 
so  even  in  the  Court  of  appeal. 

Tlie  Judge,  however,  also  decided  the 
principal  issue  on  the  merits  of  the  case 
against  the  plaintiff.  He  expressly  stated 
that  the  evidence,  read  by  liie  light  of  a 
certain  decision  of  the  Privy  Council  which 
will  be  presently  again  mentioned,  satisfied 
him  that  the  Government,  after  purchasing 
the  zemladaree,  put  an  end  to  all  the 
ViatntAfi'a  then  existing  talookdaree  rights, 


and  that  if  the  Government  at  the  same 
time  or  subsequently  in  the  capacity  of 
zemindar  granted  the  plaintiff  any  new 
rights,  these  fell  far  short  of  that  which  he 
was  claiming  in  this  suit  from  the  defendants. 

With  these  views  Mr.  Allea  dismissed  the 
appeal,  and  so  left  the  plaintifi^s  suit  dismiss- 
ed unconditionally.  We  have  been  unable 
to  discover  any  such  error  in  Mr.  Allen's 
judgment  or  in  his  treatment  of  the  case  as 
would  be  sufficient  to  justify  us  in  disturbing 
his  decision  on  special  appeal. 

This  judgment  was  passed  on  28th  August 
1873.  Shortly  after  this  date  Mr.  Fowie, 
Judge  of  the  District,  for  whom  Mr.  Allen 
had  been  officiating,  returned  to  his  duty, 
and  on  the  22nd  December  1873  he  admitted 
an  application  for  a  review  of  his  predeces- 
sor's judgment. 

On  review  of  tlie  judgment  Mr.  Fowle 
completely  reversed  the  decision  of  Mr. 
Allen,  and  decreed  the  plaintiff's  claim  with 
costs  and  interest  at  6  per  cent,  per  annum, 
and  this  decision  has  come  up  to  us  on 
special  appeal. 

Neither  the  grounds  upon  which  the 
review  was  granted,  nor  the  grounds  upon 
which  the  final  decision  was  based,  are  very 
clearly  given  by  Mr.  Fowle.  He  dwells 
much  upon  the  erroneous  interpretation 
which  he  thinks  Mr.  Allen  put  upon  the 
word  talook  as  understood  at  the  present 
time,  and  thinks  that  the  impression  created 
by  the  error  into  which  Mr.  Allen  had  fallen 
runs  through  the  whole  of  his  judgment. 
It  seems  to  have  escaped  Mr.  Fowie's  notice 
that  Mr.  Allen  expressly  limited  his  remarks 
to  the  meaning  of  the  word  as  used  in  the 
old  Regulations.  But  whether  Mr.  Fowle 
be  right  or  not  in  thus  convicting  Mr.  Allen 
of  error,  it  does  not  appear  to  us  that  the^ 
error  if  made  could  in  any  substantial  degree 
have  infiuenced  Mr.  Allen's  conclusions  on 
the  questions  as  to  which  his  finding  has 
been  stated.  It  clearly  did  not  materially 
affect  the  conclusion  that  the  plaintiff's 
evidence  of  exclusive  enjoyment  of  land  did 
not  serve  to  prove  his  right  to  an  undivided 
share  of  two  villages.  Neither  does  it  seem 
that  it  could  have  affected  his  conclusion 
based  on  the  evidence  that  the  share  of 
property  which  the  plaintiff  sought  to 
recover,  by  whatever  name  it  might  be  called, 
had  never  been  separately  recognized  by  the 
zemindar,  but  was  an  undivided  share  of  a 
tenure  enjoyed  with  others,  and  that  therefore 
these  others  were  necessary  parties. 

Still  less,  if  we  may  say  so,  could  it  have 
led  him  astray  in  regard  to  his  conclusion 
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drawn  from  the  eTidenoe  that  the  Goyern- 
menty  after  it  bought  the  zemindaree,  put  an 
end  to  all  the  plaintifF's  previously  existing 
rights. 

But  this  error  apart,  the  Judge  appears  to 
have  been  also  of  opinion  that  the  deciaiou 
of  the  Privy  Council  in  a  certain  so  called 
onalogous  case,  wherein  the  Judge  says  the 
particulars  were  the  same  as  in  this  case, 
rendered  it  obligatory  on  Mr.  Allen  to  find 
upon  the  evidence  which  is  in  this  record 
that  the  Government  did  not  at  any  time, 
after  obtaining  the  zemindaree,  put  an  end 
to  the  previously  existing  talookdaree  righis. 

As  to  this,  it  is  enough  for  us  to  say  that 
the  two  principal  ingredients  in  the  case 
referred  to,  upon  which  their  Lordships  of 
the  Privy  Council  mainly  rested  their  judg- 
ment, are  absent  from  the  present  By  the 
plaintiff's  own  admission  the  talookdaree  right 
which  he  asserts  in  this  suit  was  created  in 
Magh  1234  (1828)  and  not  before  1822,  and 
so  far  as  the  evidence  on  the  record  goes  to 
show  the  Government  after  becoming 
zemindar  never  took  any  proceedings  in  the 
way  of  enhancing  rent.  But  in  the  fornaer 
case  it  was  because  Mr.  Colvin's  letter  in- 
dicated a  disposition  on  the  part  of  Govern- 
ment to  recognize  rights  of  earlier  date  than 
1822  as  distinguished  from  those  of  later 
date,  and  because  Government  afterwards 
took  steps  to  enhance  the  rent  of  the  tenure 
in  question,  thus  impliedly  assenting  to  its 
continuance  in  a  mourasee  character;  that  the 
Privy  Council  thought  that  the  right  con- 
clusion of  fact  was  that  the  Government  had 
never  put  an  end  to  the  entire  tenure,  though 
it  had  had  the  right  to  do  so,  if  it  had  chosen. 
It  plainly  does  not  follow  that  the  Privy 
Council  would  have  come  to  the  like  con- 
clusion on  the  materials  which  form  the 
present  case. 

It  seems  to  us,  therefore,  that  neither  the 
error  which  Mr.  Fowle  imputes  to  Mr.  Allen 
in  regard  to  his  conception  of  the  meaning 
of  a  **  talook,"  nor  the  decision  of  the  Privy 
Council  in  the  case  cited  or  both  together 
serve  to  show  that  it  was  requisite  for  the 
ends  of  justice  that  Mr.  Allen's  judgment 
should  be  reviewed,  and  we  cannot  find  that 
Mr.  Fowle  had  any  other  grounds  than  the 
grounds  which  those  afforded  for  granting 
the  review. 

Mr.  Fowle's  own  judgment  on  the  merits 
is  exceedingly  short,  and  does  not  deal  with 
the  evidence  at  all.  He  furnishes  us  with 
110  reasons  whatever  for  thinking  that  his 
view  of  the  effect  of  the  evidence  is  in  any 
respect  better  than  that  of   Mr.  Allen's; 


certainly  none  for  thinking  that  Mr.  AHen's 
judgment  was  so  wrong  thatitwasnecessaiy 
for  ends  of  justice  that  it  should  be  reviewed 
and  altered. 

On  the  whole,  we  are  of  opinion  that 
there  ought  to  have  been  no  review,  and  that 
Mr.  Allen's  judgment  ought  to  remain  the 
judgment  of  the  Lower  Appellate  Coart 
And  we  have  ali*eady  said  that  there  is  no 
ground  apparent  to  us  upon  which  we  coald 
rightly  disturb  that  judgment  on  speciil 
appeal. 

In  this  view,  it  is  not  necessary  for  us  to 
consider  the  question  whether  or  oot  this 
suit  is  barred  by  the  decree  in  the  former 
suit  between  the  same  parties  in  the  Revenue 
Court.  Neither  do  we  express  any  opinioa 
upon  the  merits  of  the  case,  which  do  not 
come  before  us  on  this  special  appeal 


The  19th  February  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C  Pontifex, 
Judges. 

Trust  Property-^  Collector-- Act  XL  of  1858 
s,  7 — Removal  of  Guardians  or  Managers. 

Case  No.  380  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan^  datti 
the  24/A  August  1874. 

Bajeasuree  Debia  (Opposite  Party) 
Appellanty 

versus 

Jogendro  Nath  Roy  (Petitioner)  Respondent 

The  Advocate  General,  and  Raboos  Kalee 
Prosunno  Dutt,  Sham  Lall  Mitterv^i 
Luckhee  Ohunder  Hose  for  Appellant. 

Messrs  J.  T.  Woodroffe  and  C.  P.  Hilh 
and  Baboo  Rash  Beharee  Ghose  for  Be- 
spoudent. 

Where  a  trust  is  created  under  a  will  for  certain  pnr- 
poses  mentioned  in  the  wiU,e.^M  the  maintenance  ot 
religious  worship,  charitable  institutions,  Ac,  the  pro- 
perSes  belonging  to  the  trust  cannot  be  taken  charge  w 
by  the  Collector  under  Act  XL  of  186U. 

An  application  for  the  removal  of  guardians  or  parb«s 
appointed  to  take  charge  of  the  estate  of  a  minor  under 
Act  XL  of  1868  8.  7,  must  be  supported  by  P«»»  « 
malversation  or  misconduct  such  as  would  aftonl  som- 
cient  ground  for  removal. 

Kemp,  J.— On  the  19th  of  May  1867 
Saroda  Pershad  Roy  died.    He  left  a  will 
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dftted  (he  I7tit  of  September   1865.     Under 
ihatwill  he  uppointeJ  the  appellant  before 
OB,  his  wife,   Sreemnttj  Rajessuree  Debia, 
and  the  opposite  party  Jogeudro  Natb  Roy, 
IS  mamigers  of  his  estate  und  guardians  of 
the  oiioor  son  Lulleet  Mobuu  Roy.     Under 
tliifl  will  he  created  a  trust  for  the  following 
purposes, — namely,  for   the   worship   of  the 
idol  Shib  Thakoor,  which  was  constituted  by 
his    grandfather    and    his    motber    in     the 
&fflily-hou8e  ;  for  the  support  of  a  dispensary 
which  had  been  erected  at  his  expense'  with 
tbesaaction  of  Ooverument,  and  also  for  the 
;    pvpose  of  providing  food  and   rniment  in 
I    ftfpetoiiy  for  50  persons,  lame,  diseased,  or 
odierwise  deserving  of  charity.     For  these 
porposes  several    properties  paying  a  jummu 
of  00  small  amount  or   within   a  few  rupees 
of  10,000  rupees  per  annum,  were  set  aside  ; 
these  properties  will   be  found   fully  set  out 
Id  the  tupseel  appended   to    the  will.     It 
appears  that  everything   went   on  smoothly 
from   the    date    of    the     death    of   Saroda 
Perahad    Roy    in     1867   until   the   10th  of 
August  1874.     On  that  date,  Jogeudro  Nath 
Boj  petitioned  the  Judge  of  Burdwan  to  the 
effect  that   the    lady    Sreemutty   Rnjessuree 
tod  himself   could     not    agree ;    that   this 
iiisonioQ  had  led  to  confusion  in  the  manage- 
ment of    the    estate ;    that   the   lady    had 
misappropriated  and  was  still  misappropriat- 
ing the  assets  of  the   estate.     He,   therefore, 
pnyed  the  Court  to  call  upon  her  to  show 
ctQse  why    the   certificates   which   had  been 
pttied  to  her  under  the   provisions  of  Act 
XL  of  1858    and    Act    XXVII  of    1860, 
fitodd  not  be   recalled.     The  Judge,   upon 
^u  petition,    without  taking  any    eviden(;e 
ttd  simply    upon    the   affidavit  of  Jogendro 
^ath   Roy,   which    is    in    the   terms  of  the 
petition,  issued  a  perwannah    to  the  Nazir  i>f 
bi«  Court,    under  which    that    officer  was 
directed  to  carry  out  the  orders  contained  in 
it  before  the  lady   Rajessuree  Debia  had  nny 
opportunity  of   showing   cause   against   the 
petition  upon  which  Jogeudro  NatU  obtained 
a  rule.    The    perwannah    is   to  this  effect : 
tliat  Jogendro  Nath  has  stated  that  he  cannot 
*gree  with  you,   Sreemutty  Rajessuree  ;  thai 
iQ  consequence  considerable   confusion  in  the 
njinagement  of  the  estate  has  accrued  ;   that 
joa  have,  and  are  still,   misappropriating  the 
assets  of  the  estate  ;  and  therefore  ho  prays 
that  (he  estate  may  be,  under  the  provisions 
of  the  14th   clause  of  the  will,  tnken   under 
the  protection  of  the  Court  of  Wards.     The 
Judge   further    recites    in    the    perwannah 
^t  this  is  supported  by  the  clause  14  of  the 
^ill;  and   therefore    "you    are  ordered  to 


*'  show  cause  within  ten  days  why  the  certifi- 
'*  cates  granted  to  you  "  under  the  aboveuamed 
Acts  should  not  be  recalled.  "  You  are  fur- 
*'  ther  ordered  that  until  final  orders  have  been 
*'  passed  upon  the  petition  of  Jogeudro  Nath 
*'  Roy,  not  to  alienate  or  in  any  other  way 
"  misappropriate  the  estate  of  Saroda  Pershad 
"  Roy ;  and  you  will  give  free  access  to  the 
'*  Nazir  into  the  premises  occupied  by  you 
**  for  the  purpose  of  preparing  lists  of  the 
"  property  of  Saroda  Pershad  Roy."  On  the 
same  date,  namely, — on  the  lOth  of  August 
1874, — a  further  perwannah  was  issued  to 
the  Nnzir  that  he  was  to  make  an  entrance 
into  the  premises  (?t^Cv5  «tc^  ^fif^l)  of 
the  late  Saroda  Pershad  Roy  and  make  a 
list  of  the  whole  of  the  properties  belonging 
to  \\U  estate.  That  the  Nazir  carried  out  the 
orders  of  the  Court  most  efiectually  is  clear 
from  the  inventory  filed  on  the  record,  for  on 
cursorily  glancing  over  that  paper  I  find  that 
the  very  wearing  apparel  of  Rajessuree 
Debia  and  her  sister  were  seized  hy  the 
Nazir;  they  were  found  in 'an  old  petarah 
and  removed.  It  appears  that  Rajessuree 
remonstrated  against  the  harshness  of  these 
proceedings,  but  that  remonstrance,  as  far  as 
I  can  ascertain,  appears  to  have  been  without 
etfect;  and  the  whole  of  the  moveable  property 
including  pots  and  pans,  in  fact  every  thing 
that  could  be  found,  was  removed  and  made 
over  by  the  Judge's  order  to  the  Collector. 
The  roobakaree  of  the  Judge  to  that  effect 
18  on  the  record.  The  order  of  the  Judge, 
which  is  now  appealed  a<;ain8t,  is  dated  the 
24th  of  August  1874.  The  Judge  says  that 
when  the  case  was  called  on,  the  pleaders  for 
Rajessuree  Debia,  the  appellant  before  us, 
applied  for  a  postponement  on  the  ground 
that  their  Counsel,  owing  to  some  accident, 
had  been  unable  to  attend.  It  appears  that 
Mr.  Branson,  who  appeared  for  Jogendro 
Nath,  although  instructed  to  oppose  this 
application,  left  the  mutter  to  the  Court  and 
did  not  press  it  The  Judge  then  goes  on  to 
observe  that  he  gave  the  pleaders  one  hour's 
time  to  decide  whether  they  would  file  any 
objections  to  the  petition  filed  by  Jogendro 
Nnth  Roy,  but  that  they  declined  to  put  in 
any  answer,  probably  because  they  thought  it 
better  to  press  for  a  postponement  to  enable 
them  to  obtain  the  advise  of  Counsel  as  they 
were  themselves  opposed  by  Counsel  ;  but  be 
that  as  it  may,  the  Judge  would  not  allow 
any  further  time,  and  holding  that  it  was 
very  necessary  that  the  estate  of  the  minor 
should  be  placed  under  efficient  management, 
and  observing  further  that  it  was  within  his 
personal  knowledge  that  crimiiiMl  cases  wero 
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multiply iog  betweeu  the  parties,  uhhougli  it 
is  not  shown  who  iDstituted  those  crimiDal 
cases,  thought  proper  to  direct,  under 
Section  21  oiP  Act  XL,  the  Collector  to  take 
charge  of  the  whole  estate  of  the  late  Saroda 
Pershad  Roy.  It  is  said  by  Jogendro  Nath 
Roy  in  his  affidavit,  that  the  minor  LuUeet 
Moll u  11  Boy,  who,  I  may  observe,  is  bis 
sou-ill-law,  and  who  is  admittedly  about  15  or 
16  years  of  age,  joined  him  in  the  application, 
but  wlieth^r  he  joiued  him  or  not  is  a  matter 
of  very  Utile  consequence. 

It  a() pears  to  us  that  the  Judge  was  wrong 
in  directing  the  Collector  to  take  charge  of 
the  whole  of  this  estate  under  the  provisions 
of  Act  XL  of  1858.  It  is  clear  from  the 
terms  of  the  will  of  the  late  Saroda  Pershad 
Roy,  that  certain  properties  have  been 
dedicated  to  the  worship  of  Shib  Thakoor, 
and  that  a  trust  has  also  been  created 
with  respect  to  other  properties  for  the 
purposes  detailed  in  the  will, — namely,  the 
maintenance  of  tlie  dispensary  and  of  the 
charitable  institution  set  forth  at  the  com- 
mencement of  this  judgment.  Therefore  the 
Collector  clearly  could  not,  under  Act  XL, 
take  charge  of  such  property.  Then  under 
Section  7  Act  XL  of  1858,  Jojjendro  Nath 
Roy  and  tlie  lady  Rnjessuree  Dehia  were 
appointed  in  virtue  of  the  will  of  the  late 
Saroda  Pershad  Roy  ;  they  were  willing  to 
undertake  the  trust,  and  it  was  compulsory  on 
the  Court  under  tliat  Section  to  appoint  them 
as  guardians  to  have  charge  of  the  property 
of  the  minor.  Under  Section  19  of  the  Act, 
the  parties  appointed  under  Section  7  by 
virtue  of  a  will  or  deed  may  be  sued  in  the 
Civil  Court  by  any  relative  or  friend  of  the 
minor,  at  any  time  duriug  the  continuance 
of  the  minority,  for  accounts,  and  under 
Section  21  .the  Civil  Court  can,  for  any 
sufficient  cause,  recall  any  certificate  granted 
under  the  Act,  and  direct  the  Collector  to 
take  charge  of  the  estate.  In  the  case 
referred  to  before  the  Full  Bench,  to  be  found 
iu  Volume  VII,  Weekly  Reporter,  two  ques- 
tions were  put  to  the  Full  Bench, — namely, 
whether,  under  any  circumstances,  a  certificate 
granted  under  Section  7  could  be  recalled 
summarily  under  Section  21  ;  and  secondly, 
whether  such  certificate  could  be  recalled  sum- 
marily without  any  accounts  taken  in  a  resrular 
suit  under  Seciiou  19.  The  Full  Bench 
lield  that  the  Court  could,  under  the  provisions 
of  Section  21,  recall  a  certificate,  although 
that  certificate  had  been  granted  under  Sec- 
tion 7,  and  although  no  civil  suit  had  been 
brought  under  the  provisions  of  Section  19  ; 
but  the  Court  in  the  judgment  delivered  by 


Sir  Barnes  Peacock,  referring  to  a  decision 
by  Justices  Steer  and  Caropb^l,  reported  in 
Marshall's  Reports,  page  2^,  entirely  concar- 
red  with  those  learned  Judges  in  holding  that 
any  application  for  the  removal  of  giuurdians 
or  parties  appointed   to  take  charge  of  the 
estate  of  a  minor  under  Section  7,  must  \yt 
supported  by  proof  of  malversation  or  mis- 
conduct  such  as  would  afford  sufficient  groand 
for  such  removal.     Now,  in  this  case,  we  find 
in   tlie  first   place  that,   under  tlie  will  of 
Saroda    Pershad,    a  trust  was  created  for 
certain  purposes  mentioned  in  tlie  will,  vA 
that   the   properties  belonging  to  the  trust 
cannot  be  taken  charge  of  by  the  Collector 
under  Act  XL  of  1858  ;  and  in  the  secood 
place    that    Sreemutty    Rajessuree,  without 
having   been  given  sufficient  time  to  sfaov 
cause,  and  without  any  evidence  or  proof  of 
any  malfeasance  or  misappropriation  oo  her 
part,  has  been  summarily  removed  frootlie 
position  of  trust  which  she  holds  uo^  tk 
will  of  her  late  husband.     We  think,  there- 
fore,  that  the  order  of  Judge  in  this  on 
cannot   be   supported  and    that  it  mustb* 
reversed.     The  Judge   will   be  directed  ti 
restore  the  property  to  its  former  poeitioii- 
that  is  to  say,  to  the  possession  of  the  partiei 
from  whom  it  was  taken. 

The  appeal  is  decreed  with  costSi    Pleiwler'i 
fees  five  gold  mohurs. 


The  4th  January  1875. 

Present  : 

The   Hon'ble  Louis  S.  Jackson  andW.F. 
McDonell,  Judges. 

Rent  Suit— Cause  of  Actian^Limitation. 

Case  No.  10  of  1874. 

Regular  Appeal  from  a  decision  passed  bf 
the  Subordinate  Judge  of  Jessore,  daUd 
the  3rd  November  1873. 

Bnroda  Kant  Roy  Bahadoor  (Plaintiff) 
Appellant, 


Ch under  Coomar  Roy  and  others 
(Defendauts)  Respondents, 

Raboos  Ashootosh  Dhur  and  Obhog  Churn 
Rose  for  Appellant. 
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Baboos  Unnoda  Pershad  Banerjee,  Sreenath 
DosSy  nnd  Bungshee  Dhur  Sen  for  Re- 
spondents. 

OerUin  suits  brought  in  the  Collector's  Court  for  rent 
of  1270  and  subsequent  years  having  been  dismissed  in 
coDsequence  of  the  defendant's  plea  that  the  whole  of 
tbe  estate  had  been  resumed,  and  that  there  was  no 
Satinet  land  for  which  plaintiff  was  entitled  to  any 
separate  rent,  plaintiff  was  obliged  to  bring  a  civil  suit 
to  estaibllah  his  right  to  recover  those  rents.    Having 
obibdaed  a  decree,  he  brought  a  suit  for  arrears  of  rent 
fzoB  1171  to  1279 ;  but  obtained  a  decree  for  the  rents 
ci  tfaee  years  only,  the  cause  of  action  for  the  years  pre- 
vious to  1277  having  been  considered  to  be  barred. 

HxLO  that  this  decision  was  right,  as  there  was 
nothing  to  prevent  the  plaintiff  from  including  in  the 
civil  suit  which  he  brought,  or  any  previous  suit,  a  claim 
for  rent  as  well  as  for  declaration  of  right 

JcLckson^  J.— This  is  a  suit  for  arrears  ojf 
rent  held  by  the  defendants  under  a  jummai 
potiah  within  the  plaintifTs  zemindaree.  It 
appears  that  tlie  last  rent  paid  by  the  defend- 
ants previous  to  this  suit  was  for  the  year 

1270  ;  that  suits  had  been  brouglit  for  rents 
of  sabsequent  years  apparently  in  the  Col- 
lector's Court,  but  were  disnaissed  in  conse- 
quence of  the  defendants'  plea  that  the 
entire  lands  of  Tildanga,  where  the  land  in 
dispute  was  situated,  had  been  resumed,  and 
that  there  was  no  distinct  land  for  wliicli  the 

plaintiff  was  entitled   to  any  separate  rent. 

On  that  ground  the  plaintiff*  had   failed  to 

'     recover  tiie  rents  which  he  had  sued  for,  in- 

doding  the  rents  of  1271  to   1275,  and  the 

plaintiff  was   therefore   obliged   to   bring  a 

civil  suit,  which  he  did  sometime  in  the  year 

1870,  to  establish  liis  right  'to  recover  those 

leots,  and  that  snit  was  brought  at  a  valuation 

of  Bupees  28,000,  and  a  decree  was  made  on 

the  30th  December  1871,  which  was  «fl5rmed 

by  the  High  Court  on  the  3rd  June  1873. 

Plaintiff  having  obtained  this  decree  followed 

op  his  advantage  by  bringing  the  present 

suit,  which  was  filed  on  the  30th  July  1878, 

and  comprehended  the  arrears  of  rent  from 

1271  to  1279.  The  Subordinate  Judjje  who 
heard  this  suit  gave  plaintiff  a  decree  for  ihe 
rents  of  1277,  1278,  and  1279,  but  he  held 
the  cause  of  action  to  be  barred  in  respect 
of  the  remaining  rents. 

It  is  now  objected  in  appeal  before  us  that 
the  plaintiff'  is  not  really  barred,  inasmuch  as 
he  had  been  prevented  from  prosecuting  his 
stilt  for  rent  by  the  conduct  of  the  defendants, 
Qnd  the  case  of  Ranee  Sumo  Moyee  against 


Shushee  Mookhee  Burmonee,*  in  XII  Moore's 
Indian  Appeal  Cases  is  relied  upon.     That 
was  a  very  peculiar  case.     The  defendant 
there,  who  was  a  putnee  talookdar,  had  fallen 
into  arrears  of  renr,  and  the  superior  landlord, 
Ranee  Sumo  Moyee,  brought  the  talook  to 
sale.    Another  person  became  the  purchaser, 
and  the  defendant  had  been  put  out  of  pos- 
session, nnd  the  other  party,  t?iz.,  the  pur- 
chaser,   installed.     Proceedings    were   then 
taken  to  set  aside  the  sale  of  the  putnee  on 
the  ground  of  irregularity,  and  ultimately  the 
sale   was   set   aside.     The  Ranee  then  sued 
the  putneedar,  who  had  recovered  possession, 
for  the  rent,  and  that  suit  was  held  to  be 
harred  in  consequence  of  three  years  having 
expired.     The  Judicial  Committee  held  thnt^ 
in  the  first  place,  it  was  perfectly   clear  that 
the  cause  of  action  accrned  at  the  time  at 
which,  the  sale  having  been  set  aside,  the 
obligation  to  pay  this  sum  of  money  revived, 
and  also  that  upon  the  fnir  construction  of 
the  32nd  Section  of  that  Act.  the  time  had 
really  not  run.     Their  Lordships'  view  of 
the  case   was  this,  thnt  "  upon  the  setting 
*'  aside  of  the  sale  and  the  restoration  of  the 
''  parties  to  possession,  they  took  back  the 
"  estate  subject  to  tlie  obligation  to  pay  the 
*'  rent ;  and   that  the   particular  arrears  of 
**  rent  claimed  in  this  action  must  be  token 
"  to  have  become  due  in  the  year  in  which 
**  that  restoration  to  possession  took  place." 
Now  it  is  quite  clear  that  in  the  situation  of 
the   parties  in    the  case    of   Rauee    Surno 
Moyee,  no  suit  could  have  been  successfully 
maintained  against    Shushee  Mookhee   until 
she  was  replaced  in  possession  of  the  talook 
on  the  reversal  of  the  sale.     That  is  not  the 
case  in  the  suit  before  us,  because  the  tenants 
were  in  possession  of  the  land  and  there  was 
nothing  to  prevent  the  landlord  from  includ- 
ing in  the  suit  which  he  brought  in  1870,  or 
in  any  previous  suit  which  he  had  brought 
for  the  same  purpose,  a  claim  for  rent  as 
well  as  declaration   of  his  right.     It  cannot 
be   said,   therefore,   that   the    plaintiff    was 
placed  by  the  decree  of  the  Civil  Court  in 
1871  or  1873,  and  not  till  then,  in  a  position 
to  bring  the  present  suit.     We  think  the  Sub- 
ordinate Judge  rightly  held  that  the  suit  for 
arrears   of  rent   before   the  year   1276  was 
barred,  and  this  appeal  must  be  dismissed* 
We  make  no  order  as  to  costs. 


♦  11  W.  R.,  P.  C,  5. 


Digitized  by 


Google 


282 


Civil 


THE    WEEKLY    REPORTER.       RuUtigs,      [Vol.  XXIII. 


The  13tli  January  1875. 

Present  : 

The  Hon'ble  L.  S.  Jackson  nntl  W.  F. 

McDonell,  Judges. 

Limitation^ Act  IXof\%n  Scked.  11  No.  167- 
Decree-holders^Executian  Piecemeal, 

Case  No.  429  of  1874. 

Miscellaneous  Appeal  from  an  oider  pass- 
ed by  the  Subordinate  Judge  of  Pureed- 
pore,  dated  the  26th  June  1874. 

Foez  Buksh  Chowdhry  (Judgment-dehtoi) 
Appellant, 

versus 

Sttdut  AH  Khan  (Decree-holder)  Uespondejit. 

Baboos   Mphinee    Mohnn    Roy   luid    Grija 
Sunkur  Mojoomdar  for  Appellnnt. 

Baboos  Sreenath  Pass  and  Nnllit  Chunder 
Sen  fur  Respondeui. 

Where  an  application  was  made  and  proceedings 
taken  to  enforce  or  keep  in  lorce  a  decree,  limitation 
ruqs  from  the  date  of  such  application,  not  from  the 
date  of  the  proceedings. 

The  purchaser  of  a  share  in  a  decree  cannot  be  allow- 
ed to  take  out^piecemeal  execution ;  but  the  Court  may 
allow  the  decree  to  be  executed  as  a  whole  on  his 
application,  taking  steps  to  protect  the  interests  of  the 
other  decree-holders. 


Jackson,  J.— There  are  at  least  two  fWfal 
oHjf  ciiona  to  the  order  of  the  Lower  Court  in 
this  case,  one  of  which  is  that  tlie  application 
was  harred.  No.  167  of  tlie  second  schedule 
of  the  Limitation  Act  provides  that  the 
period  of  limitation  in  such  cases  is  three 
years,  which  period  beigus  to  run,  where 


there  has  l)een  a  previous  applicatioQ  to 
enforce  or  keep  in  force  the  decree,  from  tbe 
date  of  such  application.  Now  it  appears 
that  a  previous  application  of  that  aatare 
had  been  made  in  August  1870.  Tbe  applica- 
tion of  the  creditor  now  before  us  was  made 
in  September  1873,  being  more  than  three 
years  from  the  date  of  the  previous  applica- 
tion. It  is  urged  that,  under  that  preyions 
application  of  August  1870,  proceedinga  bad 
been  taken,  the  property  had  been  sold,  and 
money  recovered  ;  bnt  the  Act  does  not  allow 
limitation  to  run  from  the  date  of  such  pro- 
ceedings, but  only  from  the  date  of  the 
application.  In  a  recent  case  referred  to  tlie 
Full  Bench,*  the  Court  felt  itself  obliged  to 
hold  that  a  perfectly  abortive  applicatioD, 
which  was  meant  by  the  execution  creditor 
to  be  abortive,  and  under  which  nothing 
whatever  had  been  done,  would  serre  to 
keep  the  decree  alive  for  three  years  from 
date  of  that  nppUcation,  and  it  seems  to  be 
the  unfortunate  result  of  the  provisionsof 
this  Act  that  while,  on  one  hand,  a  colluave 
or  indolent  judgment-debtor  is  amply  pro- 
tected, on  the^  other  hand  a  really  diligent 
and  honest  creditor  is  placed  in  a  far  worw 
position  than  he  was  in  under  the  old  Ae^ 
and  is  in  fact  seriously  discouraged.  Bot 
that  is  a  result  for  which  we  are  w^ 
responsible,  but  the  Legislature.  ' 

The  second  objection  to  the  order  is  that, 
on  this  occasion,  as  on  the  previous  occasion 
in  which  there  was  no  appeal,,  an  applicant 
has  been  made,  and  allowed  to  execute  a 
decree  against  the  defendant ;  to  nae  the 
words  of  the  Court  below,  **  in  proportion  of 
the  share  purchased  by  him," — that  is  to  tty» 
the  parties  have  been  allowed  to  take  out 
piecemeal  execution  of  this  decree  on  tlie 
allegation  that  they  have  purchased  the  in- 
terests of  one  or  more  parties  who  are 
entitled,  as  they  say,  to  represent  the  original 
decree-holder  in  various  proportions.  This 
ought  not  to  have  been  done.  The  result  of 
this  procedure  might  be  that  the  aggr^^ 
of  the  shares  which  the  parties  claim  t<^ 
execute  might  exceed  the  entire  decree,  which 
indeed  appears  to  have  been  the  case  in  tbe 
(iresent  instance.  The  Court  could  have 
allowed  the  applicant  to  execute  the  decree 
ns  a  whole,  taking  steps  to  protect  the  inter- 
ests of  the  other  decree-holders.  The  order 
of  the  Lower  Court  is  set  aside  with  costs, 
five  gold  mohurs. 


»  22  W.  R.,512. 
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Tlie  19th  February  1875. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.   Monis, 
Judges, 

Contribution  Suit— Decree — Judgment-debtor^ $ 
Heirs. 

Case  No.  808  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Raj  shaky  e,  dated 
the  I5th  January  lS74y  affirming  a  deci- 
iion  of  the  Subordinate  Judge  of  that 
district^  dated  the  SI st  December  1872. 

Raali  Munjoree    Cliowdliraiu    (one    of    the 
Defend tiuts)  Appellant^ 

versus 

Radlm  Soonduree  Dossee  and  another 
(Pluiatiff*)  Respondents. 

M>oo  Kishen  Doyal  Roy  for  Appellant. 

^ahoo  Issur  Chunder  Chucherbutty  for 
Kespoodents. 


The  liability  of  each  of  the  defendants  in  a  contribu- 
pon  suit  b  not  a  joint  bat  a  several  liability.  Accord- 
ragl?  the  plaintiff  is  bound  to  make  ont  that  the  persons 
*^hom  he  sues  have  each  a  separate  liability  to  hun,  and 
the  decree  ought  to  determine  separately  the  amount  of 
noiwy  to  be  contributed  by  each. 

A  deceased  debtor's  heir  is  only  liable  to  pay  the  debt  ont 
"*«  property  of  the  deceased  which  comes  into  his  hands. 

Where  the  debt  is  a  judgment-debt,  the  proper  mode 
ot  enforcing  liability  is  not  by  a  separate  suit,  but  by 
Pfoiecuting  execution  proceedings. 


-PAfar, /.-.-The  plaint  in  this  case 
wsclosea  a  most  deplorable  story  of  ill- 
foonded  litigation. 

It  appears  that  one  Goluck  Chander 
Uowdhry,  being  liable  with  the  present 
plaintiff  and  Gooroo  Churn  Sannyal  and 
Anand  Nath    Sannyal    and     various    other 


persons  for  the  due  payment  of  the  Govern 
raent  revenues  of  a  certain  mehal,  paid  the 
whole  of  the  revenue  himself.  Thereupon, 
he  brought  a  suit  for  contribution  ac;ainst  his 
co-sharers,  t.  e.,  the  present  plaintiff  and  the 
other  persons  who  have  just  been  named  or 
referred  to.  In  that  suit  he  obtained  a  decree 
against  them  all  jointly  for  the  amount  of 
money  which  he  had  paid  to  Government,  less 
his  own  share  of  the  joint  liability.  And  he 
executed  this  decree  acrainst  Gooroo  Ciiurn 
and  Anund  Nath  Sannyal  alone.  This 
having  happened,  and  Gooroo  Churn  Sannyal 
having  died,  Prosunno  Moyee  Debee,  as 
guardian  of  Debendro  Nath  Sunnyal,  the  son 
of  Gooroo  Churn  Sannyal,  brought  a  suit 
against  the  present  plaintiff  and  the  other 
co-sharers  of  the  mehal,  excepting,  we 
suppose,  Goluck  Chunder  Snnnyal,  in  order  to 
obtain  from  them  contribution  to  the  payment 
which  her  deceased  husband  had  made  in 
excess  of  his  own  share.  And  in  the  second 
case,  as  in  the  first,  a  joint  decree  for  contri- 
bution was  given  a^rainBt  all  the  defendants. 
This  decree,  the  plaintiff  says,  after  having 
been  transferred  through  several  hands,  was 
satisfied  by  him,  who,  as  he  says,  thereby  saved 
the  properties  of  his  co-shareholders  from 
the  liability  of  being  sold  at  an  auction. 
And  on  this  ground  he  brings  a  third,  suit 
for  contribution  against,  we  may  say  shortly, 
all  the  co-sharers  who  had  not  been  plaintiffs 
in  the  preceding  suits,  and  also  one  Choy- 
tunno  Chunder  Roy,  the  nephew  and  heir  of 
Gourango  Chunder  Roy  deceased,  who  had 
been  one  of  the  defendants  in  the  preceding 
suits.  This  is  the  suit  which  is  now  before 
us. 

The  Lower  Courts  have  given  a  decree, 
not  precisely  a  joint  decree,  against  all  the 
defendants,  but  for  fiortions  of  the  money 
claimed  separately  against  some  of  them  and 
as  regards  the  residue  of  that  money  jointly 
against  all  the  rest,  including  among  them 
Choytunno  Chunder  Roy,  the  heir  of 
Gourango  Chunder  Roy  deceased. 

Now  at  this  day  it  may  be  said  that 
nothing  is  clearer  than  that  a  decree  in  a 
suit  for  contribution  ought  to  determine 
separately  the  amount  of  money  which  is  to 
be  contributed  by  each  one  of  the  contributors 
respectively.  Tlie  liability  of  each  of  the 
defendants  in  a  contribution  suit  is  not  a  joint 
liability  :  it  is  a  several  liability  depending 
upon  questionsof  equity  and  justice,  between 
himself  and  all  the  other  parties  to  the  suit 
inclusive  of  the  plaintiff.  It  is  the  very 
purpose  of  a  contribution  suit  to  prevent  and 
displace  such  a  succession   of  suits    as   lias 
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occarred  in  the  present  instance.  Therefore 
by  the  very  case  of  tlie  plaintiff,  who  comes 
into  Court  stating  that  he  has  been  made 
jointly  liable  with  others  to  contribute  in  a 
contribution  suit,  he  is  bound  to  make  out 
that  the  persons  whom  he  sues  in  this  suit 
have  each  a  separate  liability  towards  hira. 

We  are  not  culled  upon  now  to  say  what 
was  the  effect  as  between  the  different 
parties  to  these  successive  suits  of  the  irre- 
gularities in  the  form  of  the  decrees  passed 
in  them  respectively.  It  is  enough  for  the 
determination  of  the  present  appeal  for  us 
to  say  that  the  plaintiff  in  the  present  suit  is 
bound  to  show  what  the  several  liability  of 
each  one  of  the  defendants  whom  be  now 
sues  is,  on  the  footing  of  the  obligation  which 
he  makes  the  basis  of  his  suit. 

As  regards  Choytuno  Ch under  Roy,  the 
plaintitif  does  not  pretend  that  he  was  bound 
by  the  decree  made  in  favor  of  Prosunno 
Moyee  Debee.  He  is  only  sought  to  be  made 
liable  here  as  being  the  heir  and  represen- 
tative of  one  Gourango  Chunder  Roy,  who 
was  one  of  the  parties  defendant  bound  by 
that  decree*  This  being  so,  Choytuno 
Chunder  Roy  is  not  primarily  liable  in  this 
suit.  He  is  only  liable  to  pay  the  debt  of 
Gourango  Chunder  Roy,  supposing  there  was 
any  debt  due  from  him  to  the  present  plaintiff, 
out  of  the  property  of  Gourango  Chunder 
Boy  which  has  come  into  his  hands.  And 
the  mode  of  enforcing  a  liability  of  that  kind, 
if  the  debt  has  assumed  the  form  of  a 
judgment-debt  is  not  by  a  separate  suit,  but 
by  the  prosecution  of  execution  proceedings 
in  the  suit  which  terminated  in  the  decree 
against  Gourango  Chunder  Roy.  And  if  we 
enquire  further  and  ask  what  was  the  debt 
that  Gourango  Chunder  Roy  was  bound  to 
pay  to  the  present  plaintiff  under  the  decree 
made  in  favor  of  Prosunno  Moyee  Debee,  we 
find  that  there  is  no  specification  of  that 
debt  at  all,  and  indeed  could  not  be.  That 
was  a  suit  for  contribution  brought  by 
Prosunno  Mojee  Debee.  If  it  had  any  real 
foundation  at  all,  the  liability  determined  by 
it  was  the  liability  of  Gourango  Chunder 
Roy  upon  the  grounds  of  equity  and  good 
conscience,  to  pay  a  certain  sum  of  money 
to  Prosunno  Moyee  :  it  could  not  determine 
any  debt  due  from  Gourango  Chunder  Roy 
to  the  present  plaintiff.  He  was  one  of  the 
co-defendants  in  that  suit.  That  suit  then 
did  not  determine  any  debt  of  Gourango 
Chunder  Roy  in  favor  of  the  present  plaintiff 
which  Choytunno  Chunder  Roy  was  bound  to 
discharge  out  of  the  property  come  to  his 
bauds.    And  if  it  had  done  so,  then,  as  has 


been  already  mentioned,  the  present  sait  is 
not  the  proper  proceeding  for  the  purpose  of 
making  him  liable. 

But  it  may  be  said  that  so  far  as  Choytanno 
Chunder  Roy  is  concerned,  this  is  asait 
brought  against  Gourango  Chunder  Roj 
deceased  in  the  person  of  his  representative 
Clioytunno  Chunder  for  the  purpose,  first  of 
determining  the  extent  of  Gonrango's  origloal 
liability  towards  the  plaintiff,  and  tlien  of 
following  his  assets  into  the  hands  of 
Choytunno.  If  so,  there  is  no  ground  stated 
in  the  plaint  upon  which  Gourango's  liability  \ 
to  contribute  towards  the  money  paid  by  the  | 
plaintiff  could  be  measured.  It  is  not  even 
said  that  he  was  jointly  bound  with  die 
plaintiff  by  the  decree  which  was  paid  off :  it 
sterns,  on  the  contrary,  to  be  implied  tint 
Cboytunno  was  so.  And  although  there  is 
a  general  statement  to  the  effect  that  tk 
plaintiff  saved  some  joint  properties  of 
himself  and  the  defendants  from  the  liaiuiify 
to  be  sold  in  auction  by  paying  the  debts  of 
the  defendants,  there  is  not  the  sligUte^ 
indication  of  tbe  actual  amount  by  wti^ 
the  plain tifi  had  so  relieved  any  one  of  Uie 
defendants  in  particular,  or  any  clue  gifei 
by  which  that  amount  could  be  ascertained. 
And  the  Court  of  first  instance  in  its  judg- 
ment said  : — '*  Even  in  this  suit  none  of  the 
*'  parties  can  show  such  good  and  reliable 
*'  evidence  from  which  the  specific  amounts 
"  of  liabilities  of  the  respective  parties  can 
'*  be  ascertained."  And,  in  fact,  neither  of 
the  Lower  Courts  has  determined  the  sum  of 
money  which  Gourango  was  bound,  upon 
either  the  obligation  of  the  joint  decreia  or 
that  founded  on  the  relief  of  his  property,  to 
contribute  towards  the  plaintiff's  payment; 
the  Subordinate  Judge  has  expressly  stated 
that  it  could  not  be  determined.  It  is,  there- 
fore, useless  to  remand  the  case  for  retrisl 
of  that  issue,  and  we  have  already  pointed 
out  that  Choytunno  can  only  be  made  liable 
in  this  suit  to  pay  the  actual  debt  of 
Gourango  to  the  extent  of  the  assets  come 
to  his  hands. 

It  seems  to  us,  therefore,  for  all  reasons 
that  the  decree  of  the  Lower  Courts  is  an 
erroneous  decree  so  far  at  least  as  it  affected 
Choytunno  Chunder  Roy.  And  the  present 
appellants  are  the  representatives  of  Cboy- 
tunno Chunder  Roy  now  dead,  who  have 
been  allowed  to  bring  the  present  appeal. 

We  are  of  opinion  that  tjie  decrees  of  the 
Courts  below  should  be  reversed  so  far  as 
concerns  Choytunno  Chunder  Roy  and  the 
suit  dismissed  with  costs  against  him  io  all 
the  Courts. 
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The  19th  Febraary  1875. 
Present  : 

The  HoD'blft  E.  G.  Birch  and  W.  F. 
McDooell,  Judges. 

Decree  incapable  of  Execution— Act  VIII  of 
1859  s.  190. 

Cuse  No.  490  of  1874. 

Iliseellaneous  Appeal  from  an  orde*-  passed 
by  the  Judge  of  Dacca^  dated  the  17 th 
July  1874,  modifying  an  order  of  the 
Moontiff  of  Moonsheegungcy  dated  the 
211/  May  1874. 

Darbaree  Sajal  (Judgment-debtor) 
Appellant^ 

versus 

Fata  Dbalee  (Decree-holder)  RespondenL 

Baboo  Huree  Mohun  Chucherbutty 
for  Appellant. 

Baboo  Kishen  Dyal  Roy  for  Respondent. 

A  decree  giving  possession  of  a  specified  quantity  of  land 
withoot  denning  boundaries  is  incapable  of  execution. 

Where  such  a  decree  is  made,  the  decree-holder's 
Remedy  lies  in  an  immediate  application  to  the  Court  to 
hive  it  rectified. 

Bireh.<f  /. — ^In  this  case  the  plaintiff  sued 
to  obtain  possession  of  6  kanees  of  land. 
The  8oit  was  dismissed  by  the  Moonsiff. 
The  plaintiff  then  appealed  to  the  Subor- 
dioite  Jud^e  against  this  order  of  dis- 
niisal ;  and  one  of  his  grounds  of  appeal 
mihat  the  defendant  had  admitted  that  the 
pliiotiff  was  in  possession  of  1  kanee  11 
mdas  2  cowries  nnd  1  krant  of  the  land. 
The  Subordinate  Judge  affirmed  the  order 
of  the  Moonsiff  as  to  the  rest  of  the  laud, 
but  held  that  the  plaintiff  was,  upon  the 
idmission  of  the  defendant,  entitled  to  pos- 
session of  that  1  kanee  11  gundas  2  cow- 
ries and  1  krant.  He,  therefore,  gave  the 
plaintiff  a  decree  for  that  quantity  of  land. 
That  decree  it  is  now  sought  to  execute, 
aod  the  Judge  has  held  that,  although  no 
boundaries  are  given  in  the  decree,  the  plain- 
tiff is  under  that  decree  entitled  to  select 
1  kanee  11  gundns  2  cowries  and  1  krant 
of  land  within  the  limits  of  the  6  kanees 
he  ori^riually  sued  for.  Against  that  order 
■his  special  appeal  is  preferred ;  and  it  is 
contended  here  that,  inasmuch  as  the 
decree  does  not  conform  to  the  provisions  of 
Section  190  of  the  Civil  Procedure  Code, 
it  is  incapable  of  execution  ;  and  it  is  fairly 
contended  that  if  the  Judge's  order  is  allow- 
ed to  stand,  and  the  plaintiff  is  to  be  allowed 


to  pick  out  a  certain  area  of  land  wherever 
he  chooses  within  the  boundaries  of  the 
6  kanees  given  in  his  original  plaint,  injustice 
might  ensue.  On  reference  to  the  decree 
it  appears  to  us  that  it  is  incapable  of  exe- 
cution :  and  we  think  we  should  follow  the 
ruling  to  be  found  in  19  Weekly  Report- 
er, page  81,  in  which  it  was  held  that  a 
decree  of  this  nature  could  not  be  executed. 
Tlie  decree  is  a  recent  one,  bearing  date 
the  lOih  June  1873.  If  the  decree  is  in- 
capable of  execution,  the  plaintiff  is  himself 
to  blame.  He  should  have  applied  to  the 
Court  at  once,  as  soon  as  a  copy  of  the  de- 
cree came  into  his  hands,  to  have  it  rectified 
and  drawn  up  in  conformity  with  the 
requirements  of  the  Code. 

We  decree  the  appeal  with  costs,  reverse 
the  order  of  the  Judge,  and  declare  the 
decree  incapable  of  execution. 

Costs  one  gold  mohur. 


The  22ud  February  1875. 

Present  : 

The  Hou'ble  Louis   S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Limitation  Act  Sched.  II  Art  129—Suit  to  set 
aside  an  Adoption— Act  IX  of  1871  s.  7-— 
Right  of  Sait. 

Case  No.  32  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Hooghly^  dated  the  1 5th  January  1874. 

Siddhessur  Dutt  mid  another  (Plaintiffs) 
Appellants, 

versus 

Sham  Chaiid  Nundun  nnd  others 
(Defendants)  Respondents. 

Bahoos   Umbika    Chum   Rose  and  Jogesh 
Chunder  Dey  fur  Appellants. 

Bahoos   Mohinett   Mohun    Roy  and  Bipro 
Doss  Mooherjee  for  Res})oudents. 

In  Act  IX  of  1871  Sched.  II  Art.  129,  the  words 
"  adoptive  father**  must  be  construed  strictly,  and  not  so 
as  to  mclude  mother. 

Where  the  father  died  before  an  adoption  took  place, 
the  period  of  limitation  for  a  suit  to  set  aside  the  adop- 
tion begins  to  run  from  the  date  of  the  adoption. 

A  minor  on  coming  to  age  cannot  avail  himself  of  the 
benefit  of  Act  IX  of  1871  s.  7,  in  respect  of  a  right  of 
suit  which  occurred  before  his  birth. 

Jackson^  «/.— This  is  a  suit  brought  by 
Siddhessur  Dutt  and  Beharee  Lall  Datt 
against  several  persons  to  set  aside  a  false 
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aud  fraudulent  allegation  of  adoptioD,  the 
persoQ  whose  adoption  is  impugned  being  the 
third  nnmed  defendant,  Doorgu  Doss  Nundnn. 
Thb  Doorga  Doss  appears  to  have  been 
aiiopteil  by  Tiipoorn  Soouduree,  the  second 
wife  of  one  Syaram  Nundun,  so  long  ago  as 
the  Bengalee  year  1252,  in  accordance  with 
an  alleged  permission  of  Syaram,  who  himself 
died  in  1251.  The  adoption,  therefore,  htid 
tnkeu  place  about  28  years  before  the  com- 
mencement of  the  present  suit.  The  plaiu- 
titfs  alleged  in  their  plaiut  that  they  have 
come  of  age  respectively  on  the  11th  Assin 
1278  and  the  7th  Poua  1279,  and  that  the 
suit  having  been  commenced  within  tliree  years 
after  the  date  of  their  attaining  majority,  it 
is  in  time.  The  defendants  objected  amongst 
other  things  that  tlie  suit  was  barred  by 
limitation.  Upon  this  bsue  the  Subordinate 
Judge  made  this  observation  :  '*  It  is  to  be 
*'  observed  the  defendants  object  that  the 
'*  plaintiffs'  claim  is  barred  by  limitation,  but 
»*  No.  129  of  Schedule  H  of  Act  IX  of  1871 
<^  provides  that  a  suit  for  setting  aside  an 
<*  adoption  may  be  instituted  within  twelve 
'*  years  from  the  death  of  the  person  making 
**  the  adoption.  HeoceasTripoora  Soonduree, 
"  the  adoptive  mother  of  the  defendant  No.  3, 
**  is  alive,  the  plaintiffs'  claim  cannot  be 
"  barred  by  limitation."  Then  he  refers  to 
a  case  in  which  a  Full  Bench  of  the  High 
Court  determined  that  the  cause  of  action 
for  setting  aside  an  adoption  accrues  after 
the  death  of  the  widow  making  the  adoption. 
It  is  to  be  observed  that  the  expression 
«( person  making  the  adoption"  is  an  incorrect 
paraphrase  of  the  words  of  the  Act.  Art. 
129  of  the  second  Schedule  prescribes  the 
time  when  the  period  begins  to  run,  viz,<,  **  the 
date  of  the  adoption  or  (at  the  option  of  the 
plaintiff)  tlie  date  of  the  death  of  the  adoptive 
father."  Kow  this  does  not  appear  to  be  one 
of  those  cases  in  which  the  word  "  father" 
might  be  construed  to  include  mother, 
and  the  term  '<  adoptive  father"  therefore 
must  be  construed  strictly.  But  in  this  case 
the  father  died  before  the  adoption  had  taken 
place.  The  period,  therefore,  roust  begin  to 
run  from  the  dare  of  the  adoption.  The 
Subordinate  Judge,  after  dbposing  in  that 
way  of  the  plea  of  limitation,  went  on  first 
upon  an  objection  taken  under  Section  2  of 
the  Code  of  Civil  Procedure,  and  then  upon 
the  merits.  He  decided  against  the  plain- 
tiffs upon  the  merits,  and  the  plaintiffs  have 
appealed.  But  the  respondents  having  taken 
an  objection  under  Section  348  against  the 
decision  on  limitation,  we  have  dealt  with  that 
first.    Tlie  plaintiffs  seek  to  escape  from  the 


operation  of  Act  IX  of  1871  by  allegio^ 
minority,  which  they  say  terminated  within 
three  years  before  the  aommencement  of  the 
suit.  In  order  to  be  able  to  claim  that  bene- 
fit, they  must  bring  themselves  within  the 
terms  of  Section  7  of  that  Act,  which  ire 
these  : — '*  If  a  person  entitled  to  sue  be,  at 
*^  the  time  the  right  to  sue  accrues,  a  minor  or 
*'  insane,  or  an  idiot,  he  may  institute  the  suit 
"  within  the  same  period  after  the  disubility 
*'  has  censed,  as  would  otherwise  have  been 
"allowed  from  the  time  prescribed."  Now 
these  two  plaintiffs  were  not  minorB,  and 
were  not  in  existence  at  the  time  that  the 
right  to  sue  accrued,  because  in  this  instance 
the  right  to  sue  accrued  at  the  date  of  the 
adoption.  There  was  no  minor  amongat  the 
plaintiffs  who  was  entitled  to  sue  at  the  time 
when  the  adoption  took  place,  and  therefore 
they  were  not  at  liberty  to  avail  thenuelfes 
at  a  8u)>sequent  time  of  the  benefit  of  ti^ 
provisions  of  Section  7.  There  were  odiar 
persons  wheat  that  time  would  be  heinofthe 
deceased  Syaram,  and  the  right  (o  sue  ittk 
accrued  to  them  could  not  be  kept  indefitutoly 
postponed  till  the  birth  of  the  plaintifr. 
This  seems  also  to  be  the  view  taken  in  ^ 
case  of  Mrino  Moyee  Dal>ee,  printed  at  pag« 
43,  Volume  XXIII,  Weekly  Reporter,  and 
the  point  appears  so  clear  that  it  is  unneces- 
sary to  go  into  the  other  points  raised  in 
appeal.     We  dismiss  the  appeal  with  coata. 


The  22nd  February  1875. 

Praeni : 

The  Hon'ble  A.  G.  Macpherson,  Officiating 
Chief  Justice,  and  the  Hon'bie  E.  G. 
Bircii,  Judge. 

Civil  Court  Ameeiu^Issues  of  Fact. 
Case  No.  1845  of  1874. 

Special  Appeal  from  a  decision  pasted  h\f 
the  Judge  of  Midnapore,  dated  the  ISth 
May  1874,  modifying  a  decision  of  M^ 
Subordinate  Judge  of  that  district 
dated  the  lOth  September  1873. 

Buroda  Churn  Bose  and  another  (Defendant*) 
Appellants^ 

versus 

Ajo'idhya  Ram  Khun  (Plaintiff) 
Respondent, 

Baboo s   Srecnath   Doss  and  Hem  Chunder 
Banerjee  for   Appellants. 
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tiaboos  Kalee  Mohun  Doss  and  Moido  Nath 
Dutt  for  Bespoodent. 

A  Court  has  do  power  to  delegate  to  an  Ameen  the 
trial  of  one  of  the  moat  important  issues  of  fact  in  a 


Macpherson,  C,J. — It  appears  to  us  that 
in  this  case  the  judgment  of  the  Subordinate 
Judge,  who  tried  the  case  in  the  first  instance, 
was  right  ;  and  we  agree  with  him  in  think- 
ing that  the  suit  ought  to  be  dismissed. 

In  the  first  place,  with  reference  to  the 
question  as  to  the  tutawal^  wiio  was  put  iu 
^  account  of  default  mode  in  the  payment 
of  the  rents  of  1276,  being  allowed  to 
remain  in  after  the  arrears  due  at  the  time 
of  his  appointment  had  been  satisfied,  we 
think  tliat  the  construction  put  u(>oq  the 
kabooleut  bj  the  Subordinate  Judge  is  the 
right  construction.  The  kabooleut  gnve  two 
remedies  to  the  zemindar  in  the  event  of  the 
ijaradar  making  default.  The  one  was  that 
Uie  zemindar  might  cancel  the  loose  and 
resume  possession  ;  and  the  other  was  that 
lie  might  appoint  a  Muzatoal^  and  through 
Kim  realize  the  arrears  due.  Looking  at  the 
knbooleut,  we  consider  that  the  suzawal  was 
Co  be  appointed  to  realize  the  arrears  due  up 
to  the  dute  of  his  appointment.  He  was  not 
io  remain  in  collecting  the  rents  for  ever. 
Unless  we  put  this  construction  upon  the 
agreement,  it  would  amount  to  giving  the 
zemindar  power  to  cancel  the  lease,  resume 
the  land,  and  still  hold  the  ijaradar  liable  for 
the  rent.  Such  a  state  of  things  was  evi- 
dently not  contemplated  by  the  parties,  for 
tlie  agreement  provides  expressly  that  the 
ijaradar  shall  remain  liable  for  any  airears 
not  covered  t)y  the  collections  made  by  the 
iuzawalf  but  it  does  not  moke  any  provision 
that  the  ijarndar  shall  continue  liable  for  the 
rent  in  case  of  the  leose  beiug  cancelled  and 
possession  being  resumed. 

The  next  questions  are  os  to  the  amount 
of  the  collections  made  by  the  suzawal,  and 
as  to  whether  there  was  a  default  as  regards 
the  rent  for  the  year  1276,  which  justified 
the  appointment  of  a  suzawal.  We  are  of 
opinion  that,  as  the  case  vow  stands  before 
na,  there  is  no  evidence  as  to  what  the 
amount  of  the  suzawaPs  collections  was. 
The  suzawal  himself  was  not  examined  : 
snd  his  accounts  are  not  in  evidence  in  any 
way.  The  only  evidence  offered  is  the 
report  of  an  Ameen,  who  being  sent  to  the 
place  has  made  a  toomar  after  seeing  the 
rjots  and  their  receipts.  There  has  been 
nothing  in  the  nature  of  a  legal  investigation 
ioto  the  question.    And  if  there  had  been 


any  thing  in  the  nature  of  a  legtil  enquiry 
by  the  Ameen,  the  Court  hod  no  power  to 
delegate  to  an  Ameen  the  trial  of  what  was 
one  of  the  most  important  issues  of  fact  in 
the  case.  The  Ameen  was  not  directed  to 
examine  witnesses  :  he  was  merely  required 
to  enquire  and  report  what  he  found  from 
the  ryots  and  the  papers  which  they  produced 
as  receipts. 

Then  there  is  the  other  point  which  does 
not  appear  to  have  been  token  in  the  first 
Court,  but  which  was  discussed  in  the  Lower 
Appellate  Court,  and  therefore  may  be 
refeiTed  to  now.  There  is  no  evidence  that 
the  defendant  ijaradar  had  made  any  default 
in  respect  of  the  rents  of  1276  ot  the  time 
that  the  suzawal  was  appointed.  It  is  quite 
clear  that  before  the  plaintiff*  could  succeed^ 
it  was  necessary  for  him  to  show  a  distinct 
default  by  the  ijaradar.  Until  he  did  so»  the 
plaintiff  ought  not  to  have  been  allowed  to 
proceed  with  his  suit.  The  defendant  was 
entitled  to  have  the  suit  dismissed,  unless  the 
plaintiff*  proved  his  case  in  the  ordinary 
manner. 

The  appeal  is  allowed,  and  the  plalkitifiTs 
suit  is  dismissed  with  all  costs. 


The  22nd  February  1875. 

Present  : 

The  Hou'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges. 

Act  VIII  of  1859  s,  ^4S— Refusal  to  appoint  a 
Manager. 

Case  No.  426  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
bt/  the  Subordinate  Judge  of  Gya,  dated 
the  5th  September  1874. 

Oottum    Singh  (Judgment-debtor) 
Appellant, 

versus 

Ram  Surun  Lall  (Decree-holder)  Respondent, 

Baboo  Nil  Madhub  Sen  for  Appellant. 

Baboos  Mohesh    Chunder    Chowdkry   and 
Judoo  Nath  Sahoy  for  Respondent. 

Where  a  Subordinate  Judge  was  of  opinion  that  an 
application  for  tlie  appointment  of  a  manager  under 
Act  VIII  of  1859  s.  243,  was  made  only  to  put  off 
payment  of  the  debt,  held  that  he  was  not  wrong  in 
exercising  his  discretion  and  refusing  to  appoint  a 
manager. 

Kemp,  J, — This  is  an  appeal  from  the 
order  nf  the  Subordinate  Judge  of  Gra 
refusing   to  appoint  a  manager    under  the 
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provisions  of  Section  243  of  Act  VIII  of 
1859y  and  a  special  appeal  will  lie  to  this 
Court.  The  decree  is  against  Oottum  Singh 
alone  for  a  sum  of  Rupees  24,000,  to  say 
nothing  of  interest.  The  decretal  order  is 
to  this  effect,  that ''  the  case  be  decreed  on 
''confession  of  judgment  as  against  Oottum 
"  Singh  ;  the  mortgaged  properties  will  be 
*^  sold,  and  if  the  sale  of  these  properties  does 
*'  not  satisfy  the  decree,  other  properties  of 
**  Oottum  Singh  will  be  sold  to  satisfy  the 
''said  decree."  It  appears  that  the  bond 
upon  which  the  decree  was  made  wos 
executed  on  the  30th  of  August  1872,  and 
subsequent  to  that  bond, — that  is,  subsequent 
to  August  1872, — a  division  took  place 
between  Oottum  Singh  and  his  co-sharers, 
and  under  that  division  we  are  informed  that 
Oottum  Singh  is  in  possession  of  only  two 
of  the  mouzahs  mortgaged,  and  that  the 
other  mouzahs  are  in  the  possession  of  his 
oo-sharers.  Oottum  Singh  undertook  in  the 
Court  below  to  obtain  the  consent  of  his 
co-sharers  to  the  appointment  of  a  manager 
for  the  whole  estate,  but  he  has  failed  to  do 
so.  The  Subordinate  Judge,  exercising  the 
discretion  vested  in  him  under  the  Section, 
and  being  of  opinion  that  the  application  to 
appoint  a  manager  was  only  made  to  put  of! 
the  evil  day  and  the  payment  of  the  debt, 
has  refused  to  appoint  a  manager. 

We  think,  under  the  wiiole  of  the  cir- 
cumstances of  the  case  set  out  before  us  in 
the  argument,  that  the  Subordinate  Judge 
was  not  wrong  in  this  case  in  exercising  his 
discretion  in  the  way  he  has  done.  We 
dismiss  the  appeal  with  costs.  Pleader's 
fees  two  gold  mohurs. 


The  23rd  February  1875. 

Present : 
The  Hon'ble  G.  G.  Morris,  Judge. 

Right  of  Occupancy — Khamar  Land — Act  VIII 
(B.C.J  of  1869  «.  6. 

Case  No.  380  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  \st  Subordinate  Judge  of  Mymen- 
singh,  dated  the  Zrd  December  1873, 
modifying  a  decision  of  the  Additional 
Moonsiff  of  Attya,  dated  the  26th  Mdy 
1873, 

Shaikh  Ashruf  (Defendant)  Appellant^ 

versus 

Bam  Kisbore  Ghose  and  another  (Plaintiffs) 
Hespondents. 


Baboo  Tarinee  Kant  Bhuttaeharju 
for  Appellant. 

Baboos  Kishen   Doyal  Boy  and  Eojom 
Nath  Bose  for  Bespondents. 

Where  a  ryot  proyes  possession  for  upwards  of  twdft 
years,  the  mere  fact  of  his  land  being  kkaaar  does  sot 
deprive  him  of  the  right  of  occupancy.  Before  hUcan 
can  be  brought  within  the  Exception 'in  Act  VIII  (B.C.) 
of  1869  8.  6,  it  must  be  shewn  whether  he  has  held  on  i 
lease  for  a  term  or  year  by  year. 

The  point  raised  in  this  special  appeal  is 
that  the  Subordinate  Judge  committed  iq 
error  in  law  in  stating  "  the  land  ia  khamar^ 
therefore  the  defendant  has  no  right  of 
occupancy." 

The  appellant  contends  that  even  if  it  be 
admiited  that  the  land  he  holda  is  kkamtr, 
still  as  he  has  given  evidence  of  possessioo  for 
upwards  of  twelve  years,  it  does  not  follow 
of  necessity  under  the  terms  of  Section  5 
of  the  Rent  Law  (Act  VIII  (B.C.)  of J«59) 
that  he  is  not  a  ryot  with  a  right  (/wra- 
pancy,  and  he  therefore  claims  the  U^js' 
grace  allowed  by  Section  52. 

The  terms  of  Section  6  are  as  followr.- 

"Every  ryot  who  sliall  have  cultifatedtf 
''  held  land  for  a  period  of  twelve  yw!, 
"  shall  have  a  right  of  occupancy  in  the  liod 
"  so  cultivated  or  held  by  him,  whether  it  be 
"  held  under  pottah  or  not,  so  longasbepsys 
<<  the  rent  payable  on  account  of  the  same ; 
''but  this  rule  does  not  apply  to  kkoMff% 
"neej-jote  or  seer  land  belonging  to  tlifl 
"  proprietor  of  the  estate  or  tenure  let  by 
"  him  on  lease  for  a  term,  or  year  by  yeir, 
''nor  (as  respects  the  actual  cultivator) to 
"  lands  sublet  for  a  term,  or  year  by  year,  by 
"  a  ryot  having  a  right  of  occupaocj." 

The  Subordinate  Judge  in  his  judgment 
says  nothing  in  regard  to  the  character  of 
the  tenure  held  by  the  defendant.  He  does 
not  say  whether  he  held  the  tenure  on  i 
lease  for  a  term,  or  year  by  year,  and  coiiw- 
quently  the  defendant  is  e u titled  to  call  oa 
plaintiff  to  produce  proof  on  this  head,  aid 
to  have  the  question  decided  whether  or  oot 
his  case  comes  under  the  Exception  of 
Section  6. 

A  Division  Bench  of  this  Court  (13 
Weekly  Reporter,  page  278)  has  decided 
"  that  there  is  nothing  per  se  in  the  fact  of 
"  the  land  being  neej-jote  (or  khamar) 
*'  which  prevents  a  cultivator  from  acquiring 
"  rights  of  occupancy  in  it.**  In  tliis  ci« 
the  first  Court  appears  to  admit  tW 
defendant  has  held  the  land  upwards  of 
twelve  years,  but  the  Lower  Appelate  Coart 
says  nothing  on  this  point,  nor  does  it  d^^^' 
mine  upon  the  evidence  adduced  by  p^^^ 
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what  are  the  conditions  upon  which  defendant 
Iieldfl  the  land.  The  case  must,  therefore, 
be  remanded  for  determination  of  the  issue 
whether  or  not  defendant  has  acquired  a 
right  of  occupancj  in  the  khamar  land 
which  he  holds  from  the  plaintiff.  Accord- 
log  as  this  issue  is  decided  will  defendant 
be  entitled  or  not  to  the  prlyilege  of  15  days' 
grace  allowed  in  Section  52.  Costs  to  abide 
the  event. 


The  23rd  February  1875. 

Present : 

The  Hon'ble  G.  G.  Morris,  Judge. 

Rent  Suit — Ejectment^  Onus  Prohandi, 

Case  No.  379  of  1874. 

Special  Appeal  from^  a  decision  passed  by 
the  1st  Subordinate  Judge  of  My  men- 
singhy  dated  the  2Sth  November  1873, 
modifying  a  decision  of  the  Additional 
Moonsiff  of  Attiah,  dated  the  26th  May 
1873. 

Shaikh  Ashruf  (Defendant)  Appellant^ 

versus 

Bam  Kishore  Ghose  and  another   (Plaintiffs) 
Respondents. 

Baboo  Nullit  Chunder  Sen  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

ht  suit  )or  arrears  of  rent,  and  for  ejectment  in 
Monqaence  of  non-payment,  where  defendant  challeng- 
«J  the  rate  claimed  as  well  as  plaintiffs  right  to  sue 
aJone,  hkld  that  the  omu  lay  on  plaintiff  to  prove  his 
claim  to  the  rate  of  rent  sued  for  and  to  show  that  he 
was  sole  proprietor. 

It  is  contended  in  this  special  appeal 
that  the  Subordinate  Judge  has  committed 
a  substantial  error  in  law  in  the  investiga- 
tbn  of  this  case,  which  has  produced  an 
error  in  his  decision  on  the  merits. 

The  plaintiff  sued  the  defendant  for  arrears 
of  rent  at  a  certain  rate,  and  for  ejectment 
io  consequence  of  non-payment  of  the  rent. 
The  defendant  objected  that  the  plaintiff 
eoald  not  sue  alone  ;  that  there  were  other 
sliarers  in  the  property  ;  and  that  therefore 
he  could  not  bring  a  suit  in  his  sole  name. 
He  also  objected  to  the  rate  of  rent  claimed 
by  the  plainiiff,  and  he  said  that  he  held  at 
a  lower  rate. 

In  his  judgment  the  Subordinate  Judge 
says:  ''The  defendant  is  the  plaintiff's 
*'  tenant,  therefore  he  must  prove  that  the 
"phiintiff  owns  6- 16th  share,  for  the  excep- 


**  tion  comes  from  him,  and  be  must  sub- 
*'  stantiate  the  fact  that  he  had  paid  the  rent  to 
"  the  extent  of  10-16th  to  others  than  the 
plaintiff."  He  then  goes  on  to  say  that  defend- 
ant has  not  done  this,  as  also  that  he  has 
failed  to  prove  the  rate  of  rent  at  which  he 
claims  to  hold  the  land. 

The  Subordinate  Judge  thus  threw  the 
onus  of  proof,  not  on  the  plaintiff,  but  on  the 
defendant  on  botli  points, — namely,  both  as 
to  the  question  of  shares  and  as  to  the 
question  of  the  rate  of  rent. 

It  is  argued  on  special  appeal  that  this 
is  a  defect  in  law. 

It  appears  to  me  that  this  contention  is 
right.  The  defendant  challenged  the  right 
of  the  plaintiff  to  sue,  and  he  also  challenged 
the  rate  of  rent  claimed  ;  therefore  it  was 
incumbent  on  the  plaintiff  to  show  that  he 
had  a  right  of  suit ;  that  he  was  sole  proprie- 
tor of  the  property  ;  and  that  there  were  no 
other  sharers  to  be  joined  with  him  as  plain- 
tiff in  the  suit.  Consequently  it  was  an 
error  in  law  on  the  part  of  the  Subordinate 
Judge  to  throw  the  burden  of  proof  of  these 
points  on  the  defendant,  and  to  determine  the 
case  with  especial  reference  to  the  weakness 
of  such  proof.  It  is  clear  that  his  decision 
has  been  unduly  influenced  by  this  consider- 
ation. To  what  extent  it  was  so  influenced, 
it  is  impossible  to  say  without  going  into 
the  evidence. 

The  case  mnst  be  remanded  to  the  Subor- 
dinate Judge  for  retrial.  Costs  will  abide 
the  result. 


The  24th  February  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Auction- Purchaser — Liability  for  Rent 

Case  No.  2582  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah^  dated 
the  oth  August  1873,  reversing  a  decision 
of  the  Moonsiff  of  Araria,  dated  the  11  th 
May  1873. 

Rughoobur  Thakoor  (Defendant)  Appellant^ 


Mirza  Syefoollah  Khan  and  another 
(Plaintiffs)  Respondents. 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 
Mr.  C.  Gregory  for  Respondents. 
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The  purchaser  o!  a  tenant's  rights  and  intarests  at  a 
sale  in  execution  of  a  decree  of  a  Civil  Coortf  must,  if  he 
wishes  to  retain  the  tenure,  satisfy  any  decree  for  rent 
for  which  it  is  liable. 

Kempt  J.  —  The  defeDdant  Rugboobur 
Tbakoov  is  tbe  appellant  in  this  case.  It 
appears  that,  on  the  8th  of  December  1869, 
lid  purchased  the  rights  and  interests  of  one 
Amanut  All  in  the  tenure  in  dispute.  Refer- 
ring to  lus  certificate  of  purchase,  dated  tlie 
8ih  of  December  1869,  we  find  that  that  cert i- 
ficate  was  granted  by  the  Moonsiff  under 
the  provisions  of  Section  259  of  Act  VIII 
of  1859,  and  tbe  rights  and  interests  of 
Amauut  All  in  51  beegahs  10  cottnhs 
passed  under  that  certificate  of  sale.  The 
plaintiffs  are  co-sharers  in  the  zemindnree. 
They  sued  the  lenunt  Amauut  Ali  for  rent, 
and  obtniued  a  decree.  In  execution  of  that 
decree  they  haye  sought  to  sell  not  a^poKtMn 
of  the  jote  but  tlie  whole  jote.  we  Barfe 
ascertained  this  bj  referring  to  their  f^tition 
praying  for  execution  of  their  rent  debreej^ii 
which  they  refer  to  the  whole  jote  of 
51  beegahs  10  cottahs.  They  were  opposed 
in  this  application  by  Rughoobur  Thakoor, 
who  objected  that  as  he  had  already  pur- 
chased the  rights  and  interests  of  Amanut 
Ali  in  this  tenure,  it  could  not  be  sold  again 
in  satisfaction  of  the  plaintiffs'  decree.  That 
objection  was  successful,  and  the  present 
plaintiffs  were  forced  to  bring  this  suit  to 
haTe  it  declared  that  they  have  the  right  to 
sell  the  tenure  in  satisfaction  of  their  decree 
for  rent.  The  Moonsiff  dismissed  the 
plaintiffs'  suit.  The  Judge  has  held  that 
there  is  no  question  that  root  ia  due  to  the 
plaintiffs  ;  that  it  is  also  clear  that  the 
defendant  has  not  registered  his  name  in  the 
plaintiffs'  seristah  ;  and  that  as  the  defendant 
has  only  purchased  the  rights  and  interests  of 
Amanut  Ali  in  execution  of  a  decree  of  tbe 
Civil  Court,  and  as  the  plaintiffs  prayed  for 
the  sale  of  the  whole  tenure  in  satisfaction  of 
the  rent  decree,  the  plaintiffs'  claim  must  be 
decreed. 

We  think  that  the  finding  of  the  Judge  is 
correct  in  law.  There  is  a  Pull  Bench 
decision  to  be  found  in  Volume  XII,  Bengal 
Law  Reports,  page  484,*  in  support  of  tliis 
view.  The  plaintiffs,  as  already  observed, 
bad  applied  for  the  sale  of  the  whole  tenure  ; 
the  rent  is  admittedly  due,  and  all  tlie 
defendant  has  purchased  are  the  rights  and 
intevests  of  the  former  tenant  Amanut  Ali. 
Of  course  the  defendant  Rughoobur  Thakoor 
can,  if  he  wishes  to  retain  this  tenure,  pay 

♦  21  W.  R.,  M. 


the  money  due  on  account  of  rent  to  the 
phiintiffs,  and  obtain  a  transfer  in  the  plaintiff 
serishtah  of  his  name  in  lieu  of  that  of  the 
former  tenant  Amanut  Ali  ;  but  until  he  does 
so  the  tenure  is  liable  for  the  rent  admitted- 
ly due  to  the  plaintifiii. 

The  special  appeal  is  dismissed  with  costs. 


The  24th  February  1875. 

Present: 
The  Hon'ble  G.  G.  Morris,  Judge. 
Right  of  Way-'Coniract^Act  IX  of  1871  i.  27. 
C«se  No.  965  of  1874. 

Special  Appeal  from  a  decision  passed  bf 
the  Subordinate  Judge  of  Sylhei^  dated 
the  2nd  February  1874,  modifying  a 
decision  of  the  Moonsiff  of  Lushhurpore, 
dated  22nd  August  1873. 

Kallaram  Dhur  (Plaintiff)  Appellant, 

versus 

Joogul  Eishore  Surmah  (Defendaut) 
Respondent. 

Baboo  Nullit  Chunder  Sen  for  AppellaoL 

Baboo  Kalee  Kishen  Sen  for  Respondeot. 

A  party  who  claims  aoder  a  contract  the  re-opeoini;  of 
a  way  is  not  required  by  Act  IX  of  1871  a.  27  to  proTe 
user  for  twenty  years. 

The  Lower  Appellate  Court  i^  clearly  in 
error  in  the  view  which  it  takes  of  s.  27 
Act  IX  of  1871.  It  says  :  "The  plaintift 
*'  on  the  strength  of  his  contract,  claims  tho 
*'  re-opening  of  the  way,  and  has  advanced 
"satisfactory  evidence  iu  proof  of  the  same. 
"But  I  find  that  although  the  plaintiff  cau 
"  be  successful  if  I*  were  to  try  the  case  on 
"  the  strength  of  the  contract,  yet  wheD, 
"under  Act  IX  of  1871,  the  right  of  waj 
"  cannot  accrue  unless  it  has  been  used  for 
"twenty  years,  I  cannot  hold  that  thestrenj^th 
"  of  the  contract  is  more  mighty  than  that 
"  of  law."  There  is  nothing  whatever  in 
this  Section  of  the  law  to  prevent  a  coutraet 
between  the  parties  being  carried  into  efiect 
The  Court  has  found  that  the  plaintiff  has 
advanced  satisfactory  evidence  in  proof  of 
tlie  contract ;  therefore  the  decree  which  it 
originally  gave  in  favour  of  the  plainiilf 
must  be  made.  The  present  decree  which 
is  appealed  against,  and  which  was  mde 
upon  review,  will  be  set  aside. 

The  plaintiff  will  get  a  decree  with  costs 
in  all  the  Courts. 
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The  2dth  February  1875. 

Present  : 
The  HonT)Ie  Louia  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Possessory  Suit — Issues, 

Case  No,  1669  of  1874. 

Sfecial  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea^  dated  the  I5th 
May  1874,  reversing  a  decision  of  the 
Moonsiff  of  Meherpore^  dated  the  2Sth 
December  1872. 

}&gore  Monoe  Debia  (Plniniiff)  Appellant, 

versus 

Mr.  P.  Smith  (DefeDdant)  Respondent. 

Baboo  Door g a  Doss  Dutt  for  Appellant 

Meuri  M.  M.  Ghose  and  •/.  S.  Rochfort  and 
Baboo  Hem   Chunder  Banerjee  for  Re- 

spoodeDt. 

In  a  Buit  to  recover  Und  on  the  alleviation  of  wrong- 
fnl  dispouession,  it  is  not  necessary  for  plaintiff  to 
pnive  that  he  held  it  free  of  rent ;  all  that  is  required  to 
be  proved  is  that  he  was  peacefully  in  possession  and  was 
WTODgfully  dispossessed  by  defendant. 

Jackson,  J. — In  this  case  there  were 
tiro  main  questions  for  decision,  the  first 
ViDg  whether  the  plain! iff  liad  been  wrong- 
fully dispossessed  from  the  land  of  the  pre- 
iQifes  by  the  defendant,  and  the  second 
^i»ther  such  dispossession  had  occurred 
within  the  period  fixed  for  the  limitation  of 
sflitt,  that  is,  twelve  years.  The  latter  of 
titeie  questions  the  Judge  finds  in  favour  of 
ti)e  plaintiff :  not  that  he  appears  to  give  much 
credit  to  the  evidence  adduced  on  her  side, 
but  because  he  learns  from  the  proceedings 
or  a  suit  brought  in  the  Small  Cause  Court 
l>7tlie  predecessor  of  the  defendant  against 
one  Rum  Gopal,  who  appears  to  have  been 
«  co-sharer  of  the  present  plaintiff,  that  this 
Ham  Gopal,  who  is  said  to  have  generally 
occapied  land  with  her,  at  some  former 
period,  was  described  in  that  suit  as  being  a 
resident  of  Sham  pore,  and  that  suit  was 
*itliiu  twelve  years  of  the  commencement  of 
the  present  suit.  From  this  the  Judge  infers 
that  Ram  Gopal's  occupation,  and  so  also  the 
present  plaintiff's  occupation,  was  within 
tweUe  years  of  the  present  suit.  Now  this 
Small  Cause  Court  suit  and  the  proceedings  in 
it  were  not  evidence  in  favour  of  the  plaintiff 
og&iDBt  the  defendant.  At  the  outside  they 
can  only  show  that  it  was  believed  by  the 
<le(eud«Qt*8  predecessor  who  brought  the  suit 


that  Ram  Gropal  was  then  living  m  the 
village  of  Sham  pore.  It  would  be  a-  long 
step,  which  the  Court  would  not  be  justified, 
in  takinc;,  to  assume  timt  Ram  Gopal  was  in 
occupation  of  the  land  in  dispute,  and  cer- 
tainly no  inference  whatever  could  be  drawa 
from  it  of  the  plaiutifi^s  occupation.  The 
Judge  then  proceeds  to  look  at  the  question 
of  the  plaintiff's  title.  On  that  question  he 
decides  aj^ainst  the  plaintiff,  because  she 
failed  to  prove  that  the  land  was  lakheraj. 
Now  it  was  not  necessary  for  the  plaintiff  lo 
prove  that  she  held  the  land  free  of  rent. 
All  that  it  was  necessary  for  her  to  prove 
was  that  she  was  peacefully  in  possession  of 
the  holding,  and  was  wrongfully  dispossessed 
by  the  defendant.  TheJud^^ehas  miscarried 
on  both  these  questions,  and  (he  case  must 
therefore  go  back  to  the  Lower  Appellate 
Court  for  proper  finding  and  adjudicatioa 
upon  the  evidence. 


The  26th  February  1875. 

Present  : 

The  Hon'ble  F.   B.  Kemp  and   E.  G.  Birch, 
Judges, 

Possession-^  Title — Lessee — Onus  Probandi, 

Case  No.  2644  of  1873v 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  20th 
August  1873,  affirming  a  decision  of  the 
Additional  Sudder  Moonsiff  of  that 
district,  dated  the  2\th  March  1873. 

Beharee  Sahoo  and  others  (Plaintiffs) 
Appellants, 

versus 

Puryag  Mahtoon  (Defendant)  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  and 
Moonshee  Mahomed  Yusoofiov  Appellants. 

Babooa  Chunder  Mad  hub  Ghose  and  Gooroo 
Dass  Banerjee  for  Respondent. 

In  a  suit  for  khas  possession  against  a  lessee  who  sets 
up  a  title  to  defeat  plaintiff*s  admitted  right  as  zemindar, 
it  is  for  defendant  to  prove  the  title  so  set  up. 

Kemp,  J,~^  Wb  think  that  this  case  has 
been  decided  on  a  wrong  principle  by  both 
Courts.  The  plaintiffs,  special  appellants, 
are  admittedly  the  zemindars  or  maliks,  and 
the  defendant  does  not  deny  that  he  was  the 
plaintiffs'  lessee.  The  plaintiffs  allege  that 
this  mouzah,  including  all  lands  appertaining 
thereto,  had  been  leased  to  the  defondaut,  and 
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that  amongst  those  lands  were  certain  zeraat 
lands  ;  that,  on  the  expiry  of  the  lease,  the 
defendant  gave  up  possession  of  all  the  lands 
with  the  exception  of  the  zeraat  lands. 
The  plaintiffs,  therefore,  sue  for  khns  posses- 
sion of  these  lands.  Tiie  defendant  sets 
up  a  special  allegation  that  he  is  holding 
these  lands  by  purchase  from  third  parties, 
who  obtained  their  rights  from  the  former 
maliks,  and  that  the  title  under  which  the 
defendant  is  now  holding  is  a  kaslukaree 
title.  Therefore,  the  onus  is  clearly  upon  the 
defendant,  who  is  setting  up  a  title  to  defeat 
the  plaiutifis'  admitted  right  as  zemindar, 
and  it  is  for  him  to  prove  the  tenure  whicli 
he  sets  up  as  defeating  the  plaintiff;}'  right 
as  malik  to  khas  possession.  Tiie  case 
must,  therefore,  go  back.  The  Judge  will 
go  into  the  case  of  the  defendant,  and  will 
decide  it  after  going  into  the  evidence  ad- 
duced by  the  defendant  in  support  of  his 
alleged  title.     Costs  to  follow  the  result. 


The  26th  February  1875. 

Present: 

The  Hon'ble  6.  G.  Morris,  Judge. 

Issues — Evidence. 

Case  No.  1057  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Sylhety  dated 
the  \2th  February  1874,  reversing  a 
decision  of  the  Moonsijff  of  Sonamgunge^ 
dated  the  IZth  November  1873. 

Chunder  Nath  Shaha  ( Plain tifif)  Appellant, 

versus 

Shaikh  Noorah  (Defendant)  Respondent. 

Baboo  Joy  Gobind  Shome  for  Appellant. 

Baboo  Bharut  Chunder  Dult  for 
Respondent. 

A  p1aintiff*8  case  ought  not  to  be  prejudiced  by  his 
omission  to  bring  proof  specifically  ou  a  point  which 
was  not  put  in  issue. 

It  is  urged  in  special  appeal  that  the  Judge 
of  the  Lower  Appellate  Court  has  allowed 
an  objection  to  prevail,  which  was  never 
taken  in  the  first  Court ;  and  which  objectioo' 
has  reference  to  a  defect  in  the  form  of  the 
suit  which  does  not  affect  the  merits  of  the 
case. 

The  plaintiff  sued  for  the  rent  of  the  years 
1277|  1278,  and  1279  in  respect  of  one  anna 
share  in  a  certain  property.    The  defendaut 


replied  that  be  was  no  tenant  of  the  plabuff 
and  thut  the  plaintiff  had  no  right  to  the 
share  claimed  by  him. 

The  first  Court  found  that  the  plaintiff  wu 
entitled  to  the  share  he  claimed  ;  that  be  wu 
the  legal  representative  or  successor  of  ona 
Purmanuud  Ghose,  who  had  received  his 
share  of  the  rent  from  the  defendant,  and  so 
gave  a  decree  in  plaintiffs  &vor. 

On  appeal  the  Judge  reversed  this  decbioo 
in  the  following  words  z-^-"  It  has  been  ruled 
*'  by  the  High  Court  thut  a  sharer  iu  a  jomt 
*' estate   cannot   sue   for   rent  of  his  share 
'*  unless  it  has  been  so  received  previous]/, 
"  and  the  ryqtti  hate  agreed  to  pay  the  reot 
**  to  such  sharer  separately.     Again  it  \m 
**  been  ruled  that  a  sharer  in  a  joint  esUUe 
**  canno^^suQ  for  a  kabooleut   for  his  eepanta 
"share.     Plaintiff's    witnesses    proved  tliat 
"th»  ^ent  had  been  previously  collected bj 
*'  one  sharnr  for  all  the  shares  jointly,  lod  5o 
'*  p^a\i^tiff  had  not  a  leg  to  stand  on.    Iidinit 
"this  appeal,  and  reverse  the  order  of  the 
"  Lower  Court." 

The  special  appellant  admits  that  he  U 
not  make  the  co-shurers  parties  to  the  m\ 
but  lie  urges  that  this  is  immaterial,  u  the 
first  Court  has  found  that  his  predecessor 
in  title  received  rent  separately  itom  tba 
defendant,  while  the  Judge  has  impliedlj 
allowed  that  he  is  the  sliarer  iu  the  estate 
to  the  extent  claimed  by  him.  It  is  dear, 
however,  that  tlie  Judge  has  arrived  at  a 
finding  on  the  evidence  opposed  to  that  of 
the  first  Court,  for  he  says,— "  Plaimifi's 
"witnesses  proved  that  the  reut  bad  beeo 
"  previously  collected  by  one  sharer  for  all 
"  the  sharers  jointly."  If  tliis  be  arightfiod* 
ing,  then  clearly  plaintiff  had  no  right  to 
maintain  this  suit.  There  was  no  agreemeot 
on  the  part  of  the  defendant  to  pay  io  the 
plaintiff  this  particular  rent.  The  conlnct 
of  payment  of  rent  was  between  the  defend- 
ant on  the  one  part,  and  the  plaintiff  joiotl; 
with  other  persons,  his  co-sharersi  oa  tlie 
other  part. 

But  the  vakeel  for  the  special  tppelltol 
contends  that  as  the  issue  was  never  raised 
in  the  Court  of  first  instance  whether  the 
plaintiff  could  sue  separately  or  not,  he  did 
not  bring  proof  specifically  on  this  point,  and 
that  so  his  case  ought  not  to  be  prejudiced 
by  this  omission.  In  the  first  Court,  I'd 
confined  himself  to  giving  proof  that  ^^ 
plaintiff  was  a  shorer  in  the  property,  ^^ 
had  an  interest  in  the  estate  to  the  extent  of 
one  anna  share  in  the  land  claimed  by  tufl 
defendaht,  and  it  was  not  needed  of  Itim  to 
prove  more. 
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Looking  to  the  course  and  conduct  of  the 
proceedings  in  this  case,  I  think  that  there 
ia  good  ground  for  this  contention.  The 
case  mast  go  back  for  the  determination  of 
the  issue  whether  or  not  the  plaintiff  can 
sue  separately  to  recover  rent  from  tlie 
defendant  as  a  one  anna  sharer  in  the  property. 
This  issue  sliould  be  tried  in  the  Court  of 
first  instance,  and  for  its  complete  determina- 
tion that  Court  should  allow  plaintiff  to  cure 
the  original  defect  in  his  suit  by  making  his 
co-sharers  in  the  property  parties  to  the  suit. 
Etch  party  will  also  be  allowed  an  oppor- 
tnity  of  adducing  eviilence  in  support  of  his 
lilega lions  on  this  issue. 

The  costs  should  abide  the  event. 


The  26th  February  1875. 

Present : 

The  Hon*ble  Rome^h  Chunder  Mitter, 
Judge, 

Emction— Possession—Title — Witnesses  to  a 
Deed^Bvidence—Act  I  of  1872  s.  IZ—Decree. 

Case  No.  1230  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  13 th 
March  1874,  reversing  a  decision  of  the 
Moonsiff  of  Tajpore,  dated  the  Zrd 
^t  ember  1873. 

Baitari  Mohanti    and   another  (two  of  the 
Plaintiffs)  Appellants, 


versus 

Jugo  Bundhoo  Mohanti  and  others  (Defend- 
ants) Respondents, 

Baboo  Romesh  Chunder  Base  for 
Appellants. 

Baboo  Amarendro  Nath  Chatterjee  for 
Respondents. 

A  person  nnlawfally  evicted  is  entitled,  on  proof  of 
prior  oocapatioo,  to  be  restored  to  possession,  if  the  party 
evicting  bim  cannot  make  out  a  superior  title. 

Even  where  the  witnesses  to  a  deed  of  sale  are  alive, 
tbetr  teetimoDy  is  not  the  only  evidence  by  which  it  can 


be  established.    It  may  be  established  by  any  other 
evidence. 

Under  the  Evidence  Act,  s.  18,  road  cess  papers  and 
a  deed  of  sale  are  evidence  quantum  valeant.  So  is  a 
decree,  although  the  party  against  whom  it  is  treated  as 
evidence  was  no  party  to  it. 

For  the  clear  elucidation  of  the  facts  of 
this  case,  which  are  somewhat  complicated, 
the  following  genealogical  tree  is  subjoined  : 

BHUOmUTH. 


PooraaQoad. 


Aohntanniid. 


Balmokoond. 
Widow  Sona  D170. 


Modhoosoodan. 

I 

Oopeenath. 


Bam  Doit. 
He«ra  Daje,  widow. 

Kolpotom. 


The  plaintiffs  allege  that  the  land  in  suit 
originally  belonged  to  Poornanund,  and  after 
his  death  devolved  upon  his  two  sons,  Bal- 
mokoond and  Modhoosoodun.  Upon  the 
death  of  Balmokoond,  Modhoosoodun,  Sona 
Daye,  and  Gopeenath  succeeded  to  their 
rights  respectively,  and  ultimately  Gopee- 
nath dying  without  issue,  the  whole  pro- 
perty came  into  the  possession  of  Sona  Daye, 
who,  on  the  8th  Srabun  1252,  sold  it  by 
a  kobalah  to  two  persons, — viz,,  Duttohuri 
Mohanti  and  Gouree  Mahanti,  husband  of 
plaintiff  No.  3.  Duttohuri  Mohanti,  on  his 
death,  was  succeeded  by  his  minor  grandson, 
Huree  Buudoo,  and  on  the  4th  of  Assin  1261, 
Suchi  Daye,  as  mother  and  guardian  of  the 
minor  Huree  Bundoo,  sold  his  share  in  this 
property  to  the  ancestors  of  plaintiffs  Nos.  1 
and  2, 

That  thus  the  ancestors  of  all  the  three 
plaintiffs,  having  acquired  title  to  the  whole 
of  the  land  in  suit,  remained  in  possession. 
That  defendant  No.  1  having  caused  a 
kobalah  to  be  executed  by  Heera  Daye, 
widow  of  Ram  Doss,  in  his  favor,  of  a 
portion  of  the  disputed  land,  has  disposses- 
sed them  on  the  loth  Falgoou  1280.  Hence 
this  suit  for  the  recovery  of  possession. 

The  defendants,  on  the  other  hand,  allege 
that  the  property  was  originally  acquired  by 
Bhugiruth,  and  on  his  death  devolved  upon 
Poornanund  and  Achutauund  ;  that  both 
Gopeenath  and  Sona  Daye  liaving  prede- 
««ased  Kulpotoru,  the  grandson  of  Achuta- 
uund, he,  Kulpotoru,  thus  being  the  last  sur- 
viving male  member  of  the  family,  obtained 
the  whole  property,  and  on  his  death  was 
succeeded  by  his  mother  Heera  Daye  ;  that 
Heera  Daye,  who  is  defendant  No.  2  in  this 
case,  has  sold,  out  of  the  disputed  property. 
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1  M.  of  land  to  defendant  No*  1.  They 
further  state  that  ilie  alleged  sale  transac- 
iione,  both  of  1252  and  1261,  are  not  true. 

The  Moonsiff  who  tried  this  case  in  the 
oriy;i«ftl  Court  found  :  (1)  that  the  property 
originally  belonged  to  Bhugiruth  ;  (2)  tliat 
the  fact  of  Kulpotoru  surviving  both  Gapee- 
Tinth  and  Soua  Daye  was  not  established;  (3) 
that  the  kobalah  of  1252  was  neither  proved 
nor  disproved  ;  (4)  that  the  kobalah  of  1261 
was  genuine  ;  and  (5)  that  the  plaintiffs  and 
their  predecessors  in  title  had  been  in  posses- 
sion of  the  disputed  land  for  more  than  twelve 
years  before  ouster,  and  the  possession  of 
defendants  Nos.  1  and  2  was  not  established. 
Tiie  Moonsiff  having  come  to  these  conclu- 
sions regarding  Uie  disputed  facts  of  the  case^ 
made  a  decree  for  possession  in  fuvor  of  the 
plaintiffs.  The  effect  of  his  finding  is 
evidently  this,  that  though  Sona  Daye's  title 
to  the  whole  of  the  disputed  propeity  has 
not  been  made  out,  jet  the  plaintiffs  are 
ei»title<l  to  a  decree  upon  the  strength  of 
their  possession  before  ouster  for  more  than 
twelve  years. 

The  District  Judge,  on  appeal,  has  revers- 
ed this  decree,  niHl  liis  finding  at  least  upon 
one  of  the  disputed  questions  of  fact, — i.e., 
upon  the  question  of  possession, — is  not  very 
tjhar. 

Before  noticing  the  grounds  of  special 
appeal,  1  think  it  is  necessary  to  have  n 
precise  idea  of  the  nature  of  tlie  finding  of 
the  Lower  Appellate  Court  upon  the  question 
of  possession.  It  must  be  borne  in  mind 
that  the  Moonsifif  found  that  the  plaintifils* 
possession  for  more  than  twelve  years  before 
ouster  had  been  established  to  his  satisfac- 
tion. 

The  District  Judge  begins  his  judgment 
by  observing  :  "  I  cannot  uphold  the  decree 
of  the  Lower  Court  as  it  appears  to  me  not 
to  be  in  consonance  with  the  evidence." 
Then  adverting  to  certain  allegations  in  the 
plaint,  and  being  of  opinion  with  reference 
to  them  that  this  suit  is  more  in  the  nature 
of  a  suit  for  declaration  of  title  than  any 
thing  else,  he  comes  to  the  conclusion  that 
"  under  such  circumstances  plaintiff  was 
bound  to  prove  both  his  possession  and  his 
title  in  the  clearest  manner,^  and  he  finds 
that  the  plaintiflF  "has  not  done  so."  The 
District  Judge  then  proceeds  to  notice  the 
reasons  which  led  him  to  form  that  opinion. 
These  reasons  are  :  1*^,  that  the  title  of  Sona 
Daye  to  the  whole  of  the  disputed  land  has 
not  been  made  out ;  2ndlyj  that  the  deed  of 
sale  alleged  to  have  been  executed  by  Sona 
Daye    is  not  admissible  in  evidence  ;  and 


3r<i/j%  that  certain  documentary  evidence, 
viz^  the  road  cess  papers  adduced  by  the 
plain tifi,  are  not  evidence  a<:ainst  the  defend- 
ants. Then  comes  the  fourth  reason,  which 
contains  the  District  Judge's  decision  on  the 
question  of  possession.  "  In  the  fourtii 
"  place, "  he  observes,  "  plaintiff  only  adduces 
'*  one  witness  who  speaks  to  possession  to 
**  any  purpose, — viz,y  witness  No.  8.  This 
"  witness  only  attests  a  few  palm-leaf  receipts 
*'  out  of  many,  and  his  evidence  is  more  than 
**  counterbalanced  by  the  evidence  of  Janokee, 
**  one  of  the  proprietors,  by  a  decree  for  rent 
**  against  defendants'  privies  obtained  after 
*'  the  creation  of  plaintiff^s  title,  by  the 
**  evidence  of  numerous  witnesses  to  the 
"  possession  of  Heera  Bewah,  who  seem  %i> 
"  know  much  more  about  tlie  property  of 
*'  her  family  and  plaintiff  *s  vendors  tbts 
'*  those  adduced  by  plaintiff." 

This  passage,  if  it  stood  alone,  woo/(f  letd 
to  the  conclusion  that  the  District  Jsdge 
intended  to  find  that  the  plaintiffs  liadvyij 
failed  to  prove  their  possession   even  for  t 
single  day.     But  in  the  next  paragrapkk 
concludes  his  judgment  thus  : — "  Lookin*;  to 
"  the  whole  evidence  on  record,  this  Court  ii 
'*  of  opinion  that  not  only  is  plaintiff's  title 
<*  bad,  but  that  he  has  not  shown  himself  to 
"  have    been    so   long   in   possession  as  to 
'<  enable  him  to  retain  it  on  the   strength  of 
"  his   evidently   bad   title,    as   the   Moonsiff 
"  seems   to  think.     He  has  in  no   way  dis- 
"  charged  the   burden   of  proof  which  fell 
"upon  him   in   a   suit   of  so   declaratory  a 
".  nature  as  the  present  one  clearly  is.'' 

On  the  question  of  possession  the  jadg- 
ment  of  the  Moonsiff  is  clear  and  explicit, 
and  the  grounds  upon  which  he  comes  to  his 
conclusion  upon  this  point  appear  to  me 
to  require  best  consideration  and  careful 
examination  before  they  can  be  rejected  or 
set  aside.  Then,  under  these  circumstancet, 
and  specially  having  regard  to  the  dubious 
character  of  the  finding  of  the  Lower 
Appellate  Court  upon  this  question  of  ftct, 
I  think  that  I  ougiit  to  deal  with  this  special 
appeal  upon  this  footing,  viz.^  that  the  Appel- 
late Court  has  not  entirely  reversed  the 
finding  of  the  first  Court  upon  this  matter, 
but  has  held  that  the  plain tifis  have  failed  to 
prove  previous  possession  for  such  a  length 
of  time  as  to  dispense  with  the  necessity  of 
their  establishing  title.  I  must,  theretbre, 
hold  that  the  Judge  has  not  come  fo  a  fiiud 
conclusion  against  the  view  of  the  Moonsiff 
that  the  plaintiff  has  not  made  out  posse»^ion 
^r  any  length  of  time  before  oaster,  and  fib«t 
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the  finding  of  the  first  Court  apon  this  point 
Btill  stands. 

This  being  then  the  finding  of  the  Lower 
Appellate  Court  upon  the  question  of  posses- 
fiioD,  it  is  quite  evident  that  the  decision  of 
that  Courf,  dismissing  the  plaintiffs'  suit, 
rests  upon  the  ground  that  Sona  Dave's 
title  to  ihe  whole  of  the  bnd  in  suit  being 
not  established,  and  the  plaintiffs'  possession 
07er  a  period  of  more  than  twelve  years  not 
btingmade  out,  this  suit,  which  is  for  the 
declaration  of  their   title,   must   necessarily 

y. 

,  It  appears  to  me  that  the  District  Judge 
■  h$  taken  an  eiToneous  view  of  the  nature 
of  the  present  suit.  It  is  not  a  suit  for  the 
declaration  of  the  plaintiffs'  title  only  ;  the 
piiiDiiffs  distinctly  seek  to  be  restored  to 
powession,  and  the  decree  of  the  first  Court, 
ihe  propriety  of  which  alone  was  under  the 
consideration  of  the  Appellate  Court,  granted 
only  this  relief.  Therefore,  the  ground  upon 
vliich  the  suit  has  been  dismissed  seems 
to  be  not  valid. 

But  even  according  to  the  Judge's  view  of 
tlwnaiore  of  the  present  suit, — are  the  plain- 
tiffs entitled  to  a  decree  for  possession  when 
tbe  title  of  Sona  Daye  to  the  whole  of  the 
diipnted  land  has  not  been  made  out,  and 
tWr  kobalah  from  her  not  proved,  or  the 
pwMseion  on  the  part  of  the  piaintifl's  and 
^r  predecessors  not  established  for  a 
sofficieot  length  of  time  ?  This  is  the  ques- 
tion raised  in  the  first  ground  of  special 
•K*»l  wliicb  I  have  next  to  determine. 

A  person  unlawfully  evicted  is  entitled  on 
proof  of  prior  occupation  to  be  restored  to 
f***88ion,  if  the  party  evicting  him  cannot ' 
™«te  out  a  superior  title.  There  is  a  cle«r 
wnflict  of  authorities  upon  this  point,  but 
tie  recent  decisions  are  all  in  one  way  and 
entirely  in  support  of  this  proposition.  It 
)^t  I  think,  also  consonant  with  natund 
justice.  A  party  in  possession  of  a  thing, 
l>tit  without  any  other  title,  is  certainly 
entitled  to  continue  in  possession  as  against 
80  utter  stranger,  who  has  not  got  a  shadow 
jf  right.  If  this  be  so,  he  is  entitle  to 
l»old  it  until  turned  out  by  a  person  who  is 
tlte  real  owner.  His  right  to  possession  as 
against  an  utter  stranger  is  clear.  Therefore, 
ID  this  case,  if  the  defendants  have  no  title 
lo  the  land  in  suit,  the  plaintiffs  are  entitled 
to  recover  on  the  strength  of  their  prior 
P<>8se8sion.  The  next  point  I  have  therefore 
to  determine  is  whether  the  defendants  have 
oade  oat  any  such  title. 

There  is  no  question  that  the  defendant 
tieera  Doye  has  Succeeded  to  the  rights  of 


her  son  Kulpotoru,  whatever  they  are. 
Upon  the  finding  of  the  Courts  below,  Kulpo- 
toru's  right  to  a  moiety  of  this  property  is 
undoubted,  because  the  whole  of  it  origin- 
ally beiouged  to  Bhugiruth,  who  had  two  sons, 
and  one  of  them,  Achutanund,  is  his  grand- 
father.  It  is  also  an  admitted  fact  in  this 
cnse  that  Kulpotoru  survived  Gopeenath, 
who  again  had  survived  Balmokoond.  I 
take  this  as  an  admitted  fact,  because  the 
allegation  of  (he  plaintiffs  is  that  they  took 
a  ko^>aIali  from  Sona  Daye  after  the  death  of 
both  Balmokoond  and  Gopeienath,  which 
kobalnh  was  witnessed  by  Kulpotoru,  and 
the  fact  of  Gopeenath  surviving  Bal- 
mokoond is  expressly  admitted  in  the  plaint. 
Therefore,  it  follows  that  after  the  death  of 
Gopeenath,  by  the  Hindoo  law  of  inherit- 
ance, Kulpotoru  would  succeed  to  his 
rights.  This  being  so,  Kulpotoru's  title  to 
a  three-fourths  part  of  the  land  in  suit  is 
dear,  and  the  plaintiffs  are  therefore  not 
entitled  as  against  Ht^era  Daye,  who  is  one 
of  the  defendants  in  this  case,  to  recover 
that  share  of  the  property  by  the  proof  of 
bare  possession.  Therefore,  the  decree  of 
the  Lower  Appellate  Court,  so  far  as  three- 
fourths  share  of  the  land  in  suit  is  concerned, 
is  right. 

Now  it  remains  to  consider  whether  tha^ 
plaintiffs  are  entitled  to  a  decree  for  the 
remainder.  It  has  been  found  that  Kulpo- 
toiu's  surviving  Sona  Daye  has  not  been 
established.  Consequently  Heera  Daye  has 
not  shown  any  title  to  this  share.  She  could 
not  derive  it  through  her  son  Kulpotoru, 
who  has  not  been  shown  to  have  survived 
Sona  Daye,  and  under  the  Hindoo  law  she 
herself  would  not  be  entitled  to  succeed  to  it 
after  Sona  Daye's  death.  Therefore  it  fol- 
lows that  the  defendants  have  failed  to 
establish  any  title  to  this  share  of  the  pro- 
perty in  dispute,  and  consequeutly  the  plain- 
tiffs would  be  entitled  to  recover  it,  if  they 
succeed  in  making  out  that  they  have  been 
in  possession  of  it  before  eviction.  The 
Lower  Appellate  Court,  as  I  have  observed 
before,  has  not  come  to  a  final  conclusion 
upon  this  question  of  possession,  and  I  think 
therefore  that  the  case  ought  to  be  remanded 
to  that  Court,  so  far  as  this  particular  share 
is  concerned,  for  the  determination  of  it. 

In  the  next  place,  it  has  been  contended 
before  me  that  the  Lower  Appellate  Court 
is  wrong  in  holding  that  the  deed  of  sale 
executed  by  Sona  Daye  **  is  not  admissible 
in  evidence,  it  is  not  thirty  years  old,  and  it 
is  not  proved  that  the  attesting  witnesses  are 
dead."     Tlie  reasons  assigned  by  the   Judge 
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for  holding  the  d^ed  of  sale  not  admissible  in 
evidence  are  certainly  not  right.  He  seems 
to  be  of  opinion  tbut  the  deed  of  sale  is  not 
capable  of  being  established  by  any  evidence 
other  than  the  testimony  of  the  witnesses  to 
it,  if  they  are  alive.  This  is  not  correct. 
The  deed  may  be  established  by  any  other 
evidence.  But  it  is  immaterial  to  enter  iu(o 
this  discussion,  because  as  a  matter  of  fact 
no  evidence  has  been  adduced  in  support  of 
its  execution.  Therefore  the  District  Jud;;e 
ia  right  in  treatin>;  it  as  a  document  the 
genuineness  of  wliich  has  not  been  estab- 
lished. 

The  next  ground  of  special  appeal  which 
has  been  argued  before  me  is  that  the  Lower 
Appellate  Court  is  in  error  in  holding  that 
the  road  cess  papers  are  no  evidence  agninst 
the  defendants,  and  that  the  judgment  of 
that  Court  is  defective  in  not  expressing  any 
opinion  upon  the  genuineness  of  the  subse- 
quent kobalah  of  1261.  I  think  this  conten- 
tion is  valid.  Under  Section  13  of  the 
Evidence  Act,  both  the  road  cess  papers  and 
the  deed  of  1261  are  evidences  which  ought 
to  be  considered.  Whatever  their  value  may 
be,  they  are  evidence.  Tliey  are,  it  appears 
to  me,  transactions  and  instances  in  which  the 
rights  of  the  plaintiffs  and  their  predecessors 
•were  asserted  and  recognized. 

There  remains  lo  consider  one  more 
point  which  has  been  raised  before  me, 
viz.^  whether  the  Lower  Appellate .  Court 
'  is  right  in  treating  a  decree  to  which  the 
plaintiffs  were  no  party  as  evidence  against 
them.  I  think,  for  the  reasons  given  by  me 
in  disposing  of  the  last  objection,  the  Judcre's 
decision  is  correct  upon  this  question.  With 
reference  to  the  Section  already  quoted,  it  has 
been  held  in  a  recent  case  that  such  decrees 
are  evidence. 

These  are  all  the  ohjectiona  in  special 
appeal  which  are  worth  noticing,  and  the 
remaining  grounds  winch  have  all  been 
argued  before  me  do  not  raise  any  point  of 
law. 

For  these  reasons  I  am  of  opinion  that 
this  special  appeal  must  fail  so  far  as  three- 
fourths  share  of  the  land  in  suit  is  concerned, 
and  with  reference  to  the  remaining  share  it 
will  have  to  be  remanded  to  the  Lower 
Appellate  Court  for  r-etrial.  If  the  ultimate 
decision  be  wholly  against  the  plaintiffs,  they 
will  be  liable  for  the  whole  of  the  costs  of 
this  litigation  in  all  the  Courts.  But  on  the 
other  hand,  if  they  succeed  partially,  the 
costs  will  have  to  be  apportioned  according 
to  the  measure  of  their  success. 


The  26th  February  1875. 

Present : 
The  Hon'ble  W.  F.  McDonell,  Judge, 

Court  Fees  Act   VII  of   1870  s.  12  cl  1- 
Appeal^Act  VI  11  of  1859  t.  36. 

Lotvazima  Special  Appeal  from  a  deeisim 
passed  by  the  Judge  of  Hooghly,  dated 
the  27th  August  1874.  affirming  a  deci- 
sion of  the  Subordinate  Judge  of  that 
district,  dated  the  17 th  March  1874. 

Rajkristo  Bauerjee    and  another  (Fkintiffi) 
Appellants^ 

versus 

Bama  Soondtiree  Dassee  and  otliers 
(Defendants)  Respondents, 

Baboo  Nil  Madhub  Rose  for  Appeliiaa 

No  one  for  Respondents. 

The  provision  of  fiaality  made  by  the  Coatlw 
Act,  1870,  8.  12  cl.  1,  attaches  to  the  value  dtiti 
suit,  and  not  to  the  valae  of  the  stamp ;  a  dcrifv« » 
to  whether  the  full  stamp  dut^  should  be  paid  boaf 
appealable  under  the  Code  of  Civil  Procedure,  a.  3i 

Note  by  the  Deputy  Registrar— 1m 
appeal  is  from  an  order  of  the  Lower  Appcl* 
late  Court  rejecting  an  appeal  on  the  groood 
that  it  WHS  not  presented  on  a  proper  itamp' 

The  Lower  Court's  order  appears  to  nw 
to  be  final  under  the  terms  of  Clause  1 
Section  12  of  the  Court  Fees  Act  of  1H70. 

Liiid  before  the  Third  Bench  for  orders  n 
to  the  admission  of  the  appeal  or  otherwi^ 

Judgment  of  the  High  Court, 

McDonell,  J. — I  am  of  opinion  that  tbisi« 
not  a  case  in  which,  under  Clause  1  Section  12 
of  the  Court  Fees  Act,  1870,  the  Lower 
Court's  order  must  be  held  fiiral.  ClauM  1 
Section  12  states  : — *  Everj  quegtioii  relating 
"  to  valuation  for  the  purpose  of  determining 
"  the  amount  of  any  fee  chargeable  auder 
**  this  Chapter  on  a  plaint  or  memorandura 
**  of  appeal,  slinll  be  decided  bj  the  CourJ 
"in  which  such  plaint  or  mt^morfiofluiD, w 
"  the  case  may  be,  is  filed,  and  sucli  «lecisi<'B 
"shall  be  final  as  between  the  panies  ^ 
"  the  suit."  The  question  tlien  arisa 
whether  the  word  "  valuation"  in  tlint  Sectioa  * 
means  the  vnlue  of  the  suit,  or  whetlier  •< 
means  the  value  of  tlie  stamp.  If  it  m^*"* 
the  value  of  the  suit,  there  has  been  in  |^'^ 
case  no  question  relating  to  its  Taluation, 
for    all    throughout    the    value   hus  be«^ 
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admitted  to  be  Ba.  2,000.  The  only  ques- 
-tion  was  whether  it  was  a  declnratoiy  suit 
^r  not,  aod  whether  the  full  stamp  duty 
^iioold  be  paid,  or  Rs.  10  as  for  declaratory 
^uits.  Holding  that  the  finality  only  attaches 
to  tbe  Yaloe  of  the  suit,  and  not  to  the 
^nlne  of  the  stamp,  and  that  under  Section 
S6  of  the  Civil  Procedure  <3ode  there  is 
%n  appeal  in  this  case,  the  appeal  is  admitted. 


The  4th  Janunry  1875. 
j  Present : 

i    The  Hon'ble  Louis  S.  Jnokson  and  W.  F. 
McDouell,  Judges* 

Neumputro — Partition — Hindoo  Law, 

Case  No.  291  of  1873. 

Regular  Appeal  from  a  decision  ^passed  bt/ 
the  Judge  of  Hooghlyy  dated  the  Srd 
June  1873. 

Jeebon  Kristo  Gossamee  (Plaintiff)  Appel- 
lant, 

versus 

Bomanath  Gossnmee  and  others  (Defendants) 
Respondents, 

Messrs.  Montriou  and  Lowe,  and  Bahoos 
Gopal  Lall  Mitter,  Hem  Chunder  Ban- 
erjee,  Kishen  Komul  Bhnttacharjee^  and 
Sreenath  Chunder  for  Appellant. 

The  Advocate' General  Hud  Messrs.  Evans 
Mod  C.  Jackson  and  Baboos  Mohinee  Mo- 
kmn  Roy,  Bama  Chum  Bnnerjee,  and 
Kmmla  Kant  Sen  for  Respondents. 

Where  a  neumputro,  executed  by  the  fcther  of  a  joint 
Hindoo  family  many  years  before  his  death,  declared 
'  Ikat  his  foar  sons  wereiiot  to  divide  the  property  ;  but 
that  any  single  member  of  the  family,  desiring  to  make 
lay  p«ticutar  arrangement,  .would  be  bound  by  the 
vi»bea  of  tbe  others,  and  it  happened  eventually  that  one 
ti  the  SODS  pre-deceased  his  father  without  issue,  and 
mother  leaving  two  sons,  who  were  no|i  bound  by  the 

C)faibition,  hrlt>  that  as  those  grandsons  were  parties 
Ting  interest  in  the  property,  conditions  which  do  not 
and  cannot  affect  them  ought  not  to  be  held  to  restrain 
die  other  co-sharers. 

(huat.^U  such  a  provision  in  the  deed  as  that  which 
prohibiu  partition  valid,  or  is  it  contrary  to  Hindoo  law, 
vbnx  tires  and  null  and  void  ? 

Jackson,  J. — This  is  a  suit  by  Jeebiin 
Kristo  Gossamee,  son  of  the  late  G(»nr 
IJohon  Grossnmee,  in  which  the  plaiutitif 
sought  to  iiiive  it  declared  that  the  immoveable 
property  left  by  the  i'aiher  was  subject  to 
partition  among  the  heirs  of  whom  he  is  one. 
The  principal  facts  alleged  in  the  plain t 
were  that  Gour  Mohun  Gossamee  had  four 


sons,  one  of  whom,  th«  lounli  Brojo  Nnth, 
pre-deceased  his  father  without  issue,  nud  that 
the  second,  Pran  Kristo,  also  pre-deceased  liis 
father,  leaving  two  sons,  Oomesh  and  Koonjo 
Beharee  ;  that  the  eldest  Roinanath  is  now 
alive  and  is  the  principal  defendant,  and  the 
plaintiff  himself  is  the  third  son  ;  that  the 
fnther  Gour  Mohun  died  on  the  1 1  th  Jyst 
1278,  whereupon  the  defendant  Romnnaih, 
the  plaintiflF,  and  the  two  sons  of  Pran  Kristo, 
jointly  applied  for  a  certificnte  under  Act 
XXVII  of  1860,  upon  which  the  widow  of 
Gour  Mohun,  who  is  also  a  defendant  in  the 
present  suit,  objected  to  their  application,  and 
set  up  a  document  called  a  neumputro  exe- 
cuted by  Gour  Mohun  under  dnie  the  30th 
May  1860,  which  purported  to  make  certain 
disposition  of  the  properly  of  Gour  Mohun, 
and  the  District  Judge  thereupon  refused 
the  certificate  applied  for,  but  granted  one  in 
accordance  with  the  neumputro  to  the 
defendant  Romanath,  who  was  the  mana(;er 
named  in  that  document  for  the  direction  of 
the  estate.  It  seems  that  Romanath  has 
never  yet  taken  out  any  certificate  under  the 
orders  of  the  District  Ju<?ge,  and  the  neum- 
putro itself  is  impugned  as  being  contrary  to 
the  Hindoo  law,  and  it  is  further  alleged  that 
the  deceased  Gour  Mohun,  who,  as  it  appear.'?, 
lived  for  some  21  years  after  the  making  of 
the  document,  did  himself  afterwards  act  in 
contravention  of  it,  and  disp^>8ed  of  a  portion 
of  the  property  as  if  it  were  not  in  existence 
or,  at  any  rate,  iu  force. 

The  District  Judge,  before  whom  the 
suit  was  tried,  framed  the  three  following 
issues  :  first,  "  Was  the  document  executed 
'*  by  Gour  Mohun  Gossain,  dated  30th 
"  May  1850,  intended  to  have  immediate 
"  effect  or  only  after  his  death  ?  "  Secoud- 
"  ly.  If  it  was  intended  to  have  immediate 
**  effect,  has  the  same  become  inr)peraiiveand 
**  been  rescinded  by  the  nets  of  Gour  Mohun 
"  Gossain?"  And  thirdly,  "  Is  the  provision 
'*  in  the  deed  declaring  that  the  property  shall 
**  not  be  liable  to  partition  among  liis  sons, 
"  valid  or  is  it  contrary  to  Hindoo  law  ultra 
**  vires  nud    null    and  void  ?" 

This  third  issue  upon  the  question  of  Hin- 
doo law  is  one  which  has  been  greatly  pressed 
to  us  by  the  learned  Counsel  whoappeared  for 
the  appellant  (Mr.  Montriou)  and  which 
undoubtedly  is  one  of  considerable  importance 
and  not  one  altogether  free  frona  doubt,  but 
the  importance  of  the  question  renders  it 
very  desirable  that  we  should  abstain  from 
expressing  any  opinion  upon  it,  unless  it  is 
absolutely  necessary  that  we  should  do  so. 
In  our  opinioui  the  circumstances  of  the  case 
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lire  such  thui  it-  is  uut  neceshiiry,  and  we 
ought  not,  therefore,  to  enter  upon  any  cou- 
fiideratiou  of  that  questiou.  It  appears  to  us 
that  the  document  iu  question  is  not  strictly 
a  will.  It  purports  to  make  no  disposition 
of  the  property  of  Goui*  Mohuo  otherwise 
than  in  nccordance  with  the  Hindoo  rules  of 
inheritance.  It  contains  rather,  as  it  appears 
10  us,  a  scheme  of  maungement  prescrihed  by 
the  father  iu  view  of  his  death,  which  then 
appeared  iminineni,  and  with  reference  to  the 
state  of  the  family  as  it  was  at  that  time. 
He  then  had  a  wife,  who  was  probably  a  per- 
son in  the  vigour  of  life,  and  for  whom  he 
seems  to  have  had  considerable  attachment 
and  respect.  He  had  an  eldest  son,  Romn- 
uath,  wlio  was  already  a  man  well  versed  in 
business  and  in  tlie  affairs  of  life,  and  his 
younger  sons  were  not  nearly  approaching 
Komanath  iu  point  of  knowledge  and  ex- 
perience. If,  therefore,  we  assume  (for 
another  view  of  it  is  also  possible)  that  this 
was  a  bona  fide  instrument  executed  by  Gour 
Mohun  fur  the  benefit  of  his  family  at  that 
lime,  it  seems  to  have  contemplated  the  state 
of  things  then  existing.  Gour  Mohuu, 
however,  recovered  and  lived  many  years 
after  the  date  of  it.  It  seems  never  to  have 
been  afterwards  reverted  to  nor  mentioned 
by  the  father  just  before  his  death  which 
actually  occurred  some  21  years  afterwards, 
wheii  the  situation  of  the  family  was  greatly 
changed.  We  find  that  Gour  Mohun  himself 
acted  in  contravention  of  it  when  he  gave 
certain  landed  property  to  his  daughters, 
and  it  is  also  to  be  noticed  that  the  declara- 
tions of  the  mother  and  of  Gour  Mohun's 
daughter  in  this  suit,  and  the  statements  and 
the  conduct  of  tlie  defendant  Romanath  him- 
self, and  of  the  family  on  Gour  Mohun's 
death,  are  all  evidence  to  show  that  the 
writing  in  question  was  not  regarded  by 
Gour  Mohun  or  by  the  family  as  then 
operative  or  intended  to  be  operative.  To 
this  it  may  be  added  that  the  document 
does  nor,  in  any  view  of  it,  purport 
to  restrain  partition  for  ever.  What  it 
declares  is  that  tlie  persons  contemplated  the 
immediate  heirs  and  successors,  re'z.,  the  four 
sons  of  Gour  Mohun,  were  not  to  divide  the 
property  ;  but  that  any  single  member  of  the 
family,  desiring  lo  make  any  particular 
arrangement  would  be  bound  by  the  wishes 
of  the  others.  For  whatever  reasons  or  pur- 
pose the  neumpulro  prohibited  partition 
amongst  the  four  brothers.  It  happened 
that  one  died  childless,  and  another  leaving 
two  children,  who  clearly  were  not  bound  by 
the  prohibition  ;  and  as  they  are  parlies  hav- 


ing interest  in  the  property,  it  appears  to  us 
that  conditions  which  do  not  and  canuut 
affect  them  ought  not  to  be  held  to  restrain  ik 
other  co-sharers.  We  think,  therefore,  tb&t 
ih^neumputro^  whatever  its  effect  mightlmve 
been,  if  it  wei*e  now  in  force  iu  limitatiouw 
in  restraint  of  the  rights  of  the  heirs,  caouut 
now  be  held  to  iiave  any  such  eflect,  lod  i« 
not  iu  fact  operative.  We,  therefore,  reverse 
the  judgment  of  the  Court  below,  aud  declare 
that  I  lie  property  referred  to  ia  Uie  suit  is 
subject  to  partition  at  the  optica  of  tie  par- 
ties  entitled  thereto.  The  decree  will  bd 
reversed  with  costs  payable  by  Romaiuitii. 


The  4tli  January  1875. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  ^.Y. 
McDouelly  Judges, 

Suit  for  an  Injunction— Damages  ^LoM- 
Undertenants, 

CaseNo.  49  of  1874. 

Regular  Appeal  from  a  decision pa$Ki\^  • 
the    Second   Subordinate   Judge  oj  tie 
24'Pergunnahs,  dated  the  28M  January 
1874. 
Mr.  Peter  NichoU  and  others  (Defendants) 
Appellants, 

versus 

Tarinee  Churn  Rose  (Plaintiff)  Respondtni, 

The  Advocate-General  and  3fr.  •/.  S.  Ro(^' 
fort  for  Appellants. 

Messrs.  Kennedy    and  R.    T.  Allm^^^^ 
Baboo  Ob  hog  Churn  Rose  for  RespoodeQt. 

Cases  Nos.  932  to  937  of  1874. 

Special  Appeals  from  a  decision  passed  i^ 
the  Judge  of  the  2^- Pergunnahs,  datd 
the  17 th  March  1874,  reversing  a  decim^ 
of  the  Second  Subordinate  Judge  of  tkd 
district,  dated  the  28th  January  1874. 

Tarinee  Churn  Bose  (Plaintiff)  Appeilant, 

versus 

Ramjee  Pal  and  others  (Defendants) 
Respondents. 

Mr.  R.    T.  Allan  and  Baboo  Obhoy  Chti^ 
Bose  for  Appellant.  ' 

Mr.  J.  S.  Rochfort  for  Respondenis.      ; 

In  a  suit  for  m  perpetual  injunction  «^'".'V*^^  ] 
cipal  defendauta  to  stop  the  biwiaeaa  oi  pnea-""^ 
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c^vrrad  on  by  them  on  lands  which  they  had  taken  under 
^smporaiy  leasee  from  their  oo-defendants,  who  were 
l^Mers  of  small  jotee  within  the  plaintiflTs  zemindary, 
^nd  to  reooTer  damages  for  alleged  injury  done  to  the 
linds,  where  the  evidence  showed  such  a  continued  use 
of  tbe  land  for  twenty-five  years  for  the  purpose  of 
briek-making,  as  raised  a  strong  presumption  of  acquies- 
cRKe  on  the  part  of  the  landlord,  and  that,  so  far  from 
jnjnring  the  land,  the  defendants  had  placed  it  in  a 
better  condition  than  it  had  been  in  previously : 

HsLD  that  00  case  had  been  made  out  for  the  issue  of 
■  ia junction. 

Jackson,  J. — In  regular  appeal  No.  49, 
ihe  appellants  complain  of  the  judgment  of 
Bsboo      Brojendro     Coomar     Senl,    Second 
Sui»ordinnt6    Judge    of  the  24-PergunDahs, 
delivered  in  a  suit  brought  by  Tariiiee  Churn 
Boae    against   certain    persons    carrying   on 
basiness   under  the  title  of  *  Burn   &  Co.,' 
boilders  of  the  town  of  Calcutta.     After  the 
commencement  of  the  suit,   by  an  order  of 
the  Court,  Rnrojee  Pal,  Jhoroo  Hnthee   and 
^veral  other  persons,  bein^  the  intermediaie 
tenaota  between  the  plaintiff  and  the  defeud- 
•aU^  were  brought  on  the  record  and  made 
additional    defendants     in     the     suit.     The 
^i>ecial  appeals,  which  were  heard  at  the  same 
lime  with   the  regular  appeal*,   are  nnp«^als 
from   the  judgment  of  Mr.  Beauforf,  Judge 
6f  the  24-Pergunuah8,  "who  had  before  him 
on  regular  appeal  several  decisions  of  the 
sune    Subordinate     Jud^e    in    other   suits 
brought  under  similar  circumstances  by  the 
sane  plaintiff.     The  facts  of  these  cases  are 
teFr/nlly  set  out  in  the  judgment  of  tlie 
Subordinate  Jud(;e,  and  therefore  it  is  not. 
oecessary  that  they  should  be  stated  here  at 
any  great   length.      The    plaintiff    alleged 
himself  to  be  the  owner  by  purchase   of  an 
estate   called    KnnchuntoUah,    of  which   he 
acquired  one-half  share    in    1275   and    the 
remaining  half  share  in  the  yenr  1277,  being 
•bout  the   Christian   years   1868  and  1870. 
Tbe  principal   defendants   appear    to    have 
tiken  from  the  co-defendants,  who  are  very 
namerous,  and  who  are  holders  of  smjilljotes 
within  the  plaintiff's  zemindaree,  temporary 
leases  of  the  lands  in  dispute  in  these  suits, 
and  to  liave  taken  them  for  the  purpose  of 
carrying  on  their  business  of  brick-making. 
It  seems   that  plaintiff,   upon   learning    that 
Messrs.  Burn  &  Co.  were  about  to  commence 
I  his  business,  caused  letters  to  be  written  to 
them   by   his  attorney   Mr.   Carruthers,    in 
which   he  protested  against  their  carrying  it 
on  ;  but  the  defendants  denied  the  plaintiff's 
right  to  interfere  in  the  matter,  and  carried 


on  the  business  notwithstanding.  These 
suits,  therefore,  were  brought  by  plaintiff 
to  obtain  a  perpetual  injunction  against  the 
defendants  forbidding  them  to  proceed  with 
the  business  in  question,  and  also  to  recover 
damages  as  compensation  for  the  injury  done 
to  the  land  by  the  alleged  injurious  acts  of 
the  defendants.  The  damages,  in  the  one 
c»pe,  out  of  which  the  regular  appeal  arises, 
wei-e  calculated  at  Rs.  2I9OOO,  and  the  other 
suits  being  valued  below  Hs.  o,000  the 
appeal  Jay  to  the  District  Judge. 

In  all  these  suits,  the  Subordinate  Judge 
considered  that  the  plaintiff  had  made  out  a 
good  cause  of  action,  and  he  accordingly 
ordered  that  the  defendants  should  be  restrained 
from  carrying  on  the  brick-making  business. 
He  also  assessed  the  damages  to  which  he  con- 
sidered the  plaintiff  entitled.  In  all  these  suits 
in  which  the  appeal  lay  to  the  District  Court, 
the  Judge  reversed  the  decision  of  the  Sub- 
oniinate  Judge,  and  ordered  that  the  plain- 
tiff's suit  should  be  dismissed. 

Against  this  decision  the  plaintiff  appeals 
specially,  and  in  the  other  case  the  defendants 
appeal  to  this  Coui  t  from  the  decision  of  the 
Subordinate  Jud*!e.  Various  formal  pleas 
were  raised  in  this  case  to  which  it  is  not 
necessary  to  advert.  The  main  questions  to  be 
decided  are,  firstly,  whether  thj  plaintiff  is 
entitled  to  the  injunction  which  he  sought; 
and  secondly,  whether  he  is  entitled  10 
recover  any,  and,  if  any,  what  damages  from 
the  defendants.  In  arguing  these  cases,  the 
learned  Counsel  who  appeared  on  both  sides, 
particularly  the  learned  Counsel  for  the 
plaintiff,  laid  before  us  a  good  number  of 
English  cases  from  which  we  must  say  we 
have  not  been  able  to  derive  any  special 
assistance,  inasmuch  as  they  lay  down  rules 
of' law  which  necessarily  govern  cases  in 
England,  but  which  are  not  we  think  appli- 
cable to  cases  in  this  couutry.  Upon  the 
general  questions  raised  in  these  suits,  we 
are  inclined  to  concur  substantially  with  the 
District  Judge.  We  think  that  no  <!ase  has 
been  made  out  for  an  injunction.  The  evi- 
dence shows  very  clearly  that  the  brick- 
making  business,  of  which  the  plaintiff  now 
complains,  hns  been  carried  on  for  at  any 
rate  more  than  five  and  twenty  years  ;  that 
as  to  the  land  which  is  used  at  present  for 
that  purpose  there  is  no  trace  of  any  other 
mode  of  enjoyment,  and  certainly  it  cannot  be 
said  as  suggested  by  the  plaintiff  that  the 
land  has  now  been  diverted  from  its  original 
destiuaiion.     It  appears  ai:^  that  the  laud- 
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lord  very  well  knew  of  the  use  to  which  the 
laud  was  being  put,  and  that  in  a  legal  sense 
he  acquiesced,  and  the  acquiescence  was  so 
complete,  that  thereby  the  defendants  were 
induced  to  embark  their  capital  iu  the 
businees  in  question.  But  no  doubt  this 
circumstance  would  not  prevent  the  plaintiff 
from  asking  for  an  injunction,  if  it  appeared 
that  the  brick-making  business  was  now 
carried  on  upon  such  principles  as  to  endan- 
ger the  laud  on  which  the  plaintiff's  enjoy- 
ment of  rent  depended  ;  for,  while  on  one 
hand,  the  zemindar  has  no  interest  left  in  the 
land  but  the  right  to  receive  the  rent  and  to 
sell  the  tenure  in  default  to  pay  reni;  on  the 
other  hand,  he  is  fully  at  liberty  to  protect 
the  land  from  damage  or  injury,  and  to 
prevent  any  use  of  it  by  which  its  permanent 
usefulness  is  impaired  or  endangered.  But 
nothing  of  the  surt  has  been  done  in  the 
present  case.  On  the  contrary,  it  appears  to 
us  that  the  improved  system  introduced  by 
die  defendants  is  rather  calculated  to  obviate 
any  injury  which  might  otherwise  be  caused 
to  the  Itind.  Moreover,  the  fact  of  the 
defendants  having  spent  a  large  sum  of 
money,  and  having  erected  works,  buildings, 
and  machinery  upon  the  land,  is  an  additional 
guarantee  against  the  exhaustion  of  the  soil 
and  its  sudden  abandonment  ;  and  speaking 
for  myself,  I  am  bound  to  say  that  I  find  it 
impossible  to  look  at  the  evidence  >ind  the 
conduct  of  the  plaintiff  without  seeing  that 
that  very  circumstance,  viz.^  the  taking  up 
of  this  business  by  the  defendants  who  are 
pei^sons  of  substance  on  the  laud  has  sug- 
i;ested  the  present  suits  which  are  not 
brought  bona  fide  for  the  purpose  of  pro- 
tecting the  land  from  injury,  so  much  as  for 
the  purpose  of  obtaining  for  the  plaintiff  a 
share   in   the   profiis. 

We  have  not  had  brought  before  us, 
in  the  course  of  the  argument  of  the  appeals, 
liny  decision  from  our  own  Court  which 
is  very  much  in  point.  The  case  from 
Sutherland's  Keports  of  1864,  page  275, 
has  not  very  material  bearing  on  the  present 
question.  In  that  case,  Trevor  and  Comp- 
bell,  J  J.,  held  that  "  a  talookdar  ^'  interme- 
*'  diate  between  the  ryot  and  the  zemindar 
**  has  full  power  to  dig  tanks  in  his  tenure 
*'  in  which  he  holds  a  beneficial  interest, 
*'  and  that  consequently  that  act  is  not 
*<  one  of  waste  requiring  a  perpetual  iojunc- 
**  tion.*'  On  the  other  hand,  there  is  a 
case  in  II  Weekly  Reporter,  iu  whioh  two 
of  the  learned  Judges  of  this  Court  held  at 
**ptg«^    157  : — ^"  No  4oubt    any    ryot    who 


"  destroys  his  land  by  making  holes  in  it  for 
"  providing  earth  for  bricks  or  allows  anotiier 
"  to  do  so,  renders  himself  liable  for  damages 
*'  to  his  landlord  for  tlie  permanent  damnge 
*'  done  to  his  property  by  that  means."  Tbat 
language  appears  to  Iiave  contemplated  s 
state  of  things  very  different  from  the 
present.  That  seems  to  be  a  case  in  which, 
in  the  midst  of  an  ugricuhural  holding,  the 
ryot,  by  excavating  tli^  laud  and  allowing 
persons  to  take  earth  therefrom,  brought  it 
(o  such  a  condition  that  the  Court  tliooght 
that  permanent  injury  was  done  to  the  land, 
which  rendered  the  ryot  liable  to  account  to 
the  landlord.  That  is  not  the  preaent  case. 
Another  judgment  referred  to  by  the  Subor- 
dinate Judge  from  XVII  Weekly  Reporter 
is  to  the  effect  that  '<  no  tenant  taking  land 
*^  witliout  some  specific  agreement  on  tbo 
*'  subject  is  entitled  to  change  the  nature  of 
"  tbat  land  from  what  it  was  when  he  got 
*'  if  But  in  this  case  there  is  such  a  c»q- 
tinued  use  of  the  land  for  the  space  of  five 
and  twenty  years  as  raises  a  strong  presump- 
tion of  acquiescence  on  the  i»arc  of  the 
landlord,  so  that  this  case  would  not  be 
tsoverned  by  the  dicta  which  the  Subordintte 
Judge  lias  relied  upon.  We  are,  therefor^^ 
of  opinion  that  no  case  for  the  issue  ofia 
injunction  has  been  made  out 

On  the  question  of  damages,  we  are  oot 
shown  tliat  any  damage  has  been  renily 
caused  to  tlie  land.  From  the  evidence  it 
appears  that,  so  far  from  doing  any  injury  to 
the  land,  the  defendants  really  placed  it  in  a 
better  condition  than  it  vras  before.  It  also 
came  out  on  the  evidence  that  tliis  brick- 
mnking  business  is  not  confined  to  the  parti- 
cular lands  which  form  the  subject  of  suit  in 
these  cases,  but  that  the  whole  of  the  neigh- 
bourhood is  used  in  like  manner.  Tliis  fact 
we  may  say  is  notorious.  It  is  not  likely 
that  a  fact  was  unknown  to  the  owner  of  the 
land  which  was  well  known  to  everybody 
else.  We  tliink,  therefore,  that  the  decisioa 
of  the  District  Judge  is  correct  and  that  of 
the  Subordinate  Judge  erroneous,  and  tbat 
consequently  the  regular  appeal  must  be 
allowed  and  the  special  appeals  dismisfled 
with  costs. 


Digitized  by 


Google 


1875.] 


Civil 


THE    WEKKLY    REPORTER. 


Rtfliii(/s, 


301 


The 23rd  February  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 
Judges, 

Amendment  of  Sale  Certificate --Jurisdiction — 
Act  V 111  of  1859*.  259. 

Case  No.  215  of  1873. 

Begular  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  ilth  July  IS7S. 

Rajiili  Riighoo  Nundun  Singh  Bnhadoor 
(OQe  of  the  Defeudauts)  Appellant, 

versus 

Mr.  Robert  Wilson   (Plaintiff)   Respondent. 

Messrs.  Branson  and  C.  Gregory  and  Baboo 
Chunder  Madhub  Ghose  for  Appellant. 

The  Advocate- General  and   Mr,    Phillips 
for  Respondent. 

A  Court  ia  not  legally  competent  to  make  an  ex  parte 
order  amending  a  sale  certificate  granted  under  Act 
VUI  of  1859  8.  259. 

Kemp^  J. — The  facts  of  this  case,  fl9  far 
asthey.nre  material  to  its  decision,  may  be 
briefly  stated  thus  : — The  plaintiff,  Mr.Robert 
Wilson,  brings  (his  suir,  alleging  that  on  the 
29tlior  July  1867  Roy  Nundeepnt  Maharoon 
Baliadoor  obtained  a  decree  from  tiie  Civil 
Court  on  the  basis  of  a  mtTtgnge-bond  in 
^l»ich  the  Popree  factory  concern  and  the 
*»tire  estate  appertaining  thereto  were 
mortgaged  against  Mr.  Alexander  Urquhart, 
^  then  pro()rietor  and  manager  of  the 
Popree  concern  ;  that  in  execution  of  that 
'Iccree  the  rights  and  interest  of  Mr. 
Urquhart  in  tli«  Popree  concern,  togeiher 
with  the  entire  estate  appertaining  to  the 
concern,  were  sold  by  auction  on  the  15ih 
February  1869,  and  were  purchased  by  Roy 
Nundeepnt  Mahatoon  and  Mr.  Lingham,  a 
('leader  of  the  Tirhoot  Court ;  that  possession 
^vas  given  to  these  parties,  the  plaiutitl's 
vendors,  and  that  they  by  a  deed  of  con- 
veyance sold  their  rights  and  interest  in  die 
aforesaid  concern  to  the  plaintiff;  that  the 
plaintiff  has  since  his  purchase  been  in 
possession  of  Mouzah  eJoyutpore,  the  subject- 
» alter  of  the  suit,  as  appertaining  to  the 
purchased  factory;  that  previous  to  the  pur- 
chase by  the  plaintiff,  the  defendants  had 
o»»tained  a  decree  for  arrears  of  rent,  not. 
for  the  rent  of  Mouzoh  Joyutpore,  bnt  of 
another  mouzah,  against  Mr.  A.  Urquhart ; 
tliey  applied  for   execution    to  the   Revenue 


Court,  and  caused  the  8  annas  1  gunda  share 
in  Mouzah  Joyutpore  to  be  attached  and 
sold  on  the  28ih  of  July  1869,  the  defen- 
dants, decree-holders  in  the  rent  suit,  purehas* 
ing  it  ;  that  subsequently  the  defendants 
applied  to  be  made  parties  to  a  butwarra, 
which  was  then  in  progress  with  reference 
to  this  mouzah,  and  they  were  admitted  by 
the  revenue  authorities  to  join  in  the 
butwarra,  and  that  the  plaintiff's  purchase  and 
rights  had  therefore  been  injured  by  the 
order  for  proceeding  with  the  butwarra  in 
the  names  of  the  defendants.  He,  therefore, 
brings    the  present   suit. 

Objections  were  taken  as  to  the  suit 
being  undervalued  and  as  to  limitation^ 
but  these  points  have  not  been  pressed 
before  us.  On  the  facts  of  the  case  the 
defendants  contended  that  the  original 
decree- holder  Nundeepnt  Mahatoon  filed 
an  inventory,  specifying  certain  proper- 
ties which  he  wished  to  have  sold  as 
constituting  the  rights  and  interest  of  the 
judgment-debtor  Mr.  Urquhart;  that  in  that 
inventory  which  th«  decree-holder  filed,  and 
which  it  was  necessary  to  file  under  Act  VIH 
of  1859,  the  disputed  Mouzah  Joyutpore 
was  not  mentioned  ;  that  the  original  certl-^ 
fieate  which  was  obtained  by  the  plaiutiff^s 
vendors  was  subnequently  amended  by  an. 
ex  parte  order  dated  the  23rd  June  1869, 
but  that  that  order  was  illegal  and  beyond 
the  authority  of  the  Court  to  pass. 

The  decree  obtained  by  Roy  Nundeepnt 
Mahatoon,  the  plain iiff*s  vendor,  will  be 
found  at  page  18  of  the  printed  book.  The 
claim  was  to  recover  a  large  sum  of  money 
upon  a  bond  exe<!uted  by  Mr.  Alexandetr 
Urquhart,  the  then  pr(»prieior  of  the  Popree 
concern,  on  the  16th  of  August  1864.  Tlie 
decree  was  in  favor  of  the  plaintiff  Roy 
Nundeepnt  Mahatoon  against  Mr.  Urquhart, 
and  the  decretal  order  was  that  the  Popr^-e 
concern  was  to  be  sold  in  satisfaction  of  the 
plaintiff's  decree.  The  cenificitte  of  side 
obtained  by  the  plaintifi^s  vendors  is  to  be 
found  at  page  20  of  the  printed  book. 
From  the  specification  of  the  properties  sold, 
to  be  found  at  page  21  of  the  book,  it  is 
clear  that  the  Popree  concern  in  its  entirety 
was  not  advertised  for  sale.  Certain  proper- 
ties alleged  to  belong  to  the  Popree  concern, 
and  consisting  of  the  mokurruree  lands  of 
Monzah  Joyutpore,  the  mokururee  lands  in 
Mouzah  Busunt,  the  right  of  cultivaiion  in 
Mouzah  Bougaou,  mokurruree  lands  in 
Mouzah  Bougaon  and  mokurruree  lands  iu 
Mouzah  RuHSoolpore  and  other  mouzahs, 
were  sold   under  the  cenifica^e  granted  I9y 
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the  Court  for  the  sura  of  Rf».  37.  This 
certificate  wns  aniended  on  the  23rd  of  June 
1869.  The  order  of  araendraent  will  be 
fbutid  at  page  24  of  the  printed  book.  Roy 
Kundeeput  Mahatoon  and  Mr.  LiDpfham 
appear  on  that  date  to  have  petitioned  the 
Court  to  the  effect  that  although  the  certi- 
ficate showed  clearly  that  the  concern  and 
fill  its  buildings  passed  by  the  sale,  still  as 
the  certificate  was  liable  to  misinterpretation, 
becnu^e  it  contains  a  specification  which 
purports  to  be  a  detail  of  the  properties 
oomposiiig  that  concern,  which  is  in  renlity 
merely  detail  of  whatever  property  in  the 
concern  Roy  Nundeepnt  Mohntoon  was  able 
in  the  face  of  opposition  to  ascertain,  there- 
fore they  prayed  that  the  certificate 
hiight  be  rectified,  and  a  clause  added  to  the 
eflx^ct  tlint  if  there  be  nny  otiier  properties 
besides  those  specified  which  belong  to  the 
concern,  the  said  properties  be  held  to  have 
passed  under  tiiat  certificate. 

Now  tiiis  certificate  as  originally  granted 
was  amended  according  to  this  petition  in  the 
absence  of  the  defendants  whose  certificate  had 
been  declared  to  take  effect  from  a  dnte  prior 
to  the  ap}>licatioQ  made  to  ninend  the  certi- 
ficate obtained  by  the  plain tiff^s  vendors. 
I  say  prior  i)ecause  it  is  clear  from  the 
certificate  obtained  by  the  defendants  in 
execution  of  titeir  reiit-deeree  that  it  was 
held  tlint  their  certificate  was  to  take  effect 
from  the  8th  of  June  1869,  while  the 
application  to  amend  the  certificate  obtained 
by  the  plaintiff's  vendors  was  dated  the  23rd 
of  June  1869,  and  it  was  made  behind  the 
back  of  the  defendnnts.  In  this  case,  there- 
fore, it  is  clear  that  we  have  to  decide 
whether  Mouzah  Joyutpore,  the  subject- 
tnatter  of  this  suit^  pnssed  under  the  certi- 
ficate of  sale  to  the  plaintifi'^s  vendors  or  not. 
This  being  a  case  in  which  there  were  two 
purchases, — one  at  an  auction-sale  in  satis- 
faction of  a  decree  of  the  Civil  Court,  and 
the  other  in  satisfaction  of  a  decree  for  rent, 
it  becomes  necessaiy  to  ascertain  clearly 
what  passed  under  the  plaiti tiff's  vendor's 
purchase.  Now  it  ap()ears  to  me  very  clear 
from  the  certificate  already  referred  to  and 
set  out  at  page  20  of  the  book,  that  the 
whole  of  the  Popree  concern,  including  the 
mouzah,  subject-matter  of  suit,  did  not  pass 
tinder  that  certificate.  This  appears  very 
clear  to  me  from  the  wording  of  the 
detail  of  the  properties  which  possed  tinder 
that  certificate  in  which  the  mokurruree  lands 
in  Joyutpore,  consisting  of  about  90  beegaba 
only,  are  stated  to  have  passed  under  that 
certificate.    It  ia  also  clear  that  if  the  whole 


of  the  Popree  concern,  including  this  disputed 
mouzah  and  other  mouzahs  had  passed,  it 
would  have  been  unnecessary  to  define  the 
different  rights  which  passed  under  the  certi- 
ficate. We  find  that  two  different  rights  Iq 
Mouzah  Bougaon  passed  under  it,  uamely, 
the  right  of  cultivation  and  the  mokurruree 
land;*,  and  if  every  thing  passed  under  the 
j  certificate  it  would  have  been  quite  unneces- 
j  sary  to  enter  into  this  detail. 
I  We  also  think  that  the  order  amending  the 
I  certificate  is  an  illegal  ord^-r.  It  Ims  befn 
said  in  the  course  of  the  urguroeui  by  tlie 
learned  Advocate  General  who  appears  for  the 
respondent  that  the  Court  is  empowered  to 
amend  the  certificate  of  sale,  and  the  learned 
'  Advocate-Genernl  alluded  to  a  decision  to  be 
I  found  in  Volume  XIV  Moore's  Indiio 
Api»eal?.  In  that  case  I  was  one  of  the 
deciding  Judges,  and  it  ap(>ear8  that  tltere 
were  two  decree-holders  iu  that  caseboiii 
executing  deciees  for  rent.  One  proceed 
to  execute  his  decree  a«!aiust  the  wid«w  of 
Gouree  Pershnd.  and  the  oiher  as  agiimt 
the  heirs  of  Gouree  Pernliad.  The  quesw* 
before  us  was  whether  the  purchaser  ondff 
a  certificate  of  the  rights  and  interests  of 
the  widow  purchased  anything  more  thw 
those  rights  and  interests.  We  held  that 
as  the  certificttt-e  stated  that  only  the  rijrhts 
and  interest  of  the  widow  passed  under  ir, 
lie  had  purchased  nothing  else  bat  those 
rights  and  interests.  The  case  went  before 
their  Lordships  of  the  Privy  Council,  and 
they  held  that  although  the  certificate  in 
terms  merely  mentioned  the  rights  and 
interests  of  the  widow,  those  'rights  and 
interests  were  as  representing  her  hushnud's 
estate,  and  therefore  under  that  certificate 
the  rights  and  interests  of  the  heira  nlw 
passed.  But  that  was  a  decision  with 
reference  to  the  description  of  title  which 
passed,  and  it  does  not  apply  to  the  present 
case,  where  properties  are  distinctly  specified 
in  the  certificate.  Then  we  have  the  evi- 
dence of  Mr.  Lingham,  one  of  the  pinin- 
tiff's  vendors,  which  will  be  found  in  the 
book  of  appeal  No.  214;  and  here  we  ni«y 
mention  thnt  both  these  cases  were  tried 
together,  and  therefore  we  liave  had  to  refer 
to  the  evidence  taken  in  the  other  case. 
The  evidence  of  Mr.  Linghnm  will  be  found 
at  page  31.  He  deposes  thnt  "the  list, 
"  wirich  we  received  at  the  snie,  of  tlie 
*•  villages  in  the  estate  purchased  wss  as 
**  full  as  it  could  be  made  by  inquiries  of 
"Nundeeput.  We  have  since  discovered 
«*  other  villages.  Grefit  difficulties  were 
^  thrown    in    the   way   of  these  inqniri^^- 
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Ht)  aim)  admits  ihui  sume  of  tiie  villttges 
were  exempted  from  sale  because  tliey  were 
ill  (Uspuie,  but  that  this  the  village,  subject- 
maiter  of  the  suit,  was  not  one  of  them. 
He  also  admits  that  Jojutpore  was  not 
uamed  in  the  suit.  Therefore  it  is  clear 
from  ihe  evidence  of  the  vendor  of  the 
plaiiititiT  that  nil  the  mouzahs  appertaining 
totiiePopree  concern  were  not  attached  and 
brooch t  to  sale  and  were  not  included  in  the 
certificate  of  sale. 

We,  therefore,  think  that  tlie  judgment 
of  (he  Lower  Court  in  this  case  is  wrung, 
sod  that  the  plaintiff  has  failed  to  prove 
ikt  the  Mouzah  Joyutpore  in  suit  passed 
to  bis  vendors  under  the  certificate  of  sale. 

We  reverse  the  decision  of  the  Additional 
Judge  of  Tirhoot,  dated  the  11th  of  July 
1873,  and  decree  this  appeal  with  all  costs 
payable  by  the  respondent. 

Ponti/eXf  J, — Wiih  respect  to  appeal  No. 
215, 1  quite  agree  that  only  the  mokurruree 
lands  of  Mouzah  Joyutpore  passed  under 
tlie  sale,  bnt  I  wif>h  to  add  that  I  express 
DO  opinion  as  to  whether  the  other  lands 
were  or  were  not  iuclu<ied  in  tlie  mortgage. 
It  is  annecessary  to  do  so  in  this  case,  and 
indeed  it  would  be  impossible  to  express 
any  opinion  upon  this  point  in  the  present 
case,  innsmuch  us  the  mortgagee  is  not  before 
the  Court. 


The  25th  February  1875. 

Present : 

Tlie  Hon'ble  I#onia   S.   Jackson   and   W.  F. 
McDonell,  Judges, 

Pitneedar  and  Tenant — Suit  to  set  aside  Putnee. 

Case  No.  1686  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiatiitg  Subordinate  Judge  of 
Nuddea,  .  dated  the  25th  April  1874, 
modifying  a  decision  of  the  Sudder 
Moonsiff  of  that  district^  dated  the  23rd 
September  1872. 

Bakhal  Monee  Dossee  and  others 
(Defendants)  Appellants, 

versus 

Brojendro  Gopal  Roy  and  another  (Plaintiffs) 
liespondents. 

Baboo  Kalee  Mohun  Doss  foe  Appellnnls. 


Baboo  Oopendro  Chunder  Bose  lor 
Respondents. 

Where  a  landlord  (patneedor)  and  his  tenant  were 
defendants  in  a  sait  by  the  zemindar  for  setting  aside 
the  putnee,  and  both  were,  by  the  decree,  made  liable 
for  the  mesne  profits  which  the  tenant  eventually  paid 
oat  of  his  own  pocket :  hvld,  that  the  effect  was  to 
cancel  all  relation  of  landlord  and  tenant  between  them 
and  to  give  the  tenant  a  right  to  receive  back  what  he 
had  paid. 


Jachson,  J, — On  the  question  oflimiialion, 
the  Subordinate  Judge  considered  that  this 
was  a  case  in  which  no  specific  provision  was 
made  in  Act  XIV  of  1859  ;  consequently 
that  six  years  was  the  period  of  limitation, 
and  that  this  suit  having  been  brought  within 
six  years  from  the  date  of  the  payment  of 
the  wassiluC  was  in  time.  Clearly  the 
plaintiff  had  no  cause  of  action  in  respect  of 
this  claim  before  the  payment  of  the  mesne 
profits  by  him,  and  consequently  we  see  no 
reason  to  question  the  ccrrectness  of  the 
Lower  Court's  decision  on  this  part  of  the 
case. 

Then  it  is  contended  that  the  plaintiff  was 
not  entitled  to  recover  from  the  defendant, 
his  superior  landlord,  the  rent  received  by 
the  latter  in  that  capacity  without  first 
accounting  for  all  the  mesne  profits.  It 
seems  that  the  plaintiff  and  the  defendant 
were  defendants  in  a  suit  brought  by  the 
zemindar  for  settini;  aside  the  putnee,  and 
both  were  made  liable  for  the  mesne  profits. 
The  plaintiff's  ancestor  paid  out  of  his  own 
pocket  the  mesne  profits  for  which  they  were 
nil  liable.  The  effect  of  that  was  undoubtedly 
to  cancel  all  relation  of  landlord  and  tenant 
between  plaintiff  and  the  defendant  and  to 
give  plaintiff  the  right  to  receive  back  what 
he  had  paid,  and  the  circumstance  that  the 
decree-holder  had  shown  some  indulgence  to 
the  plaintiff  appears  to  make  no  difference. 
That  is  a  matter  witli  which  the  defendant 
had  no  concern,  and  it  seems  to  us  that  in 
fiscertainiug  the  amount  payable  by  the 
defendant,  the  Subordinate  Judge  has  gone 
farther  in  his  favor  than  he  ought  to  have 
done,  because,  instead  of  giving  plaintiff  the 
whole  of  the  rent  due,  he  has  allowed  a 
deduction. 

The  special  appeal  is  dismissed  with  costs. 
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The  l8t  March  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Ch  under  Mi  iter,  Judges. 

,  Phulkur  Rents— Jurisdiction. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Rhaugul^ 
pore,  dated  the  21th  January  1875. 

Gobiud  Sookool,  Plaintiff , 

versus 

Gokool  Bhukut  and  another,  Defendants, 

A  Buit  for  arrears  of  rent  of  tBe  description  known  as 
phvlhtr^  being  Cf  a  nature  cognizable  by  a  Revenue 
Officer  when  Act  X  of  1859  was  in  force,  can  now  be 
brought  before  a  Bfoonsiff.  A  Small  Canae  Court  has  no 
jorifidiction  to  try  it. 

Case. — The  question  for  decision  in  this 
case  is  wUeiher  a  suit  for  arrears  of  rent  of 
the  description  ordinarily  known  as  phulkur 
can  be  brought  in  a  Small  Cause  Court.  In 
my  opinion  Clause  4,  Secti<»n  6  of  Act  XI 
of  1865  deprives  the  Small  Cause  Court  of 
jurisdiction  in  such  cases,  the  suit  bfiuj^  one 
which  might  have  been  brought  before  a 
Revenne  officer  under  Act  X  of  1859, 
and  now  under  Act  VIII  (B.  C.)  of  186S» 
before  the  Moonsitf.  The  case  noted  in  the 
margin  has  been  quoted  on  the  other  side, 
but  it  is  not  in  my 
P.^htMon.h'TvrWee;:  opinion  «pplicab[e. 
It  Reporter,  CSvil  Court  The  suit  18  for  tlie 
References,  page  8.  ^ent   of  mnngoe  trees 

according  to  a  dauabundi  settlement,  and 
such  suits  were  always,  I  believe,  held  to 
come  within  the  terms  of  Clause  4  of  Ai^t 
X  '*  forest  rights,  fislieries  and  the  like." 
It  is  true  that  phulkur  is  not  expressly 
mentioned  there,  but  hunkur,  julkur  and 
phulkur  are  usually  mentioned  together  in 
leases,  and  oUier  documents  relating  to  land. 
The  substitution  of  the  present  rent-law  for 
Act  X  does  not  seem  to  have  any  bearing  on 
the  question  of  jurisdiction  in  the  present 
case.  It  merely  abolished  the  peculiar 
judicial  powers  which  the  former  Act 
conferred  upon  Revenue  Officers,  and  handed 
over  the  cases  frmerly  triable  by  them  to 
the  ordinary  Civil  Courts.  The  jurisdiction  of 
the  Small  Cause  Court  was  not  in  any  way 
enlarged,  so  that,  if  the  present  case   would 


lie  in  a  Revenue  Court  under  Act  X.  it  would 
spem  that  it  will  now  lie  before  the  Moon?iff. 

The  judgment  of  the  High  Court  wat 
delivered  as  follows  by 

Glover,  J, — In  our  opinion,  the  Judge  of 
the  Small  Cause  Court  was  ri<;ht  in  thinking 
that  as  a  suit  of  this  nature  conld  origin&ik 
have  been  brought  under  Act  X  of  1859 
before  a  Revenue  Officer,  it  can  now  be 
brought  before  ihe  Moonsiff  uhder  Act  VIll 
(B.  C.)  of  1869.  The  Small  Couse  Court 
had  no  jurisdiction  to  try  tliia  case. 


The  Ist  March  1875. 

Present  : 
T!»e  Hon'ble  G.  G.  Morris,  Judge, 

Jurisdiction^' Special  Appeal — Act  VIII  (B.C.) 
of  1869  ss.  35  and  104— ilc/  XXIII  •/  \^\ 
s,  27. 

Case  No.  1090  of  1874. 

Special  Appeal  from  a  decision  passed  hjf 
the  Subordinate  Judge  of  Rungpore, 
dated  the  llth  March  1 874,  a//in«w^ « 
decision  of  the  Moonsiff  of  Bhotmarte, 
dated  the  I3th  December  1872. 

Shoylendro  Geer   Sunnyasee  (Defendant) 
Appellanty 

versus 

Patoo  Doss  Busanea  (Plaintiff)  and  others 
(Defendants)  Respondents, 

Baboo  Nullit   Chunder  Sen  for  Appellant 

Baboo  Girija  Sunhur  Mojoomdar  for 
Respondents. 

A  suit  for  damages  for  withholding  a  receipt  f-* 
rent  is  not  cognizable  by  a  Court  of  Small  Causes,  and 
therefore  does  not  come  under  the  purview  of  Act 
XXIII  of  1861  8.  27. 

The  suit  in  respect  of  which  this  apH 
is  preferrtid  was  a  suit  for  damages  for  wiin- 
holding  a  receipt  for  rent. 
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A  prelimiuarj  objection  is  tukeo  that  thid 
was  *  suit  of  the  nature  cognizable  by  a 
Court  of  Small  Causes,  and  that  thert'fore 
uDder  Seciion  27  Act  XXIII  of  1861  a 
special  appeal  does  not  lie. 

I  am  of  opinion,  however,  on  a  considera- 
tion of  Sections  35  and  104  of  Act  VIII 
(B.  C.)  of  1869,  that  this  objection  is  of  no 
force.  A  Division  Bench  of  this  Court,  in 
the  case  of  Brojo  Naih  Dey  v,  Shuinbhoo 
Cliouder  Chatterjee,  in  XVIII  Weekly 
1(f porter,  page  25,  adopts  this  view. 

The  special  appellant  contends  that  in  a 
H}itofthis  nature  the  plaintiff  ouorht  lo  have 
proved,  and  the  Lower  Appellate  Court 
ought  distinctly  to  have  found,  that  the 
plaintiff  was  au  under-tenant  to  whom  a 
receipt  ought  to  have  been  given. 

The  defendant  challen(;ed  the  fiict  of  the 
pluiaiiff  being  an  under-tenant,  of  (he  land. 
He  said  that  one  Pakooa,  who  also  appeared 
&j  an  intervener  and  was  made  a  defendant 
Id  this  suit,  was  the  real  tenant. 

The  Subordinate  Judge  has  not  clearly 
Mded  this  point.  At  first  he  seems  to  say 
timi  the  plaintiff  was  th»  tenant  of  tht^ 
defendant,  but.  afterwards  he  raises  a  doubt 
on  the  point.  His  words  are  as  follows  : — 
"It  hence  becomes  clear  that  the  plaintiff 
"was  the  person  who  paid  rents.  Tlie  oral 
^'evideuce  adduced  by  him  in  this  suit 
"shows  iliat  he  paid  12  rupees  on  account, 
"of  the  rent  and  was  in  possession  of  the 
'W  in  1278." 

Had  he  stopped  here,  there  would  have 
Wen  good  reason  to  beli«'ve  that  he  consider- 
^<i'iiat  the  plaintiff  was  the  tennnt,  more 
especially  ns  he  agreed  with  the  first  Court, 
i^iiich  arrived  at  u  distinct  finding  on  the 
|K)int.  But  lie  goes  ou  lo  say  :  "  In  the 
'ciiuree  of  arguments,  I  was  It-d  to  believL* 
'*tliat  the  receipt  f<)r  the  sum  paid  by  th»- 
''plaiutiff  has  been  given  to  the  tiiird  party. 
"Itseemeil  very  probal»le.  But  before  th»' 
"title  of  the  thiid  party  as  the  real  tt^nant  is 
"ei>iabli»hed,  the  plaintitrmusi  be  consideied 
**  to  have  lield  ihe  land  in  the  name  of  his 
"  son.'' 

It  thus  appears  clearly  that  he  does  not 
♦decide  the  issue  as  lo  whether  the  3rd  party, 
tl>«t  is  to  say,  the  intervener  defendant,  wa.** 
<lte  real  tenant  or  not.  He  should  have  de- 
cided whether  the  intervener  defendant  was 
the  tenant  or  the  plaintiff  was  the  tenant. 
And  as  he  has  not  come  to  a  distinct  finding 
oa  this  hend,  the  case  roust  be  remanded  for 
a  deterininntion  of  that  issue. 

The  costs  will  al)ide  the  event. 


[Pbivt  Council  Judgment.] 
The  2ud  March  1875. 

Present : 

Sir  James  W.  Col  vile,  Sir  Montague  Smithy 
and  Sir  Robert  P.  Collier. 

On   Appeal  from  the  High  Court  of  Judi' 
cature  at  Fort  fVilliam  in  Bengal,*    ^ 

Ram  Tuhul  Slug 

versus 

Biseswar  Lull  Sahoo  and  another. 

An  estate  was  sold  for  arrears  of  revenue,  uader  Act 
XL  of  1859,  and  after  the  necessary  deductions,  the  surplus 
proceeds  remained  in  deposit  with  the  ColFector.  Of  thee 
upwards  of  85,000  rupees  was  the  share  of  appellant,  one 
of  the  shareholders,  who  instituted  a  suit  to  set  aside 
the  revenue  sale,  and  after  some  litigation  proved  suc- 
cessful. An  appeal  from  the  decree  having  been  dis- 
missed br  the  Privy  Council  on  l»th  December  1878, 
the  sale  was  conclusively  set  aside. 

Mejnitime,  one  S.  P.  S.,  a  judgment-creditor,  attached 
the  appellant's  interest  in  the  surplus  proceeds,  and  sold 
it  in  execution  for  8,000  rupees  to  one  J.  P.,  agent  for 
respondents.  The  8,000  rupees  was  drawn  oat  from  tlio 
Court,  and  applied  in  satisfaction  of  decrees  held  by 
S.  P.  S.  and  others.  Subsequently,  respondents  applied 
to  the  Collector  for  payment  to  them,  as  purcliasers 
under  the  execution  sale,  of  the  appellant's  assumed 
interest  in  the  surplus  proceeds  of  the  revenue  sale. 
But  as  the  revenue  sale  had  been  set  aside,  the  Collector 
refused  the  application.  Upon  which  the  respondents 
sued  the  appellant,  the  heir  of  S.  P.  S.,  and  the  other 
judgment-creditors,  for  the  8,000  rupees  with  interesL 
The  High  Court  on  appeal  gave  them  a  decree  tfgaiusfc 
the  appellant. 

Hkld,  that  respondents  had  established  no  tide  to 
recover  the  sum  sued  for  from  appellant. 

Hkld,  that  the  doctrine  of  Courts  of  equity  that  a 
plaintiff  who  comes  to  be  relieved  from  his  own  act  must 
submit  to  the  equitable  conditions  which  the  Court  m.iv 
see  fit  to  impose,  was  inapplicable  to  the  case  of  the  appel- 
lant, who  was  not  seeking  the  aid  of  the  Court,  but  wa« 
himself  sued  for  money  paid  under  no  contract  or  conaea( 
of  his,  but  under  proceedings  t^iken  in  invitum. 

Hkld,  that  respondents  bought  the  appellant's  interest 
in  the  surplus  proceeds  subject  to  the  contingency  of  his 
succeeding  in  his  suit  to  set  aside  the  revenue  sale,  in 
which  event  that  interest  would  be  nil.  There  is  no 
general  equity  existing  between  the  parties  upon  which 
appellant  ought  to  be  compelled  to  restore  to  the 
respondents  their  original  position,  because  the  event  on 
which  they  speculated  has  gone  against  them. 

The  point  raised  by  this  appeal  is  one 
of  novelty,  and  of  some  nicely.  The  facts 
out  of  which  it  arises  are  undisputed. 

The  appellant  is  one  of  the  re^ristered 
shareholders  of  a  certain  estate  which  ou 
the  16th  of  February  1867,  was  sold  for 
arreard  of«  Government  revenue,  uuder  the 
lost  Sale  Law,  Act  XL  of  1859.  The  sale- 
was  confirmed  by  the  Revenue  Commission- 
ers on  the  14th  of  the  following  June  ;  and, 

♦  From  the  judgment  of  Couch,  C.J.,  and   Phear  and 
Aiuslic,  JJ.,  dated  2l9t  March  1873,  19  W.  R,  351. 
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nfter   <lf ducting    the  nrrenrs  of  Government 
revenuo  and  8nle  expniises,  the   sum  of  Rs. 
1,39,692  :2  :o  remained  lis  surplus  proceedii 
in   deposit   iu    the   hands   of  (lie   Collector. 
The  share  of  tlie  appelltmt   in  eucli  surplus 
proceeds,    if  the  side   hud  stood,  would  have 
been    upwards    of     R-*.    35,500.      On    the 
24th  of   Ft-bruary    1868,  however,   the   ai- 
pellanf,  suing  in  forma  pauperis,  instituted 
a  suit  for   tlie   puipos^e  t)f  setting  aside  tlie 
revenue   sale,   on   tlie  ground  of    tiie    non- 
observance   of  «»ne    of    tiie    formalities    pre- 
scribed by  tiie  Act.     The  suit  was  dismissed 
by    the  Subordinate  Judge  ;  but,   on  appeal, 
the   High   Court,  by    an  order  dated  the  3rd 
of    May   1870,    reversed   his  judgment   and 
remnnd»d   the  cause  f«»r  »he  tritd  of  an  issue 
which   he  had   left  untried  ;  and  on  its  com- 
ing back  to  them   with   the  finding  on  ihat 
issue,  ma«ie  a  final  decree  in  the  appellani's 
favour,     on    the    3l8t    of    January    1871. 
Against  that  decree  there  was   an   appeal    to 
Her    Mujt'sty    in   Council,    which    was   dis- 
missed,   iu    conformity    with    the  judgment 
delivered    at     this    Board   on    the    18th   of 
December    1873.     The   sale,    therefore,   has 
been  conclusively  set  aside;  the  estate  restored 
to  (he  uppellant  and  his  co-shartrs;  and    tlte 
purchase-money  returned    to    the    purchaser. 
Before  this,   however,  and  on  tite  25th  of 
November  1867,  one   Sheo  Fershad  Sookul, 
a     judgment-creditor       of    the      appellant, 
ntiacited  Ids  interest  in  these  surplus  proceeds 
in  the  Collector's  hands,  and,  on  the  23rd  of 
December    1867,  ob'ained   an   order   for  the 
sale  of  that  interest  in  execution.     The  sale 
was   originally  fixtd  for  the  3rd  of  February 
following,    but,  on      the    appellam's   appli- 
caiion,   was   pOftponed   for   a  fi-rtnight,  aud 
took   place  on   the   I81I1  of  February    1868, 
when  the  appellnnt's  interest   iu   the  surfdus 
proc  eds   was  knocked  down  for    8,000   ru- 
pees   to   one   Juldhari    Punday,    who    after- 
wards declared    that  he  bought,  as  agent  for, 
and   on    account   of,    the    res|>oadeut<'.     On 
the    I6th   of    March      1868,    the    appellant 
filed  a   petition  for  the  rover-al  of  this  sale 
on  two  grounds  ;  1st,  ihut  the  surplus  pro- 
ceeds   hnd   not  been   ascertained    to    belong 
to    the    petit  inner,   inasmueh  as  he  had  insti- 
tuted a  suit   10  set  aside   ttie   levenue   sale, 
which  was  then  pending  ;  and  secoudly,  that 
the  sale  had    been   held   in    coniriivention  of 
the  242ud  bcction  <»f  the  Code  of  Procedure, 
which    prescribes    a   ditferent    mode    of  en- 
forcing  fin  execution   ayainst  money   in  the 
hands  of  a  third  party,  and,  consequently,  that 
the  sale  was  irregular.     The  Principal  Sud- 
der  Auieen,  id  whose  Court   these  execution 


firoceedings  were  pendinir,  by  two  order?, 
dated  the  18th  of  April  1868,  disallovf^ 
these  objections,  and  confirmed  the  sale;  tli«i 
formal  certificate  was,  however,  not  «leliv«^re<l 
to  the  respondents  until  the  28th  of  August 
1868.  Of  the  8,000  rupees  which  bad  ken 
paid  into  Court  upon  the  side,  aliout  5,318 
rupees  were  drawn  out  by  Sheo  Perdiad 
Sookul,  and  applied  iu  saiisfnction  of  ibti 
decrees  held  by  him  ;  and  the  residue  wu 
drawn  out  by  other  judgment-creditors  of 
the  appellant,  and  similarly  applied  bj 
them. 

On  the  14th  of  August  1871.  thereppon. 
dents  petitioned  the  Collector  for  payment 
to  them  as  purchasers  under  the  executiou 
side  of  the  whole  of  the  appellant's  assume! 
share  in  the  surplus  proceeds  of  the  reTfDiw 
sole,  being  upwards  of  35,500  rupees.  TIw 
Higii  Court  had  then  made  its  final  decree 
setting  aside  the  sale  ;  and  the  Collec'or 
therefore  refused  to  part  wKh  the  fund.  U^ 
that,  and  on  ihe  4th  of  August  1812,  ib« 
respondents  instituted  the  present  asii  for 
the  recovery  of  Rs.  11,714:  10 :  8,  Vwa? 
the  8,000  rupees  with  interest,  colculateJfroa 
ihe  date  of  the  payment  into  Court.  U 
was  brought  against  the  appellant,  agiiurt 
the  heir  of  She(»  Pershnd  Sookul,  and  agiiwt 
the  other  judgment-creditors  of  the  api'^l* 
lant  who  had  shared  in  the  8,000  ntpeei; 
and  the  cause  of  action  is  thus  stated  io  tba 
plaint :  "  As  the  rights  of  the  judgment- 
dehtor,  with  respect  to  the  surplus  sile 
proceeds  of  the  said  mehal,  did  exist  up  lo 
the  time  of  the  exeeution  sale  held  iutlia 
ease  of  Sheo  Pershad  Sookul,  and  m  by 
reason  of  the  revenue  sale  having  alrendy 
been  confirmed,  tliere  was  no  rewonabh 
ground  of  apprehension  with  re8j>ect  to  sucli 
surplus  proceeds;  ftnd  as  the  Collector  doit 
objects  to  make  over  the  surplus  proceeds  00 
the  ground  of  the  revenue  sale  oeing  ift 
aside  ;  for  these  reasons,  and,  moreover,  i» 
consideration  of  the  fact  that  the  debts  dw 
hy  the  judgment-debtor  have  been  sutisfiw 
out  of  ihe  considerntion  money  paid  by  jour 
petitioners,  and  that  the  judgment-debtor 
cannot  be  permitted  to  derive  two-foW 
advantages,  since  he  has  been  benefited  'J 
the  reversal  of  the  sale  of  the  land,  and  W 
has  not  deposited  in  Court  die  amount  of 
the  purchase-money  paid  by  your  pe»itioueP» 
the  plaintiffs  are,  under  such  circuingtanw^ 
entiiled  by  all  means  to  recover  tbe  s»"l 
purchase-money,  with  interest.  '^*'^^"'J 
of  action  has  accrued  from  the  2o*b  ^ 
August  1871"  (the  date  of  the  Collector* 
refusal  to  pay). 
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iidoes  not  iipfiear  verj  clenrly  with  whut 
object  the  respondents  sued  the  executiou- 
creditor:*,  whether  or  not  in  order  to  esta'dish 
tin  altfriiiitive  case  for  rcditif  ngiiinsi  them, 
ill  ctse  the  suii  should  fail  n^  linst  the  app^l- 
Ihdi.  The  issues  settld  however  seem  to 
implj  that  the  clHira  was  for  recovery  of  the 
iiioiiej  ngairist  one  or  other  of  the  def  ndants. 

The  Court  of  first  instance  dismissed  tiie 
rait  with  co.sts  aoraiiist  all  the  defendants, 
lioliliiig  that  the  plniniitfd  hud  estaidished  no 
title  to  a  refuud  of  the  purchuse-money  paid. 
Bat  the  High  Court  on  appeal  reversed  this 
deeisioD,  and  made  a  decree  for  the  recovery 
(/the  amount  chiimed  from  the  appellont  ; 
dismiseing  the  t^uit  as  against  the  other 
lieieiidants,  but  without  cnsts  as  ngnrded 
titere|iresentntive  of  SliPO  Pershnd  Singh. 

Tiie  appeal  is  against  the  last  decree,  and 
tiie  single  question  if<,  whether  the  phiintiffs 
(ihe  respondents)  have  shown  that  ihey 
liare  auy  cause  of  action  for  the  recovery 
of  this  money  against  the  appellant. 

The  appeal  has,  to  their  Lordf>hip8*  prent 
regret,  been  heard  ex  parte.  This  circum- 
(lAuce  has  rendered  tliem  the  more  anxious 
^w  gife  full  weii!lit  to  every  reason  assigned 
ly  the  learned  judges  of  the  High  Court  in 
support  of  their  decree,  and  to  every  con- 
siderntiou  that  can  be  suggested  in  favor  of 
«lie  absent  resfiondents.  But  iliey  have, 
iievertheless,  come  to  the  conclusion  that  the 
respoudems  have  esiabli-ihed  no  title  to 
trover  the  sum  sued  for  from  the  appellant, 
witlint  the  appetd  ought  to  be  allowed. 

The  learned  Chief  Justice  of  Bengal,  in 
^  judgment  delivered  by  him,  with  the 
c<»carrence  of  the  two  other  Judges  who 
^^  with  him,  says  : — "I  think  the  rule  that 
»'Oght  to  be  applied  in  this  rase,  is  that  which 
''applisfd  by  Courts  of  equity  where  sales 
«re  ^8et  aside  on  account  of  fraud,  or  for 
Hilier  reasons  which  are  hehl  by  the  Court 
<o  vitiate  the  sale."  And  he  then  cites  and 
r-ilies  upon  a  passage  in  Lord  Cottenham's 
jntlgmeut  in  Bellamy  v.  Sabine,  2  Phill., 
^hich  he  treats  as  establish ini;  ihe  broad 
proposition — that  where  a  transaction  ought 
tierer  to  have  taken  place,  the  rights  of  the 
l«rties  are,  as  far  as  possible,  to  be  placed  in 
the  situation  in  which  they  would  have  stood 
It  there  had  never  been  any  such  transaction. 
Thia  observation  of  Lord  Gotten  ham's  was, 
however,  made  with  reference  to  a  particular 
objeciiou  taken  to  the  granting  equitable 
''^lief  in  that  somewhat  complicated  case. 
The  bill  in  Bellamy  .v,  Sabine  impeached 
*wo  transactions :  on*»,  by  which  a  needy 
'»^er,  ieuimt  for  life*,  and  a  needy  eon, 


tenant  in  tuil,  hud,  at  the  iustigutiou  of 
Sabine,  a  creditor  of  the  father,  come  to  a 
certain  arrangement  which  iuvolved  the 
barriug  of  the  entail  ;  the  otiier,  a  trans- 
action by  which  the  son  hud  sold  and  con- 
veyed his  nmainder  in  fee,  thus  acquired,  to 
Sabine.  Tiie  eon  died  in  his  father's  life- 
time, and  the  suit  was  brought  bj  another 
son,  who.  was  next  in  remainder  under  the 
eutuil.  Lo!d  Cotteuhain  held  that  the  plain- 
tiff was  entitled  to  sue  either  in  that 
chaiaccer,  or  as  heir-at-law  of  his  brother  ; 
that  the  transaction  between  the  father  and 
tlie  elder  brother  could  not  be  successfully 
impeacht  d  ;  but  that,  the  purchase  from  the 
latter  by  Sabine  was  fraudulent,  and  ought  to 
be  set  aside.  And  then  procc'ding  to  deal 
with  the  objection  whicli  had  been  taken, 
that  the  personal  representative  of  the  elder 
brother  had  an  interest  in  supporting  that 
purchase,  part  of  the  purchase-money  being 
Htill  uiifiaid,  and  that  it  was  contiary  to  the 
course  of  the  Court  to  deal  with  the  con- 
flicting rights  of  the  leal  and  personal 
reprt-sentatives,  he  made  the  observation  relied 
upon.  In  fact,  he  ruled  only  that  an  interest 
derived  under  the  conveyance  impeached 
could  not  affect  the  equitable  right  of  the 
heir-ut-law  to  have  that  conveyance  set  aside 
for  fraud.  If  this  principle  has  any  applica- 
tion to  the  present  case,  it  seems  to  be 
against  rather  than  in  favour  of  the  respon- 
dents. The  conveyance  was  set  aside  ou 
the  terms  ordinarily  imposed,  viz.,  the 
repayment  by  the  plaintiff  to  Sabine  of  the 
sums  actually  paid  by  hiui. 

In  their  Lordship's  opinion,  however,  the 
case  of  B^'lhimy  v.  Sabine,  and  the  other 
cases  in  equity  which  are  cited  in  the 
judgment  under  appeal,  are  inapplicable  to 
the  present,  upon  the  broad  ground  that  they 
all  proceed  upon  the  doctrine  of  Courts  of 
Equity — that  a  pluititiff  who  comes  to  be 
relieved  from  his  own  act,  or  the  act  of  one 
whom  he  refiresents,  on  equitable  grounds, 
must  do  equity,  and  submit  to  those  equitable 
conditions  which  the  Court  may  see  fit  to 
impose  on  its  grant  of  relief.  Here  the 
appellant  is  not  seeking  the  aid  of  the  Court, 
but  is  sued  as  a  defendant,  and  the  money 
sought  to  be  recovered  has  not  been  paid 
under  any  contract  of  his,  or  in  any  trans- 
action to  which  he  was  a  consenting  party, 
but  under  proceedings  taken  in  invitutn. 

Again  their  Lordships  must  observe  that 
a  fallacy,  occasioned  by  some  confusion  in 
the  use  of  the  words  "  transaction "  and 
"sale,"  seems  to  run  through  the  judgment. 
Whut  is  the  trunsactlou  or  sale  which  has 
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been  set  aside  ?  It  is  not  the  execution  sale 
nntler  which  the  8,000  rupees  were  pnid, 
bat  the  stndiioiy  revenue  sale.  A  good  detd, 
110  doubt,  has  been  fiaid  in  tlie  judgment  of 
the  Court  of  Fii*st  Instance,  and  something 
bas  been  said  here  at  the  bar,  of  the  irregu- 
iai*ity  of  tiie  execution  side,  and  of  ihe  mis- 
carringe  of  the  Principal  Sudder  Ameen  in 
putting  up  the  appellant's  possibln  imeret't 
in  the  surplus  proceeds  for  sale,  Instead 
of  proceeding  under  the  242nd  section  of 
=the  Code  of  Procedure.  And  their  Loid- 
fihips  think  it  is  much  to  be  regretted  that 
that  officer  did  not  proceed  under  the  whole- 
some provision  wiiich  was  designed  in  such 
cases  to  remedy  a  mischief  of  freqi*eiit  occnr- 
Tence  in  India — tlie  ruinous  sacrifice  of  pro- 
perty whieh  an  execution  stde  is  apt  to 
involve.  But  they  must  observe  that  since 
the  objections  of  the  appellant  were  over- 
ruled, no  attempt  has  been  made  to  question 
the  regularity  or  legal  effect  of  tlmt  sale  ; 
that  the  respondents  held  to  it  as  long  as 
there  was  a  hope  of  their  getting  anytiiiug 
by  it  ;  that  their  present  suit  is  not  framed 
with  tlie  object  of  setting  it  aside,  or  of 
being  relieved  from  it  ;  and  ctmsequently 
that  any  judgment  declaring  its  invalidity,  or 
treating  it  aa  a  nullity,  would  be  extra- 
judicial. 

The  learned  Chief  Jostioe  no  doubt  seeks 
to  meet  the  objection  just  taken  by  saying 
that  the  appellant  ought  to  have  made  the 
respondents  parties  to  the  suit  for  setting 
Bskle  the  revenue  sale,  and  holds  that  the 
Court  ought  to  give  them  in  this  suit  the 
relief  which  he  assumes  they  would,  if  chey 
had  been  made  parties  to  it,  have  obtained 
In  the  other  suit,  by  way  of  condition  on 
the  relief  then  granted.  Their  Lordships, 
however,  fail  to  see  that  there  was  any 
obligation,  on  the  appellant  to  mnke  tlie 
r^epondents  parties  to  that  suit,  and  have 
some  doubt  whether  this  question  could  have 
been  litigated  in  a  suit,  tlte  only  olject  of 
which  was  to  determine  whether  a  statutory 
sale  was  to  stand  good,  or  was  to  be  set 
aside  upon  tlie  terms  prescribed  by  the 
Statnte.  And  in  any  case  it  would  seem 
that  the  respondents,  if  they  conceived  that 
they  bad  an  interest  entitling  them  to  defend 
that  eoit,  of  whioh  they  had  full  notice, 
might  have  applied  to  be  made  parties  to  it 
under  the  73rd  seoiion  of  tlie  Code  of  Pro* 
cedure. 

Upon  the  wliole,  then,  tUeir  Lordships  are 
of  opinion  that  the  coarse  and  practice  of 
tlio  Court  of  Chancery  in  setting  aside 
iMiiSttotioQS  on  aocoiiAt  of  fraud,   or  other 


recognized   ground  for  equitable  relief  afibrd 
no  support  to  the  decree  under  appeal. 

Upon  what  ground,  then,  can  the  respood* 
ents  be  said  to  li^ive  a  substantive  cause  of 
action  for  the  recovery  of  this  money  from 
the  appellant  ? 

What  was  the  real  natnre  of  their  puroliwe 
at   the  execution    sale  ?      What    did  tli<  j 
buy  ?     They  bonght  the  appellant's  interest 
in     the    surplus   proceeds,    sulject   to  tli« 
contingency  of  his  succeeding  in  his  suit  to 
set   asiile   the  revenue  eale,  in  which  eTeut 
that  interest  would  become  mL    They  M 
ibis   with    their  eyes  open,  sinee,  at  lenst 
4>efore  the  sale  was  confirmed,  they  bad  notice 
that  his  suit  had  been  commeaced.    There 
WIS  no    warranty    or  contract   ou  his  part. 
The    sale   was    had   under    proceedings  i% 
invilum,   and    indeed     against    his  express 
protest.     The  parties  w*  re  at  arm's  len^li. 
The  appellant  was  free  to  prosecme  his  wit; 
the  res|K)ndents  free  to  enforce  tlieir  tigh's, 
should   lie   fail,' to   the   uttermost  ftirtliiiig. 
What  they  bought,  then,   was  tlie  chauoeuf 
getting  Rs.  35,500  for  Rs.  8,000,  dependent 
on    the   happening   or    non-hnftpening  of  a 
certain  event.     And  a  substnmii*l  chance  it 
must    he    taken    to    have    been,  since  the 
construction  of  the  clause  in  the  Sale  Ltv, 
«in    which    the    right    to    annul    the    ute 
depended,    waq  doubtful,    and    the  Court  of 
First  Instance  determined  the  question  agait»H 
the  appellant.     If  that  judgment  had  stood, 
he    would   have    lost    his     land  ;    and    the 
respondents  would  have  taken  from  himalliti 
proceed?,   except   the  Rs.   8,000  applied  in 
satisfaction   of  his   debts.     It   is  diffieultio 
see    upon    what     geneial     equity    existing 
between  parties   thus  situated  tlie  appellant 
ought  to  be  compelled  to  restore  the  respooJ- 
ents  to  tlieir  origiutd   position,   beonase  tHo 
event  on   which    tl«ey   speculated    has  .ulti- 
mately gone  against  them.  • 

Then  it  is  said  thai  if  the  respondents  fail 
in  the  present  salt,  the  appellaivt  will  B<>t 
only  keep  the  estate  which  he  has  recovered, 
but  will  get  debts  to  the  amount  of  Rs.  8,000, 
for  which  his  property  was  liable  to  l»e 
attached  and  sold,  paid  with  the  plaiutiffii' 
money. 

But  even  if  this  were  true,  it  is  not  io 
every  case  in  which  a  man  has  benefited  by 
the  money  of  another,  that  no  obligation  to 
repay  that  money  arises.  Tlie  question  is 
not  te  be  determined  by  nice  coiisideratioua 
of  what  may  be  fair  or  prof»or  according  to 
the  highest  morality.  To  sapport  such  ^ 
suit  there  must  1>e  an  obligation,  express  or 
implied,   to  a-epety%    It  is  woU  aeiilad  that 
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there  is  no  such  olOigntioQ  in  the  cose  of  a 
voluntary  payment  by  A  of  B'a  debt,  8till 
less  will  the  action  lie  when  tlie  money  hus 
been  pai<l,  as  here,  ogniost  the  will  of  the 
{•artj  li)r  wliose  use  it  is  supposed  to  ha^e 
Keen  paid  (Stokes  r.  Lewis,  1  T^m  Report.?, 
20).  Nor  caa  the  case  of  A  be  better 
because  he  made  the  payment  not  ex  mero 
motu,  bat  in  the  course  of  a  transaction 
which,  io  one  event  would  Iiave  turned  out 
highly  profitable  to  himself  and  extremely 
detrimental  to  the  person  whose  debts  the 
Bouey  went  to  pny. 

Tlteir  Lordships  can  find  no  ground  on 
wlich  the  legal  liability  of  t4ie  appellant  con 
ntisfiictoriiy  be  rested.  The  case  seems  to 
them  to  fall  within  the  principle  of  that 
reported  in  the  4  Bengal  Law  Reports,  Full 
Bench  RiiHng,  page  11.*  The  fact  that  in 
this  case  the  wortldessness  of  tlie  subject 
purchased  was  a  consequence  of  «he  success 
of  the  judgment-debtor  in  his  own  suit,  and 
not  of  n  recovery  by  a  third  party  under  a 
tHperior  title,  does  not  appear  to  them  in  the 
circumstances  of  this  ciise  to  afford  ^i  distinc- 
tion which  ought  to  prevent  the  application 
of  ttmt  principle. 

Their  Lordships,  for  obvious  reasons, 
express  no  opinion  whether  the  respondents 
^>ul(l  have  had  any  remedy  against  the  execu- 
tion  creditors  by  a  suit  for  setting  aside  the 
npcBtion  sale  or  otherwise  ;  whether  in 
SQch  a  case  the  right  of  the  judgment-credit 
^8  would  not  have  been  revived  against  the 
tpfdiant;  or  whether,  if  sQ6h  a  remedy 
^erfxisted,  the  f>]aintiiFs  have  lost  it  by  the 
<'i«UNal  of  this  suit  ngninst  those  creditors. 
^^  and  other  qoesttone  were  suggested  in 
^  course  of  tlie  argumeBt,  but  in  determin- 
ing ibis  appeal  it  is  unnecessary,  and,  indeed, 
*oald  be  improper  to  decide  them. 

Their  Lordsliips  will  humbly  advise  Her 
Majeety  to  allow  tliis  appeal,  and  to  direct 
tiiai  the  decree  of  the  High  Court  be  vaiied 
^v  omitting  so  much  thereof  as  orders  and 
<l«cree8  "that  tlie  plitin  tiffs  do  recov-er  from 
tiefirst  defendant  the  sum  of  Rs.  11,714  : 
JO :  8.  the  princi|ml  and  interest  of  money 
^hich  they  had  paid  upon  a  sale  to  them  of 
the  riglits  and  interests  of  Ram  Tuhul  Singh 
tn  the  surplus  sale  proceeds  of  a  Talook 
Mwleck  Alypore  Buzoorg,  which  had  been 
•old  for  arrears  of  Goverjiment  revenue,  and 
Pnrchased  by  tire  plainiifis  on  the  18th  of 
Pebnmiy  1868  ;"  and  as  orders  and  decrees 
*'  that  Ram  Tuhul  Sing,  defeadaut,   respond- 

•  Sowdflmini  Chotrdram  and  others  r.  Krisna  Kishore 


eut,  do  pny  to  the  plaintifTH,  appellants,  this 
sum  of  Rs.  470  :  10  :  2  ;"  and  as  orders  and 
decrees  "  nhat  the  sijid  first  defiendnnt  do 
pay  to  the  plain tifis  the  costs  incurred  by 
them  in  tiie  Lower  Court  ;"  and  by  ordering 
and  decreeing  in  lieu  thereof  that  the  suit  of 
tiie  plaintiffs  do  stand  dismissed  .^s  a^nii^st 
the  def^^ndant,  Ram  Tuhul  8ingh,  ^pd  that 
the  phiintififs  do  pay  the  co/3;s  incurred  by 
the  said  defendant  both  iu  the  Lo^er  aqd  in 
tiie  High  Court. 

Their  Lordships  lire  disposed  to  recorar 
mend  nn  order  in  the  above  form^  b|ecau.se 
they  do  not  wish  to  interfere  with  the  dis- 
cretion exercised  by  the  High  Court  iu 
refusing  to  give  his  costs  of  the  suit  to  the 
defendant  Byjnath  Sookul.  The  iippellfiu^ 
must  also  have  the  eos^s  of  this  appeal. 


The  3rd  March  1875. 

Present  : 

The    Hon'ble    F.    A.    Glover    and    Romesh 
Chunder  Mitter,  Judges,     ' 

Jnierfst-r-  Contract. 

Case  No.  27  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Hazaree* 
baugh,  dated  the  20th  November  1873. 

Bhugwau  Doss  and  others  (PlaiutiflTs) 
Appellants^ 

versus 

Tekait  Than  Nnraiu  Deo  (Defendant) 
Respondent. 

Mr,   R,    T,    Allan   and    Baboo   Hureehur 
Nath  for  Appellapts. 

No  o^e  for  Respoudeut. 

Where  a  Civil  Court  awards  interest  under  an 
admitted  contract,  it  is  bound  to  award  it  at  the  stipu- 
lated rate  up  to  the  date  of  decree ;  but  for  any  time 
after  that  date  it  has  power  to  exercise  its  own  discre- 
tion as  to  the  rate  of  interest  to  be  awarded. 

Glover,  «7. — The  only  question  in  this 
nppeal  is  the  question  of  interest.  The 
Dej>Hty  Cora^nissioner  has  decreed  the 
plninti(f*8  claim  on  the  admission  of  the 
defendant,  and  has  on  that  ndmission  allowed 
interest  at  the  rate  of  36  per  cent,  per 
annum  up  to  [the  date  of  the  decree,  but 
after  that  date  he  has  cut  down  the  interest 
to  six  per  cent.  Mr.  Allan  for  the  appel- 
laoi  objects  §trougly   to  this  lower  rate  of 
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interest  beiug  allowed  bj  the  Lower  Court, 
1111(1  chums  to  have  it  at  the  rate  of  36  per 
cent,  us  agreed  to  iu  tht^  coDtra^t  made 
between  the  parties,  up  to  the  dute  of  pij- 
ment.  It  appears  ti  us  that  the  L>iver 
Court  hnd  power  to  exercise  its  own  discre- 
tion in  raakiug  an  order  in  respect  of  inier- 
f»8t  from  any  tim-i  after  the  d>ite  of  tiie 
decree.  Up  totliatdate,  no  doubt,  tlie  Court 
was  bound  on  the  udmidslon  of  the  defend- 
nut  to  give  interest  at  tlie  rnte  of  36  per 
cent.  Tlie  Deputy  Commissioner  has  stated 
certain  idrcumstimces  upon  which  he  consi- 
ders that  this  is  not  a  case  in  which  the  full 
riite  of  interest  agreed  to  liotween  the 
parties  should  be  allowed  for  any  time  after 
tiie  date  of  the  decree.  Tiiose  cii-cum- 
8tunces  were  peculiarly  within  his  own 
knowledge,  and  we  cannot  say  Unit  they  do 
not  justify  him  in  coming  to  the  conclusion 
tluit  he  did.  The  case  of  Rashessur  Surmali 
r.  Kalika  Nath  Surmah  iind  another  reported 
in  the  XI  Weekly  Reporter,  page  455,  is  in 
])oiut.  The  appeal  must  be  dismissed  but 
without  costs,  no  one  appearing  for  the 
respondent. 

Milter^  J. — I  concur   in   dismissing   this 
appeal. 


The  3rd  March  1875. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDouell,  Judges, 

Rule  to  show  Cause  under  Act  VIII  of  1859 
*.  \6^Non'Compliaiice—High  Court's  Act 
s.  15. 

In  the  matter  of 

Samuel  Cochrane,  Manager  of  the  Agra 
Bauk,  Limited,  Fetitioner, 


versus 

Maharanee  Brojo  Soonduree  Debia, 
Ofiposile  Fartg, 

The  Advocate  General  and  Mr,  J,  T, 
Woodroffe  for  Feiitioner. 

Mr,  Kennedy,  and  Bahoo  Mohesh  Chunder 
Chowdhry  for  Opposite  Party. 

Where  on  the  application  of  the  decrecholder,  notices 
were  iaaued    by  the    Court  uuder  Act  YULI  of   1859 


a.  216,  on  the  representative  of  the  judgment-debtor,  to 
shuw  cause  why  the  decree  should  not  be  executed 
a^inst  him,  and  the  said  represenUtire  abitaiued  from 
doing  so  under  advice,  hkld  that  the  acts  oC  the  C««t 
could  not  be  regarded  as  nullities  such  as  tbmlTed 
him  from  taking  notice  of  them  and  entitled  him  to 
apply  to  set  aside  the  execntion-sale  which  followei 

Before  relief  is  afforded  under  the  High  Court's  Act, 
s.  15,  it  must  be  made  clear  that  the  party  seeking  it 
did  not  contribute  by  his  own  conduct  to  being  placed 
in  the  position  in  which  he  finds  himseli 

Jackson,  J, — This  rule  was  obtftioed  by 
Mr.  Cochrane,  Manager  of  the  Agra  Bink, 
with  a  view  to  set  aside  a  sale  iu  ex^ 
cut  ion  of  decree,  which  decree  was  obtained 
ill  a  suit,  by  the  husband  of  Maharanee  Brijo 
Soonduree  Debia  agniust  Messrs.  Gilmort, 
McKilligiu  and  Co.,  who  were  owners  ofi 
certain  Indigo  Factory  and  against  tiicir 
manager.  It  appears  titat  at  the  time  ibeu 
tlie  decree  was  obtained,  Gilmora  afid 
McKilligin  were  both  dead.  The  8uitm«iri 
to  have  been  defended,  but  the  pluatiil 
obtained  a  decree  for  recovery  of  tie  Itud 
which  was  the  subject  of  dispute  asd  k 
wassilat.  The  Ranee's  husbiQud  btTitk* 
afterwards  died,  the  Ranee  was  inthefifii 
instance  put  into  possession  of  tlie  laiul. 
Siie  then  desired  to  execute  iu  res[iect  of 
the  wassilat,  and  having  then  probablj 
become  aware  of  the  death  of  the  defendsDif, 
and  considering  Mr.  Cochrane  to  be  liable  bj 
reason  of  the  Agra  Bank  having  purcliwed 
the  equity  of  retlemption,  and  having  under- 
taken the  dena  powna  connected  wiib  ili« 
factory,  the  Ranee  applied  lo  the  Court, undff 
Section  210  of  the  Civil  Procedure  Code,  to 
execute  tlie  decree  against  Mr.  Cocbrsne  m 
manager  of  the  Bank.  It  is  not  very  clear 
what  was  before  the  Court  on  the  first  occasion 
when  the  application  was  so  made,  bui  onoliw 
was  subsequently  issued  under  Section  216, 
informing  Mr.  Cochrane  that  execution  ^^ 
sought  for  against  him  as  heir  and  represen- 
tative of  the  defendant  MeKillisio,  ^^ 
calling  upon  him  in  terms  of  that  SectioD  (• 
show  cause  why  the  decree  should  not  be 
executed  ngainst  him.  Mr.  Cochrane  mJ* 
that  he  was  advised  that  such  applic»ti<» 
was  groundless,  and  under  the  advice  wl«icl» 
he  received  he  did  not  show  cause.  On  tli»t 
occasion,  therefore,  in  his  absence,  tlie  «•*• 
Hilat  were  enquired  into  and  assessed,  W'' 
nothing  further  was  done.  Later  on  ih« 
decree-holder  applied  again  to  execute  tn« 
decree,  also  against  Mr.  Cochrane,  by  le^' 
iug  tho  amount  so  assessed.  Notice  ag»»o 
issued,  agaiu  Mr.  Cochrane  did  not  «pp^ 
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wlieilier  ia  coiifiequeuce  of  the  uoiice  not 
having  reached  hinoi  or  in  cousequence  of 
advice  received  by  hira  is  not  certaiii.  At  any 
rate,  tJieputuee  talook  Mntuii  hflon>!in{i;  to  the 
Bank  was  nttnciied,  and  afterwards  sold 
without  objecfiou.  Afcer  the  sale  and  after 
confirmntiou  of  the  sale  on  tiie  Ist  July  last, 
Mr.  Cocharne  appeared  in  the  Court  where 
execution  had  tnken  place,  mid  prayed  to  have 
ihesale  set  aside.  The  Subordinate  Judge 
for  reasons  stated  in  his  judgment,  datfd  the 
19th  September  lasf,  refused  to  set  asi«le  ihe 
ttle,  ami  thereupon  Mr.  Cochrane  applied  to 
^  Court  and  oi»tained  the  rule  nlrendy 
oeDtioned  in  the  month  of  November  last. 

h  is  a  rule  which,  we  have  already  observ- 
ed, in  affording  relief  to  pnriies  appl^^ing  to 
Ihia  Court  under  Section  15  of  the  High 
Counts  Acf,  that  it  must  be  made  quite  chfnr 
t^iai  the  party  applj^ing  for  it  bus  uot  cnu- 
tributed  by  his  own  conduct  to  his  being 
I'lared  in  the  posiiion  he  finds  himself  in. 
Now  it  is  quite  clear  that  Mr.  Cochrane  had 
the  fullest  opportunity,  on  two  occasions, 
of  appearing  bffore  the  Court  and  showinj; 
cause  against  the  acts  he  complained  of.  He 
»i»taiiied  from  doing  so  under  advice.  The 
learned  Advocate- Genera  I  contends  ihnt  he 
was  perfectly  justified  in  eo  abstaining  inas- 
much as  the  acts  of  the  Court  were  absolute- 
iy  null.  It  appears  lo  us  that  acts  of  the 
laturecompluioed  of  when  done  after  nonce 
to  ibe  party  affeced  by  ihem,  cannot  be 
Tfgarded  as  nulliiies,  so  ns  to  eniilde  the 
Petitioner  to  take  the  position  that  he  was 
tWved  from  ihe  n(ces»ity  of  tnkinij  no  ice, 
•ihI  eniitle  him  lo  apply  to  this  Court  f«.r 
siting  aside  the  sale,  und  the  ch  arer  the 
ground  on  which  the  nets  comf.lalned  of 
*[e  snid  to  be  bad  and  erroneous,  the  easi<  r 
{'is  course  was  to  come  before  the  Court  a?i<l 
i'*<luce  it  to  Slay  its  hands.  It  mny  be  that 
Dt'twithstanding  what  we  have  eaid,  we 
should  have  been  inclined  to  allow  the  peti- 
tioner befoie  us  the  relief  he  te*  ks  in  the 
prt-seot  form,  if  we  saw  leason  lo  think  thai 
a  suit  for  setting  aside  the  sale  would  not 
^  successful,  bur  it  a(»pears  from  the  papi*rs 
tM  ihe^  party  who  purchased  at  the  bale  is 
'•le  decree-holder,  the  party  wl  o  set  th^ 
Court  in  motion.  There  « an  be  no  doul-t, 
*e  think,  that  the  decreeholder  hiinsell 
liavii.g  be*n  the  purchns*  r  cannot,  if  the 
Petitioner's  allegations  be  true,  successfully 
coniend  tliat  a  suit  to  set  aside  the  safe 
''ould  nc»t  lie.  Under  the  circumstnnre^ 
^0  tbii.k  tliat  the  petitioner  is  n(»t  entitled 
^  have  the  relief  asked  f.  r  and  that  this 
rule  should  be  discharged  withco^t.^  Rs.  100. 


The  3rd  March  1875. 

Present : 

The  Hon*ble  F.  A.  Glover  and  Romesh 

Chunder  Mitier,  Judges, 

Evidence  Act  (1  of  \S72J  s,  IS— Documents. 

Case  No.  1411  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midjiapore, 
dated  the  2Srd  March  1874,  affirming  a 
decision  of  ihe  Additional  \foonsiff  of 
Kantai,  dated  the  lith  February  1873. 

Soorjo  Narain  Panda  (one  of  (he  Defendants) 
Appellant^ 

versus 
B'ssambhur  Singh  (PlnintifF)  Respondent. 
J/r.  (7.  Jackson  and  Raboo  Kumla  Kant 
Sen  for  Appellant. 

Raboo  Hem    Chunder  Ranerjee  for 
Respondent. 

The  right  mentioned  in  the  Evidence  Act,  a.  13  .is  not 
a  public  right  only. 

Glover,  J. — This  was  a  suit  to  have  a 
declaiation  of  the  plaintiff's  title  in  50 
beegtths  ojeottahs  of  land  situate  in  Mouzah 
Koiijonah,  and  to  eject  the  defendants  there- 
from. 

The  plaintiff's  ca.«e  is  that  he  bought  (he 
land  in  question  frotn  one  Damoo  Panda  in 
1255,  and  let  it  out  (o  tenants.  In  1270,  he 
leased  it  under  a  kabooleut  to  the  defendant? 
and  afterwards  sued  them  on  that  kabo<deut 
for  rent.  Plaintiff  lost  that  suit,  because  he 
failed  to  prove  the  exi  cution  of  the  kabooleu' 
whilst  the  defendants  estuldi>hed  their  alle- 
gati(»n  that  the  lands  beh'iiged  to  the  mal 
08:afe  of  a  third  party,  the  defendant  No.  3 
of  this  puit. 

Ti»e  defendants  deny  the  plaintiff's  title 
to  the  lands,  and  aUege  moreover  that  neither 
he  nor  his  veud(»r  were  ever  in  possession  of 
any  part  of  them. 

Both  Courts  lelow  f.  und  for  the  plaintiff, 
holding  that  he  had  proved  possession 
within  12  years  and  also  title  fiom  Damoo 
Panda.  , 

Mr.  Jackson,  for  the  special  apptdlant, 
conti'uds  that  this  decision  of  the  Subordinate 
Jud«;e  has  been  come  to  (»n  certain  documents 
which  were  not  receivable  as  evidence,  and 
that  the  oral  evidence  had  no  weicjht  in 
determining  the  Subordinate  Judge's  decision. 
He  conti'nds  that  it  is  virtually  a  judgment 
passt  d  upon  no  evidence. 
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It  mnj  at  ODce  be  conceded  tlmt  the 
Subordinate  Judge's  decision  is  not  well 
expresse«)y  or  for  the  matter  of  that  very 
intelligible.  The  Subordinate  Judge  is  noi 
well  acquninted  with  English  and  writes 
unidiomuticuily,  but  we  have  no  doubt  our- 
selves ns  to  his  meaning,  and  it  must  not 
be  forgotten  that  he  upholds  in  its  entirety 
the  judgment  of  tlie  Moonsiff.  He  only 
mentions  one  witness  as  proving  collection 
of  rent  within  12  years,  and  this  is  relied 
on  as  showing  th>it  he  disbelieved  tlie  other 
four  witnesses  to  the  pnyncent  of  rent  whose 
depositions  are  on  the  rt^cord,  these  being 
the  witiiei>6es  who  had  previously  deposed  to 
tlie  execution  of  the  knbooieut.  But  the 
Mooiisiff  who  believes  the  evidence  of  collec- 
tion of  rent  mentions  the  fact  of  these  few 
witnesses  liHving  given  wliar  the  revenue 
Court  thought  to  he  false  tesiiinony  in  the 
maiter  of  the  kabooleut  and  notwithstanding 
that,  gives  them  credit  for  speaking  truth  in 
the  mntter  of  the  rent  collections,  and  the 
Subordinate  Judge  confirms  his  order.  It 
cannot  be  said,  therefore,  that  the  Subordi- 
nate Judge  disbelieved  the  oral  evidence. 
As  he  said  nothing  aguinst  it,  he  must,  we 
presume,  be  taken  to  have  accepted  it  to 
the  same  extent  as  the  Moon sitf  accepted  it. 

Then  as  to  the  documentary  evidence. 
Section  IS  of  the  Evidence  Act  makes 
relevant  facts  of  any  transaction  whereby  a 
right  is  (amongst  other  things)  claimed  and 
recognized.  Mr.  Jackson  contends  that  the 
right  mentioned  in  the  Section  is  a  public 
right  only,  but  the  illustration  shows  that 
this  is  not  so,  the  right  there  mentioned 
being  a  private  one,  namely,  A's  right  to  a 
fishery. 

The  documents  filed  by  tlie  plaintiff  show 
that  Government  recognized  the  right  of  the 
plaintiff  and  of  his  predecessors  in  th**  land 
which  is  now  claimed,  and  there  is  sufiicient 
in  them,  comiiined  with  the  oral  testimony, 
to  afford  (if  believed)  evidence  of  the 
identity  of  the  land  with  those  now  claimed, 
and  to  dispose  of  the  defendant's  plea  that 
the  land  is  and  was  mal  land. 

We  cannot,  we  think,  say  that  these  docu- 
ments were  not  legally  sutBcient  evidence  on 
which  the  Courts  below  could  have  come  to 
the  findings  recorded  by  them  regarding  title, 
whilst  as  regards  possession  within  12  years 
there  is  undoubtedly  sufficient  legal  testimony 
in  the  evidence  of  the  witnesses. 

We  do  not  tliink  that  we  can  interfere  in 
this  case,  and  the  special  appeal  is  dismissed 
with  costs. 


The  6th  March  1875. 

Present : 

Tiie  Hon'ble  F.  A.    Glover  and  Rooeih 
Ch  under  Mitter,  Judges. 

Ejectment—Notice  to  quit. 

Case  No,  88  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneuk 
dated  the  5th  December  1873,  revemng 
a  decision  of  the  Additional  Sudoer 
Moonsiff  of  that  district,  dated  the  19<A 
September  1873. 

Shaikh  Golam  Mehdee  and  others  (Defeud- 
ants)  Appellants, 

versus 

Amjad   Ali  and    another    (Pliuotiffs) 
Respondents, 

Mr,  C.    Gregory  and   Moonshee  Abdool 
Baree  for  Appellants. 

Moonshee  Mahomed  Yusoof  for  Respondento. 

A  putneedar,  desirous  of  ejecting  a  teoant  whose 
lease  has  expired,  need  not  ^ve  him  a  written  notice  to 
quit;  a  verbal  notice  being  suffioienU 

Glover,  J. — The  plaintiff,  a  putne^» 
sues  to  eject  the  defendants,  Gholam  Mehdee 
and  Golam  Nukkee,  from  29  beegabs  of  isud 
held  by  them  on  a  temporary  lease  from 
1 270  to  1 274.  Their  lease  Las  expired,  tud 
they  refuse  to  enter  into  any  aiTungeineuu 
with  their  landlord  for  the  rent  of  future 
years.     Hence  the  suit. 

The  defendant  Gholam  Mehdee  (the  otb«r 
brother  is  dead  and  is  represented  in  tliia 
ctise  by  I  he  minor)  alleges  tliat  he  has  a 
right  of  occupancy  in  the  disputed  lands  hy 
']>urcha8e  from  old  tenants  and  cannot  he 
ejected.  He  points  to  the  fact  iliat  lite 
plaintiff  brought  a  suit  for  enhancement  of 
rent  against  him  as  evidence  that  the 
pntneedar  knew  him  to  have  a  right  of 
occupancy  in  the  laud. 

To  this  it  is  replied  thnt  the  plaintiff  wns 
a  new  putneedar,  and  was  not  aware  of  tite 
temporary  nature  of  the  defendant's  leaso 
when  he  brought  the  suit  for  enhancement* 

The  Moonsiff  fixed  and  tried  one  issue 
only,  viz.,  whether  the  defendant  iiad  a  right 
of  occupancy,  and  on  this  found  for  the 
plaintiff.  He,  howevei*,  dismissed  the  suit 
for  ejectment  on  tiie  ground  that  the  plaintiff 
had  not  served  a  wiitten  notice  to  quit  on 
the  defendants. 
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The  Suborfiiunte  Judge  oo  appeal  reversed 
tilts  deeiatoD,  holdiiig  that  do  written  notice 
t4>  quit  was  necessary.  As  to  the  defendunt's 
right  of  oecupaDCj  in  the  disputed  land,  the 
Sabordiuate  Judge  agreed  witli  the  Moousiff. 

Tiie  de&Ddaot  Gliolam  Mehdee  (who 
appears  also  oii  beliaif  of  his  brother's  heirs) 
appeids  special  Ijy  and  Mr.  Gregory  on  his 
behalf  eonteuds  (1)  that  there  was  no 
detenu inutioa  of  the  tenancy  by  any  legal 
steps  taken  by  the  plaintiff;  and  (2)  that 
there  was  no  deeision  as  to  the  defendant's 
fight  of  occupancy. 

With  regard  to  the  first  objection,  we 
<^rTe  that  the  plaintiff's  allegation  that  he 
Lad  sent  a  vet  bal  intimation  to  the  defendants 
tiiat  thny  must  quit  his  land  was  never 
challenged  by  the  defendant  at  any  stage  of 
the  case  in  the  Courts  below.  There  was 
cimsequently  no  issue  fixed,  and  no  evidence 
ctdled  for  to  prove  the  point.  The  question 
d'H^ided  was  whether  a  written  notice  was 
or  was  not  necessary:  that  a  verbal  notice 
was  given  was  never  denied.  There  is 
nothing  in  the  law  that  required  a  written 
notice  to  be  served  on  the  defendants,  nor 
hns  Mr.  Gregory  showed  us  any  authority 
for  the  contention.  It  has  been  found  as  an 
undisputed  fact  by  the  Court  below  that 
verbal  notice  was  given  to  the  defendants, 
and  on  this  point  therefore  the  special  appeal 
fails. 

With  regard  to  the  second,  Mr.  Gregory 
coi2tends  that  his  client  Gholam  Mehdee  was 
no  party  to  and  is  not  bound  by  the 
kubooleut  for  5  years  which  has  been  filed 
ity  the  plaintiff.  But  the  kubooleut  is  in 
the  joint  names  of  both  brotliers,  and, 
although  the  decree  for  rent  brought  by  the 
mustajee  in  1865  was  against  Golam 
Nukkee  only,  it  does  not  follow  that  the 
other  brotlier  was  not  b^und.  At  all  events 
the  kubooleut  was  evidence  as  to  the  nature 
of  the  defendant's  holding,  and  upon  it  and 
other  evidence  in  the  case  both  Courts  came 
to  the  CQnclusion  that  the  defendants  had  not 
been  in  possession  of  the  disputed  land  for 
12  years,  and  had  therefore  no  right  of 
occupancy.  As  to  their  plea  of  purchase 
of  such  right  from  an  older  kastkar,  the  &ct 
]i'«sbeen  found  against  them  by  both  Courts. 
The  kobala  under  which  defendant  made  his 
claim  is  distinotly  found  by  the  Subordinate 
Judge  to  be  a  collusive  fabrication. 

Tiie  plaintiff  is  newly  come  into  the  putnee, 
and  the  defendant  ryots  seem  to  have  taken 
advantage  of  his  ignorance.  I(  has  been 
fbond  as  a  fact  that  they  have  no  right  to 


retain  the  land  without  the  consent  of  the 
putneedar. 

Tlie  special  appeal  is  dismissed  with  costs. 

Miiier^  J. — I  also  concur  in  thinking  that 
this  special  appeal  must  be  dismissed  witli 
costs.  The  plaintiff  distinctly  alleged  that, 
before  instituting  this  suit,  a  notice  was  given 
to  the  defendant.  This  fact  was  never 
denied.  Neither  was  it  alleged  that  this 
notice  was  not  sufficient  in  law  to  determine 
the  defendant's  tenancy.  There  was  only 
one  issue  before  the  Moonsiff,  viz^  whether 
the  defendant  has  a  right  of  occupancy  in 
the  land  in  suit.  This  issue  was  decided  by 
him  against  the  defendant,  but  he  neverthe- 
less dismissed  the  suit  upon  the  ground  that 
the  defendant  before  he  could  be  evicted  was 
entitled  to  a  written  notice,  and  it  was 
admitted  before  him  that  no  such  written 
notice  had  been  given.  It  is,  therefore,  clear 
that  there  was  no  question  before  that  Court 
as  to  whether  there  was  any  notice,  either 
written  or  verbal.  Mr.  Gregory  for  the 
special  appellant  does  not  attempt  to  support 
the  decision  of  the  first  Court  upon  the 
ground  on  which  it  is  founded,  but  he 
contends  that  the  plaintiff  cannot  succeed  in 
thi-*  action  without  establishing  that  a 
sufficient  notice  had  been  given  to  the 
defendant  to  detei*mine  his  tenancy.  I  do 
not  think  he  is  entitled  to  raise  this  question 
for  the  first  time  in  special  appeal.  Looking 
to  the  allegation  in  the  plaint  upon  this 
matter,  which  was  never  denied  by  the 
defendant,  and  finding  that  there  was  no 
issue  framed  in  respect  of  it,  I  think  it 
must  be  taken  that  it  was  an  admitted  fact 
in  the  case  that  a  sufficient  verbal  notice  had 
been  given  to  the  defendant  This  ground 
of  special  appeal,  therefore,  must  fail. 

As  regards  the  next  ground,  I  think  it 
does  not  arise  ;  because  whether  the  special 
appellant  is  legally  bound  by  the  kubooleut 
produced  in  this  ease  or  not,  the  Lower 
Appellate  Court  has  upon  the  evidence 
come  to  the  conclusion  tliat  the  defendant's 
alleged  possession  for  more  than  12  years 
has  not  been  made  out,  and  his  possession  for 
a  much  shorter  period  has  been  held  under 
the  kubooleut  in  question.  Therefore,  upon 
this  finding  it  is  quite  immaterial  to  enquire 
whether  he  was  bound  by  the  kubooleut  or 
not. 

The  special  appeal  must,  therefore,  be 
dismissed  with  costs. 
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[Privy  Council  Judgment,] 
The  lOth  February  1875. 

Present  : 

Sir  Jnmea  W.  Col  vile,  Sir  Barnes  Pencock, 
Sir  Montague  E.  Smithy  and  Sir  Robert 
P.  Collier, 

Declaratory  Decrees  —  Code  of  Civil  ProcC' 
dure  (Act  VI II  of  IS59),  s.  \5— Title  to 
future  Interests— Suits  by  Reversioners, 

On  Appeal  from  the  High   Court  of  Judi' 
cature  at  Madras. 

Strimatboo  Moothoo  Vijia  Ragoonadnh  Ranee 
Kolondapuree  Natcliiar  and  oihersy 

versus 

Dorosiaga  Tever  and  otliers. 

The  Code  of  Civil  Procedare  (Act  VIII  of  1859), 
s.  15,  must  be  construed  upon  the  principles,  and  by  the 
light  of  the  decisions,  of  the  English  Courts  of  Equity 
upon  the  I5th  A  16th  Victoria,  Cap.  LXXXVI,  s.  50, 
which  is  in  precisely  the  same  words,  and  the  construc- 
tion which  must  be  put  upon  it  is  that  a  declaratory 
decree  cannot  be  made  unless  there  is  a  right  to  conse- 
quential relief  capable  of  being  had  in  the  same  Court 
or  in  certain  cases  in  some  other  Court. 

The  mere  quieting  of  doubtful  titles  is  not  sufficient 
reason  for  a  declaratory  decree ;  and  it  appeared  to  their 
Lordships  to  have  been  very  reasonabljr  ruled  in  India, 
that  the  Court  will  not  try  questions  of  title  as  to  future 
interests  where  neither  claimant  has  a  right  to  present 
possession,  especially  questions  of  title  which  may  never 
arise. 

A  suit  by  a  reversioner  to  restrain  a  widow  or  other 
Hindoo  female  from  acts  of  waste,  although  his  interest 
during  her  life  is  future  and  contingent,  must  be  brought 
-with  that  object  and  for  that  purpose  alone,  and  the 
question  to  be  discussed  would  be  solely  between  him 
and  the  widow :  he  could  not,  by  bringing  such  a  suit, 
get,  as  between  him  and  a  third  party,  an  adjudication 
of  title  which  he  could  not  get  without  it. 

This  is  an  appenl  against  the  decree  of 
the  High  Court  of  Madras  afHrming  a  decree 
of  the  Civil  Jadge,  of  which  the  ordering 
part  is  in  these  words  : — "  The  Court  doth 
<*  order  and  declare  that,  as  between  the 
**  plaintiff  and  second  defendant,  plaintiff  be 
"declared  the  next  in  succession  to  the 
"  Shevagunga  zemindary,  that  piainciff 's 
"claim  to  maintenance  and  apartments  be 
"  dismissed,  and  that  he  ptij  so  much  of  his 
"  own  costs  as  may  be  found  due  thereon/' 
There  was  no  appeal  to  the  Hi<2h  Court 
against  the  latter  part  of  the  decree  dismiss- 
ing the  plaintiff's  claim  for  maintenance  and 
apartments,  and  therefore  that  whicii  is  the 
subject  of  the  appeal  must  hh  taken  to  be 
the  declaration  of  the  two  Indian  Courts  that 
the  plaintiff  is  the  next  in  successioo  to  the 
Shevagunga  zemiudarj. 


The  title  to  this  zemindary  was  the  su 
of  a  very  long  litigation,  which  wts  fi 
closed  by  a  judgment  of  tliis  tribunal  k 
year  1863.  The  points  then  decided  ^ 
first,  that  the  zemindnry  was  in  the  n 
of  an  impartible  rnj,  to  be  lield  bj 
member  of  tlie  family  ;  secondly,  (ho 
zemindary,  having  been  granted  by 
Madras  G-overnment,  after  an  escheat,  U 
istimirur  zemindar,  was  to  be  ireatcd  i 
self-acquired  property ;  thirdly,  that 
ri((ht  of  succession  to  it  was  to  be  ( 
mined,  not  by  any  particular  custom,  b 
the  general  Hindoo  law  prevalent  in 
part  of  India,  with  only  such  qualifies 
as  might  follow  from  the  impaniblecbar 
of  the  subject.  These  proposiiions  we 
least  in  the  latter  stages  of  the  liugi 
not  much  disputed.  That  which  was  i 
contested  between  the  parties  was  tbat 
if  the  istimirar  zemindar  were,  as  k 
been  found  to  be  in  the  strict  senieof 
term,  a  member  of  an  undivided  Hii 
family,  the  succession  to  this  zeanoii 
inasmuch  ns  it  was  his  separate  self-acqi 
property,  was  to  be  determined  by  the 
which  regulate  tlie  succession  to  the  pro] 
of  one  separate  in  estate,  and  coDsequ( 
that  his  wife,  daughter,  and  daughtei^fl 
were  entitled  to  inherit  it  in  preferen 
a  brother,  a  brother's  8on,  or  any 
remote  collateral  in  the  male  line.  Tliii 
point  had  been  fir^t  raised  by  the  xetnit 
last  surviving  widow,  Angu  Muthu  NaU 
in  a  suit  commenced  in  1845.  It 
decided  against  her  by  the  Judge  of 
instance  in  1847.  She  appealed  a«aini 
decree  to  the  then  Sudder  Court  of  Mi 
but  died  in  18o0  before  her  appeal 
heard.  Thereupon  there  ensued  a 
complicated  and  confused  litigation  am< 
the  descendants  of  the  istimirar  zemi 
touching  their  respective  titles  to  8ucc« 
the  right  claimed  by  the  deceased  wi 
and  to  prosecute  her  appeal.  The  ciaii 
were  first  Kathama  Naichior,  who  h 
first  on  the  record  of  the  present  appell 
her  sister  of  tlie  whole  blood,  and  hei 
sister,  all  of  whom  ge^m  to  bafe 
daughters  of  the  zemindar,  then  bavi' 
being  capable  of  having  issue ;  seco 
Sowmia  Natchiar,  a  fourth  daugbter, 
WHS  a  childless  widow ;  and  tin 
Moothoo  Vadooga,  a  grandson  of  the 
mirar  zemindar  by  a  deceased  daugbter, 
as  would  appear  by  the  pedigree  adm 
in  this  cause,  an  elder  broUier  of  tbe  pn 
respondent,  who  i«  since  dead.  Tlie 
judgment  of  tliis  Committees 
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tbe  question  of  representotion  raised  between 
these  ptrtiaSy  and  also  the  question  of  suc- 
cession raised  in  tlie  widow's  suit,  against 
the  person  claiming  as  nearest  male  heir  in 
tlie  collateral  line  of  tlie  istiinirar  semindar. 
It  determined  these  questions  by  a  declara- 
tion in  these  words  : — "  We  shall  therefore 
'^haatbly  recommend  Her  Majesty  to  reverRC 
*<the  decrees  and  orders  complained  of  by 
*<tlii8  appeal ;  to  declare  thst  the  suit  of 
^  1866,  which  appears  to  us  to  have  resulted 
**firom  erroneous  directions  given  by  the 
**  Sadder  Court," — that  was  a  suit  brought 
V5  the  widow  as  an  original  suit,— <*  ought 
**ID  have  been  and  onght  to  be  dismissed  ; 
''and  in  the  suit  of  1845,  to  declare  that 
"Sowmia  Nntohiar  ond  Moothoo  Yadooga 
**were  not,  nor  was  either  of  them,  but  that 
^'tiie  appellant  and  her  sisters  were,  as 
"sgniost  the  respondent,  entitled  to  prose- 
''eate  the  appeal,  and  to  recover  the  zemin- 
"darj:  this  declaration  to  be  without  pre- 
''jadice  to  -tLe  rights  of  the  appellant  and  i 
''her  sisters  inter  $eJ*  The  sisters,  as 
tppears  by  the  admitted  pedigree  in  this 
erne,  have  since  died.  There  is  indeed  a 
uttement  in  Mr.  Moore's  Report  that  they 
were  dend  at  the  time  when  the  judgment 
WM  pronounced,  but,  however  that  may  be, 
it  ifl  certain  tliat  under  the  order  of  H^r 
Mnjestj,  made  in  pursuance  of  that  judg- 
ment, the  first  appellant  became  the  semiii- 
dv  of  Shevagonga,  taking  it  as  the  heir  of 
W  father  next  in  succession  to  the  widow. 

That  having  been  the  state  of  things  for 
lottejears,  the  present  respondent  brought 
the  suit,  out  of  which  this  appeal  has  arisen. 
The  first  paragraph  of  his  plaint  claimed 
"to  recover  the  semindary  of  Shevagnnga 
"for  the  plaintifi*  as  the  eldest  surviving 
"mnle  heir  of  the  istimirar  zemindar." 
BuC  tills  somewhat  desperate  attempt  to 
re-open  the  question  which  had  been  closed  by 
the  judgment  of  this  Board  was  shortly 
afterwards  abandoned,  and  by  a  sobsequeut 
proceeding  he  withdrew  the  claim  to  any 
light  to  immediate  possession,  and  amended 
hit  plaint  accordingly.  The  plaint  then 
went  on  to  pray  in  the  alternative, — *«  fir«t, 
^  to  liave  a  declaratory  decree  passed,  estab- 
"liihing  the  plaintiffs  right  to  succeed  to 
**  ike  said  zemindary  as  next  heir  after  the 
''death  of  tl)e  first  defendant,  and  ndjudg- 
"ing  her  to  pay  hmi  Rs.  60.000  per 
''annum  for  mnintenance,  and  further  declar- 
'^ing  him  entitled  to  immediate  posses- 
••sion  of  a  portion  of  the  palace.  No.  1, 
■*  which  was  occupied  and  enjoyed  by  his 
'  maternal  grandmother  and  mother  during 


'*  their  lifetime  ;  secondly,  to  declare  him 
**  entitled  to  immediate  management  of  the 
*^  devastanam^,  pagodas,  and  choultries  situ- 
'<nted  in  the  said  zemindary,  and  of  the 
''lands  bestowed  on  them,  to  receive  the 
"  honors  done  by  the  said  devastanams  and 
*'clioulirif's,  and  to  conduct  theofi'uira  tliere- 
'*  of ;  thirdly,  to  grant  to  him  such  further 
"  or  other  relief  as  the  nature  of  the  case 
<'  will  admit  of.''  The  plain!  then  stated  the 
title  of  the  plaintiff,  which  is  in  effect,  that 
inasmuch  as  upon  the  death  of  the  present 
zemindar  tlie  persons  entitled  to  inherit  and 
to  succeed  to  the  zemindary  would,  according 
to  the  ordinary  course  of  Hindoo  law,  be  tlie 
grandsons  of  the  istimirar  zemindar  if  the 
estate  were  partible,  he,  being  the  eldest  of 
snch  grandsons,  and  the  estate  being  impar- 
tible, must  be  taken  to  be,  by  right  of 
primogeniture,  the  person  next  in  succession 
to  the  zemindary.  The  phiint  then  raised 
a  case  of  waste  against  the  first  defend- 
ant (the  zemindar).  After  mentioning 
certain  leases  which  are  no  longer  the  subject 
of  dispute,  it  went  on  to  say  : — '*  The  first 
''defendant  has  not  leased  to  the  sixth 
"defendant  tlie  punnai  (cultivated  by  the 
"owner)  and  koikrinm  (purchased)  lands 
"  belonging  to  the  said  zemindary,  which  was 
"  put  in  her  possession  by  •  virtue  of  the 
"  decree  of  Her  Majesty  in  Council,  but  she, 
'*  notwiihstnnding  her  being  a  widow,  has 
"  alienated,  contrary  to  law,  a  great  part  of 
"the  said  Innds,  and  pledged  the  state  jewels, 
"  and  incurred  debts  so  as  to  affect  the  per- 
"  manent  income  of  the  zemindary."  It  then 
stated  some  special  grounds  for  coming  into 
Court.  It  said  : — "  The  first,  second,  thirds 
'*  fourth,  and  fifth  defendants  and  others  have 
"combined  together  to  defraud  the  plaintiff 
"of  his  right  to  the  said  zemindary,  and 
"  the  third,  fourth,  and  fifth  defendants  have 
"executed  an  agreement  to  their  brother, 
"the  second  defendant,  assigning  to  him 
"  iheir  interest  in  the  said  zemindary,  which 
"  they  pretend  to  have  on  the  death  of  the 
"first  defendant.  The  first  defendant  has 
"  also  executed  a  document  to  one  Ponnoo- 
'*8amy  Tever,  whose  daughter  was  Intely 
"married  to  the  second  defendant,  anthor- 
"  ising  him  (the  said  Ponnoosamy  Tever) 
"  to  estnblisli  the  right  alleged  by  the  first 
"  defendant  to  be  possessed  by  her  son,  the 
'f  second  defendant,  to  succeed  to  the  zemin- 
"  dnry  after  her  death,  and  to  exercise  other 
"  powers  in  prejudice  to  the  plaintiffs'  inter- 
"  ests  in  the  said  zemindary."  Then  followed 
the  case  made  for  the  relief  prayed  in  respect 
of  the  management  of  the  churilable  institu- 


Digitized  by 


Google 


316 


Civil 


THE  W BBKLT  BBFOBTBR.      Ruling$.      [Vol.  XXllI. 


ti6tis    and    for    maintenance,    which    it    is 
unnecessary  to  state  hi  detail. 

The  defendants  to  the  suit  appeared  and 
set  up  yarious  defences,  the  first  find  second 
defendants  impeaching  the  title  of  the  plain- 
tiff upon  seyerai  grounds  ;  the  third,  fourch, 
and  fifth  defendnnts  setting:  up  a  case  that 
tlie  zemindary  to  wliich  tlieir  mother  liad 
succeeded  had  either  always  been  or  had 
become  her  stridh an  urn  ;  that  according  to 
the  proper  course  of  succession  it  would, 
upon  their  motlier's  death,  devolye  upon 
them,  but  that  they  had  assigned  and  relin- 
quished by  deed  their  rights  in  fayor  of 
their  brother,  the  second  defendant  Upon 
these  pleadings  the  following  issues  were 
settled:  — "1.  Whether  or  not  according 
^  to  Hindoo  law  petitioner  is  entitled  to  suc- 
**ceed  to  the  zemindary  of  Sheyngunga  at  the 
"  death  of  the  present  Ranee  ?  2.  Whether 
''or  not  petitioner  is  eu titled  to  succeed 
**^  to  the  soid  zemindary  at  the  death  of  the 
"Ranee  by  virtue  of  any  peculiar  cus- 
*^  torn  which  obtains  in  that  zemindary  ? 
**  3.  Whether  or  not  petitioner  is  estopped 
"by  this  being  ^re»  fudicaia*  from  Betting 
"  np  any  peculiar  custom  ?  4.  Whether  or 
"  not  petitioner  is  immediately  entitled  to 
"the  maintenance  claimed  or  what  mainte- 
"  nance  as  such,  or  to  apartments  in  the  palace, 
"  and  what  apartments  ?  5.  Whether  or  not 
"  petitioner's  claim  to  maintenance  and  apart- 
"  ments  is  barred  by  the  law  of  limitation  ? 
"  6.  Whether  or  not  petitioner  is  entitled  to 
"the  immediate  management  of  the  deyas- 
"  tanams  and  chnttrams  in  the  zemindary, 
"and  to  the  honors  connected  with  the 
"  said  management  ?  7.  Whether  this  is  a  suit 
"  in  which  a  declaratory  decree  can  be  given 
"at  all?" 

From  the  judgment  of  the  Gonrt  of  first 
instance  it  appears  that  the  second,  third,  and 
sixth  of  these  issues  were  abandoned.  That 
judgment  conclusiyely  disposed  of  the  fourth 
against  the  plaintiff,  and  consequently  B^de 
It  unnecessary  to  adjudicate  upon  the  fifth. 
But  having  decided  the  seventh  issue,  viz,^ 
whether  the  suit  was  one  in  which  a  declara- 
tory decree  could  be  given  at  all  in  the 
plaintiff's  favor,  it  proceeded  to  decide  the 
first  issue  also  in  his  favor,  and  thereupon 
made  the  declaration  which  is  the  subject  of 
this  appeal.  The  questions  raised  by  these 
issues  were  the  only  questions  which  w^e 
carried  to  the  High  Court,  and  that  Court 
affirmed  the  decree  of  the  Lower  Court  upon 
both  points. 

Their  Lordships,  feeling  that  if  the  seventh 
issue  has  been  improperly  found  in  favor  of 


the  plaintiff,  and  this  is  a  ease  in  which  t 
declaratory  deecoe  ought  not  to  be  giveo  it 
ail,  it  would  be  wholly  unnecessary  for  tbem 
to  discuss  the  first  issue,  have  io  the  h*i 
instance  confined  the  argument  to  the  first  of 
these  questions,  and  now  proceed  to  gire 
judgment  Upon  if. 

They  at  first  conceived  that  the  power  of 
the  Courts  in  India  to  make  a  merely  declani- 
tory  decree  was  admitted  to  rest  upon  tl» 
1 5th  Section  of  the  Code  of  Civil  Procedore, 
the  effect  of  which  has  been  so  mudi  dis- 
cussed. Mr.  Doyne,  however,  raised  some 
question  as  to  that,  and  suggested  that  the 
power  was  possessed  by  the  Courts  in  the 
mofussil  before  the  Code  of  Procedure  wis 
passed,  and  had  not  beea  taken  away  tliere- 
by.  No  authority  which  establishes  the  first 
of  these  propoeitions  was  cited ;  and  their 
Lordships  conceive  that  if  the  Legisliture 
had  intended  to  continue  to  those  Courts  tlie 
general  power  of  making  declarators  (if  they 
ever  possessed  such  a  power),  it  would  not 
have  introduoed  this  Ciauae  into  the  Code  of 
Procedure,  which,  if  a  limited  oonstmctioa 
is  to  be  put  upon  it,  dearly  implies  that  aoy 
decree  made  in  excess  of  the  power  thereby 
conferred  would  be  objectionable,  the  words 
of  the  Section  being  :— "  No  suit  shall  be 
"  open  to  bbjection  on  the  ground  thit  a 
"  merely  declaratory  decree  or  order  is  souglit 
"  thereby,  and  it  shall  be  lawful  for  the  W\\ 
"  Courts  to  make  binding  dedarations  of 
"  right  without  granting  conseqaentisl 
**  relief."  Nor  does  any  Court  in  India  since 
the  passing  of  the  Code  seem  to  have  con- 
sidered that  it  had  the  power  of  making 
declaratory  decrees  independently  of  that 
Clause* 

The  point,  therefore,  to  be  determioed 
upon  this  appeal  is,  what  is  th^  true  con- 
struction and  effect  to  be  given  to  that  Clause. 
It  has  been  broadly  urged  at  the  bar  that  the 
discretion  given  to  the  Courts  is  absolute,  or 
at  least  eontroUed  only  by  those  reasonable 
considerations  upon  which  Courts  of  justice 
may  be  presumed  to  act  in  the  particular 
case  brought  before  them  ;  and  that  in  every 
case  in  which  they  think  fit  to  make  a 
declaratory  decree  under  that  Ciause  they  are 
competent  to  do  so,  subject  of  course  to 
having  tlie  ezereise  of  their  discretion  cod* 
trolled  by  the  Appellate  Court  in  cases  in 
which  the  latter  may  think  there  are  soffi* 
oient  grounds  for  interfering  with  a  discre* 
tion  which  the  Legislature  has  vested  in  tlie 
Lower  Court.  On  the  other  hand,  it  n 
contended  that  the  Clause  must  be  construed 
upon  the  principles  and  by  tiie  light  of  the 
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decisions  of  the  EngUsb  Charts  of  fiquity, 
upon  the  50tli  Seciioo  of  the  15th  &  16(U 
Victoria,  Cap.  86,  which  is  ia  preciaelj  the 
eame  words,  and  that  the  true  limitation  of 
file  power  of  the  Cooris  is  that  a  declaratory 
decree  is  not  to  be  made  nnless  there  is  a 
right  to  consequentiul  relief,  which,  although 
not  asked  for,  might,  if  asked  for,  have  been 
given. 

We  have  been  refttrred  to  a  vast  number  of 
aathorities,  some  to  sliow  what  has  been  the 
eoostroctiou  giv^n  to  this  Clause  in  the  Preei- 
deooj   of  Bengal,  some  to  show  what  con- 
Btniction  has  been  given  to  it  in  the  Presi- 
deocy  of  Bombsy,  and  some  to  show  that  a 
cnatrarj  construction  has  been  put  upon  it 
ia  the  Presidency  of  Madras.     We  have  also 
been  referred  to  three  decisions  of  this  tri- 
bunal,   which,  if  clear  and  explicit  on  the 
point,   are  of  course  binding  upon  us.     Their 
Lordships  think  it  will  be  sufficient  as  to  the 
ludliaa   cases  to  sny  thttt  although  the  cases 
in  Bengal  are  not  uniform,  and  some  of  the 
Jadgee   there  have  ocoHsionaliy  used  expres- 
titms  which  imply  that  the  Courts  have  a 
wide  discretion  in  this  matter,  still  the  balance 
of  aaUiority  is  in    favor  of  the  limited  oou- 
stmetioQ  which    the   appellants    would    put 
npon  the  Clause.     In   Bombay  that  seems  to 
be  even  more  decidedly  tlie  case,  although 
tfae  Bombay  decisions  to  which  we  have  been 
rfferred  are  not  so  numerous  as  those  of  the 
Courts    in  Bengal.    It  is   obvious   that    an 
maetment  which  is  intended  to  apply  to  all 
tbe  Courts  in  India,  and    which   is   also  a 
Bodem  enactment,  ought  to  receive  the  same 
coostrisction  in  all  those  Courts,  and  that  no 
iocoosistent    course    of   practice    should   be 
allowed  to  spring   up  in  any  of  the  Presi- 
dencies.    That  construction  must  be  governed 
by   the    decisions   of  this   Board,   and  their 
Lordships  in   the  course   of    the   argument 
intlniatcd  an  opinion  that  the  three  decisions 
wiiich  have  been  cited  do  in  fact  admit  the 
authority  and  binding  force  of  the  decisions 
in  £»gland,  and  establish   that»   with   such 
•light  qualifications  as  may  be  required  by 
the  different  circumstances  of  India  and  the 
different  constitution  of  the   Courts  in  that 
cootttry,  the  application  of  the  Clause  is  to  be 
governed  by  the  same  principles  as   those 
upon  which  the  Court  of  Cbancery  proceeds. 
In  the  first  of  these  cases  (that  of  Sree* 
narajan    Mittro,    decided   on    the    15th   of 
Jnnnary  1873),  there  is  a  distinct  reference 
to  the   case  of  Rook  «.    Lord  Kensington. 
The  learned  Judge  who  delivered  the  judg- 
ment of  this  Committee  said  : — '*  It  has  been 
''held  that  under  the   15tii  &  16th  Victoria, 


"  Cap,  86,  Section  50,  a  declaratory  decree 
'*  cannot  be  made  unless  plaintiff  would  be 
^'entitled  to  consequential  relief  if  he  asked 
'*  for  it.  (Book  «,  Lord  Kensington,  2  K. 
"&  J.,  756  )  The  15th  Section,  Act  VIII 
''of  1859,  is  in  similar  terms.  The  plaintiff, 
''  upou  the  facts  so  found,  is  not  entitled  to 
'*  any  relief  against  the  defendant.  It  has 
''been  shown  that,  treating  ihe  documents 
"as  mere  agreements  between  the  plaintiff 
"and  the  fatlier  of  the  child,  the  plaintilF 
'*  could  have  no  right  to  maiutain  the  present 
"  suit."  He  no  doubi  afterwards  observed  s 
— "  It  is  not  a  matter  of  absolute  right  to 
"  obtain  a  declaratory  decree.  It  is  discre- 
"  tionary  with  the  Court  to  grant  it  or  not, 
''  and  in  every  case  the  Court  must  exercise  a 
"sound  judgment  as  to  whether  it  is  reason- 
"able  or  not  under  all  the  circumstances 
"  of  the  case  to  grant  tlie  relief  prayed  for." 
It  appears,  however,  to  their  Lordsliips  that 
that  paragraph  is  fur  from  claiming  an  un- 
limited discretion.  The  earlier  part  of  the 
judgment  allows  that  the  power  is  limited 
by  the  eonstrucuon  put  upob  an  enactment 
in  the  aimiltbr  words  in  Rook  v,  L'>rd  Ken- 
sington, and  what  follows  is  merely  to  tlie 
etifect  that  evea  in  cases  in  which  some 
consequential  relief  might,  if  prayed,  hav« 
been  granted,  it  Wi>uld  still  be  a  matter  of 
discretion  whether  the  Court  should  make 
a  mere  declaration  in  the  particular  case. 

The  next  case  was  that  which  has  be^n 
shortly  called  the  case  of  Fyz  Ali  Klui»>, 
decided  on  the  22nd  of  January  1873. 
Upon  this  point  their  Lordships  then  said  : — 
"It  must  be  assumed  that  there  must  be 
'*  cases  in  which  a  merely  declaratory  decree 
"  m%y  be  made  without  granting  aoy  coose- 
"  quential  rr^lief,  or  in  which  the  party  does 
*'not  actually  seek  for  cous-quential  relief 
"in  the  purticular  suit;  otherwise  the  15ih 
"  Section  of  the  Code  of  Civil  Procedure 
'"would  have  no  operation  at  all.  What 
"th^ir  Lordships  understand  to  have  been 
"decided  in  India  on  this  article  of  the  Code^ 
"  and  in  the  Court  of  Chancery  upon  the 
"analogous  provision  of  the  English  Statute, 
"  is  that  the  Court  must  see  that  tlie  dedara- 
"tion  of  right  may  be  the  foundation  of 
'*  relief  to  be  got  somewhere.  And  their 
"  Lordships  are  of  opinion  that  that  condition 
"  is  sufficiently  answered  in  the  present  case 
'*e?en  if  it  be  assnmed  that  no  other  con* 
"sequential  relief  was  in  the  miod  of  the 
"  party  or  was  sought  by  him  than  the  rigbt 
"  to  try  his  claim  to  enhance  in  the  otiier  forum 
"  in  which  he  is  now  compelled  by  statute 
"  to  bring  an  enhancement  suit."     The  case 
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there  was  thut  the  plaintiff  had  gought  as 
zemindar  to  enhance  the  rent  of  a  tenant. 
He  was  met  by  the  objection  that  the  zemin- 
dary  right  was  not  iu  him.  He  then  hnd 
to  »o,  as  he  could  only  go  for  a  final  deter- 
mination of  that  question,  to  the  Zillah 
Coart,  but  the  Zillah  Court  not  having  the 
power  to  give  him  the  consequential  relief 
ill  order  to  which  he  sought  thnt  declaration, 
namely,  the  trial  of  his  riglit  to  enhance,  could 
only  make  the  declaration,  leaving  him  to  seek 
for  his  consequential  relief  in  the  Revenue 
Court. 

The  correctness  or  effect  of  this  decision 
is  not  affected  by  the  fact  which  Mr.  Doyne 
pointed  out,  thnt  the  plaintiff  afterwards  did 
go  to  the  Revenue  Court,  and  there,  upon  the 
merits  of  the  question  being  tried,  failed  to 
establish  his  right  to  enhance. 

The  most  recent  case  is  tliat  of  the  Rajah 
of  Pachete,  decided  on  the  15(h  of  Decem- 
ber 1874.  The  judgment  then  delivered 
contains  this  passage  : — **  Their  Lordships 
'*do  not  think  it  necessary  to  determine 
"  whether  or  not  tlie  High  Court  were  rio:ht 
'*  in  the  conclusion  they  came  to  as  to  the  proof 
**or  the  rebuttal  of  proof  of  the  bromuttur 
•*  tenure,  because  in  their  Lordships'  opinion 
*' the  judgment  dismissing  the  suit  is  main- 
••  tainable  on  totally  different  grounds.  This 
^'is  in  substance  a  suit  for  a  declaration 
*<of  title,  and  it  is  a  suit  to  set  aside,  not 
" any  deed  nor  any  act,  but  a  mere  allegation 
**  of  the  defendnuts  thnt  they  had  a  certain 
"tenure.  In  their  Lordships'  view,  such 
"a  suit  is  not.  maintainable."  After  giving 
the  words  of  the  Clause,  the  judgment  pro- 
ceeds : — **  A  similar  Clause  in  this  country 
"  has  been  held  to  give  a  right  of  obtaining  a 
"declaration  of  title  only  in  those  cuses 
••where  the  Court  could  have  gt'anted  relief 
"if  relief  had  been  prayed  for;  nnd  thnt 
"  doctrine  has  been  applied  to  this  Clause  iu 
"  the  Indian  Act.  Now  applying  that  test, 
"in  their  Lordships'  opinion  this  suit  isiinot 
"maintainnble.  The  Rnjnh  was  not  entitled 
•*  to  relief  in  the  shape  of  an  order  giving 
"him  possession,  inasmuch  as  he  was  in 
"receipt  of  the  rents  and  profits,  and  he 
"  sought  for  nnd  could  ohtnin  no  other 
*' description  of  possession  than  that  which  he 
"  had."  There  is  really  no  conflict  between 
this  decision  and  that  which  had  been  ruled 
in  the  case  of  Fyz  Aii.  In  the  case  of  F^z 
Ali  the  phiinliff  sought  to  establish  the 
zemindary  title,  which  was  properly  triable 
in  the  Zillati  Court,  in  order  that  on  the 
title  thereby  established  he  might  bring  a 
fresh  enhancement  suit  in  the  Revenue  Court. 


In  this  case  of  the  Rtijah  of  Pacbete 
zemindary  title  was  admitted  by  all  the  del 
ants  upon  the  proceedings  ;  and  the  que 
which  the  Rajah  sought  to  conclude 
declarator  was  that  within  hiszemindarj 
was  no  such  bromnttor  tenure  as  tbnti 
some  of  tho  defendants  alleged  to  exii 
limitation  of  the  right  to  euhonce,  wlit 
a  zemindar  he  would  presumably  have, 
short,  he  wished  to  get  a  declaration, 
effect  of  which  would  l>e  to  prevent  the 
trial  in  the  Revenue  Court  of  the 
question  to  be  tried  there — w'z.,  the  que 
whether  he  as  zemindar  was  entitle 
enhance  the  rents  of  his  tenants  or  not. 

It  seems  to  their  Lordships  tliat 
three  cases  do  all  more  or  less  affirm  tha 
Indion  enactment  is  to  be  coustroedA 
English  Courts  have  coi^strned  the  lii 
provision  in  the  English  Statute,  bat 
much  ns  this  question  has  been  m  i 
discussed  at  the  bar,  and  there  treate^if 
concloded  by  those  decisions,  and  nil 
desirable  to  have  an  authoritative  de« 
upon  it,  their  Lordships  think  it  right  k 
(hat  if  these  three  coses  had  not 
decided,  and  if  the  question  were  b 
them  as  res  iniegra,  they  would  come  U 
above-mentioned  conclusion,  and  I  will 
as  shortly  ns  I  can  the  reasons  opoD  it 
they  would  do  so. 

It  is  clear  that  very  shortly  sfter 
passing  of  the  English  Stutute,  in  &ctii 
course  of  the  following  year,  the  coostro 
of  its  50tii  Section  came  in  question  in 
Court  of  Chancery.  The  first  decisio 
Vice-Chancellor  Wood,  which  is  reporU 
the  Appendix  to  the  lOih  volume  of  B 
Reports,  no  doubt  states  somewhat  br( 
the  discretionary  power  of  the  Coor 
make  declarators  under  that  enactment 
in  the  two  other  cases  which  were  drt 
a  month  or  two  afterwards,  namely,— the 
of  Greenwood  v»  Sutherland,  and  GsrlK 
Lawson,  —  the  learned  Vice-Chanc 
receded  from  that,  and  held  that  the  po 
of  the  Court  were  not  so  enlarged  bj 
statute  as  to  enable  him  to  make 
declaration  teaching  future  interests  di 
the  life  of  a  tenant  for  life.  In  thect 
Garlick  v.  Luwson  he  said :— "  No^ 
"  declaration  in  the  lifetime  of  the  teotti 
"  life  with  regard  to  the  interests  oi 
"  parties  entitled  in  reversion  could  not  1 
"  been  made  in  a  cause  at  the  time 
"  statute  passed,  and  therefore  coald 
"  have  been  made  on  a  special  case.  * 
"came  the  new  Act,  which  merely  m'^ 
"a  suit  should  not  be  open  to  o-jectioi 
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*^tiie  ground  that  a  merely  deoturatory 
^decree  or  order  was  sought.  It  enabled 
*'iije  Court,  ill  its  discretion,  where  it  should 
''appear  to  be  necessary  for  the  ndmiuisira- 
"tiou  of  an  estate,  or  to  the  relief  to  wliich 
''a  plaintiff  might  be  entitled  to  make  a 
'' decree,  notwithstanding  it  should  be  merely 
"deeinratory.  But  this  was  not  a  case  in 
**  which  it  was  necessary  to  do  so/' 

The  question    next    cnme    before    Vice- 

Cbancellor  Kindersley  in  Jackson  v.  Turnley. 

At  the  close  of  his  elaborate  judgment  on 

ike  particular  case,  the  learned  J  udge  says : — 

'*Iam  of  opinion  that  this  question   CHnnot 

''be   litigaied  ;  that  the  representative  of  a 

^deceased  lessee  cannot  file  a  bill  against  the 

'Mesaor  to  litigate  the  question  whether,   in 

*^the  event  of  a  breach  of  a  covenant  taking 

'^  place,    the    lessor    would     have    a    right 

^founded  upon  it,  and  I  may  observe  that 

**  the  la5t  branch  of  the  Section  is  not  unim- 

•*  portaiit"   It  snys  : — "  It  shall  be  lawful  for 

**  the  Court  to  miike  binding  declarations  of 

''right,  without  granting  consequential  relief. 

^Tliat  seems  to  imply  that  it  contemplates  a 

"ease    in    which    tlie   Court   is   capable   of 

''l^^itig  oouseqaemial  relief.     Here  there  is 

*iiot  merely  no  consequential  relief  asked, 

"botnone  is  capable  of  being  given." 

Id  tlie  case  of  Rook  v.  Lord  Kensington, 
Tice-Cbancellor  Wood  also  put  the  same 
construction  upon  the  words  of  the  Clause. 
He  said :— «  The  form  of  that  Section  of  the 
'^ttitote  implies  that  there  is  a  consequential 
^relief  which  might  be  granted  in  each  case 
"vli«D  the  right  has  been  so  declared,  but 
'"tbtilie  parties  are  not  to  be  comp^'lled  to 
"nk  for  that  relieT,  and  they  may  satisfy 
^tbemselves  by  simply  askinj;  a  declaration 
''of  right,  and  not  pursuing  the  matter 
.     "further." 

I        That  decision  was  followed  shortly  after- 

''    wards  by   the  ca^e  of  Lady    Langdale    v, 

\    Briggs,  which  is  the  more  important,  because 

.    there,  as  here,  the  question  was  whether  the 

Clause  empowered  the  Court  to  declare  future 

interests.     Lord    Justice    Turner    went    at 

gr«at  length  through  the  earlier  cases,  in  order 

to   show   that  it   was   against   the   general 

.    coarse  and  prnc'tice  of  the  Court  to  do  this  ; 

that  that  had  not  been  filtered  by  liis  own 

Act,  enabling  the  parties  to  state  a  case  for 

the  adjudication  of  the  Court ;  and  then  he 

proceeded  to  deal  with  the  argument  which 

bad  been  raised  before  him,  to  the  effect  that 

noder  the  more  recent   statute,   the    15th  h 

16th  Victoria,  Cap.  86,  that  power  was  given. 

JSe  fiays  : — ^  Some  aid    to    the    appellant's 

^  argament  on  this  part  of  the  case  was  also 


"  attempted  to  l>e  drawn  from  the  50th 
''Section  of  the  15tli  ^  16th  Victoria,  Cap. 
"  86,  the  improvement  of  Jurisdiction  Act, 
'*  but  I  take  the  suine  view  of  that  enactment 
*'aa  the  Vice-Clmucellor  Wood  seems  to 
"  have  taken  of  it  in  Gnrlick  v,  Lawson— 
'*  that  it  does  not  extend  the  cases  in  which 
"declarations  of  right  may  be  made,  but 
"  merely  enables  tiie  Court  to  declare  rights 
'^  without  following  up  the  declarations  by 
"  the  directions  which,  according  to  the  old 
"  practice,  would  have  been  necessarily 
"consequent  upon  them."  Those  directions 
which  according  to  the  old  practice  would 
have  been  necessary  and  consequent,  would 
have  involved  consequential  relief  in  one 
shape  or  another.  There  is.  therefore,  no 
ground  for  saying  that  the  judgment  of  Lord 
Justice  Turner  did  not  go  to  the  full  extent, 
as  to  the  construction  of  the  Clause,  of  the 
judgments  of  Vice-Chaucellor  Wood  in 
Rook  V.  Lord  Kens in$s ton,  and  Vice-Chancel- 
lor Kindersley  in  Jackson  v,  Turuley. 

What  then  has  been  the  history  of  this 
Clause  in  India  ?  It  appears  that  before  the 
passing  of  the  Code  of  Procedure,  it  had 
beeu  extended  to  ludia  by  Act  VI  of  1854, 
the  19th  Section  of  which  is  in  precisely  the 
same  words  as  the  English  enactment.  I 
may  retnark  that  some  of  tliose  who  sat  iti 
the  Supreme  Court  of  Calcutta  were  always 
anxious  that  when  an  English,  Statute  was 
extended  to  the  Presidency  Courts,  it  should 
be  60  extetided  in  precisely  the  same  words, 
in  order  that  those  Courts  might  have,  ou 
questions  of  construction,  the  advantage  of 
the  English  authorities,  and  that  it  should 
not  be  open  to  counsel  to  make  nice  distine-* 
tions  upon  the  varying  language  of  the  two 
statutes.  In  this  instance  that  principle 
seetns  to  hav^  been  acted  upon  by  the  Legis- 
lature, and  not  long  after  tlie  Indian  Act 
was  passed  the  question  of  its  construction 
apt>ears  to  have  come  before  the  Supreme 
Conr4  in  the  cause  of  Sreemutty  Riijcoomareo 
Dossee  o.  Nobocomar  MuUick  and  another 
(Boulnois*  Reports).  That  Couri  was  bound 
to  act  upon  the  English  authorities,  and  ac- 
cordingly that  portion  of  its  judgment  which 
dealt  with  this  question  is  in  these  words  : — 
''One  argument  which  has  beeu  strongly 
"  pressed  in  support  of  this  view,  is  founded 
"on  the  29ih  Section  of  Act  VI  of  1854. 
'^  Bnt  that  enactment  only  removes  the  objec- 
"  tion  to  the  suit,  which  consists  in  its  seeking 
"  merely  a  declaration  of  right  without  a  con- 
"  sequential  relief.  It  leaves  untouched  the 
'*  objection  that  may  consist  in  the  want  of 
(*  sufficient  iuteiest  in  the  plaintiff  to  maiu- 
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^  tnin  pucli  o  suit,  or  in  the  absence  of 
**  material  parties  interested  in  the  question. 
'<  And  the  cases  cited  by  Mr.  Advocnte- 
*^  General  show  that  the  Cooits  at  lioroe, 
"  neither  under  the  similar  Section  in  ilie 
'^English  Statute,  nor  uuder  Sir  George 
*'  Turner's  Act,  will  exercifle  tlieir  discretion 
*^  in  declnrin);  riuhts  where  the  parties  prin- 
*^  oipally  aflTected  nre  not  before  them.*'  The 
oases  cited  were  the  cases  which  had  then 
been  decided  on  the  construction  of  the 
English  Act.  And  this  decision  shows  that 
the  construction  which  iiad  obtained  in  the 
Court  of  Chancery  was  adopted  and  acted 
upon  by  the  Supreme  Court  of  Calcutta. 

Then  came  Act  VIII  of  1859,  or  the  Code 
of  Procedure,  in  framing  which  the  Lf^sln* 
ture  thought  fit  to  pick  out  of  Act  YI  of 
1854  the  19th  Section,  and  to  embody  it  in 
the  very  same  words  in  the  new  Code.  It 
seems  to  their  Lordships  unreasonable  to 
suppose  that  the  Legislature  did  not  mean  to 
use  the  words  in  the  sense  which  by  judicial 
construction  they  had  been  obtained.  A^ain, 
it  is  to  be  observed  that  when  the  Supreme 
Conrt  of  Calcutta  ceased  to  exist,  and  the 
High  Court  was  created,  the  Charter  of  the 
new  Conrt  required  that  Court  to  be  guided 
in  its  original  jarisdiction  by  the  principles 
which  had  governed  the  Supreme  Court 
Unless,  therefore,  the  limited  oonstrnction 
put  upon  the  Clause  hy  the  Supreme  Court 
is  to  preyail  generally  in  all  the  Courts  of 
India,  we  must  come  to  the  absurd  conclu- 
sion that  the  same  words  are  to  be  inter- 
preted  by  the  High  Court  in  one  sense  when  it 
is  exercising:  its  original  jurisdiction  or  sitting 
on  an  appeal  from  a  decree  made  under  that 
jurisdiction,  and  in  a  different  sense  wlien  it 
is  sitting  on  an  appeal  from  a  mofnssil  Court ; 
and  further  that  the  Legislator^  has  by  th« 
same  form  of  words  intended  to  make  one 
law  for  the  mofussil  Courts,  and  another 
for  those  of  the  Presidency  towns. 

It  appears,  therefore,  to  their  Lordships, 
that  the  construction  which  must  be  put 
upon  the  Clause  in  question  is,  tliat  a  declara- 
tory decree  cannot  be  made  unless  there  be 
a  right  to  consequential  relief  capable  of 
being  had  in  the  same  Court  or  in  certain 
cases  in  some  other  Court.  They  admit  the 
qualification  introduced  by  the  case  of  Fyz 
AH. 

With  respect  to  the  course  of  decision  An 
the  Presidency  of  Madr«^  it  is  to  be  observed 
that  some  of  the  earlier  cases  decided  there 
adopted  the  English  eonstruction.  In  others, 
the  Judges  who  claimed  a  wider  discretion 
as  to  making  declaratory  decrees,  have  aseign- 


ed  as  a  reason  for  its  exercise  that  there  doei 
not  exist  in  India  the  power  of  eDteriainiog 
a  suit  to  perpetuate  testimony.    That  reason 
does  not  apply  to  tiie  present  case,  in  which 
there  is  no  testimony   to  perpetuate,  bot  iq 
no  case  is  it  a  satisfactory  reason.    The 
proper  remedy  for  such  a  defect  in  the  admi- 
nistration of  justice,  if  it  exists,  is  an  Aciof 
the  Legislature.    It  cannot  he  suf>plied  by  pet- 
ting an  erroneous  construction,  or  a  different 
construction  from  that  which  prevails  in  otber 
parts  of  India,  upon  a  atatnte  which  lits  so 
reference  to  the  subject.     It  may  be  observed 
furtiier  upon  the  Madi  as  oases  tliat  the  Coorts 
there  do  not  appear  really  to  have  daimed, 
as  Mr.  Doyne  has  claimed  for  th^n,  an  nacoo- 
trolled    discretion    in     making    decltniofy 
decrees.     The  judgment  of   Chief  Jnitiee 
Scotland  in  this  vt*ry  ease  eertainly  dees  not 
go  so  far.     He  says  :— -"  It  has  been  decided 
*<  by  this  Court  tliat  the  rale  of  the  Eqoity 
^*  Courts   in   England   is   not  applicable  to 
"  declaratory  suits  here,  and  it  is  now  settled 
*'  that  a  suit  praying  noUiing  more  tlitn  a 
^declaration  of  title  is  maintainable  under 
"  the  15th  Section  of  the  Code  of  avilPro- 
'^  cedure,  although  no  consequential  relief  be 
*'  gran  table  upon  the  deolaration,  if  a  good 
«  ground  for  seeking  the  protection  of  wA 
<*  a  suit  is  shown  to  exist.'*     What  I  lave 
already  said  on  the  part  of  their  LordshipB 
shows  that  they  dissent  from  that  position ; 
but   still   die   very    proposition  admits  tbtt 
there  most  be  some  Sf  »ecial  ground  *'  for  seek- 
ing   the   protection   of  auch    a    snit."    He 
tlien  refers  to  the  last  decided  case,  and  tbe 
conclusion  which  he  draws  fi'om  the  decision 
is  this  :— **  To  support  such  a  suit  there  moBt 
**  appear  to  have  been  some  act  done  which 
**  had  worked  or  was  likely   to  cause  injury 
<«  or  serious  prejudice  to  the  plain  tiff's  alleged 
^^  title,  and  in  the  present  case  I  think  that 
"ground  does  appear."     Then  he  prooeeds 
to  consider  the  special  grounds  which  exist 
in   this  case.    Mr.  Justioe  Holloway  goei 
further,  and  says  that  the  BMre  qoieting  o^ 
doubtful  titles  would  be  a  snfficient  reason 
and  a  better  reason  than  the  fact  of  alieair 
tions  haying  been  made.     The  principle  flo 
stated,   if  acted   upon,    would  open  the  door 
to  the  determination  of  future  interests  wlieo- 
ever  one  party  chose  to  think  it  desirable 
that  a  dispute  as  to  title  which  might  at  any 
time  afterwards  crop  up^  should  be  deter- 
mined by  a  declarator. 

Having  said  thus  much  on  the  eonitrsc- 
tion  of  Sie  Act,  their  Lordships  will  now 
deal  with  the  arguments  wbidi  have  been 
addressed  to  them  to  show  that  fi?ea  upo* 
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the  limited  nnd   strict   construction   of  the 

enactment   this   decree  inny  be  maintained. 

Tlie  first  point  uf>on  which  it  is  desirable  to 

observe  is  that  of  the  claim  to  maintenance. 

Upon  thai  it  is  only  necessary   to  say  that 

the  suit  must  now  be  treated  as  if  the  claim 

to  maintenance  had  never  been  put  forwanl. 

There  has  been  a  final  adjudication  between 

tlie  parties  as  to  the  right  to  maintenance. 

It  was  held  by  the  Lower  Court  that,  even  if 

the  plaintiff  were  unquestionably  the  next  in 

soceeesion   to  the  zemindary,  he  would  have 

■     »o  right  to  claim  present  maintenance  from 

Ih  zemindar,  and  there  was  no  appeal  from 

tbi  decision  to  the  High  Court. 

It  will  be  convenietit  to  consider  next  the 
groands  which  the  High   Conrt  of  Madras 
•seats  to  have  considered  sufficient  to  justify 
tlie  declaration.     The  Chief  Justice  says  : — 
•*  It  appears  that   the  first  defendant  favor- 
*'iBg  the  second  defendant's   title,  and  con- 
*'certing  with  liim  in  opposition  to  the  plain- 
•*tiff,  had  employed  an  agent,   and  executed 
•*!  power  of  attorney  to  him,  for  the  purpose 
^of  assisting  the  second  defendaut  to  possess 
•* himself    of  the   zemindary,    and    withhold 
"possession  after  her  death.     This,  without 
•inference  to  the  oiher  acts  alleged,  is  suffi- 
*cient  to  show  an  extreme  determination  of 
"hostility   towards   the   plainiiff,  and  there 
"cm  be  no  doubt,  I  ihink,  that  serious  injury 
"jo  the  plaintiff's  right  is   the  probable,  if 
"not  certain,  result  of   the  opposition  thus 
"^Kgan."     It  appears  to  their  Lordships  that 
i^  defendant,   tlie  zemindar,  was  perfectly 
competent  to  grant  that  power  of  attorney, 
•firftfcat  there  is  nothing  in  it  which  would 
gire  the  plaintiff  a  right  if  he  had  brought 
« luit  for  that  purpose  to  have  it  set  aside. 
It  can,  from  the  very  nature  of  the  instru- 
ment, operate   only  during   the    zemindar's 
)    lifetime,  and  we  are  not  to  assume  that  any 
!    act  will  be  done  under  it  which  the  plaintiff 
would  have  a  right  to  impeach  ;  but  if  any 
soch  act  is  done  under  it ;  as,  for  instance,  if 
she  were  to  devolve  the  succession   upon  her 
9on,  so  that  his  interest  might  become  abso- 
lute, or  the  like,  their  Lordships,  by  their 
decision  upon  the  present  question,  would  by 
no  means  preclude  the  plaintiff  from  seeking 
to  impeach  that  act,  and  to  treat  it  as  invalid. 
Tliey  do  not  prejudge  any  question  of  that 
kind  which   may   arise.     Mr.   Justice   Hol- 
loway,  as  before  remarked,  rested  his  j  udg- 
ment   broadly   on  the  necessity  of  quieting 
titles,    which   their   Lordships    think     is     a 
ground  far  too  wide  for  adoption,  and  one 
ihhi  cannot  possibly  justify  the  declaration 
ia  this  case,  because,  independently  of  the 


construction  of  the  statute,  it  appears  to  have 
been  very  reasonably  ruled  in  India  that  the 
Court  will  not  try  questions  of  title  as  to 
future  interests  where  neither  claimant  has  a 
right  to  present  possession,  especially  ques- 
tions of  title  which,  like  the  present,  may 
never  arise. — See  Pran putty  Koer,  mother 
and  guardian  of  infant  Isreenimdun  v, 
Lall  Futteh  Bnhndoor,  8  Sevestre,  277. 

A  further  question  is  raised  by  the  plead- 
ings, which  was  hardly  adverted  to  in  the  argu- 
ment,— namely,  the  title  set  up  by  the  sisters 
and  the  grant  of  their  interest  to  the  second 
defendant ;  but  that  cannot  give  the  plain- 
tiff a  right  of  action  in  this  case  if  it  does  not 
otherwise  exist.  That  transaction  cannot 
affect  the  interests  of  the  plaintiff;  if  these 
ladies  would  have  no  title  aa:ainst4iim  they 
cannot  have  given  a  better  title  than  they  had 
themselves  to  the  second  defendant.  It,  at 
mosr,  raises  another  point  to  be  determined, 
should  the  title  to  this  zemindary  come,  on 
the  death  of  the  existing  zemindar,  to  be 
properly  litigated  between  the  plaintiff  and 
the  second  defendant. 

The  point  which,  though  not  adverted  to 
in  the  judgment  of  the  High  Court,  has 
been  mainly  pressed  upon  their  Lordships  by 
the  learned  Counsel  for  the  respondents,  id, 
that  the  plaint  originally  made  a  case  of 
waste,  that  it  was  necessary  that  the  right  of 
the  plaintiff  as  nearest  reversioner  should  bflr 
ascertained  in  order  to  support  such  a  suit, 
and  that  if  the  suit  had  been  tried  oat  as  it 
was  at  first  framed,  there  would  have  been  a 
case  for  consequential  relief.  The  corfrse  the 
case  took  was  that  when  it  came  before  the 
Judge  for  the  settlement  of  issues,  he  thought 
that  ihe  question  of  waste  ought  not  to  be  tried 
in  this  suit.  There  was  aferwards  an  appli- 
cation made  to  him  to  frame  an  additional 
issue,  which  he  rejected  ;  and  the  reasons 
for  hi^  coming  to  that  conclusion  are  given  at 
page  11.  They  are  the  following  : — "At 
*'tlkQ^ settlement  of  issues  the  Court  was  of 
'*  opinion  that  the  question  of  alienation  of 
"  the  revenues  of  the  zemindary  was  not  one 
'*  which  had  any  place  in  the  present  suit, 
"  which  should  be  confined  as  mueh  as  possi- 
"  ble  to  the  real  object  in  view,  which  is  to 
''  ascertain  whether  or  not  plaintiff  is  the 
"proper  person  to  succeed  to  the  zemindary 
"at  the  death  of  the  Ranee.  At  present 
"plaintiff  has  no  title  either  in  possession  or 
"expectancy,  and  until  he  has  established 
"  his  right  as  remainderman,  he  is  not  in  a 
"position  to  question  anything  that  may  be 
"  done  in  regard  to  the  disposal  of  the  pro- 
•*  perty  by  the  present  proprietor.     Moreover, 
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**  it  would  be  impossible  to  frame  an  issue  on 
"this  point,  wben  the  property  said  to  be 
**  alienated  is  not  distinctly  specified,  and 
"  when  the  parties  who  must  necessarily  bo 
"  in  possession  are  not  parties  to  the  suit.  It 
"is  not  contended  that  these  alienations  can 
"operate  beyond  the  lifetime  of  the  present 
"Eanee,  and  therefore  if  plaintiff  is  success- 
"  ful  in  establishing  his  right  to  succession, 
"he  will  have  ample  opportunity  in  future 
"of  preventing  injury  to  the  property.  If, 
"on  the  other  hand,  lie  is  unsuccessful,  tlie 
"  disposition  of  the  property  is  a  raattei 
"with  which  he  has  no  concern."  The 
plaintiff"  appears  to  have  acquiesced  in  this 
interlocutory  order.  If  he  had  thought  it 
liad  improperly  affected  his  cnse,  he  might 
have  raised  before  the  Appellate  Court  the 
question  of  its  propriety,  under  the  Section 
of  the  Code  which  enables  him  to  do  so,  and 
that  question  would  then  have  been  regularly 
before  us.  Considering  the  frame  of  the  suit, 
their  Lordships  do  not  think  the  order  was 
improper  or  unreasonable. 

The  arguments  now  under  consideration  are 
founded  on  the  right  of  a  reversioner  to  bring 
a  suit  to  restrain  a  widow  or  other  Hindoo 
female  in  possession  from  acts  of  waste, 
although  his  interest  during  her  life  is  future 
and  contingent.  Suits  of  that  kind  form  a 
very  special  class,  and  have  been  entertained 
by  the  Courts  ex  necessitate  ret.  It  seems, 
however,  to  their  Lordships  that  if  such  a 
suit  as  that  is  brought,  it  must  be  brought 
by  the  reversioner  with  that  object  and  for 
that  purpose  alone,  and  that  the  question  to 
be  discussed  is  solely  between  him  and  the 
widow  ;  that  he  cannot  by  bringing  such 
a  suit  get,  as  between  him  and  a  third 
party,  an  adjudication  of  title  which  he 
could  not  get  without  it.  Here  if  the 
plaintiff  had  brought  his  suit  to  restrain 
the  widow  from  acts  of  waste,  he  might, 
no  doubt,  have  had  to  prove,  not  m^iely 
the  acts  of  waste  alleged,  but  a  title 
sufficient  to  pive  him  a  locus  standi  in 
Court.  Their  Lordships  are  not  prepared  to 
say  that  by  showing  that  he  was  a  grandson 
of  the  istimirar  zemindar,  although  a  doubt- 
ful question  might  thereafter  arise  between 
him  and  the  second  defendant  as  to  whicii 
should  succeed  to  the  zemindary,  he  would 
not  have  established  a  sufficient  locus  statuii 
against  the  widow,  and  the  right  to  have  her 
acts  of  waste  restrained  for  the  protection  of 
the  estate.  This,  however,  would  not  neces- 
sarily give  him  a  right  to  bring  the  second 
defendant  into  Court  in  order  to  obtain  a 
final  adjudication  of  tide  agaiust  him. 


It  appears,  therefore,  to  their  Lords 
that  even  if  the  plaintiff  had  proved  ac 
waste  against  the  widow,  which  he  \m 
done^  that  would  not  have  given  him  ft  r 
as  against  the  second  defendant  to  have 
question  which  arises  between  them  d( 
mined  by  a  declarator. 

Upon  these  grounds,  their  LordaliipstI 
that  both  the  Courts  below  have  come 
wrong  conclusion  upon  the  seventh  i?! 
and  holding  that,  they  conceive  it  woult 
improper  for  them  to  intimate  any  opinioi 
to  the  correctness  or  incorrectness  of 
very  learned  judgments  given  in  India  on 
first  issue.  Consequently  it  will  be  i 
Lordships'  duty  humbly  to  advise 
Majesty,  on  the  finding  upon  the  sevi 
issue,  to  dismiss  tlie  suit  of  the  respond 
but  without  prejudice  to  any  question  of 
to  the  zemindary  which  he  may  heienfto 
entitled  to  assert  on  the  death  of  tie i 
defendant,  the  zemindar.  We  think iii« 
as  he  brought  a  suit  which  he  ougkl not 
have  brought,  he  must  pay  the  costs  o( ' 
suit  in  the  Indian  Courts  and  those  of  t 
appeal. 


The  5th  March  1875. 

Present  : 
The  Hon'ble  E.   G.   Birch   and  W.  1 
McDonell,  Jvdges, 

Special  Appeal— Remand ^hsues, 

Cnse  No.  1728  of  1874. 

Special  Appeal  from  a  decision  passu 
the  Subordinate  Judge  of  Moorsln 
bad,  dated  the  29//*  April  1874,  rer 
ing  a  decision  of  the  Officiating  Sm 
Moousiff  of  that  district,  dated  the  i 
February  1873. 

Suttobhania  Bibee  (Defendant)  Jpjtella 

versus 

Ilurruck  Chf.nd  G«'Ieclia  (riaiuiiff) 
Respondent, 

Mr.  C\  Jackson  juid  Baboo  Obhmj  Chu 
Rose  for  Aj'pellant. 

Boboos  Ashootosh  Dhur,  Nil  Madhuh  B 
and  Jadub  Chunder  Seal  for  liespondei 

A  suit  i^hich  had  been  dismissed  by  a  Moonsiff 
remanded  by  the  Subordinate  Jud^e  for  trial  of  (Xt 
issues  four  io  number.  The  Moonsiff  returned  the  i 
without  any  finding  on  the  second  and  Uiird  »« 
Upon  this  the  Subordinate  Judf;e,  after  quoting 
finding  of  the  MoonsifT  and  without  any  deciiion  on 
eyidence,  proceeded  to  decree  the  suit. 
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As  the  High  Court  in  special  appeal  could  not  go  into 
the  evidence,  it  remanded  the  case  with  a  view  lo  the 
Sobordinate  Judge  taking;  such  evidence  as  was  neces- 
sary to  decide  the  said  issues,  if  he  considered  that  the 
evidence  taken  by  the  Moonsiff  was  not  sufficient. 


Birch,  J, — In  this  case  the  Moonsiff  dis- 
missed the  suit  upon  two  grounds  :  first,  that 
there  was  no  evidence  on  the  record  to  show 
that  the  gomastah  had  authority  to  borrow 
monej  for  the  defendant ;  and  secondly,  that 
there  wtis  no  satisfactory  proof  that  the 
money  borrowed  frona  ihe  plaintiff  was 
ipph'ed  to  the  karbar  of  the  defendant's  firm. 
On  the  case  going  before  the  Subordinate 
Jo^ge  on  appeal,  he  remanded  it  under  Sec- 
tion 354,  directing  the  Moonsiff  to  try  four 
isjoes  which  were  set  forth  in  his  order  of  re- 
mand. The  finding  of  the  Moonsiff  returned 
aader  that  Section  is  far  from  satisfuctory. 
In  a  very  few  lines  he  states  that  **  monib," 
"  malik,"  **  mookhtar,"  **  gomastalis  "  are  one 
and  the  same  person.  The  Moonsiff  ought 
to  ha?e  known  that  it  was  qui^e  unnecessary 
to  remand  the  case  to  him  for  a  finding  bucIi 
as  that.  What  the  Subordinate  Judge  really 
rH)uired  him  to  find  was  first,  what  was  the 
position  of  Tiiakoor  Dass  Chowdhry  gomas- 
tail  on  the  date  of  ihe  loan  ;  and  secondly, 
did  it  fall  within  the  ordinary  scope  of 
h\&  business  to  borrow  money  on  account 
of  his  principal  ? 

Upon     these    two    points   which    formed 
tW  second   and  third   issues   sent  down   by 
iliQ  Subordinate     Judge,   the    Moonsifi    has 
CiKDe  to  no  finding    at  all.     Such   being   the 
cue,  we  might    reasonably  have   expected 
^i   (he     Subordinate    Judge,   if   he   saw 
reason    to   differ   from    the    finding   arrived 
athj  the  Moonsiff  dismissing  the  suit,  would 
either    have    insisted    on    Ids    order   being 
carried  out  in  its  integrity,  or  would   himself 
bave  taken   the  additional  evidence  he  had 
declared   to  be  necessary  to  enable  him   to 
decide  tlie  second  and  third  issues  which  he 
bad  sent  down  for  trial.     Instead  of  doing 
tiiis,  tho   Subordinate  Judge  in  a  very  brief 
judgment  merely  quotes   the  purport  of  the 
finding  arrived  at  by  the  Moonsiff  and  pro- 
ceeds,  without  any  discussion  at  all  of  the 
evidence    on    the    record,    to    reverse    the 
Moouslff's   decision    and    decree    the    suit. 
Sitting  as  we  are  in  special  appeal,  we  are 
unable  to  go  into  the  evidence  ourselves,  but 
we  think  it  would  be  unsafe  to  allow  a  judg- 
ment expressed  in  such  lax  terms  as  that  of 
the  Subordinate  Judge   is   to  remnin  as  the 
final  judgment   in  this  or  in  any  other  suit, 
aad  we  are  unable  ourselves  in  special  appeal 
to  go  into  the  evidence  and  give  judgment  in 


the  case.  We  may  observe  that  the  Moonsiff 
found  as  a  fact  that  this  gomastah  carried  on 
a  separate  karbar  of  his  own,  and  came  to  the 
conclusion  that  the  money  borrowed  was 
borrowed  by  him  on  his  own  account.  On  this 
point,  the  finding  of  the  Subordinate  Judge 
is  entirely  silent.  It  is  admitted  that  the 
defendant  is  monib,  mnlik,  gomastah,  but. 
that  finding  alone  is  not  sufficient.  It  is 
necessary  to  find  whether  the  money  which 
he  borrowed  from  the  plaintiff  was  borrowed 
by  him  on  behalf  of  the  lady  whose  firm  he 
represents,  and  this  point  has  not  at  all  been 
gone  into  by  the  Subordinate  Judge.  The 
case  must  be  remanded,  and  the  Subordinate 
Judge,  if  he  considers  that  the  evidence 
tjiken  by  the  Moonsiff  on  hid  sending  down 
the  case  under  Section  354  is  not  sufficient, 
may  take  himself  such  evidence  as  he  consi- 
ders necessary  to  enable  him  to  dispose  of 
the  second  and  third  issues  of  his  order  of 
remand.  The  case  will  go  back.  The  costs 
will  abide  the  ultimate  result. 


The  5th  March  1875. 

Present  : 

The  Hon'ble  A.  G.  Macpherson,  Officiating 
Chief  Justice,  and  the  Hon'ble  F.  A. 
Glover,  Judge, 

Reviews— Act  VIII  of  1859  s,  376. 

Application  for  Review  of  Judgment  passed 
by  the  Hon'ble  Justices  F,  A,  Glover  and 
A.  G.  Macpherson,  on  the  21th  April 
1865  in  Special  Appeal  No,  3483  of 
1864. 

Heera  Lall    Ghose,   one   of  the  Defendants 
(Appellant)  Petitioner, 


Rfim   Taruck    Dey,    Plaintiff,    and    others. 
Defendants  (Respondents)  Opposite  Party, 

Mr,  Wood  for  Petitioner. 

Baboo  Sreenath  Doss  for  Opposite  Party. 

The  discovery  of  new  evidence  may  make  it  proper  to 
grant  a  review ;  but  the  circarastances  must  be  very 
special,  the  mure  so  when  the  application  to  review  is 
made  many  years  after  the  date  of  the  decree,  and  the 
evidence  discovered  must  be  of  a  clear  and  conclusive 
character. 

Macpherson,  CJ, — The  only  question 
which  is  raised  before  us  is,  whether  the 
petitioner  is  by  reason  of  the  discovery  of 
the  document  of  which  he  now  propounds  a 
copy,   entitled  to  have   the  judgment  which 
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we  passed  in  April  1865,  reviewed.  The 
grouud  of  the  application  is  that  the  peti- 
tioDer  has  recently  discovered  a  mokhtar- 
uannah  filed  in  the  Court  of  the  Moonsifif  of 
Cutwa,  which,  if  it  Jiad  been  before  the 
Court  when  the  cose  was  originally  tried, 
would  have  been  a  very  IrDportaiit  item  of 
evidence,  nnd  ouglit,  as  tlje  petitioner  con- 
tends, to  have  induced  the  Court  to  come  to 
a  conclusion  on  the  facts  different  from  that 
at  which,  in  the  absence  of  this  document, 
the  Lower  Appellate  Court  arrived. 

The  question  in  truth  is,  whether  a  person 
against  whom  a  decree  is  passed  is  entitled 
to  have  a  review  at  any  subsequent  time  (no 
matter  how  long)  in  case  of  his  discovering 
the  existence  of  evidence  in  his  favor  of  the 
existence  of  wliich  he  was  unaware  at  the 
time  of  the  trial. 

It  is  a  perfectly  well-known  rule  that 
excepting  under  very  specinl  circumstances 
parties  must  stand  or  full  by  the  case  which 
they  lay  before  the  Court  when  their  suit  is 
being  tried  in  the  ordinary  course ;  and  that 
if  any  evidence  is  not  made  use  of  then  it 
cnnnot  be  made  use  of  afterwards.  No 
doubt,  instances  occur  in  which  uuder  Sec- 
tion 376  of  Act  VIII  of  1859,  the  discovery 
of  new  evidence  may  mnke  it  proper  to  grant 
a  review.  But  the  circumstances  must  be 
very  specinl, — the  more  so  when,  as  in  the 
present  instance,  the  applicntion  to  review  is 
made  many  years  after  the  date  of  the 
decree, — and  the  evidence  discovered  must 
be  of  a  clear  and  conclusive  character. 

In  the  present  case,  even  supposing  that 
the  document  propounded  is  genuine  and 
that  the  petitioner  could  not  by  any  possibil- 
ity have  known  of  it  or  produced  it  at  the 
hearinor,  it  is  quite  clear  that  it  would  be  any 
thing  but  conclusive  as  to  the  rijrhts  of  the 
petitioner.  It  is  impossible,  I  think,  to  put 
it  any  higher  than  as  being  an  item  of  evi- 
dence in  the  case  which  might  or  might  not, 
if  thoroughly  investigated,  have  proved  to 
the  benefit  of  the  petitioner.  It  is  not  to  be 
forgotten  that  the  existence  of  this  paper  is 
not  inconsistent  with  the  existence  of  a  state 
of  things  which  has  been  found  by  the 
Lower  Appellate  Court  to  be  the  true  state 
of  things.  In  short,  I  think  it  doubtful 
what  the  result  of  a  trinl  with  this  evidence 
before  the  Court  would  be.  That  being  so, 
it  seems  to  me  that  it  is  not  a  case  in  which 
a  review  ought  to  be  granted. 

But  further,  alihoutrh  the  petitioner  states 
that  he  did  not  know  of  the  existence  of  this 
document  at  the  time  the  suit  was  tried,  it 
by   DO  means   follows   that  he  ought  not  to 


have  known  of  it,  and  that  if  he  had  n 
due  searcli  he  might  not  have  discover© 
Moreover,  all  sorts  of  questions  arise  a 
the  document  itself,  and  the  circumata 
under  which  it  is  said  to  have  heen 
covered.  It  is  impossible  to  any  that  i 
are  not  various  matters  of  suspicion  «U 
ing  to  it. 

Looking  at  it  in  all  points  of  view,  I 
no  doubt  that  this  application  for  re 
oujrht  to  be  refused  wiih  costs,  which  w< 
at  R<».  50. 

Glover^  J, — I  am  of  the  same  opinioD 


The  8th  March  1875. 

Present : 
The  Hon'ble  A.  G,   Macpherson,  Ofick 
Chief  Justice^   and    the   Hon'ble  £ 
Birch,  Judge, 

Special  Appeal — Onus  Probandi, 

Appeal  under  Section  XV  of  the  Ui 
Patent  from  a  decision  passed  4| 
Hon^ble  W,  Ainslie,  one  of  the  Judg^ 
this  Court,  dated  the  18M  Dece 
1874,  in  Special  Appeal  No.  685 o/  1 
from  a  decision  passed  by  the  Sub\ 
nate  Judge  of  Dacca,  dated  the  ! 
December  1873,  affirming  a  decisio 
the  Moonsiff  of  that  district,  dated 
\9th  March  1873.* 

Huree  Mohun  Mojoomdar,  Plaintiff 
(Respondent)  Appellant, 

versus 

Asgur  Beharee  and  others,  DefenJao 
(Appellants)  Respondents, 

Baboo  Sreenath  Doss  for  Appellant 

Baboo  Kasheekant  Sen  for  Bespondeii 


♦  Ante,  p.  56. 
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Where  each  of  the  parties  has  gone  into  evidence 
upon  the  iasaes  raised  in  the  Lower  Courts,  no  question 
as  to  whether  the  onus  lies  on  the  one  or  on  the  other 
can  srise  in  special  appeal. 


Maepherson,  C  J.— rlx  seems  to  us  that 
the  learned  Judge  who  henrd  the  special 
appeal  has  overlooked  the  fact  thnt  it  was 
Wore  him  in  special  appeal  and  not  in 
regular  appeal.  When  the  jjrounds  of  special 
appeal  are  looked  ut  carefully,  it  will  be  seen 
tliat  no  one  of  them  involves  any  point  of 
Uw.  All  turn  upon  the  facts  as  found  and 
tlieevideuce. 

The  important  issues  in  the  cnse  were, 
£r3t,  whether  the  plaintiff's  title  was  real, 
in  other  words,  whether  h^  was  not  holdings 
benamee  for  one  Huree  Mohun  Roy  ;  and 
second,  whether  tl»e  defendant's  mortgage 
was  real  and  bona  fide^  or  merely  a  collusive 
and  fraudulent  transaction  set  up  in  concert 
with  Huree  Mohun  Roy  with  a  view  to  get 
rid  of  the  title  of  the  plain tiflf.  These  two 
issues  were  distinctly  raised  in  the  Court 
of  first  instance,  and  were  tried  and  disposed 
ftf  there,  being  found  in  favor  of  the  plaintiff. 
The  same  issues  were  again  discussed  in  the 
I^wer  Appellate  Court,  and  the  finding  of 
that  Court  was  again  in  favor  of  the  plaintiff  : 
that  Court  also  finding  in  express  terms  thnt 
the  mortgage  of  the  defendant  was  not  hon& 
fide,  but  was    fraudulently  put  forward  by 

tti€  defendant  in  collusion  with  Huree  Mohun 

%  in  order  to  defeat  the  plaintiff's   title. 

The  parties  liaving   gone  into  evidence  op 

'bese  issues,  nud  the  Lower  Courts  having 
dtjcided  ihera  upon  that  evidence,  there  really 
is  DO  point  of  law  which  arises  in  the  case 
on  special  appeal.  It  seems  to  us,  therefore, 
'hai  the  learaed  Judge  was  wrong  in  enter- 
i»g  as  he  did  into  the  merits  as  between 
the  parties.  It  also  seems  to  us  that  as  each 
of  ilie  parties  xlid  go  into  evidence  upon 
tlie  issues  raised,  no  question  as  to  whether 
the  onus  lies  on  the  one  or  the  other  really 
could  arise  in  this  Court. 

With  every  respect  for  the  opinion  of  the 
learned  Judge  who  tried  the  special  appeal, 
'i^e  think  that  his  decision  must  be  set  aside 
and  the  special  appeal  dismissed  with  costs, 
iQcludiog  the  costs  of  this  appeal. 


The  8th  March  1875. 
Present  : 
The  Hon'ble  A.  G.  Macidierson.   Offieiating 
Chief  Justice^  and  theHon'Me  C.  Pontifex, 
Judge, 

Letters — Evidence  —  Stamps-^  Agen  t —  Interest. 

Regular  Appeals  from  the  decisions  passed 
by  the  Subordinate  Judge  of  Purneah^ 
dnted  respectively  the  2%th  Noven^ber 
and  2nd  December  1873. 

Cases  Nos.  11  and  12  of  1874. 

Situl  Pershad  (Plaintiff)  Appellant, 

versus 

Monohur  Doss  and  oiliers  (Defendants) 
Respondents. 

Baboo  Chunder  Mt^dhub  Ghqse  for 
Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 


Cases  Nos.  23  and  24  of  1874. 

Monohur  Doss  (Defendant)  Appellant, 

versus 

Situl  Pershad  (Plaintiff)  Respondent, 

Baboo  Mohesh  Chunder  Chowdhry  for 
Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

A  letter  containing];  an  admission  does  not  require  a 
stamp  before  it  can  be  admitted  as  evidence. 

An  agent  retaining  his  principal's  money,  which  he 
has  not  been  required  to  pa}',  shi>uld  not  ordinarily  be 
required  to  pay  interest;  but  if  his  conduct  has  been 
fraudulent,  he  should  be  charged  with  interest. 

flfacpherson,  C,J, — These  four  appeals 
are  from  decrees  made  in  two  suits  brought 
by  a  principal  against  liis  agent  to  recover 
the  balance  due  on  his  account.  Monohur 
Doss  and  the  representative  of  his  deceased 
partner  Chundee  Pershad  were  defendants  in 
one  suit,  apd  the  other  suit  was  against 
Monohur  Doss  alone.  By  a  proceeding  of 
the  Subordinate  Judge,  dated  26th  of 
November  1873,  it  appears  that  the  suit  as 
against  the  representative  of  Chunder 
Pershad  was  abandoned.  The  Subordinate 
Judge  gave  a  decree  for  the  plaintiff  in  each 
case.  In  the  appeals  Nos.  23  and  24, 
Mouoiiur  Doss  appeals  against  these  decrees. 
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The  first  objection  he  takes  is,  that  the 
claim  of  the  plaintifiT,  or  some  part  of  it,  is  bur- 
red by  limitation.  But  it  is,  in  our  opinion, 
proved  that  the  plaintiff  attained  his  majority 
in  Assar  1277  as  alleged  by  him,  and  that 
these  suits  were  instituted  within  three  years 
from  that  date.  Act  XIV  of  1859  governs 
these  cases,  and,  under  the  circumstances,  the 
saits  are  not  barred  in  any  way. 

It  is  quite  clear  that  these  suits  have  not 
been  properly  tiied,  and  that  Monohur  £)oss 
has  not  had  an  opportunity  of  proving 
certain  facts  which  it  was  essential  for  him 
that  he  should  establish. 

The  firrit  of  these  matters  relates  to  the 
sums  drawn  out  of  Court  by  Monohur  Doss 
in  a  certain  suit  against  Mr.  Forlong  as 
manager  for  the  Rajah  of  Durbhanga.  The 
defendant  admits  receipt  of  these  sums,  but 
claims  a  one-fourth  part  of  them  as  belonging 
to  himself.  In  support  of  his  claim  he 
tendered  in  evidence  a  letter  dated  the  1 1  th 
of  April  1855,  purfiortiug  to  be  signed  by 
the  plaintiff's  father,  which  letter,  if  genuine, 
goes  far  to  prove  the  defendant's  case.  The 
Subordinate  Judge  refused  to  receive  this 
document  in  evideuce,  because  it  was  not 
stamped  :  and  as  a  consequence  of  his  so 
refusing,  the  question  whether  it  is  or  is  not 
a  genuiue  letter  of  the  father  has  not  been 
gone  into  as  it  should  have  been. 

It  is  perfectly  clear  that  the  Subordinate 
Judge  was  wrong  in  supposing  this  letter 
must  be  treated  as  either  a  bond  or  a 
sharakutnamah,  and  required  a  stamp.  It 
is  a  simple  letter  from  the  plaintiff's  father, 
and  needs  no  stamp. 

It  is  absurd  to  say  that  it  requires  a  stamp 
merely  because  it  contains  an  admission  that 
the  father  was  entitled  only  to  a  twelve- 
anna  share  of  what  was  due  from  the  Rajah 
of  Durbhanga.  This  letter  is  not  only 
most  importimt  in  itself  if  proved  to  be  really 
a  letter  written  by  the  plaintiff's  father,  but 
it  has  very  important  bearing  on  the  question 
of  the  genuineness  of  the  other  documents, 
e.g.,  the  receipt  dated  November  4th,  1863, 
the  letters  dated  Assar  6th,  1920  Surabat, 
the27th  Assin  1920,  and  the  5th  Assar  1279, 
&c,  of  which  the  Subordinate  Judge  says 
that  they  seem  ''all  fabricated  and  false 
when  there  is  no  primary  evidence  on  the 
subject  of  partnership  in  support,  S^cJ' 

We  indicate  no  opinion  one  way  or  oth^r 
as  to  whether  these  papers  or  any  of  them 
are  forgeries  or  not.  We  merely  say  that 
the  letter  of  April  11th,  1855,  should 
not  have  been  excluded  simply  because 
unstamped ;  that  the  parties  must  have  an 


opportunity  of  going  into  evidence  as  to  it ; 
and  that  if  it  should  be  found  to  be  genaiue, 
that  fact  will  have  a  most  importaut  bearing 
on  the  question  of  the  genuineness  of  the 
other  documents,  which  question  must  conse- 
quently be,  in  that  case,  reconsidered. 

One  important  issue  in  these  suits  is  as  to 
what  Ram  Churn  Lall's  real  position  was,— the 
extent  to  which  he  interfered  in  the  manage- 
ment of  the  plaintiff 's  affairs, — and  how  far 
his  acts  and  admissions  are  binding  upon  the 
plaintiff,  or  can  be  used  as  evidence  against 
him.  Tliis  question  arises  with  reference  to 
the  letters  of  6th  Assar  1920  Sumbut 
(spoken  of  by  the  Subordinate  Judge  as 
No.  4,  and  marked  D  38)  and  other  docu- 
ments. It  also  is  of  vital  importance  with 
reference  to  the  various  khokas,  or  paid 
hundis,  for  the  amounts  of  which  Monohur 
Doss  claims  credit.  It  may  be  that  Bam 
Lall  did  draw,  and  had  authority  to  draw, 
these  hundis  on  behalf  of  the  plaintiff.  If  so, 
Monohur  Doss  is  entitled  to  credit  for  tlie 
payments  he  made  in  respect  of  them.  The 
issues,  whether  he  did  so  draw  the  hundis, 
and  whether  he  had  authority  to  do  so,  mast 
be  properly  tried  and  distinctly  decided.  As 
Monohur  Doss  claims  credit  for  the  payments 
made  on  the  hundis  drawn  by  Ram  Chora 
Lall,  it  is  for  him  to  prove  that  they  were 
drawn  and  paid  under  such  circumstances  u 
to  bind  the  plaintiff. 

Then  the  issue  raised  as  to  the  rents 
collected  by  Monohur  Doss  must  he  retried. 

The  defence  is  that  the  plaintiff's  guardian, 
Mnssamut  Baroo,  gave  a  pottah  to  Bolakee 
Chaud,  at  an  annual  jun  ma  of  Rs.  300,  aud 
that  Monohur  Doss  received  five  years'  rent 
at  that  rate,  i.e.,  Rs.  1,600,  and  no  more. 
The  issue  seems  sufficiently  simple  :  but  the 
Subordinate  Judj^e  has  so  confused  it  with 
questions  about  what  he  teims  primary  and 
secondary  evidence,  that  it  is  wholly  impos- 
sible to  say  that  it  has  been  really  tried 
at  ail.  The  pottah  (No.  60)  aud  the  letter 
(No.  52)  are  undoubtedly  important  items 
of  evidence  if  they  are  found  to  be  tliat 
which  they  respectively  purport  to  be.  The 
Court  must  decide  whether  they  are  genuine, 
aud  deal  with  them  accordingly. 

The  Court  must  look  at  the  whole 
evidence  before  it  (whether  primary  or 
secondary),  and  must  find  distinctly  whether 
Monohur  Doss  made  the  collections  as  alleged 
by  the  plaintiff.  The  onus*o(  proving;  that 
the  collections  were  what  he  claims  lies  on 
the  plaintiff. 

The  account  (D  35,  or  No.  50),  said  to  be 
in  the  plaintiff's  handwriting,  must  be  duly 
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considered,  and  its  proper  weight  must  be 
given  to  it.  Is  it  in  fact  written  by  the 
plaintiff?  If  so,  when  was  it  written  by 
him,  and  why  ?  How  did  it  get  into 
Mooohar  Doss's  bands,  and  what  is  its  effect, 
and  how  far  does  it  aid  in  arriving  at  a 
conclusion  one  way  or  other  on  the  questions 
at  i«i6ue  h«*tween  the  parties  ? 

The  followiiiji:  are  the  matters  on  which  we 
remand  these  suits,  and  direct  a  new  trinl. 

As  to  the  monies  received  from  Court  in 
the  suit  against  Mr.  Forlong  as  manager  for 
the  Rnjah  of  Durbhnnga,  the  question  is 
nhetber  the  plaintiff  is  entitled  to  more  than 
I  12-anna  share  of  the  monies  received 
under  this  head.  There  is  no  dispute  as  to 
the  fact  of  the  monies  having  been  drawn 
from  the  Court. 

2.  As  to  the  khokas,  for  the  payments  in 
respect  of  which  Monohur  Doss  claims 
credit,  the  question  is  whether  thene 
ptjments  were  made  on  account  of  the 
plaintifif  ?  If  so  made,  are  they  payments  in 
reipect  of  which  Monohur  Doss  is  now 
entitled  to  credit  ? 

3.  As  to  the  collections  from  the  lands, 
tbeqaestioa  is  what  amount  did  Monohur 
Does  m  fact  collect,  or  ought  he  to  have 
collected  ?.  And  is  he  responsible  for  any 
thiog  (and  for  how  much)  which  he  ought  to 
itre  collected  but  failed  to  collect? 

It  seems  to  us  that  the  Court  ought  to 
have  Monohur  Doss  personally  before  it,  and 
to  examine  him  fully  and  closely  upon  all 
^lieee  points  as  to  which  we  are  now  remand- 
ing these  suits.  On  some  questions,  possibly 
tiie  evidence  of  the  plaintiff  would  be  useful. 
Bot  to  be  useful,  the  examination  of  thesH 
persons,  as  also  of  all  other  witnesses,  mast 
be  intelligent  and  searching,  and  not  merely 
formal. 

The  parties  are  to  be  at  liberty  to  go  into 
evidence  anew  as  to  these  questions,  of  which 
we  now  direct  a  retrial. 

We  proceed  to  the  appeals  Nos.  1 1  and  1 2 
of  1874,  in  which  Situ  I  Pershad,  the 
plaintiff  in  the  Court  below,  complains  of  the 
decision  that  he  is  entitled  to  interest  only 
from  the  date  of  demand,  and  not  from  tht; 
dates  on  which  the  various  sums  were 
received  by  the  defendant. 

The  question  of  interest  in  suits  like  this 
depends  on  whether  the  agent's  conduct  has 
been  fraudulent  or  not.  In  the  absence  of 
fraud,  it  is  simply  a  case  of  an  agent 
(See  Tamer  v.  retaining  money 
Borkinshaw,  2  L.  R.  which  he  ought  to  pay 
Oumctry,  page  488.)  over,   but   which   he 

baa  not  been  required  to  pay  :  and  if  it   be 


simply  such  a  case,  the  agent  would  not 
ordinarily  be  made  to  pay  interest.  On  the 
other  hand,  if  the  agent's  conduct  has  been 
fraudulent,  he  ought  to  be  charged  with 
interest  on  all  monies  improperly  retained  by 
hira.  The  Court  must  decide  whether  the 
agent's  conduct  has  been  fraudulent.  If  it 
finds  that  the  letter  of  the  11th  April  1865 
and  other  documents  are  forgeries,  there  will 
be  very  substantial  grounds  for  concluding 
that  his  conduct  has  been  fraudulent.  But 
the  mere  fact  of  his  not  having  made  the 
payments  when  he  ought,  is  not  of  itself 
evidence  of  fraud. 

The  cases  are  remanded,  and  are  to  be 
dealt  with  in  the  manner  indicated.  The 
costs  of  the  remand  will  follow  the  result. 


The  8th  March  1875. 


Present: 

The  Hon'ble  W.  Maikby  and  G.  G.  Morris, 
Judges* 

Act  IX  of  1871 — Limitation^  Bona  fiden — Exe^ 
cution  Proceedings — Application — Notice, 


Case  No.  520  of  1874. 

Miseellnneous  Appeal  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the 
21*/  September  IS7 4,  reversing  an  order 
of  the  Moonsiff*  of  Raojan^  dated  the 
2nd  July  1874. 

Shurut  Thunder  Sen  (Decree  holder. 
Petitioner)  Appellant^ 

versus 

Abdool  Khyr  Mahomed  Mohutesur  Biilah 
(Opposite  Party)  Respondent. 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 

floonshee  Serajul  Islam  for  Respondent. 

No  qnestion  of  bona  fidea  arises  under  the  present 
LimiUtion  Act  (IX  of  1871)  as  to  proceedings  taken  m 
execution  of  a  decree.  . .    i    i.  j        ^1 

An  application  which  IS  pending  mw»t  be  looked  upon  I 
as  a  continuous  proceeding  until  it  is  disposed  of.  I 
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When  a  notice  is  issaed,  a  new  period  of  Umitation 
begins  to  run. 

Marhbj/f  J. — Iir  this  case  a  pood  deal  of 
the  judgment  of  the  District  Judge  of  Chittu- 
gong  turns  upon  the  consideration  of  whether 
the  proceedings  taken  hj  the  decree-holder 
were  bona  fide  proceedings  as  they  have 
been  called.  It  'is  now  settled  that  no  ques- 
tion of  thnt  kind  arises  under  the  present 
Limitation  Act.  The  only  ground  u(>on  which 
the  judgment  of  the  Lower  Court  could  be 
supported  is  that  there  was  between  the 
3rd  December  1 859  and  the  5th  December 
1862,  a  period  of  more  than  three  years. 
Now  even  supposing  that  the  District  Judge 
was  justified,  having  regard  to  all  that  has 
tnken  place  since  that  time,  in  calling  upon 
the  decree-holder  to  explain  that  delay,  still 
we  think  that  in  this  case  it  has  been  ex- 
plained, Aocotding  to  the  Privy  Council 
decision  in  the  XIV  Weekly  Reportt-r, 
page  22,  the  application  of  the  3rd  December 
1859  having  been  pending  until  some  dny  in 
Januaiy  1860,  it  must  be  looked  upon  as  a 
continuous  proceeding  upon  every  day  from 
the  time  of  the  application  when  it  wns 
presented  until  it  wns  disposed  of.  There- 
fore that  gap  is  reduced  to  a  less  period  than 
three  yt'ars.  Of  course  this  question  must 
be  decided  by  the  law  as  it  then  stood,  and 
the  application  of  the  5th  Deoeml)er  1862 
was  not  barred  as  having  been  made  after 
three  years  had  elapsed. 

Then  a  cross  objection  is  taken  that  more 
than  three  years  hnve  elapsed  between  the 
29th  January  1870,  when  the  last  applica- 
tion was  made,  and  the  12th  July  1873, 
when  the  present  application  was  made. 
That  is  a  matter  to  be  decided  under  the 
new  Act*  But  it  now  appears  upon  further 
investigation  that  a  notice  was  issued  on  the 
1st  July  4870.  That  is  one  of  the  dates  from 
which  the  Act  declnres  that  a  new  period  of 
limitation  begins  to  run.  A  further  applica- 
tion for  execution  was  made  on  the  21st 
June  1873,  and  thnt  according  to  the  new 
Act  would  give  a  fresh  starting  point  for  the 
period  of  limitation.  And  the  present  appli- 
cation, therefore,  made  immediately  after 
that,  will  be  within  time. 

Under  these  circumstances,  therefore,  it 
appears  to  us  that  these  proceedings  are  not 
barred  by  limitation,  and  that  execution  must 
proceed  subject  to  any  objection  which  the 
parties  may  have  made  and  which  is  not  yet 
disposed  of. 

The  appellant  will  get  the  costs  of  this 
appeal. 


The  8th  March  1875. 

Preienl : 

The  Hon'ble  W.  Markby  and  G.  G.  MorriB, 
Judges, 

Registration  Act— Appeal 

Case  No.  342  of  1874. 

Miscellaneous  Appeal  from  an  order  pasted 
by  the  Officiating  Judge  of  Raj  shaky  e^ 
dated  the  6/A  May  1874,  affirming  an 
order  of  the  Snddet  Maonsiff  of  that 
district^  dated  the  5th  May  1873. 

Radha  Kt-i^to  Dntt  lind  others  (Judgment- 
debtors)  Appellants  ^ 

versus 

Gunga  Narain  Chatte»jee  (Decree-holder) 
Respondent. 

Baboo  Kishoree  Mohun  Roy  for  Appellants. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondent. 

The  Indian  Registration  Act  (VIII  of  1871)  take» 
away  an  appeal  in  proceedings  in  execution,  as  well  «5 
in  proceedings  upon  which  a  decree  is  made. 


Markby,  J, — We  do  not  think  it  necessary 
to  hear  the  other  side.  This  very  qnestioo 
was  before  the  Court,  and  was  decld*  d  in  the 
case  reported  in  tlie  XVIII  Weekly  Reponer, 
page  512.  It  is  there  said  generally  diat 
the  appeal  is  taken  away  in  proceedings  io 
execution,  as  well  as  in  proceedings  upoB 
which  decree  is  made.  We  see  no  reason  to 
differ  from  that  decision. 

The  appeal  is  dismissed  with  costs. 
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Tl)6  24(li  Ai>gtt8t  1874. 

Present  : 

The  Hou'ble  Louis  S.  Jackson  and  W.  F. 
M«-DoneU,  Judges, 

FvTchase — Lite  Pendente — Impugning  the  Bona 
fidei  of  a  Decree — Onus  ProbandU 

"     Cnse  No.  535  of  1874. 

i^pfcia/  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
ike  26th  August  1873,  affirming  a  deci- 
sion  of  the  Subordinate  Judge  of  that 
district,  dated  the  29th  June  1871. 

Rubia  Khaaura  nud  others  (Pluiutiffd) 
Appellants, 

versus 

Mr.  J.  P.  Wise  (Defendant)   Respondent. 

Bohoos  Alohinee  Mohun  Roy  and   Nullit 
Chunder  Sen  for  Appellants. 

'^^  C.  Gregory  and  Baboo  Kalee  Mohun 
DoiS  for  Respondent. 

Aptrty  purchasing  the  right  title  and  interest  of 
•oother  during  the  pendency  of  a  suit  against  that 
other,  is  bound  by  the  judgment  in  that  suit. 

Where  a  decree  in  execution  of  which  formal  posses- 
noQ  has  been  obtained,  is  impugned  by  the  party  in 
^tul  possession  as  fraadolent  and  collusive,  the  onus 
Jie»  on  the  impngners  to  prove  their  allegation. 


Jackson,  J, — We  regret  extremely  tliai 
^e  ore  not  in  a  poaiiion  to  affirm  the  jud^- 
fflent  of  tUe  Lower  Appellate  Court  in  this 
«ase.  The  suit  was  brought  by  plaintiffs 
*gain8t  Mr.  J.  P.  Wise  to  recover  possession 
of  one-fourth  share  of  a  kharija  talook .  The 
«iit  was  in  the  first  place  dismissed  by  the 
Subordinate  Judge.    On  appeal,  the  DUtrict 


Judge  reversed  that  judgment  and  irnve 
plainiiffs  a  decree.  On  uppt-ul  lo  the  High 
Court  the  judgment  was  wet  aside,  and  the 
suit  was  remanded  to  the  District  Court  for 
further  trial.  The  result  of  that  further 
trial  is  that  the  District  Judge  has  now 
nifirmed  (he  original  decision  of  the  Sub- 
ordinate Judge,  and  on  application  for  review 
has  refused  to  disturb  his  decision  so  arrived 
at.  In  special  appeal  the  plaintiffs  aban- 
doned a  part  of  iheir  claim  in  respect  of 
which  they  found  they  could  not  prove 
possession  within  twelve  years,  but  as  to  the 
remainder  2  annas  they  contend  that  on  the 
evidence  they  were  entitled  to  judgment,  and 
we  think  they  have  made  out  their  posses- 
sion. Their  right  to  that  share  of  2  annas 
is  based  upon  a  decree  which  they  rec<»vered 
against  Gureeb  Hossein  Chowdhry  in  1862 
of  which  decree  execution  was  obtained  In 
1S64,  and  formal  possession  was  given  l»y  the 
Court.  The  defendant,  Mr.  Wise,  claims  that 
same  share  under  purchase  by  him  in  other 
execution  proceedings  of  the  rit;ht  title  and 
interest  of  the  said  Chowdhry  in  July  1862. 
In  respect  of  the  plea  of  limitation,  the 
plaintiffs  contend,  and  in  our  judgment  cor- 
rectly, that  on  the  authority  of  various  rul- 
ings of  this  Court,  the  foimal  possession 
given  them  in  the  execution  proceedings  of 
1862,  gave  them  a  freoh  s<art  of  cause  of 
action,  and  their  suit  commenced  in  1870 
was  therefore  within  time.  The  most  recent 
case  decided  is  the  deciniou  of  the  Judicial 
Committee  in  what  is  known  as  the  Mundul's 
cnse  in  XIX  Weekly  Refioner^  page  101, 
The  plea  of  limitation  bein«r  thus  disposed 
of,  the  question  is  whether  the  defendant  is 
not  so  bound  by  that  decree  as  to  entitle 
plaintiffs  to  a  judgment.  It  appears  to  us 
that  he  is.  The  decree  in  question  is 
impugned  by  the  defendant  as  being  a  fi*nudu* 
lent  and  coloralde  decree,  but  his  vakeel 
who,  we  are  bound  to  say,  was  nut  as  well 
acquainted  with  the  facts  of  the  case  as  his 
<luiy  towards  his  client  required,  was  unable 
to  suggest  that  there  was  any  evidence  to 
support  that  asset  tion.  That  there  was  no 
such  evidence,  we  think,  we  may  infer  from 
the  judi^ments  of  the  two  Courts  below. 
What  Mr.  Garrett  says  in  his  judgment  in 

review    on    this   part  of  the  case  is  tliis  : 

"  The  vakeel's  argument  is  that  his  cause 
"of  action  is  from  the  date  on  which  he 
'•  was  prevented  fiotn  assuming  the  posses- 
**sion  granted  to  him  by  the  proclamation 
"  (which  is  probably  true)  tliat  he  has  reco- 
**  vered  judgment  of  Court,  and  under  that 
"judgment  was  actually  ptoclaimed  to  be  is 
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'*  possession  less  than  twelve  years  before  the 
*' institutioQ   of   this  case,   and   that  under 
**8uch  circumstances  he  must  be  entitled  to 
**r(»cov»r  po88e»*8ion.     I  would   remark   that 
**thia   only   r<'niii8   us  to  tlie  question  which 
*' lies  nt  the  bottom  of  the  suit.     Whs   this 
"mortjiaue  l>y  Ramzoo  (as  well  a<*  the  other 
"proceedings  taken    lo   evidence   Ramzoo's 
**  title  and   posst^ssion)   and    the  decree  with 
^*6iireeb  Hossein  sutfered  thereupon  a  bona 
**fide  proceeding  ?  or   was  it  a  mere  color- 
"ahle  transaction   arrNuged   beforehand   by 
•*  Gureeb  Hossein  on  the  family  to  recover 
"  part  of  the  property  in  case  of  accidents  ? 
"As  I  held  in  my  late  judgment,  aud  I  see 
^*  no  reason  to  doubt,   the  onu$  of  proving 
"this  lies  on  (he  plaintiff  under  the  pariicu- 
"  lar  circumstances  of  the  case,  and  for  the 
"  reasons  stated  in  my  former  judgment,  this 
"  duty  he  ban  not  in  my  opinion  discharged.*' 
Therefore  the  defendant,  it  seems,  at  least 
vie    are    entitled    so    to   assume,    gave    no 
evidence,  and  we  think  there  was  no  circum- 
stance which   threw  upon  plaintifTs  thebur- 
den  of  proving  that  the  judgment  apparently 
good  and  valid  which   he  obtained    in  1862 
¥ras  otherwise   than   a   ffkxv  bona  fide  }ni\g- 
ment.      It  was  said    by    the    respondent's 
pleader    that   this   was   part   of  a  series    of 
transactions  originating    in    some    fraud    of 
Mahomed    Jukee    Chowdhry,    the    father  of 
Gureeb  Hossein,  who  had  been  adjudicated 
liable  to  satisfy  various  execution   debts   out 
of  his  property,  and  the  propei  ty  was  declared 
liable    for    that    purpose,     notwithstanding 
several    alienations    and    transfers    by    the 
Chowdhry.     That   may   be   perfectly    true, 
but  the    plaintiffs  are  entitled  to  stand  upon 
their  judgment,   unless  that  judgment   has 
been  impugned  and  shown  to  be  collusive  or 
malcL  fide.     We   cannot    lake   the    general 
Bweepinc   statement  made  by   the  Subordi- 
nate Jndge,  nor  the  mistaken  position   as   to 
the  onus  of  proof  laid  down  by  the  District 
Judge,   as    freeing    the  defendant    from    his 
liability  to  be  bonnd  by  that  jndirment.    Inas- 
much as  the  defendant  claims  in  this  case 
only  as  representative   by    purchase  of  the 
right  title  and   interest  of  Gureeb  Hossein, 
and  as  that  purchase   was  made  during  the 
pendency   of  a   suit   in    which    the   present  I 
plaintiffs  put  in  their  claim  against   the   said  i 
Gureeb  Hossein,   we   think   he  is  bound  by 
the  judgment  given  in  that  suit,  and  that  the  I 
plaintiti's   are   therefore  entitled  to  recover  a  ' 
2  annas  share.     To  that   extent  the  judg-  \ 
ment  of  the   Lower  Appellate  Court  is  set 
aside,  and  the  suit  decreed  with  costs  in  pro-  \ 
portion.  j 


The  26th  January  1875. 

Present : 

The  Hon'ble  Louis   S.  Jackson  and  W.  F. 
McDouell,  Judges, 


Act  XL    of  1858   M.   9  to  U^Certifieate  h 
Hindoo  Widows, 


Case  No.  450  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  the  24-Pfff- 
gunnahs,  dated  the  2%th  September  187i 

Nistarinee  Debee  (Petitioner)  Appellant^ 

versus 

The  Collector  of  the  24-PerguDnNli8  ind 
others  (Opposite  Party)  Respondents, 

Mr.  C.  Jackson  and  Baboo  Mohinee  Mokss 
Roy  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 

Respondeuts. 


Where  a  certificate  under  Act  XL  of  1858,  whidi  Bii 
been  granted  to  the  two  widows  of  a  deceased  Hindoo, 
was  recalled,  simply  because  in  consequence  of  their 
disagreement  joint  management  had  become  impoasibk, 
and  the  District  Judge  refusing  the  application  of  ibe 
widow,  who  was  the  minor*8  mother,  to  be  made  sole 
manager,  directed  the  Collector  under  s.  12  to  uke 
charge : 

Ubld  that,  in  the  absence  of  any  ground  to  remore 
her  summarily,  the  Court  was  bound  to  grant  the  Appli- 
cation of  the  minor*s  mother  as  the  nearest  relative,  awl 
to  allow  her  the  management  imtii  some  caiue  to 
remove  her  was  duly  made  out. 


Jackson^  J. — The  appeal  before  us  relittf 
to  the  estate  of  one  Nunee  Gopnl  Bof 
Chowdhry,  son  of  one  Kalee  Ksnt  Kof 
Chowdhry,  deceased.  It  appears  tliat,  on  tltf 
deuth  of  the  father,  a  certificate  was  graut«Hl 
by  the  Court,  under  tlie  provisions  of  Ad 
XL  of  1858,  to  the  two  widows,  Kisto  Motiee 
and  Nistarinee,  of  whom  Nistarinee  was  t^ 
mother  of  the  iufuut.  For  some  time  i^ 
two  Indies  carried  on  the  manageroeut  ol 
this  property  together,  but  they  have  flo* 
fallen  out,  and  are  not  willing  to  continue  m 
the  joint  management,  and  according  to  (iM 
Judge,  in  Septeajbei-,  Nistarinee,  ih©  iafiw*** 
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mother,  applied  to  the  Court  to  be  trade  the 
«oIe  manager.     On   that   the  Judge  says  :— 
''  I  am  of  opiniou  ihat  the  Cnllecior  is  the 
'*  proper  f)er8on  to  innuage  thn  miuor's  estate, 
"ivhtch  •coQsiflts  in  a  great  measure  of  land, 
"although  it  is^ot  an  uudiTided  estate.     It 
"  was  not  to  be  expected  that  the  widows 
^  would  coii^nue  to  mauage  it  without  fnll- 
"  ing  out,  and  as   they  have   both  expressed 
**  their   unwillingness  that  the  present  joint 
^^  management    should    continue,    and    as  I 
**decliue  to  put  the  property  entirely  into  the 
** Viands  of  Nistarinee  Debe**,  I  direct  under 
"Section    12  Act  XL  of  1H58  that  the  Col- 
*lector  take  charge  of  the  estate."     It  lias 
l««n  held  by  a  Division  Bench  of  this  Court 
(btthe  powers  given  by  Sections  10,  1 1,  and 
12  of  that  Act  only  accrue  on  the  happening 
of  the  contingencies  mentioned  in  Section  9, 
(Aat  18,  If  no  title  to  a  certificate  is  established 
to  the  sHtisfaction  of  the  Court  by  a  person 
elaiming   under  a  will  or  deed,  and  if  there 
ht  n0  near  relative  willing   and  Jit  to   be 
entrusted  with  the  charge  of  the  proper  tg  of 
the  minor.     In  the  present  case  we  have  the 
lidow — the  mother  of  the  minor — willing, 
ttd  aa  far  as  we  know,  and  there  appears 
Bothing  fo  the  contrary,  fit  to  take  charge  of 
the  property.     The  certificate  granted  to  the 
two  widows   together  was  not  recalled   by 
reason  of  any   waste  or  misconduct  on  their 
part,  but  simply  because  in  ^consequence  of 
tbeir  disagreement  joint   management    bad 
become  impossible.     In  that  state  of  things, 
tbeeue  reverted  to  a  condition  in  which   it 
voaldhave  been  if  this  had  been  an  applica- 
tioo  oade  for  the  first  time  on  the  death  of 
tiie  bmbnnd.     At  tliat  time  probably,   if  the 
two  widows  had  not  made  a  joint  applica- 
tioD,  the  Court  would  have  been  bound  to 
^nt  the  <;ertificate  to  Nistarinee  alone  on 
her    application.     In    the    absence    of  any 
ground  to  remove  lier  summarily  in  the  man- 
ner laid  down  by  tlie   Full    Bench    in    the 
cnw  of   Nannee    Bibee  v.    Khajali    Surwar 
Hossein  and  others  in   7  Weekly   Reporter, 
pa^e  523,    the   Court   would   be   bound    to 
grant  Hie  certificate   to  the  mother  as  the 
nearest  relative,  and  to  aUow  her  the  conduct 
of  the    management    until    some    cause  to 
remove  her  is  duly  made  out.     The  Collector 
ippears  before  us  to-day  by  the  senior  Gov- 
ernment  pleader,  and    he    very   fairly  «nd 
reasonably  sajs  that  although  quite  willing 
to  accept   the  charge  offered  to  be  put  on 
trim,   he  is  not  interested  in  opposing   the 
mother's  claim.     In  these  circumstances,  the 
order  of  the  Lower  Court  it  set  aside.     We 
Bmke  no  order  as  to  costs. 


Tlie  3rd  February  1875. 

Present : 

The  Hon'ble  Louis   S.   Jackson  and  W.  F. 

McDonell,  Judges, 

Limitation  —  Adverse   Possession  —  Lessor  and 
Lessee* 

Case  No.  1262  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  2nd  March  1874,  reversing  a  decision 
of  the  Subordinate  Judge  of  Furreed' 
pore,  dated  the  SOih  September  1871. 

Dhun  Monee  Chowdhrain  (Piainiiff) 
Appellant, 

versus 

Golam  Kasom  and  others  (Defendants) 
Respondents, 

Baboos    Mohinee    Mohun    Roy    and    Issur 
Chunder  ChucherbuUy  for  Appeilaut. 

Hahoo    Mehesh     Chunder     Chowdhry    and 
Mr,  M,  L,  Sandel  for  Respondents. 


In  a  suit  for  possession  against  a  mirasdar,  wlio 
pleaded  limitation,  the  Judge  was  held  to  have  been 
in  error  in  adding  to  the  timeior  which  the  defendant 
had  been  holding  under  the  miras  lease  the  period  of 
possession  by  the  lessor,  because  the  «oe  is  not  in  con- 
tinuation of  the  other;  the  holding  of  the  proprietor 
being  quite  a  di£ferent  thing  from  the  holding  of  the 
lessee. 

Jackson,  J. — We  consider  that  as  to  the 
land  lield  by  the  defendant,  mirasdar,  under 
the  poitah  dated  1265,  which  potiah  was 
dated  mure  than  twelve  years  before  the  com- 
mencement of  the  suit,  the  suit  is  barred  by 
limitation,  and  the  plaintiff  can  only  claim  to 
receive  rent  from  the  mirasdar  in  respect  of 
that  land.     It  is  not  shown  that  the  plaintiff 


Digitized  by 


Google 


332 


Civil 


THE  l^TEEKLY  REPORTER,      Rulings.     [Vol.  XX 


i  I 


was  under  any  miBtnke  as  to  the  nature  of 
the  defeiidnntV  holding  of  that  land,  and  we 
may   assume,  we  think,  thnt  hf*  had  notice  of 
it. from  the  commencement.     As  to  the  sub- 
sequent  pottahn,  we  think  tliar   the  District 
Judge  WHS  in  error  in  adding   to   the  period 
lor  which  the  hmd  ha<i  been  heh)  under  those 
pottahs  the  time  of  adverse  possession  by  the 
lessor.     The,  Judge  says  : — "I  think,   there- 
**fore,  that  I  must  find  that  as  against  Nuzuff, 
"  the  appellant  mirasdar  has  by    himst-lf  and 
**  by  liis  lessor  been  in  adverse  post»ession,  or 
"  more  strictly  that  Nuznff  has  not  been   in 
"  possession    wiihin   the    twelve  years  next 
"before  the  commencement  of  the  suit,  and 
*'  tlierefore  the  respondent's  cl»»im  is  barred." 
Now,    as    to   Niizuff   there    was  conclusive 
decision  as  between  him  and  AH   Hossein  as 
to  the   proprietary  interest  in  this  laud,  and 
we  think  that  the  Judge   could    not  add    to 
the   time   for   whicli    the  d^^fendaiit  had  been 
holding   under  the  miras  lease  the  period  of 
possession  by  th^  lessor,  because  the  one   is 
not  in  continuation  of  the  other.     The  hold- 
ing   of  the    proprietor    is    a   quite    diflfer^'nt 
tiling  from  the   holding  of  the  lessee.     The 
phiintiff  has  a  decree  which  has  become  final, 
and   whicli   quite   suffices  f(»r  nil  purposes  as 
between  him  and  Goiam  Nuzuff,  and  so  does 
the   possession    under   S-ction  230  suffice  as 
between  him  and  AH    Hoss-ein.     As   to   the 
present   defendant,    the    plaintiff's   cause   of 
action  against  him  only  arises  from  the   time 
of  the  execution   of  the  leases,  and  certainly 
the  plaintiff  could  have  no  notice   before  the 
lease  was  created.     The   plaintiff,  therefore, 
cannot  be  held  to   bn    barred    in    respect   of 
tliose    leases   of    1267   and    1269.     As   the 
decision     of    the    Lower     Appellate    Conrt 
stands,  the  case  appears  to  have  been  decided 
only  on    the   question    of  limitation,    and  no 
other   questions   have  been  gone  inio^     Tlie 
CMse,  therefore,  must  go  back    in    order    that 
those    questions    may    be    determined.      It 
remains  to  he  observed    that   the   Judgf*    on 
ttiis  second  occasion   dispo8e<]   of  finally  the 
que^'tion  of  limitation  under  the  miras  lease, 
and  liaving  decided    this    he   says: — "The 
**  ai»peal  will  therefore   b5   decreed  wiik  all 
"costs   and    interest    at    5    per  cent,  till  the 
"  date  of  realization."     And  on  referring   to 
the  record   it  appears  that  the  decree  of  the 
Appellate  Court    is    also    in    those    words 
There  are  other  questions  which  remain  to 
be  dispo.«ed  of,  ris.,  touching    the    land   not 
comprised    in    this  miras  lease.     The  Judge 
ought  to  have  disposed  of  those  and  come   to 
sefoirate   findings   in  respect   of  them.     He 
should  take  care  to  do  so  now. 


The  24th  February  1875. 

Present : 

The  Hon'ble  Louis  8.  Jackson  sod  \ 
MoDoneil,  Judges, 

Suit  for  Ejeeiment-^  Issues — Findings  by  A 
late  Court, 

Case  No.  1627  of  1874. 

Special  Appeal  from  a  decision  passe 
the  Srd  Subordinate  Judge  of  2^ 
gunnahsy  dated  the  I8th.  April  \ 
affirming  a  decision  of  the  Zrd  }i 
siff  of  Alipore^  dated  the  Slst  Deci 
1873. 

E.  Mackintosh  (Plaintiff)  Appellant 

versus 

Lnll  Chand  Malee  (Defendant)  Resfnk 

Messrs,  C,  Jackson  and  J,  S,  Boehjv 
fur  Appellant. 

Baboos    Mohinee   Moknn    Hoy  snd  i 
Kalee  Mookerjee  for  Respondent. 

In  a  suit  for  ejectment  where  defendant  pleadc 
session  under  a  pottah  granted  to  him  upoo  tlM  I 
a  mowroosee  mokururee  poUah,  and  the  Mood^co 
ing  that  the  pottflh  had  not  been  proved,  never 
found  that  the  tenant  had  acquired  a  riffht  of  occi 
by  holding  aa  a  tenant  more  than  tw^veyw 
dismissed  the  suit : 

Hkld  that  the  Subordinate  Judge,  upon  the  pli 
appeal,  ought  not  to  have  gone  beyond  the  jadgm 
the  first  Court,  and  added  a  superfluous  fiodiBgtf 
genuineness  of  the  pottah. 

Jackson,  J.— The  plaintiff  brough 
suit  out  of  which  this  api«al arises  tore 
possession  of  20  beegahs  of  laud  being 
of  38  beegahs  purchased  by  pUiuiiff 
Mr.  Cooke,  the  20  beegahs  beiog  ii 
pi>S8essiou  of  tiie  defendant  and  held  b) 
afier  notice  to  quit  served  \>j  tlie  pl« 
Tlie  deft^ndant's  answer  was  il»st  he  wi 
father  before  him  had  held  the  laud  fori 
space  of  time,  t?i«.,  for  more  tliau  i' 
years,  and  tliat  consequently  he  could  d< 
ejected.  He  further  alleged  tl»at  '*»» 
of  the  father  to  hold  the  land  waa  1 
upon  a  mowroosee  mokuriuee  pofah  ' 
liad  been  lost,  whereupon  the  owner 
Hnbberly  granted  him  a  new  pottah  < 
the  9jh  Assia  1266  under  which  he  c** 
to  hold  the  laud  in  spite  of  the  piaio 
notice.     The    suit    was    tried    b/  "** 
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MooDfiff  of  Alipore,  who,  after  considering 
the  evidence,  came  to  the  conclusion  that  the 
pottnh  set  up  hy  the  defendant  had  not  been 
proved,  but  he  found  at  the  same  time  that  the 
defendnnt  had  heUl  tiie  land  as  a  tenant  nnd 
cultiyntor  for  moi^e  than  tweUe  years.  The 
plaintiff's  cose  uf«ou  this  point  was  that  the 
defendant's  occupation,  or  that  of  his  father, 
was  that  of  a  seryant,  and  not  of  a  tenant. 
But  this  yiew  was  not  adopted  by  the 
MooDBiif.  He  held  that  the  defendnnt  had 
•cqiiired  a  right  of  occupancy,  and  on  tbnt 
fround  he  dismissed  the  suit.  The  plaintifi 
tffiealed,  and  the  nppeal  was  heard  by  Baboo 
Mnnoo  Lnll  Chatterjee,  then  acting  as 
Si^ordinnte  Judge  of  24-Perguiinah8.  Tiint 
«ficcr  in  a  very  lengthy  judgment  con- 
&itiered  the  geiiuinenvss  of  tlie  pottnh  set 
up  by  the  defendant,  and  although  his 
eonclaHioii  is  not  declared — taking  it  alto-* 
geihrr — in  very  decided  terms,  he  appears 
tobavebeenof  opinion  that  the  pottah  was 
proved,  but  he  says  *'  whether  the  title  set  up 
"bjdeftudnnt  is  proved  or  not,  if  he  can 
"prove  a  right  of  occupancy,  it  will  be  a 
"sufficient  answer  to  the  suit  of  plaintiff." 
He  then  goes  into  that  point,  and  finding 
tijfti  (lie  defendnnt  had  that  right  of  occu- 
pancy, he  dinmisses  the  appeal  in  confirma- 
tion of  the  Moousiff 's  order. 

Now,  this  matter  having  been  argued 
^fore  us  in  special  nppeal,  we  have  come  to 
A«  conclusion  that,  if  the  Subordinate  Judge 
W  contented  himself  after  consideration  of 
^weridencfl  with  simply  affirming  the  judg- 
"'enuf  the  Moonsiff,  we  should  have  had 
Doground  to  interfere  with  that  decision  in 
special  appeal.  But  the  Subordinate  Judge 
"a^gone  furtlierand  haa  recorded  an  opinion, 
^'•ich,  thougli  not  very  positively  exf)res8ed, 
"yethkely  to  be  prejiidicial  to  the  plaintiff 
in  respect  of  iIip  autht-nticity  of  the  defend- 
ants pottah.  We  have  often  had  occasion 
^0  observe  upon  what  we  may  call  the  levity 
^»th  which  rights  of  this  description  are 
Occasionally  disposed  of  in  the  subordinate 
^o^rts.  An  absolute  right  to  hold  land  at 
^  lu Variable  uniform  rent  for  ever  is  some- 
ttnaes  found  decreed  as  if  the  claim  was  for 
*  ^ifliag  sum  of  money.  The  circumstances 
onder  which  this  j>ottah  came  into  Court 
were  certainly  very  suspicious.  The  witness 
v^^^  '»*»o  sold  to  the  plaintiff  deposed  (and 
titere  is  no  reason  to  question  the  truth  of 
^l»*t  he  gaid)  that,  on  coming  into  possession 
•nd  enjoyment  of  the  land,  he  called  upon 
l^e  def*.ndant  to  produce  the  pottah,  but  that 
f»e  defendant  did  not  produce  it.  It  has 
^Q  suggested    that  this  pottah   was  the 


subject  of  adjudication,  at  least  that  it  was 
sui>mitted  to  Court  in  a  previous  suit,  but 
there  is  nothing  on  the  pottah  making  it  as 
ii  it  had  been  so  produced  in  Court  at  any 
time.  The  pottali  itself  bears  considerable 
internal  evidence  ot  not  being  a  genuine 
deed.  It  is  written  in  a  language  and  with 
an  orthography  which  would  be  discreditable 
to  any  person  having  the  smallest  claim  to 
education.  The  bignature  of  the  grantor—^ 
even  putting  aside  the  question  of  evidence 
as  to  its  genuineness — has  the  appeaiance  of 
having  been  written  upon  a  paper  upon 
which  something  else  had  previously  been 
written.  There  is  no  subscribing  witness  to 
it.  The  person  whose  name  appears  on  the 
document  as  the  writer  has  not  been  called, 
and  his  non-appearance  is  in  our  judgment 
not  sufficiently  accounted  fof.  The  defei^d- 
ant  indeed  says  that  he  made  search  for  him, 
and  he  believes  he  is  dead,  but  considering 
that  this  defendant  and  his  father  hud  held 
so  many  years  uuder  Mr.  Habberly,  and  that 
the  supposed  wiiter  is  described  as  being 
Mr.  Habberly's  sircar,  a  mere  statement  of 
that  sort  is  not  sufficient.  We  mention 
these  facts  in  connection  with  the  document 
for  the  purpose  of  showing  that  tf  it  were 
necessary,  and  if  we  were  dealing  with  the 
case  as  one  of  regular  appeal,  we  should 
undoubtedly  have  set  aside  the  /judgment  of 
the  Subordinate  Judge  upon  the  question  of 
fact.  But  the  case  is  not  before  us  for  that 
purpose,  and  it  is  sufficient  for  us  to  say, 
what  we  are  eu titled  to  8ay,  that  in  the 
circumstances  of  the  case,  looking  at  the 
insufficient  proof  set  up  by  the  defendant  in 
respect  of  the  pottah,  the  Subordinate  Judge 
ought  not  to  have  gone  upon  the  appeal  of 
the  plaintiff  beyond  the  judgment  of  the 
Court  below,  and  added  to  the  judgment  of 
that  Court  a  superfluous  finding  upon  the 
question  of  the  genuineness  of  the  docu- 
ment. The  ground  upon  which  the  Moon- 
siff  had  based  his  judgment  was  quiie  suffi- 
cient for  throwing  out  the  «uit.  We  do  not 
think  that  in  addition  to  that,  the  plaintiff 
should  find  himself  hampered  with  an  unne- 
cessary finding  as  to  the  genuineness  of 
the  pottah.  ^  We,  therefore,  so  far  amend  the 
judgment  of  the  Lower  Appellate  Court  as 
to  reduce  it  to  a  simple  confirmation  of  the 
judgment  of  the  Moonsiff  throwing  out  the 
plaintiff's  suit  on  the  ground  that  the  defend- 
ant had  a  right  of  occupancy.  Considering 
the  circumstances  of  the  case,  aud  our  opi- 
nion in  regard  to  the  case  set  up  by  the 
defendant,  we  think  each  party  in  this  rase 
should  pay  his  own  costs  of  the  proceedings. 
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The  6th  Mnrch  1875, 

Present : 

The  Hon'ble^W.  Mark  by  and  Romesh  Chun- 
der  Mitter,  Judges, 

Illegitimate  Sons  of  Soodras  —  Inheritance  — 
Hindoo  Law  (  Mitahshara) — Marriage — Pre- 
sumption  of  Validity. 

Case  No.  737  of  1374. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  ZOtk 
December  1873,  affirming  a  decision  of 
the  JUoonsijff  of  Tumlooh^  dated  the  \9th 
September  1873. 

Narain  Dhara  (Plaintiff  )  Appellant^ 

versus 

Rakbal  Gaen,  guardian  of  Jooardun,  minor 
-son  of  Narainee  (Defendant)  Respondent. 

Baboo  Door^a  Mohun  Doss  for  Appellant. 

Baboo  Bhoobun  Mohun  Doss  for 
Itespoudent. 


According  to  the  doctrines  of  the  Bengal  school  of 
"Hindoo  law,  all  illegitimate  sons  of  a  Soodra  do  not 
inherit  their  father's  property;  but  only  a  certain 
-description  of  such  sons,  v%z.^  those  begotten  by  a  man 
^  the  servile  class  on  his  female  slave. 

In  the  Soodra  caste,  illegitimate  children  mtty  inherit 
'in  certain  cases  and  have  a  right  to  maintenance  in 
-uncases: 

Urld  by  Milter^  J.  (Markby,  J.,  dubiiante)  that  the 
^presumption  from  cohabitation  which  arises  in  favor 
-of  the  validity  of  a  marriage,  is  excluded  where  the 
^alleged  wife  is  of  a  different  caste  from  the  husband  ; 
■«ad  unless  sanctioned  by  custom,  sach  a  marriage  is  not 
legally  bhiding. 

Mitter^  J,— It  in  admitted  on  both  sides 
that  the  properly  in  dispute  belonged  to  one 
Eadhoo.  Tiie  plaintiff,  who  is  his  brother, 
«eeks  to  recover  possession  of  it  ns  liis  heir. 

Tiie  defendant  resists  the  claim  alleging 
that  she  is  the  widow  of  the  deceased,  .and 


her  minor  son  by  the  deceased  Badboo  is 
under  the  Hindoo  law  preferential  heir. 
Radhoo  was  of  the  Koibarto  caste,  and  the 
defendant  is  of  the  Tantee  caste.  The  third 
parngraph  of  the  written  statemeat  whidi 
contains  all  the  material  allegations  npoo 
which  the  defence  rests  is  to  the  followiDg 
effect  :— 

^'  Although  originally  the  aforesaid  Radboo 
**  was  a  separate  brother  «f  the  plaintiff,  yet 
*'  he  forsaking  his  own  caste  remarried  me 
*'  who  is  of  the  Tantee  caste,  according  te 
^*  the  custom  of  the  Tantee  caste.  Thus 
''  being  united  as  husband  and  wife,  we  were 
'*  living  together  for  at  least  twenty  yetre, 
"  and  my  son  born  of  his  loins  performed  the 
'*  funeral  rites  of  the  deceased  Radboo  and 
"bore  tokens  of  impurity  according  to  the 
*'  usage  of  his  own  caste.  The  plaintiff  did 
"  not  either  bear  the  tokens  of  impurity  er 
"  perform  his  shrad." 

From  the  foregoing  statement,  it  is  clear 
that  the  defendant  put  the  legality  of  her 
marriage,  and  consequently  the  legitimacy 
of  her  son,  upon  a  social  custom  ebtainiig 
amongst  her  caste  people. 

The  Moonsiff  held  thnt  the  validity  of  the 
marriage  was  not  established,  but  he,  being 
of  opinion  that  an  illegitimate  son  of  a 
Soodra  was  a  preferential  heir  to  a  brother, 
dismissed  the  plaintiff's  suit.  The  District 
Judge  on  appeal  has  upiield  that  decree,  both 
on  this  ground  and  also  uptm  the  ground  tlmt 
the  marriage  in  this  case  between  the  defend- 
ant atid  the  deceased  should  be  presumed, 
it  having  been  shown  that  they  lived  u 
husband  and  wife  for  at  least  twenty  years. 

The  contention  raised  in  special  appeal 
is  that  the  decision  of  the  Lower  Court  both 
on  the  question  of  the  validity  of  the  miir- 
riage  and  the  heritable  rights  of  an  illegiti- 
mate son  of  a  Soodra  is  erroneous  in  law,  aod 
I  am  of  opiaiou  that  this  contention  is  valid. 

After  having  expressed  his  opinion  that 
an  illegitimate  son  of  a  Soodra  under  the 
Hindoo  law  inherits  his  putative  father's 
property,  the  District  Judge,  with  reference 
to  the  question  of  murringe,  says  : — "  That 
*'  more  than  this  I  am  noi  at  ail  sure  that  the 
''son  is  iUegitimfvte,  the  defendant  lived  fls 
*'  his  wife  with  Radhoo  for  twenty  years  and 
'*  still  asserts  that  she  was  married  to  him. 
*•  The  maniage,  therefore,  may,  I  think,  be 
^*presumed,nnd  the  disproof  of  it  lies  apoa 
'*  the  plaintiff.  I  cannot  say  that  he  has 
**  succeeded  in  disproving  it." 

In  an  ordinary  case  where  it  is  established 
that  parties  have  lived  together  as  husband 
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and  wife  for  a  long  length  of  time,  it  is 
ooDBODUDt  with  uatural  jiiBtice  to  presume  a 
Yttli<i  marriage  between  them  ;  and  I  am  not 
aware  of  any  peculinr  provision  in  tlie 
Hiudoo  law,  which  is  inconsistent  with  such 
a  pr^uinption  as  this.  But  in  this  cuae 
there  is  no  room  for  it,  for  the  purties  are  of 
difff rent  castes,  and  a  valid  marriage  between 
tiiem  is  impossible,  unless  sunctioned  bj  any 
pei'uliar  socinl  custom  governing  them  (see 
Yjavastha  Durpauit,  page  1038,  and  Ward's 
Account  of  the  Hindoos,  Volume  I,  page  94). 
Itia  for  this  reason  we  find  that  tlie  defeud- 
m  io  her  written  statement  alleges  that  the 
jMrringe  between  her  and  the  deceased 
Mhoo  was  yalid  by  the  usage  obtaining 
ifflongst  her  caste  people.  Of  this  custom 
fibe  lias  given  do  evidence,  an<l  it  is  possible 
ti«t  the  attention  of  the  parties  was  not 
called  to  this  matter  on  account  of  the  form 
io  which  the  issue  regard int;  legitimacy  of 
tlie  defendant's  son  has  been  framed.  But  it 
is  clear  that  upon  the  materials  upon  the 
record,  the  Lower  Appellate  Court  having 
regard  to  the  particular  facts  of  this  case 
was  legally  not  warranted  in  making  atiy 
presumption  in  favor  of  the  validity  of  the 
iDeged  marriage  between  the  defendant  and 
the  deceased  ^dhoo.  Therefore,  the  judg- 
oeot  of  the  District  Judge  upon  this  matter 
i^erroDOous  iu  law. 

The  next  question  we  have  to  consider  in 
tliiscase  is  wliether  or  not  an  illegitimate 
BOD  of  a  Soodra  can  succeed  to  the  property 
«>^  liiB  putative  father.  The  Lower  Courts 
We  relied  upon  a  decision  of  the  Judicial 
Coffloittee  of  the  Privy  Council*  quoted  in 
Coweirs  Lectures,  page  202,  in  support  of 
tl*«ir  view.  It  is  also  reported  in  page  1  of 
^  B.  L.  R.,  P.  C.  It  is  a  Madras  case  ; 
>nd  before  discussing  whether  it  is  appli- 
cable or  not,  it  will  be  better  to  examitie  the 
HUtiiorities  of  the  Bengal  school  of  the 
Hindoo  law,  bearing  upon  the  question 
before  us. 

Iu  the  Dynbhaf;a,  the  leading  authority 
of  the  Bengal  school,  the  passage  which  is 
supposed  to  favor  the  coniention  of  the 
illegitimate  son  is  to  be  found  in  verse  29  of 
Chapter  IX.  This  Chapter  deals  with  the 
subject  of  the  participation  of  sons  by 
Women  of  various  tribes  ;  and  verse  2  clearly 
shows  that  they  are  not  illegitimate  sons, 
but  legitimate  issues  of  married  wives  of 
^'ariouB  tribes,  the  sliasters  iu  ancient  times 
legaUaing  intermarriage.  But  in  the  pre- 
^Qt  age   the   provisions   relating   to   inter- 


♦  12  W.  B.,P.C.,  41. 


marriage  are  not  extant,  but  have  become 
obsolete.  Tlierefore  it  is  questionable  whe- 
ther the  provisions  of  that  Chapter  are  binding 
now  (see  note,  page  14,  Vyavustha  Durpana.) 
But  passing  over  that  objection,  let  us  see 
how  far  the  passage  quoted  supports  the 
view  of  the  law  taken  by  the  Courts  below. 
The  vefse  29,  as  translated  by  Mr.  Cole- 
brook  e,  runs  thus  : — **  But  the  son  of  a 
"  Soodra  by  a  female  slave  or  other  unmarried 
"Soodra  woman, may  share  equally  with  other 
"  sons,  by  consent  of  the  father.  Thus 
"  Menu  says  : — *  A  son,  ))egotten  by  a  man  of 
*'  the  servile  class  on  his  female  slave,  or  oa 
*'  the  female  slave  of  his  slave,  may  take  a 
*'  share  of  the  heritage,  if  permitted  :  tiius 
'*  is  the  law  established.'"  The  passage  as 
translated  certainly  wariants  the  conclusion 
that  an  illegitimate  son  of  a  Soodra  by  a  slave 
or  other  unmarried  Soodra  woman  takes  the 
inheritance  of  the  father.  But  referring  to 
the  original  text,  I  find  that  there  is  a  slight 
inaccuracy  of  translation  in  the  first  part  of 
the  verse  in  question.  The  passage  if  cor- 
rectly rendered  would  run  thus  : — **  But  the 
"son  of  a  Soodra  by  an  unmairied  female 
"slave,  &c.,  may  share  equally  with  other 
**sons,  by  consent  of  the  father,  &c."  There 
is  a  similar  inaccuracy  in  verse  31,  which 
should  stand  thus : — "  Having  no  other 
"brother  begotten  on  a  married  woman  (he) 
"  may  take  the  whole  propet  ty  :  provided 
"there  be  not  a  daughter's  son.  So 
" Yajnyawalkeya  ordaius  : — 'One,  who  has 
"  no  brother,  may  inherit  the  whole  property  ; 
"  for  want  of  daughter's  sous.  But  if  there 
"  be  a  daughter's  son,  he  shall  share  equally 
**  with  him  :  for  no  special  provision  occurs  : 
"  and  it  is  fit,  that  the  allotment  should  be 
"  equal  ;  since  the  one,  though  born  of  au 
"unmarried  woman,  is  son  of  the  owner  ;  and 
"  the  other,  though  sprung  from  a  married 
"  woman,  is  only  his  daughter's  son.'  " 

These  passajjes  lis  correcied  will  appear  to 
accord  with  the  quotation  from  Menu's  iu 
verse  29,  which  has  been  cited  as  their 
authority,  but  as  they  stood  before  they 
would  seem  to  go  much  further  than  the 
text  of  Menu  warranted.  Therefore,  it  is 
evident  from  these  verses,  if  we  read  them 
correctly,  that  they  do  not  lay  down  that  all 
ille<;itimate  souh  of  Soodras  inherit  their 
father's  property,  but  only  a  particular  class, 
vie,,  those  "begotten  by  a  man  of  the 
"  servile  class  on  his  female  slave  or  on  the 
"  female   slave    of  his  slave." 

In  Mitakshara,  Chapter  1,  Section  XII, 
there  occur  the  following  passages  : — 

1.    "The  author  next  delivers  a  special 
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^mle  coneeniiiig  the  partition  of  aSoodra'a 
♦*  goods.  Even  a  son,  b^  gotten  by  a  Soodra 
*^  on  a  female  slave,  mny  take  a  share  by  the 
'*  father's  choice.  But,  if  the  father  be 
'Mead,  the  brethren  should  make  him 
"  partaker  of  tl\e  moiety  of  a  share  :  and 
'*  one,  who  has  uo  brotherf,  may  inherit  (he 
<<  whole  property,  in  default  of  daughter's 
"  sons." 

2.  "  The  son,  begotten  by  a  Soodra  on  a 
**  femnle  slave,  obtains  a  share  by  the  father's 
"  choice,  or  at  his  pleasure.  But  after  (the 
•*  demise  of)  the  father,  if  there  be  sons  of 
<<u  wedded  wife,  let  tliose  brothers  allow 
*<  the  son  of  the  female  slave  to  participate 
'<  for  half  a  share  :  that  is,  let  them  give 
<*  him  half  (as  much  as  is  the  amount  of 
•*  one  brother's)  allotment.  However,  should 
"  there  be  no  sous  of  a  wedded  wife,  the 
^<8on  of  the  female  slave  t>ikes  the  whole 
"estate,  provided  there  be  no  daughters  of 
*'a  wife,  nor  sons  of  daughters.  But,  if 
**  there  be  such,  the  son  of  the  female  slave 
"  participates  for  half  a  share  only." 

3.  '*  From  the  mention  of  a  Soodra  in 
"  this  place  (it  follows  that),  the  son  begoiteu 
"by  a  man  of  a  regenerate  tribe  on  a  female 
"  slave,  does  not  obtain  a  share  even  by  tiie 
"  father's  choice,  nor  the  whole  estate  after 
"his  demise.  But,  if  he  be  docile,  he 
"  receives  a  simple  maintenance." 

The  same  rule  of  law  is  to  be  found  in 
the  Dattaka  Chundrika.  Section  6,  v.  30, 
and  the  3rd  volume  of  Colebrooke's  Digest. 
Clause  XXIV,  page  143  (the  aforesaid 
inaccuracy  of  translation,  as  has  been  pointed 
out  before,  also  occurs  in  page  143  of 
Colebrooke's  Digest). 

From  all  these  texts  of  the  Hindoo  law, 
it  is  evident  that  so  far  us  the  districts 
governed  by  the  Bengal  school  of  the 
Hindoo  law  are  concerned,  the  Lower  Courts 
are  not  correct  in  laying  down  broadly  that 
all  Illegitimate  sons  of  Soodras  succeed  to  the 
inheritance  of  their  father.  Sir  W.  Mac- 
naughten  also  takes  the  same  view  of  tlie 
law.  In  1*18  treatise  on  Hindoo  laws,  page 
18  he  says: — "Among  the  sons  of  the 
"  Soodra  tribe,  an  illegitimate  son  by  a  slave 
<<  girl  takes  with  his  legitimate  brotlier  a 
"  half  share  ;  and  whet  e  there  are  no  sons 
<*  (including  son's  sons  and  grandsons),  but 
"  only  the  son  of  a  daughter,  he  is  consi- 
(<dered  as  the  co-heir  and  takes  an  equal 
"  share." 

lu  a  note  in  page  15  of  the  second  volume 
of  the  same  work,  he  observes  : — *'  Actord- 
"ing    to  tho  Hindoo  law   the  illegitimate 


"  son  of  a  Soodra  man  by  a  female  slave,  ^r 
"a  female  slave  of  his  slave,  may  inlterit, 
"  bnt  not  the  illegitimate  child  of  any  of 
"  the  three  superior  classes.  Ii  appears  in 
*'  this  case  that  the  parties  are  Soodras  ;  but 
"  it  is  not  distinctly  stated  whether  tbs 
"eldest  brother  died  previously  or  Bubsc- 
"quently  to  the  death  of  any"  or  all  of  his 
"  other  three  brothers,  or  whether  tlie  womM 
"  on  whom  the  plaintiff  was  begotten  bj 
"  him  was  one  of  the  fifteen  descriptions  of 
"  slaves,  or  was  merely  a  concubine.  If 
"  the  woman  were  his  slave,  and  the  other 
"  three  brothers  died  before  the  eldest,  thea 
"  the  son  begotten  by  him  on  the  femtU 
"slave  would  be  entitled  to  the  entire  (*r»> 
"  t*er(y.  On  the  other  liand,  if  one  or  mora 
"of  the  brothers  died  subsequently  .to  th« 
''  death  of  the  eldest  brother,  the  illegiiimate 
"  son  would  l>e  entitled  to  claim  only  suoh 
"  portion  as  belonged  to  his  putati? e  father, 
"  there  being  no  law  admitting  the  sou  of 
"  a  Soodra  by  a  female  slave  to  share  the 
"  estate  of  the  collaterals.  If  the  womaa 
"  were  not  his  female  slave^  the  son  begotteu 
"  on  her  by  him  would  have  no  right  to  the 
"  inheritance,  but  only  a  claim  to  mainteDtooe; 
"  and  under  no  circumstances  could  the  son 
"of  the  3ister  begotten  as  above  have  any 
"  right  to  succeed  to  his  mother's  brothew." 

From  an  examination  of  these  authorities, 
it  is  clear  that,  according  to  the  do<!Wii»e8 
of  the  Bengal  school  of  the  Hindoo  law, 
a  certain  description  of  illetsitiroate  sous 
of  a  Soodra  by  an  unmarried  Soodra  woin«n 
is  entitled  to  inherit  to  their  father's  property 
in  the  absence  of  Icj^iiitnate  iesues.  It 
has  never  been  contended,  far  from  being 
established  in  this  case,  that  the  minor 
son  of  Rndhoo,  whose  right  has  been  set  tip 
by  the  defendant  in  answer  to  the  pUimiflf'e 
chim,  falls  within  that  class.  Consequeatly 
that  son  is  not  entitled  to  inherit  to  Radiioo'e 
property,  and  he  bein^j  put  out  of  the  way,  the 
plaintiff's  right  is  clearly  established.  There- 
fore, the  decisions  of  the  Lower  Courts  are 
opposed  to  the  provisions  of  the  Hindoo  law. 

We  have  next  to  determine  whether  the 
conclusion  at  which  the  Courts  bwlow  hate 
arrived  can  be  supported  upon  the  aothonty 
of  the  decision  of  the  Judicial  Committee  of 
the  Privy  Council  quoted  by  them. 

Two  questions  were  at  issue  in  tliat  ca^ 
viz.^  1st,  "whether  there  was  a  marriage  ia 
fact ;  and  secondly,  if  there  was  a  marriage 
in  fact,  then  whether  there  was  a  marriage 
in  law,"  Upon  the  evidence  the  first 
question  was  decided  in  the  aflSrroative. 
"Then  if  there  was  a  marriage  in  fiwC 
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thpjr  Lordships  observe,  **  wa«  there  a  marri- 
ige  io  law."  Wben  once  yoti  get  to  thi?,  tn^., 
that  there  was  a  mnrriiige  io  faot.  there 
would  be  a  presumption  iu  favor  of  there 
beiitji:  a  marriage  in  Inw. 

Having  ma'ie  this  presumption,  their  Lord- 
ships jiroceed  to  exnmiua   the  grounds  »ipon 
which  it  wns    contended    that,  notwithstand- 
ing that    presumption,    the    marriage    wns 
tnvatid  in     law.     The    ground    upon  wlticii 
tiiis  eonti>ntion    was   founded    was   that  the 
feiher  of  the  mother  of  the   plnintiff  in   that 
cise  was  illegitimate,  tiierefore  the  child  of 
tint  father     being   nn   outeaste  con  Id   not 
Struct  a  valid   marriage.     After  observing 
tbt  there  is   no   authority    to   support   any 
iBch  proposition  as  that  which  is  contended 
for,  they    further  observe  : — **  Though  their 
Lordships  do  not  ngree  in  every  thing  that 
bwheeu  stated  in  the  Court  of  appeal,  tliey 
ire  satisfied  that  In  the  Soodra  caste  illegiti- 
roate  cluldren  may  inherit  and  have  a  right  to 
maintenance.**      They,  ther»-fore,    clearly   do 
oot  entirely  endorse  the  view   taken  by  the 
High  Court  6f  Madras   in    tliat  case.     The 
ittision  of  the  Madras  Hij»h    Court  in   that 
tfk  is  reported  in  page  478,  Madrai)  Reports, 
folame  I,  and  referring  to  that  judgment  it 
ipp^'ars   that   that  Court  held  that  the  son  of 
•  Soodra  and    of  a   woman   between    whom 
there   has    been    no    formal     ceremony    of 
nnrriagfe     inherits     his       putative      father's 
|>roperty.     Their    Lordships    expressly    say 
tWt  they    do    not    wholly    concur  with  the 
Mwlris  High    Court   In  laying  down  this  as 
•  cnrreet  proposition   of  law  ;  but   they   say 
'^M*n  the  Soodra  caste  illegitimate  children 
*<yitiherit  and  have  a  right  to  mnintenance, 
i^  may  inherit  i»  certain  cases,  and  have  a 
^g'»t  to  maintenance   in  all  cases.     Such  a 
proposiiion  as  this  is  clearly   consonant   with 
fie  authorities  we  have  been  examining  in 
this  case,  and  the    efiect  of  that  observation 
in  tlmt  particular  case  before  their  Lordships 
^JW  to  show  that  the  arfjument  of  the   party 
contending     against     tiie     validity     of    the 
tnf^rringe    was     based    upon    tlie   assumption 
that  an    illegitimate   child  is    necessarily    an 
outeaste — WW  assumption  not  true  in  all  cases. 
1'  appears  to  m^,  therefore,  that  the  decision 
quoted   by     the     Lower    Courts,     far    from 
8«|»portiiig   their  conclusion,   goes  in  a  great 
^'»y  to  show  that  an  illegitimate  child  does 
""t  necessarily  in   all  cases  pos'^ess  heritable 
lights  even  bmongst  the  Soodras. 

For  thes*»  reasons,  I  think  that  the  deci- 
sion of  the  Lower  Courts  upon  the  materials 
J'ow  iipori  the  record  cannot  stand.  But 
'fom  the  antiire  of  the    issues  laid   down 


ID'  the  Moonsiflf's  Court,  it  appears  to  md 
that  the  question  of  custom  which  was 
distinetly  raised  in  the  defendant's  written 
statement,  and  in  fact  upon  which  the 
Jf'feMdant's  case  was  solely  made  to  rest,  was 
wholly  lost  sigiii  of  in  both  the  Courts 
below.  It  is  possible,  therefore,  that  in 
respect  of  this  particular  matter  of  the  defend- 
ant's d^fntice,  she  having  been  misled  by 
the  form  of  the  issue,  has  been  precluded 
from  adducing  any  evidence  in  support  of  iti 
Upon  this  ground,  I  am  inclined  to  give  her 
an  opportunity  of  establishing  her  defence, 
if  she  can.  I  would,  therefore,  remand  the 
ease  for  the  ndjndicntion  of  this  issue,  viz.^ 
whether  by  any  usage  or  custom  prevailing 
amongst  the  eiiste  people  of  tlie  defendant, 
there  con  Id  be  any  valid  marriage  betweeu 
her  and  Radhoo.     Costs  to  follow  the   result. 

Markby,  J. — ^I  entirely  concur  with  my 
learned  colleague  iu  thinking  that  the  Lower 
Courts  are  wrong  in  laying  down  broadly 
and  without  restriction  that  the  illegitimate 
sons  of  a  Soodra  can  succeed  to  theiiiheritancts 
of  their  father ;  I  eoucur  with  him  in 
thinking  that  the  illegitimate  sous  of  a  Soodra 
can  only  succeed  to  their  father's  estate  in 
certain  cases,  and  that  in  this  rase  if  the  son 
of  Radhoo  be  illegitimaie  he  will  not  succeed. 

The  ouly  doubt  I  have  is  as  to  the  reasons 
given  by  my  learned  colleague  for  holding 
that  the  District.  Jud^e  is  wrong  iu  presuming 
that  there  was  in  tliis  case  a  valid  marriage, 
and  I  hat  the  son  of  .Rudhoo  was  therefore 
legitimate.  I  understand  my  learned  col- 
leuiTue  to  consider  that  the  presumption  is 
excluded,  because  the  alleged  wife  is  of  a 
ditfernnt  caste  from  the  husband  and  that 
unless  sanctioned  by  custom,  such  a  marriage 
is  not  legally  binding.  Upon  a  question  of 
this  kind,  I  should  hesitate  greatly  before  I 
differed  from  my  learued  colleague  ;  it  being 
a  question  with  which  he  is  peculiarly  well 
qualified  to  deal.  I  only  wish  to  point  out 
that  no  legal  authority  is  quoted  for  this 
position.  In  tlie  anoient  text-books  no  such 
authority  could  be  found,  because  it  is 
admitted  (1)  that  in  ancient  times  the  Soodras 
were  but  one  general  caste  or  class  ;  (2)  that 
in  ancient  times  the  marriage  of  a  man  with 
a  girl  of  a  different  class  or  caste  was  not 
prohibited.  Whether  the  coHif>oratively 
modem  prohibition  against  intermarriage  of 
persons  of  a  different  class  or  caste  extends 
iu  this  pait  of  India  to  the  modern  sub- 
divisions of  the  Soodra  caste  or  class  is  a 
matter  of  very  great  importance.  The 
restrictions  thus  imposed  would  be  very 
numerous;  nnd  resirictionS  upon  marriage, 
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however  conyenient  socially,  assume  quite  a 
different  aspecl;  when  recognized  by  the  law. 
If  the  law  does  recognize  them,  of  course, 
they  cannot  be  enforced  :  but  if  it  does  not, 
it  would  be  wrong  to  impose  them,  and  I  feel 
great  hesitation  in  saying  for  the  first  time 
that  there  is  a  legal  bor  to  these  marriages.  • 
I  do  not,  however,  consider  it  necessary 
to  express  any  difference  of  opinion  upon 
this  point,  because  I  see  no  objection  to  the 
order  of  remand  proposed  by  my  learned 
colleague.  If  it  appears  upon  tlie  evidence 
taken  that  these  two  classes  or  castes  may 
intermarry,  the  presumption  from  cohabitation 
may  then  be  made  as  in  other  cases.  If,  on 
the  other  hand,  it  be  found  that  they  cannot, 
there  will  be  no  room  for  any  such  presump- 
tion* 


The  6th  March  1875. 

Present : 

The  Hon*ble  W.  Morkby  and  Romesh 
Ghunder  Mitter,  Judges^ 

Jdortgage'hond — Execution   Sale  —  Mortgagee's 
Lien, 

Case  No.  591  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Cuttack^  dated  the  20th 
November  1873,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  district^ 
dated  the  Zlst  December  1872. 

Gopee  Bundhoo  Shantra  Mohapnttur  (one  of 
the  Defendants)  Appellant^ 

versus 

Kalee  Pudo  Baneijee  (Plaintiff)  Respondent. 

Baboos    Mohesh    Chunder   Chowdhry   and 
Obhoy  Churn  Hose  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Mohen- 
dro  Lall  Mitter  for  Respondent 

Defendant  No.  1  (6  C)  on  9th  August  1863,  borrowed 
money  from  plaintiff  npon  a  bond,  hypothecating  pro- 
perty by  way  of  simple  mortp^age.  On  27th  August 
1867,  he  executed  a  similar  mstrument  in  favor  of 
defendant  No.  2  (G  B)  on  a  further  loan.    On  18th  May 


1867,  he  executed  a  second  bond  in  favor  of  plaintiff  for 
the  amount  (principal  and  interest)  due  under  the^rst 
bond.  On  29th  May  1869,  plaintiff  obtained  a  decree 
against  defendant  No.  1  for  the  money  due  under  the  bood 
of  13th  May  1867;  and  on  30th  July  1870,  defendant  No.  2 
(0  B)  also  obtained  a  decree  upon  his  bond  against  the 
said  debtor.  In  execution  of  plaintiff's  decree,  the  pro- 
perty was  sold  and  purchased  by  decree-holder  on  ^tb 
August  1870.  After  this  (G  B)  also  executed  his  decree 
and  attached  the  property  which,  notwithstanding  plain- 
tiff's  objection,  was  put  up  to  sale  and  purcbased  by 
(G  B),  who  obtained  possession.  Plaintiff  sues  to  hare 
the  sale  to  the  latter  set  aside,  and  his  own  porchaae 
upheld : 

Held,  that  plaintiff,  on  purchasing  at  the  sale  b 
execution,  took  subject  to  the  defendant's  security  to 
this  extent  that  the  defendant  by  paying  off  the  prior 
debt  might  establish  his  own  security. 
^  Hkld,  that  the  question  whether  plaintiff's  first  seea- 
rity  was  extinguished  by  his  taking  a  second  secnritr, 
covering  the  original  debt  with  interest,  would  depend 
upon  the  intention  of  the  parties  which,  in  this  esse, 
was  shown  by  the  original  bond  having  remained  in  the 
possession  of  the  creditor. 

Markby,  J. — The  property  in  dispute  ia 
this   case    originully   belonged  to  defendant 
No.    1,  Gobiud   Chunder    Mohapaitur.    Oq 
the  9th  of  August   1863>   Gobiod  Chunder 
borrowed    Bs.    243    from     the     plaintiff's 
father,  and  executed  a  bond  in  which  this 
property  was  liy  potheen  ted  by  way  of  simpfe 
mortgage.     On  the  27th  August  1866,  the 
aforesuid  Gobiiid  Chunder  also  executed  a 
similar  instrument  in  favor  of  the  defeudant 
No.  2,  Gopee  Bundhoo  Shantra,  from  wiiom 
he  borrowed  a  further  sum  of  money.    Subse- 
quent to  this,  on  the  13th  May  1867,  having 
failed  to  repay  the  first  loan  with  interest, 
the  debtor  again  executed   another  bond  in 
favor   of  the    plaintiff's   fa  titer  for  Bs.  400» 
being    the    total   amount   of  principal  and 
interest  then  due  under  the  first  mentioned 
instrument  mortgngin^  also   the  same  pro- 
perty.    On  the  29tli  May  1869,  the  plaintiff 
obtained  a  decree  against  the  defendant  No.  1 
alone    for   the  njoney  due  under  the  bond 
dated  the  13th  of  May  1867,  and  the  defend- 
ant also  obtained  a  decree  upon   his  bood 
against  the   said  debtor   only  on  the  30th 
July   1870.    lu    execution    of    the  decree 
obtained  by  the  plaintiff,  the  property  in  dis- 
pute was  sold  and  purchased  by  the  decree 
holder   on    the   25th   August    1870.    Af^ 
this  purchase  by  the  plnintiff^,  the  defendaut 
executed  his  decree  and  attached  the  pro- 
perty, upon  which  the  plaintiff  preferred  an 
objection  ngainst  the  sale.     The  objection  of 
the  plaintiff  was  overruled,  and  the  property, 
having  been  again  put  up  to  sale,  was  pur- 
chased by  the  defendant  on  the  7tb  Septem- 
ber 187U     The  defendant,  after  his  parchase, 
has  succeeded  in  obtaining  possession  of  the 
property,   and   hence  the    plaintiff^  in   this 
action  seeks  to  obtain  possession  from  the 
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defendant's  hands,  and  to  have  the  sale  to 
the  latter  set  aside  and  his  purchase  upheld. 
The  suit  seems  to  have  been  founded,  first, 
upon  ills  prior  purchase  ;  secondly,  upon  the 
priority  of  his  mortgage  Hen  ;  and  thirdly, 
upon  an  allegation  that  the  bond  executed 
in  favor  of  the  defendant  is  not  a  bonci  fide 
instrument.  The  third  ground  seems  to 
have  been  subsequently  abandoned,  as  it  was 
not  raised  in  any  oue  of  the  issues  laid  by 
the  Lower  Court.  Both  tlie  Courts  below 
have  given  the  plaintiff  a  decree  for  possession 
simply  without  making  any  declaration  that 
the  plaintiff's  purchase  is  to  have  priority 
ill  all  respects  to  that  of  the  defendant.  But 
the  District  Judge  to  mnke  his  judgment 
complete  has  also  decided  in  his  judgment 
the  question  of  priority  between  the  mort- 
gagea,  and  has  come  to  a  conclusion  favor- 
able to  the  plaintiff. 

The  case  was  argued  some  time  ngo,  and 
we    have    deferred    giving    our    judgmeut, 
beeaoae   there   was   a   case  before  the  Full 
Bench  wliich  was  likely  to  have  an  important 
bearing  upon  it.    That  decision  has  been  given, 
and  it  is  now  settled  that  a  sale,  in  execution 
of  a  decree  obtained  by  the  holder  of  a  bond 
pledging  land  as  a  security  against  his  debtor, 
passes  to  the  purchaser  the  whole  interest 
both  of  the  debtor    and   of  the    execution 
creditor,   and  that   this   is  so   whether   the 
decree   is   what   is  called   a  simple   money 
decree,  or  what  is  called  a  decree  declaring 
the  lien.     This  disposes  of  one  point  in  this 
case   ns   to  which   we  tliought  at  one  time 
it  might   be  necessary  to    direct  a  further 
enquiry. .   It  makes  it  clear  that  it  is  of  no 
importance  whether  the  decrees  obtained  by 
these   parties  did  or  did  not   "  declare   the 
lien."     The  majority  of  the  Judges  who  took 
part  in  the  Full  Bench  decision  also  express- 
ed their   opinion    that  a  sale  by  a  creditor 
holding  security  does  not,  as  against  persons 
who  have  obtained  any  interest  in  the  pro- 
perty subsequent  to  the  security  bond  upon 
which  the  judgment  is  obtained,  pass  an  nbso- 
lute  title.     It  is  not  stated  by  those  learned 
Judges  what  the  rights  of  those  persons  are, 
and  I  was  not  a  party  to  that  portion  of  the 
judgment ;  but  1  believe  it  was  considered 
that  the  claimants,  subsequent  to  the  security 
have  a  right  to  puy  off  the  debt  on  account  of 
which  the  estate  was  sold,  und  to  treat  the 
purchaser  as  the  owner  of  the  estate  subject 
to  their  own  claim. 

This  is  a  binding  decision  and   must  be 
applied  to  the  present  case. 

In  the  present  case,  therefore,  even  assum- 
ing   that   the  defendant    holds    a    security 


subsequent  to  that  of  the  plaintiff,  the  plaint- 
iff, on  purchasing  at  the  sale  in  execution, 
still  took  subject  to  the  defendant's  security 
to  this  extenl|  that  the  defendant  by  paying 
off  the  prior  debt  may  establish  his  own 
security. 

I  WHS  at  one  time  doubtful  whether  the 
result  of  the  plaintiff  having  bought  up  his 
own  security  might  not  be  to  let  in  the  defend- 
ant as  the  first  encumbrancer ;  and  if  the 
plaintiff  had  been  asking  the  Court  to  protect 
him  in  equity  from  that  result,  we  do  not 
think  that  we  should  have  given  him  such 
protection.  We  entirely  concur  with  those 
learned  Judges  who  have  expressed  their 
strong  disappropriation  of  a  mortgagee  buy- 
ing up  his  own  security  (see  V  B.  L*.  R., 
O.  C,  460,  Norman,  J. ;  V  B.  L.  R..  O.  C,  4  50, 
Macpherson,  J.;  and  V  B.  L.  R.,  O.  C,  83, 
Phear,  J.);  but  the  person  who  really  assertff 
the  right  here  is  the  defendant  whose  con- 
duct, we  may  observe,  has  not  been  less 
blameable  ;  and  as  far  as  we  can  gather  from 
the  Full  Bench  decision  the  only  right  which 
he  has  is  to  establish  his  security  by  paying 
off  the  prior  encumbrancer :  until  he  does 
that,  he  has  no  right  at  all. 

As  to  the  question  whether  the  plaintiff's 
first  security  was  extinguished  by  his  taking 
a  second  security  coveriug  the  orij^inal  debt 
and  the  accumulated  interest,  we  see  no 
reason  to  differ  from  the  decision  of  the 
District  Judge,  who  decides  this  point  in 
favor  of  the  plaintiff.  •  This  question  would 
depend  upon  the  intention  of  the  parties,  and 
that  intention  is,  we  think,  clearly  shown  by 
the  original  bond  having  remained  iu  the 
possession  of  the  creditor. 

As  to  the  possession  of  the  property  the 
plaintiff  is  clearly  entitled.  The  right  to 
the  possession  was  in  (he  debttrr,  and  passed 
to  the  plaintiff  under  his  purchase. 

The  result,  therefore,  will  be  that  the 
decisions  of  the  Lower  Courts  giving  the 
plaintiff  possession  of  the  property  will  be 
affirmed  ;  und  there  will  be  a  declaration  that, 
upon  the  defendant's  paying  to  the  plaintiff 
the  principal  and  interest  due  on  the  bond 
of  1863,  the  defendant  will  become  holder 
of  the  first  charge  on  the  property,  under 
the  bond  executed  in  his  favor  in  August 
1866.  The  mortgagor,  who  is  made  a  party 
to  this  suii,  makes  no  claim  ;  nor  has  there 
any  claim  been  made  against  him.  Under 
the  circumstances,  we  think  that  each  party 
ought  to  pay  his  own  costs  in  the  Courta 
below,  as  also  iu  this  Court. 
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The  8th  March  1875. 
Present : 

Tlie   Hoii'ble   F.   A.    Glovor    and   Roinesh 
Ch  under  Mi  iter,  Judges. 

Act  IX  of  1861 — SuiU  regarding  Minora — 
Jurisdiction. 

Cape  No,  3  90Gof  1874. 

Special  Appeal  from  n  decision  passed  hy 
the  Subordinate  Judge  oj  Rhang%ilpore, 
dated  t/te  25th  June  1874,  reversing  a 
decision  of  the  Maoiisiff  of  Doobrajpore, 
dated  the  31*/  March  1874. 

Ki'isto  Ciiuiider  Acluirj^M  (Pluiaiiff) 
Appellant^ 


Kashee  Thftkoornnee   and  anoiher  (Dtfend- 
antfi)  Resjiondents. 

Baboo  Tarueh  Nath  Sen  for  AppellnDt. 

Baboo  Soorendra  Kishen  Dutt  for 
Respoadeuts. 

Suite  regardinc  minors  are  oojgfnizable  by  principal 
Civil  Courte  of  districta.  MoousiOs  tuiTe  no  juriadiotion 
to  try  them. 

Glover,  J. — I  THINR  thnt  the  Spl.ordiuate 
Judge  was  right  in  his  view  of  the  law. 

Act  IX  of  1861  is  expressly  stated  in  the 
preamble  to  be  Jiu  Act  for  the  purpose  of 
"  nineiiding  '*  the  law  relating  to  minors,  and 
it  specifies  a  particular  Court  iu  which  suits 
regarding  minors  are  to  be  brought.  In  so 
fur  as  it  restricts  the  preferring  of  claims  to 
the  principal  Civil  Court  of  the  district,  it 
does  no  doubt  take  away  from  the  Moousiffs 
Courts  a  power  wiiicii  they  may  have  had 
before  the  passing  of  the  Act,  but  it  does 
not  oust  the  juiisdictiou  of  the  Civil  Court, 
any  more  than  the  vulue  limit  ousts  the 
inferior  Civil  Courts  from  jurisdiction  in 
particular  cas»'S.  The  retnedy  lies  in  a  Civil 
Court,  but  it  is  only  one  Court  in  a  district 
that  can  apply  it.  The  case  of  Musst.  Huro 
Soonduiee  Bystubee  v.  Joy  Doorga 
Bystubee,*  IV  Ben.,  36  Appendix,  is  in 
point. 

The  words  of  Act  IX  of  1861  seem  to 
be  conclusive,  and  I  would  reject  the  special 
appeal  with  costs. 

Mitter^  J, — I  am  also  of  opinion  «that  the 
MoonsitT's  Court  had  no  jurisdiction  to  enter- 
tain this  suit.     By  the  Regulations  of  1793, 

•  13  W.  R,  CivU,  p.  112. 


such  suits  wera  only  co^nizabk  b 
Dewanny,  Zillah,  and  City  Coons,  xjt 
principal  Civil  Courts  of  districts  ;«  au< 
jurisdiction  hns  never  been  taken 
Subsequenily  wlien  suliordinate  Courts 
established,  diis  jurisdiction  wts  kl 
touched,  because  only  these  snits^  ih«si 
mBttirs  of  which  wei^  capnt^le  ©f  t 
valuation  were  rendered  cognizable  by 
Consequently,  when  Act  IX  of  1861 
passed,  it  was  merely  declaratory  of 
tlie  law  was  in  respect  of  the  jurisdicti 
the  principal  Civil  Court,  only  sobsiii 
a  spt-ciai  procedure.  The  Suboidiiiaifl. 
has  triken  a  correct  view  in  holtUng  ilw 
Moonsiff  of  Doobrajpore  had  nO  ju'isJ 
to  try  this  suit.  I  thtrefore  concur  in  r 
Ing  this  special  appeal  with  costs, 


The  9th  March    1875. 

Present  : 

The  Hon'hle  A.  G.  Maci.h»rson,  ^eioi 
Chief  Justice,  and  the  Hon'We  C.  Poati 
Judge, 

Bindoo  Law — A  doption — Brother' t  &• 

Case  No.   1   of  1874. 

Regular  Appeal  from  a  decision  fn 
by  the  Subordinate  Judge  of  Cui 
dated  the  \5th  September  1872^. 

Gocotd.'iDund  Dos^  (en*  of  the  Defeiub 
Appellant, 


M ussamnt  Ooma  Dnye  (Plaintiff)  and  o 
(Defend tints)  Respondents, 

Mr,  J.  T,  Waodroffe  for  Appellaut 

Buhoos     Vnnoda    Pe.rshad    Banerjee 
Mohesh  Chunder  Chowdhry  for  Respou(i 

An  only  son  cannot  be  adopted  except  b 
father's  brother,  in  which  case  he  becomes  dwy 
hayana  Ctbe  son  of  both  the  brothers).  Bai  tiw 
fact  of  the  existence  of  a  brother's  sou  does  uot  d 
the  uncle  of  the  right  to  adopt  any  one  save  tha 
the  selection  being  dually  a  matter  of  ooOBeiene 
discretioa,  aot  of  absolute  prescriptioOf 

Macphersouy  C.J, — We  agree  witli 
Subordinate  Judge  in  thinkiug  it  pr 
that  the  defendant  Gocoolanund  for  ] 
(probably  40  years  or  more)  lived  witli 
was  brought  up  and  treated  by  H^iot 
as  his  son  :  ako  that  he  wa^^  given  in  i 
riage   by  Hulodhur   as  his  at^n.    ^oi-^ 
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w«|igree  witb  the  Subordinate  Judge  in  deem- 
iu^  it  clear  from  the  documeuts  whicii  are 
Uk  evidence,  thai  Grocoolauuud  was  oonstautly 
aokuowlt'dged  by  others  as  tbe  adopted 
sou  of  Huh'dhur,  and  was  so  styled  by  Hiilo- 
dliur  himself  in  a  wriUen  statement  filed  in 
Court  iu  October  1848.  In  short,  we  liaire  uo 
luaiiuer  of  doubt  that  no  one  disputed  the 
fact  tloU  Groeoolauund  was  Hulodhur's  ad^'pt- 
*-d90Q,  until  alter  Hulodhur's  death.  Tiiat 
iKiDg  80,  i(  ia  hardly  necfS^ary  for  us  (o 
CM^ider  wLetlier  ii  is  likely  that  Hulodhur 
^^ml4  Uaye  wished  to  adopt  undei'  the 
fV^QOlfltauces  in  which  he  was  placed.  As 
tin  Subordinate  Judge  has,  however,  laid 
mid^  stress  oi»  tlie  supposed  improbability 
of  his  having  so  wished,  we  feel  bound  to 
9»y  ibat  we  can  se^  iiothiug  wltieh  inakes 
Ui^  fiiiy  degree  iqiprobaUle  Uiat.tlie  aduptioi^ 
t<K^  place  a^  allegfd. 

It  is  objected,  first,  that  there  is  no  proof 
eC  tlie  necessary  ceremonies  liaving  been 
performed  ;  and  second,  that  even  if  the  adop- 
lioQ  did  iu  fact  take  place,  it  must  be  cou- 
sidered  void,  because  one  Uinobundoo,  the 
osly  son  of  a  brother  of  Hulotihur,  was 
i&Te,  and,  being  alive,  Gocoolauuod  could 
Ml  lawfully  be  adopted. 

As   regai  ds   the  performance  of  the  cere- 
tioaies,  Uie  evidence   seems  to  us  sufficient. 
Tiiere  is    evidence   of   homa   und   puiresti 
jag.    It  is  said  that  this  evidence  is  bad   and 
tiar^ble,  but  ii  seems  as  good  as  we  oouid 
«i^t     to     be     produced     to    prove     the 
l^oimnnce   of  such  ceremonies  forty  years 
igo,ind  we  are  satisfied  with  it:  we   there- 
fore iud   as  a  fact  that  Hulodhur  did  adopt 
Gooudanuud. 
Assuming  the  fact  of  the  adof^tion  there 
h  some  difficulty   us  to   its   validity,   Dino* 
l)aQdoo,  the  son  of  u  brother,    having    been 
Milm  at  the    tim^e, — as  tlure    is    something 
3n  die   nature   of  authority  to  sufiport    the 
objection.     But    we    have    no    evidence   as 
tk)    this    Dinobundoo,    what    his    age     was 
-At    the    time    of    Qocoolauund's    adoption, 
irbetlier   he   was  married  or  unmarried,  &c. 
^or  do  we  know   whether   his  father   would 
have  permitted   his  adoption  by   Hulodhur, 
Thisy    iiowever,    we   do    know   that  Dino- 
buudoo's  father  never  considered   that   Dino- 
buiidou's    bein$i:    in    existence   rendeied    the 
adoptiou  of  Goeoolanund  invalid  :  for  Dino- 
buudop's    father    himself     treated    Gocool^ 
auuijd    as    the    adopted    son    of  Hulodhur. 
Moreover,  it   is   clear   that   the    parties    to 
this  #uit,   none  of  them,  wheu  this  litjgaiioa 
commenced,  considered  the  adoption  a80oil- 
i^ie    oa    this     ground.     For    they    set  up 


another  adoption,  that  of  one  Radha  Kishen, 
since  deceased,  whom  they  allege  Hulodhur 
adopted  about  thirty  years  ago.  If  Diuo-> 
bundoo's  existence  invalidated  tUe  ad<)ptiou 
of  QikCooianuud,  it  would  have  e<}ually 
invalidated  tliat  of  Radha  Kishen.  But  so 
far  as  the  parties  themselves  are  concerned, 
Dinobuu<loo's  existence  was  never  dreamt 
of  as  forming  any  ol>fe>tacle« 

No  douitt,  it  is  said  by  Mr.  Sutherland 
(see  his  Synopsis,  page  665y  Stoke's  edition) 
that  (he  only  sou  of  a  whole  brother,  if  no 
other  nephew  exist  for  adoption,  must  be 
adopted  by  his  uncle  requiring  nial*^  issue^ 
and  is  dwyamushayaua,  or  sou  of  iwo  fathersw 
It  is  said  that  no  man  having  a  brother's 
hon  alive,  who  can  be  taken  as  dyvyamusr 
h^yaim.  can  adopt  any  uth^r  f)ersou.  r 

According  to  the  ruJes  laid  down  iu  the 
Hiitdoo  luvv  books  it  is  wrong  to  adopt  an 
only  son  ;  but  un  exception  is  made  in  the  ca^e 
of  an  only  son  being  adopted  by  his  father's 
biother,  when  he  becomes  dwyamushayaua, 
the  son  of  both  the  brothers.  And  a 
special  adoption  of  this  kind  is  said  to  be 
firoper,  and  one  w^iiich  ought  to  be  made. 
But  we  do  not  think  thai  the  mere  fact  of 
the  existence  of  a  brother's  son  deprives  the 
uncle  of  the  right  to  adopt  any  one  sav^ 
thai  son,  if  the  son's  father  refuse  to  give 
liim  in  adoption.  And  even  if  the  brother 
was  wiUing,  we  incline  to  tiie  opinion  thi\t 
ihe  provi;«ions  of  the  Hindoo  law  really  go 
no  farther  than  to  sanction  tlie  adoption  of  au 
only  son  (sucli  ati  adoption  being  ordinarily 
bad)  if  the  adoption  is  made  by  his  fatlier^s 
brother,  when  he  can  become  dwyamusha- 
yaua. In  all  cases  of  an  adt>piion,  and 
especially  iu  a  case  such  as  this,  where  tiie 
adoption  has  been  deemed  good  and  appa- 
rently acquiesci  d  in  for  many  years  by  all  the 
parties,  we  think  that  the  rule  which  ought  to 
be  applied  is  that  which  is  in  fact  usually 
followed,  and  is  well  indicated  by  Sir  Thomas 
Stiange  in  his  work  on  Hindoo  Law, 
volume  I,  page  85,  where  he  says  : — **  The 
result  of  all  the  authorities  is  tlmt  tbe  selec- 
tion is  finally  a  matter  of  conscience  and 
discretion  with  the  adopter,  not  of  absolute 
prescription,  rendering  invalid  an  adoption  of 
one  not  being  precisely  him  who  on  spiritual 
considerations  ought  to  have  been  preferred.** 
Whatever  may  be  the  strict  rule  laid  down 
by  the  texts  of  the  old  Hindoo  writers,  and 
even  supposing  it  to  be  what  Mr.  Sutherland 
states  it  Is,  there  is  no  doubt  that  in  practice 
Hindoos  are  not  in  tlie  habit  of  restricting 
their  adoptiou  in  the  manner  now  contended 
for. 
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As  we  npliolrf  tlie  adoption,  it  is  not  neces- 
sary for  ns  to  decide  another  question  whicli 
lins  been  niised,  viz.,  whether  tlie  plaintiff 
has  any  riglit  to  mniniain  this  suit  at  all. 
As  nt.  present  ndviped,  we  are  of  opinion 
ihar.  the  nhVinliff  could  not,  in  default  of  adop- 
tion, 1)0  entitled  to  more  than  half  of  what 
she  chiiins  ;  that  is  to  say,  Supposing  she 
I'ad  any  right  at  all,  she  could  have  only 
«n  eight-anna  slmre,  her  sister  Pnrbntty 
t.ukintr  the  other  eight  nnnns.  But  we  are 
inclined  to  think  that  the  plaintiff  would 
have  no  title  whatever,  being  a  sonless  widow  : 
and  we  think  that  the  law  is  correctly  laid 
down  hy  Mr.  Justice  Strange  in  his  Manual, 
page  80,  paras.  328,  329,  from  which  it 
appears  that  Porbuity  would  take  in  preference 
to  the  plaintiff.  But  it  is  not  necessary  to 
go  into  that  point,  as  we  find  that  the  adop- 
tion was  made  in  fact  and  is  valid  in  law. 

The  result  is  that  the  decision  of  the 
Subordinate  Judge  is  reversed,  and  the 
plaintiff's  suit  dismissed  with  costs  in  this 
Court  and  in  the  Lower  Court. 


The  9th  March  1875. 

Present  : 

The    IIonM)le   F.   A.    Glover   and    Romesh 

Ciiundt^r  Milter,  Judges, 

Ajncciis  hquiry^Minor—  Decree  —  Execution 
Piece -meal. 

Case  No.  526  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
Ini  the  Judge  of  Pnrnenh,  dated  the  2\st 
September  1874,  affirming  an  order  of 
the  Subordinate  Judge  of  that  district, 
dated  the  16M  July  1874. 

Nund  Coomar  Foutehdar  (Judgment-debtor) 
Appellant, 

versus 

Biitiso   Gopnl    Sahoy  and   another   (Decree- 
holders)  Respondents, 

Baboo  Amarendro  Nath  Chatterjee 
for  Appellant.    . 

iVr.  R.  T,  Allan  for  Respondents. 

A  minor  cannot  be  bound  by   an  Ameen's  inquiry 
.lurinj;  wlucli  lie  was  not  properly  represented. 
A  (locree  cannot  be  executed  by  purchasers  of  aliquot 

pnrt-s  of  It.  .  ^ 

Glover,  J.-^Wr  think  that  ilie  judgment 
of  the  Judjre  in  this  ca«e  must  he  set  aside. 

Kaehee  Dren  Doobey  obtained  a  decree 
against  one  Radha  Bibee  for  wossilat  on   ihe 


27ih  of  February  1867,  and  sold  hiain 

8   annas   or   one-half   to  Gobiud  Ran 

other  8  annas  co  Soomar  Chand  Doobej 

in   his   turn   sold   to  the  present  peiiti 

Bunso  Gopal  Sahoy  and  HetNnrnin.    ' 

last  have  taken   out  execution  agaios 

judgment-debtor    one    Munnee   Bibe^ 

minor  daughter  of  Radha  Bibee,  repres 

by  her  guardian  Nund  Coomar  Fouteli(] 

It  appears  that  shortly  after  the  den 

Radha  Bibee,  Gobind  Rim,  the  purdiag 

one  8  annas  share  of  the  decree,  tooi 

execution,  and  ao  Ameen    was  depuU 

make  the  usual  enquiry  as  to  the  amoai 

wassilat.     Notice   was  at  first  served  oi 

Golub  Chung  as  representing  the  minor, 

he  was  found  to  have  died,  and  the  de 

holder  applied  to  have  the  enquiry  condc 

in  the  presence  of  Munohur  Doss,  tlie  ii 

and  nearest  relative  of  the  minor.   MnD( 

Doss  refused  to  act  in   the  iuterwtoe/" 

niece  and  tlie  enquiry  into  the  tsmst 

the  wassilat  proceeded  exparte.   After  I 

Ameen's  report  was  sent  in  NuDdOw 

filed  a  petition  of  objection  in  wliichbew 

various  except  ions  to    the  Ameen's  enqui 

The  Judge,  however,   refused  to  look  i 

them    because   the    petitioner  was  uot 

minor's  guardian.     We  do  not  see  bow 

Ameen's  enquiry,  granting  tliatit  erabr 

the   whole   of  the   wassilat  due  under 

decree,  can  bind  the  minor,  for  it  is  dear 

she  wns  not  represented  during  ihateuqi 

Munohur  Doss  refused  to  act,  nnd  was 

present  at   the    Ameen's  investigation, 

Nund  Coomnr  had  at  that  time  no  nuilw 

to  represent  the  minor,  and  was  not  allc 

to  object  to  the  Ameen's  calculations  J 

they  were  concluded.     It  has  been  contei 

that  the  Judge  gave  Nund  Coomar ibeop 

of  another  enquiry.     There  is  no  men 

of  this  concession   in    the  Judge's  decii 

but  we  gather  from  the  seriatah  kyfeut 

the  recoid   that  Nund    Coomar  was  tol< 

attend   the  Ameen  at  another  local  euqi 

but  did  not  do  so,  and  that  a  fui-tlier  appi 

fion  from  him  for  permission  to  hare  a  f 

enquiry  was  rejected.     Be  this  as  it  t 

however,    when    Munohur   Doss  refugee 

act,   the  decree-h(dder  ought  to  lm?eto 

steps  to  have  the  minor,  his  judgment-delj 

properly  represented,  and  as  he  did  not 

so,  I  do  not  think  that  the  Ameen's  euqi 

into  the  amount  of  the  mesne  profits  due 

the  decree,  and   which  enquiry  was  orde 

at   the   instance  of  the  first  8  annas  sb 

holder,   can   in    any  way   bind   tlie  niii 

Munnee  Bibee. 

But  in  any   case  the  present  execoH 
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would  be  bad  io  Inw.  A  decree  cannot  be 
ezecated  by  parchosers  of  aliquot  parts  of 
it  piece-meal  and  Gobiod  Bnin's  application 
to  execute  hie  8  annas  share  ought  to  have 
been  rejected  in  the  first  instance.  The  rule 
has  been  laid  down  in  the  case  of  Poorno 
Cimnder  Mookerj^e  v,  Sharoda  Churn  Roy, 
XI  Weekly  Reporipr,  241,  and  in  Nobo 
Kishore  Mojoomdar  v,  Anund  Mohun 
Mojoomdar,  XVII  Weekly  Reporter,  19,  and 
in  accordance  with  it  the  present  decree- 
\ko)der'8    application    for   execution   of   the 

hilf-decree  cannot  be  allowed. 
We  tiiink  that  th^  appeal  should  be  allowed 

aid  the  Judge's  order  reversed.     Costs  two 

gold  moliurs. 


The  9th  March  1875. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chuuder  Mi  tier,  Judges, 

Rat  Suit^Special  Appeal— Act  VIII  (B.C) 
of  1869  s,  102. 

Case  No.  236  of  1874. 

S^dal  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Bhaugutpore^ 
dated  the  \Oth  November  1873,  reversing 
a  decision  of  the  Moonsiff  of  Madhepore, 
dated  the  I6th  June  1873. 

"MaLaraj  Coomar  Nitressur  Singh  (Plaintiff) 
Appellant, 

versus 

Jhotee  Tely  (Defendant)  Respondent. 

Baboo  Bhyruh  Chunder  Banerjee  for 
Appellant. 

Baboo  Hureehur  Nath  for  Respondent. 

In  a  suit  for  arrears  of  rent  on  the  basis  of  a  shiro- 
sunifa,  where  the  rjot  denied  that  he  had  executed  that 
^ocmnent,  and  produced  evidence  to  show  that  the  rates 
vieotioned  in  it  were  not  correct,  hrld  that  there  was 
■SO  question  of  right  to  vary  the  rent,  and  that  the  case 
aberefore  did  not  come  under  Act  VIII  (B.C.)  of  1869 
*102. 

Glover y  J, — This  was  a  suit  for  arrears  of 
rent  under  a  hundred  rupees  in  value,  and 
ilie  first  question  to  be  considered  is  whether 
under  Section  102  of  Act  VIII  (B.C  )  of 
1869  a  special  appeal  liet>.  It  has  been  con- 
tended  by  the  pleader  for  the  special  appel- 
lant, that  in  this  case  there  was  an  attempt 
made  hj  the  plaintiff  to  vary  the  rent  hitherto 
paid  by  the  ryot,  and  that  therefore,  under 
tlie  precedent  of  tlie  9th  Weekly  Reporter, 


page91,  Golnni  Mahomed  Shaha  i;.  Sharoda 
Pershad  Mullick,  a  special  appeal  would  lie. 
Without  going  into  the  circumstances  of 
that  case,  which  appear  from  the  judgment  of 
the  Judge)  to  be  different  from  those  now 
before  us,  it  is  sufficient  to  say  that  here  the 
plaintiff  sued  the  defendant,J  ryot,  on  the 
basis  of  a  shironaniah  claiming  a  certain 
amount  as  rent  upon  a  contract  made  between 
the  parties.  The  ryot  denied  that  he  had 
ever  executed  the  shironamnh,  or  that  the 
rate  mentioned  therein  was  a  proper  rate  of 
rent,  and  he  produced  certain  evidence  to 
show  that  the  rates  mentioned  in  the  shiro- 
narnah  were  not  correct.  There  was  no 
doubt  a  dispute  between  the  parties  as  to 
what  was  the  rate  of  rent  paid  previously. 
But  it  is  quite  clear  that  the  Judge  did  not 
decide  any  question  of  right  to  enhance  or 
any  question  of  right  to  vary  the  rent  of 
the  ryot,  and  it  was  only  in  a  case  of  that 
sort  that  Section  102  Act  VIII  (B.C.)  of 
1869  allows  a  special  appeal. 

The  appeal  is,  therefore,  rejected  with 
costs. 

Hitter,  •/. — I  concur. 


The  10th  March  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Evidence  Act  (I  of  1872 J  s.  SS^ Deposition-- 
Personal  Testimony, 

Case  No.  1836  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  \st  Subordinate  Judge  of  Hooghlyy 
dated  the  Wth  May  1874,  reversing  a 
decision  of  the  Officiating  Sudder  Moon* 
siff  of  that  district,  dated  the  3lst 
December  1873. 

Bhoobun  Moyee    Dossee   and    another  (two 
of  the  Defendants)  Appellants, 


Umbica  Churn  Sett   and   others   (Plaintiffs) 
Respondents, 

Mr.  C.  Jackson  and  Baboo  Mohinee  Mohun 
Hoy  for  Appellants. 

Baboos  Sreenath  Doss  and    Taruch  Nath 
Sen  for  Respondents. 

A  deposition  made  by  a  person  wherein  be  denied 
on  oath  that  be  had  presented  a  certaia  petition  in 
Coart  which  purported  to  be  from  him,  was  held  Uy  be 
ioadmiflsible  as  evidence  under  Act  I  of  1872    a.  33, 
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l>eoattM  <th«  periui  nught  htve  ^eto  broagfat  into  Oomt, 
but  WM  Bot  brought  by  those  who  pleaded  the  aaid 
deposition. 

Jackson,'  J, — Ws  think  that  the  defend- 
jiuts  are  doi  en  titled  to  relj  upon  the  hai' 
oi'  Umitntioq  in  this  case,  inasmuch  rs  there 
geems  to  have  been  good  evidence  to  show 
that  Chundee  Churn,  wlio  was  the  furzee 
of  the  defendauts,  and  eflfected  the  purcliase 
on  their  behalf,  diH  put  io  the  petition 
referred  to  on  the  7«l»  April,  wiihdrawlDg 
his  claim  to  a  certificate  of  purchase  in 
respect  of  the  16  anna?,  and  unreservedly 
admitting  the  riglit  of  the  plaintitTB  to  an 
S-nnna  share.  TIte  defendants  sought  to 
^et  rid  of  the  efieoi  of  this  petition  by 
produoint;  a  deposition  made  by  tliis  Chuodee 
CItum  on  another  occasion,  in  which  it  is 
said  he  dt^uied  on  oath  that  he  presented 
this  petition.  It  is  asserted,  and  apparently 
not  denied,  that  Chundee  Churn  has  been 
since,  fw  he  w:as  at  the  liime  of  the  purcliase, 
in  the  sei*vice  of  tlie  defendants.  He  was, 
.tlie^e&re,  a  person  wl^om  the  defendants 
mi^ht,  if  they  thought  fit,  have  produced 
in  Court  and  examined,  but  they  did  not 
do  80.  On  the  other  side,  the  plaintiffs 
aitpear  to  have  taken  every  step  they  could 
to  get  him  into  Courts  but  they  were  unsuc- 
cessful. Under  this  circumstance,  under 
Section  33  of  the  Evidence  Act,  the  previous 
deposition  oonid  not  be  used  ne  evidence. 
It  seems  to  us  tliat  tlie  Subordinate  Judge 
luid  good  grounds  for  his  finding  reversing 
the  decision  of  the  Moonsifi^  and  that  there 
is  ample  and  aeriouH  suggestion  of  mala 
fides  on  the  part  of  the  defendants  in  this 
matter.  We  think  the  special  appeal  must 
be  disouBsed  with  costs. 


The  10th  March  1875. 
Present  : 

The  Hon'ble  Louis  S.  Jackson   and  W.  F. 
McDonell,  Judges,* 

Specially  regUtsred  Bond-^Act  XX  of  1 866  *.  66 
— Second  Decree  for  Interest  -Mortgagees 
Lien — Voluntary  Payment, 

Case  No.  79  of  1S74. 
Regular  Appeal  from  a  decision  passed  by 
the  2nd   Subordinate  Judge  of    Backer- 
gunge,  dated  tke  I9th  January  1874. 

Muthoora  Mohun  Roy  Chowdhry  and  others 
(Plaintiffs)  Appellants, 

versus 

Pearee  Mohun  Shaha  and  another  (Defend- 
ants) Respondents. 


Btib&o  Askootosh  Dkttr  l^^r  AppetUhts. 
Baboo  i^alee  Mohun  Doss  for  Eespoadenta* 

1*  lent  money  to  8  upon  a  specially  registere*  tam- 
dook  pledfpng  mmovtekble  property,  and  aftervarii 
obtaioed  a  decree  ondor  Act  XX  of  1866  s.  i^  ioi 

eriocipal  and  interest.  More  than  four  years  Ut«r,  U 
rough t  a  further  suit  against  S  to  recoyer  the  interest 
doe  under  the  tame  bond.  Meaawhile  plaintifs  tlM 
lent  money  to  S  under  a  bond  by  vhich  the  ium 
property  was  pledged,  and  also  recovered  a  decree  iq 
execution  of  which  the  property  was  sold.  P  then 
proceeded  to  attach  the  same  proper^  in  eaceeatkn  ef  ! 
his  second  decree  when  plaintiffs  objected  under  Act  { 
VIII  of  1859  8.  246,  but  ineffectually ;  and  after  Ihit,  u 
protect  the  property  which  they  had  purehaseA,  tbey 
ftaid  a  aom  of  money  into  Court  whioh  was  subsequenily 
taken  out  by  P.    They  now  sue  to  recover  that  mooej: 

Held  that,  after  execution  of  Fs  first  decree  agaiiwt 
S,  he  was  not  entitled  to  a  second  decree  for  intoreitM 
as  to  reserve  a  lien  upon  the  property  pledged ;  and  hid 
therefore  no  right  to  take  out  tlie  money  deposited  bf 
plaintiffs. 

Hrld  that|  under  the  circumstances  the  payment  of 
the  money  into  Court  was  not  a  voluntary  paymeat,  and 
the  plaintiffs  were  entitled  to  recover  it. 

Jackson^  J. — The  present  suit  is  hroaght 
by  the  plaintiffs  who  nr-^  descrii'ed  as  money- 
lendera  against,  first,  ^atee  Moliun  Siwl^ 
and  secondty,  Shoshee  Blioosun  Bliaito* 
cliagee  under  the  following  cit-'cumstances  :— 
Pearee  Mohun  Shnlia  appears  io  have  lest 
mobej  to  Shosheo  Bltooetin  upon  H  speoiitfy 
registered  tumsook  piedi^iog  immoveable  i 
property*  He  proceeded  upon  tJiat  tumsook,  ' 
and  obtained  from  the  Court  having  juris- 
diction a  decree  undt^r  Ssction  63  Act  KX  ' 
ol'  1866  for  tlie  principul  amount  with  intff' 
est  due  up  io  the  date  of  the  decree.  Thii 
d^'cree  bore  date  the  20th  Dt'Cember  1866, 
corresponding  with  Pous  1273.  Petree 
Mohnn,  if  lie  had  chosen,  might  iiave  applied 
immediately  for  execution  of  ihnt  decree.  | 
It  does  not  appear  prt^cieely  when  it  was 
executed,  but  it  is  evident  that  coiisidenbie 
delay  must  have  taken  place,  because  Pearee 
Mohun  afterwards  in  1871  bron^t  a  fartler  j 
suit  against  Shoshee  Bhoosun  to  recover  the 
interest  due  under  the  same  bond  for  i 
period  of  more  than  four  years,  from  which 
it  seems  that  the  principal  amount  must  harv 
remained  unrecovered  for  that  period  subsfi' 
quent  to  the  date  of  ihe  decree.  In  tke 
meanwhile  the  phdntiflfe  in  1277  also  M 
money  to  Slioshee  Bhoosnn  likewise  under » 
bond  by  which  the  same  property  "•' 
pledged,  and  they  also  recovered  a  decree 
against  hira.  The  property  was  put  up  to 
sale,  and  was  sold  on  the  6th  February  1872. 
Pearee  Mohun  Shaha  then,  having  got  hi* 
second  decree  already  mentioned,  proceeded 
to  attach  and  sell  the  immoveable  property 
in  satisfaction  of  that  decree  when  the 
plaintiffs  objected   under  Section  24<,  but 
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ineffectaallj  ;  and  after  that,  in  order  to  pro- 
tect the  property  which  they  had  purcliased, 
they  paid  into  Court  the  sumofRs.  3,100^ 
wliich  was  afier wards  taken  out  hy  Pearee 
Hob  an  Shaha. 

The   present    snit    is     to     recover     that 
money,    and   to    obtain   a    declaration   that 
the   property  had   been  purcliased  by  them 
free    from   any   lien   in    respect  of    Pearee 
Hohun's  bond.     The  plaint  makes  a  formal 
allegntion  of  fraud  and  collusion  against  the 
two   defendants,   and  in  support  of  that  alle- 
gitioQ    evidence  was   given    to   show     that 
Shoehee  Bhoosun,  instead  of  appealing  against 
tbe  second  decree  obtained  by  Pearee  Mohun 
•8  the  plaintiffs  say  he  ought  to  liave  done, 
eormptly   took   out  the    sum   of    Rs.   700 
which  was   in  deposit,  and   abstained   from 
fiUng   an   appeal.     In    the   trinl   before   the 
Court  below  all  these  facts  were  found  to  be 
tme,  and  the  Subordinate  Judge  came  to  the 
conclusion  that  Shoshee  Bhoosun  hod  taken 
the    Rs.   700,    and     therefore    in    collusion 
with     Pearee    Mohun     omitted    to    appeal 
%%ainst  the  second  decree  obtained  by  him. 
Bat  the  Subordinate  Judge  was  of  opinion 
^t  Pearee  Mohun  was  not  precluded  by  the 
Int  decree  which  he  obtained  under    Sec- 
tion 63  of  the  Registration  Act  from  pro- 
ceeding   further    and    obtaining   a   further 
decree  in  respect  of  the  interest  whicli  he 
liad  not   recovered   under  the  first   decree. 
Be,  therefore,  considered  that  the  second  suit 
•ad  the  decree  were  regular  and  proper,  that 
the  piaiuiiffs  had  purchased  the  mortgaged 
property  subject  to  Pearee  Mohun's  lien,  and 
lie  therefore  refused   to   give    plaintiffs    a 
(leeree  for  that  sum. 

The  question    whether  the  holder   of  a 
bond   specially   registered   who    recovers  a 
decree  under    Section   63   is  competent  to 
j      proceed    further     on   the     same     cause    of 
;      Bction  has  lately  been    discussed  by   a  Full 
*      Bench.     The  judgment   has   not  yet   been 
reported  ;*  but  as  I  was  one  of  the  Judges 
who  composed  the  Full  Bench,  I  may  state 
that  the  effect  of  that  decision  as  I  under- 
stand it  is  that  in  respect  to  the  amount  to 
be  recovered  under  the  bond,  the  party  who 
elects    to  proceed    under   Section    63,   and 
obtains    a    decree   under   that   Section   has 
exhausted  his  cause  of  action  ;  but  that  in  the 
event  of    failure    to    recover    the   amount 
decreed  to  him  under  that  Section,  and  in  the 
event  of  the  property  pledged  having  been 
transferred  to  another  person,  he  may  bring  a 
Suit  against  that  other  person  jointly  with 

•  Ante,  p.  187. 


the  vendor  to  enforce  his  lien  upon  that 
property.  In  the  case  before  us,  it  seems  to 
be  specially  inequitable  that  Pearee  Mohun 
should  be  permitted  to  bring  a  second  suit 
for  interest  at  the  rate  of  18  per  cent,  per 
annum,  and  enforce  it  to  the  prejudice  of  the 
present  plaintiffs,  inasmuch  as  no  justification 
of  his  second  decree  after  the  execution  of 
his  first  decree  is  stated  ;  and  the  plaintiffs, 
who  lent  their  money  in  1277,  might  well 
have  believed  and  probably  did  believe  that 
they  obtained  a  good  lien  upon  the  property 
pledged  to  them,  and  that  Pearee  Mohun  had 
no  further  claim  a^rainst  that  same  property. 
We  think,  therefore,  that  Pearee  Mohun 
had  no  right  to  recover  the  amount  of  inter- 
est by  the  second  decree  against  Shoshee 
Bhoosun  so  as  to  reserve  a  lien  upon  the 
property  pledged,  and  that  consequently  he 
was  not  entitled  to  take  out  the  sum  of 
money  deposited  by  the  plaintiffs  Rs.  3,100. 
There  has  been  another  discussion  before  us 
to-day  on  the  subject  of  voluntary  payment, 
but  we  may  take  it  that  the  claim  was  made 
under  such  circumstances  that  the  plaintiffs 
were  obliged  to  take  care  of  their  own 
interests,  and  are  therefore  justly  entitled  to 
recover  the  money  paid  by  them.  We  think, 
therefore,  that  they  are  entitled  to  that 
amouut  with  interest  at  the  Court  rate  of  six 
per  cent,  per  annum.  The  appeal  will  be 
allowed  with  costs. 


The  12th  March  1875. 

Present  : 

The  Hon'hle  Louis  S.  Jackson  and  W.  F. 
McDouell,  Judges, 

Act    VIII  of  1359  s,   97 -^Permission   to    sue 
again — Appeal — Jurisdiction, 

In  the  matter  of  Omesh  Chunder  Mundal, 
Petitioner^ 

versus 

Thakoor  DossMookerjee,  Opposite  Party. 

Baboo  Mohinee  Mohun  Roy  for  Petitioner. 

Baboo  Opendro  Chunder  Bose  for  Opposite 
Party. 

A  suit  which  was  brought  in  a  MoonsiflTs  Court  hav- 
ing been  withdrawn  after  issues  joined,  with  permissien 
to  sue  again,  it  was  brought  again  and  decided  against 
plaintiff,  but  was  re-opened  on  an  application  for  review, 
and  decreed.    The  defendant  appealed,  and  the  District 
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Judge  questioned  the  propriety  ol  the  order  reserving  to 
plaintiff  permission  to  sue  again. 

Hkij),  that  the  Judge  had  no  power  to  enter  into  that 
qoestioiL 

Jackson,  •/. — It  appears  to  us  that  the 
Judge,   iu    reversiug   the  judgment  of  the 
Mooiisiff  on    the   grounds   stated,    has  goue 
beyond  his  competence.     Tiie  Judj^e  himself 
states  that  the  ''suit  had  been  brought  in  th^ 
first  instiinoe  as  No.  776  of  1873,  and  wiuj 
withdrawn  hj  the  plaiutiff  after  ii^sues  joined 
with  peimibsion  to   sue   uuain."     He  8»yd  : 
"It  was   then  brought  under  No.    1090  of 
"  1873,  and  was  decided  against  plalntififunder 
"  Section  148,  but  was  re-opened  on  an  appll- 
"  cation  for  review.    It  hus  now  been  decreed 
"in    plaintiff's    favour,  and    the    defendant 
"  appeals."     The  Judge   afterwards  states  : 
*'  But  the  main  question  now  is  whether   the 
"  plaintiff  having  withdrawn  his  suit  No.  776 
"  with  reserved  permission  to  sue  again,  such 
<«  reservation  was  properly  made,  or  whetlier 
"  the    case   should    not    be   treated   as  res 
*^  judicata" — He  then  observes  tliat  the  case 
in   III   B.  L.   Reports,   P.  C,  48,  Waison 
versus  the  Collector  of  Rigshuhye*  seems  to 
be  exactly  in  point.     Now  tiiatcase  is  not  in 
point,  because  that   was   a  snit  commenced 
before  the  passing  of  Act  YIII  of  1859,  and 
as    observed    by    their     Lordships    of    the 
Judicial   Committee  the  law  before  the  pass- 
ing of  the  Civil   Procedure   Code   contained 
uo   provision    under   which  a  suit  could  be 
dismissed  with   leave   to  bring  a  fresh  duit. 
The   circumstances  of   that  case   are   very 
familiar  to  me,  because  I  happened  to   be  ihe 
Judge  of  Rajsliahye  who  made    ihe  order. 
The   circumstances  were  of  a  peculiar  kind, 
and  it  is  difficult  even  now  to  see  what  other 
order  could  have  been  made.     But  that  has 
nothing   to   do   with   the   present   case,   for 
Section  97  says  expressly  : — "If  the  plaintiff 
"at  any  time  before  final  judgment  satisfy 
"  the  Court  that  there  are  sufficient  grounds 
"for  permitting  him  to  withdraw  from  the 
"suit  with  liberty  to  bring  afresh  suit  for 
"  the   same  matter,  it  shall   be  competent  to 
"  the  Court  to  grant  such  permission  on  such 
"  terms  as  to   costs  or  otherwise   as  it  may 
"  deem  proper."    Now  if  the  Legislature  had 
mPAiit.  tn  limit  that  power  to   a  period  before 
ig  of  issues  or  before  the  cemmence- 
ihe  trial,  it  would  have  said  so,  but 
I  are  "  at  any  time  before  final  judg- 
No   doubt   the    further    the   case 
before   decision     and    the   greater 
tit  it  has  gone,  the  greater  must  be 

♦  12  W.  K.,  F.  C,  48. 


the  caution  with  whicli  discretion  under  this 
Section  should  l)e  exercised,  hut  the  Court 
having  {^ranted  tlie  leave  and  proceedings 
having  again  commenced  under  that  leave,  it 
appears  to  us  that  the  District  Court  had  uo 
power  to  enter  iuto  the  question  of  the 
propriety  of  the  Moousiff^s  order  iu  graotiog 
the  leave. 

As  to  the  other  point  relating  to  ilie  re- 
opening of  the  cube  on  an  application  for 
review,  we  do  noi  quite  uoderstand  ilia 
Judge  on  that  point.  He  seems  to  o<nii>idtfr 
that  the  reasons  given  by  the  Moonsiff  were 
not  such  as  justified  him  iu  accepting  ilid 
evidence,  but  as  a  matter  of  fact  he  did 
accept  the  evidence.  The  judgment  of  the 
Judge  must  be  quashed,  this  rule  must  be 
made  absolute,  and  the  appeal  must  be  tried 
on  its  merits.     Costs  Bs.  16. 


The  12th  March  1875. 

Present : 

The   Hon'ble    L.   S.   Jackson    and    W.  F. 
McDonell,  Judges. 

Application  under  Act  XL  of  1858. 

Case  No.  19  of  1875. 

Miscellaneous  Appeal  from  an  order  pau' 
ed  by  the  Judge  of  Hooghly^  dated  the 
iSth  January  iS75. 

Koosoom  Kaminee  Debee   (Petitioner) 
Appellant, 

versus 

Chunder  Kant  Mookerjee  and  others  (Ql'jec- 
lors)  Respondents, 

Mr.    W.    C.   Boner jee  and    Baboo   Poorno 
Chunder  Mookerjee  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

An  application  for  a  certificate  under  Act  XL  of  185S 
need  not  refer  to  the  estate  of  the  deceased,  bat  ougitf 
merely  to  set  forth  that  there  is  property  to  which 
the  minor  is  entitled,  and  of  which  the  appucaat  eiaims 
the  right  to  have  charge. 

Jackson^  J. — The  appellant  in  this  case, 
who  is  the  widow  of  one  Jogendro  NatUi 
Mookerjee,  applied  on  the  death  of  her 
husband  for  a  certificate,  under  Act  XL  of 
1868,  to  administer  to  the  property  to  whicli 
her  iiifaut  son  was  entitled.  She  appears  to 
have  expressly  stated  In  her  applicatiou . that 
she  only  applied  iu  respect  of  what  had  been 
the  separate  property  c/f  her  deceased  hos- 
band,  and  did  not  apply  ia  respect  of  the 
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undivided  shnre   of   the  joint   property   of 

wl  Btch  her  Iiuslmnd  liad  been  one  of  the  co- 

sliairers.    The  Jadsre,  on  what  grounds  we 

4)0    not   understnnd,    gives    this    reason    for 

refusing  the  application.     He  says  : — "  The 

'*  present    application    cannot    be    accepted 

"  liecauseit  does  not  refer  to  the  entire  estate 

"  of  the  deceased,  hut  only  to  a  portion  stated 

*•  to  be   his   own  separate    property."     Now 

ao  application  of  this  kind  need  not  refer  to 

tlie  estate  of  the  dec**ased  person,  but  should 

merely  set  forth  that  there  is  f>roperty  to 

wlitcii   the  minor   is  entitled  and  of  which 

the  applicant  claims  the  rijrht  to  have  charpe. 

A»  far  as  we  see   it  is  in    fact  admitted   for 

tlie  respondent,  and  (here  is  no  objection  that 

the  widow  is  the  next  friend  of  the  minor, 

«nd  there  is  no  reason   why  she    slmuld   not 

b*»  allowed  the  c»*rtificate  she  prays  for  nnder 

the  Act.     It  appears   to  us  that  the  Jud^e 

oneht  not    to  have  refused   the  application, 

and  that  his  order  should  be  set  aside   with 

costs,  three  gold  mohurs. 


The  12th  March  1875. 

Present  : 

The   Hon'ble    F.   A.    Glover    and   Romesh 
Chunder  Mitter,  Judges, 

Remami  to  Lower  Appellate  Court — Code  of 
Civil  Procedure  s,  354. 

Case  No.  238  of  1874. 

Sftcial  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneahy  dated  the  \%th 
December  1873,  reversing  a  decision  of 
the  Moonsiff  of  Kishengunge^  dated  the 
16M  April  1873. 

Shaikh  Umer  Ali  (one  of  the  Defendants) 
App^ellantf 

versus 

Shaikh  Rumzan  Ali  (Plaintiff)  Respondent, 

Mr.  C,  Gregory  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

Where  a  Subordinate  .ludjife's  decision  in  appeal  was 

•not  a  right  decision  (his  ordern  having  been  impossible 

of  execution),  the  District  Jndge  Avas  held  to  have  been 

empowered  under    Act    VUI  of  I8o9  s.    854  to  send 

the  case  back^  after  fixing  an  issue,  for  u  finding. 

Gioftery  J, — Tais  was  a  suit  by  the  plaintiff 
for  the  recovery  of  tlie  person  of  his  alleged 
wife,  Mussnmut  Laroo.  The  defendant 
Umer  Ali,  who  is  Mnssamut  Laroo's  brother, 
pleaded  in  the  first  instance   that  tliere  had 


been  no  marriage  between  the  parties,  and 
that  the  f^irl  was  a  minor  at  the  time  the 
plaintiff  alleged  tlie  marriage  to  have  taken 
place. 

Tlie  Moonsiff,  before  whom  the  case  first 
cnme,  after  summing  up  the  evidence  and 
stating  his  opinion  that  the  girl  was  of  full 
age  at  the  time  of  the  alleged  marriage, 
arrived  at  the  conclusion  that,  for  the  pur- 
poses of  the  suit,  Mnssamut  Laroo  ought  to 
be  considered  a  minor.  He  then  went  on 
to  consider  other  questions,  and  finding  that 
the  plaintiff  had  failed  to  prove  the  marriage, 
dismissed  his  suit. 

'i'herenpon,  an  appeal  was  made  to  the 
Subordinate  Judge.  He  considered,  and  we 
think  very  properly,  that  the  way  in  which 
the  Moonsiff  had  decided  the  question  of 
Mussamnt  Liiroo's  minority  was  not  the  proper 
way,  and  he  directed  the  Moonsiff  to  appoint 
three  respectable  and  trustworthy  women 
to  go  and  see  Mnssamut  Laroo,  and  to  find  out 
from  their  statements,  and  from  any  other 
evidence  which  the  plaintiff  could  give, 
whether  Mussamut  Laroo  was  really  a  minor 
at  the  time  of  her  alleged  marriage  with  the 
plaintiff.  The  Moonsiff  failed  to  carry  out 
this  order,,  and  sent  a  proceeding  to  the 
Subordinate  Judge,  stating  that  he  found 
it  impossible  to  procure  the  attendance  of 
three  women  of  the  class  described.  Upoa 
which  the  Subordinate  Judge  directed  that 
if  women  of  position  could  not  be  had,  the 
Moonsiff  should  get  other  women  to  prove 
the  point  before  him.  Upon  tliat  the  Moonsiff 
cnlled  upon  the  plaintiff  to  produce^  or  to 
assist  iu  finding  the  women  witnesses  re- 
quired, and  on  his  failing  to  do  that,  he  again 
dismissed  his  case.  Thereupon  there  was 
an  appeal  to  the  Judge,  Mr.  Ward,  who  con- 
sidered that  the  method  adopted  by  the 
Subordinate  Judge  to  fix  the  date  of 
Mussamut  Laroo's  birth  was  altogether  im- 
proper ;  and  he  sent  back  the  suit  to  the 
Court  of  first  inRtance,witK  ^directions  to 
take  certain  evidence  and  to  decide  upon  it 
the  real  point  in  qrtestion,— via?.,  the  date  of 
Mnssamut  Laroo's  birth. 

Asainst  this  order  there  is  a  special  appeal : 
and  it  is  contended  by  Mr.  Gregory  that 
the  plaintiff  having  had  every  opportunity 
of  proving  the  legality  of  his  marriage, 
ought  not  now  to  have  a  new  case  made  for 
him,  or  be  given  another  opportunity  of 
proving  it;  it  was  contended  moreover  that 
the  Judge  had  no  power  to  remand  the  case. 

Now  it  is  quite  clear  that  the  orders  of 
the  Subordinate  Judge  were  impossible  of 
execution.     No  amount  of  women  witnesses 


Digitized  by 


Google 


348 


Civil 


THB   WEEKLY   REPOttTER.       Rulings.     [Vol.  XXIII. 


by  merely  looking  at  Laroo  could  possibly  tell 
ivbat  tbe  girl's  exact  age  was,  or  settle  tbe 
questioD  as  to  the  date  of  her  birth  other 
than  by  guess. 

It  cauuot  be  said,  we  think,  that  the  deci- 
sioD  of  the  Subordinate  Judge  was  a  right 
decision  on  the  question  before  him,  and  if 
it  was  not,  then  under  Section  364  the 
Judge  was  empowered  to  send  the  case 
back,  ailer  fixing  an  issue,  as  he  has  done, 
for  a  finding. 

It  is  said  that  the  Judge  had  no  authority 
to  take  the  case  out  of  the  hands  of  the 
Subordinate  Judge,  but  that  Subordiuaie 
Judge  is  no  longer  in  the  district ;  and 
it  is  not  contended  that  the  parlies  to  the 
suit  liave  been  in  any  way  prejudiced  by 
the  transfer. 

The  special  appeal  is  dismissed  with  costs. 
Vakeel's  fees  one  gold  mohur. 


Tbe  12th  March  1875. 

Present : 

The  Hon'ble  A.  G.  Macpherson,  Ojffg.  Chief 
Justice^  and  the  Hon'ble  G.  G*  Moms, 
Judge. 

Act  XL  of  1858  s.  12-^ Collector —Court  of 
Wards— Act  IV  (B.C.J  of  1870  «.69— A/inor. 

Cases  Nosi  306  to  310,  314,  and  315  of  1873. 

Regular  Appeals  from  a  decision  passed 
by  the  Subordinate  Judge  of  Shahabad, 
dated  the  6th  September  1873. 

Abdool  Hye,  Manager  on  behalf  of  the 
Court  of  Wards  (Defendant)  Appellant, 

versus 

Baboo  Mitterjeet  Singh  and  others  (Plain- 
tifiis)  Respondents, 

Mr.  J.  P.  Kennedy  for  Appellant. 

JUr.  J.  T.  Woodroffe  for  Respondents. 

On  27th  July  1871,  a  diaqualifled  proprietor  B  signed 
a  doly  attested  docament,  declaring  he  had  adopted  a 
boy  by  name  D,  the  next  heir  R  signing  a  declaration 
of  his  approval  of  the  adoption.  Before  sanction  of  the 
Meutenant-Grovem  or  could  be  obtained  under  Act  IV 
(B.C.)  of  1870  8.  74,  Bdied,  and  the  sanction  was  subse- 
quently refused  on  the  ground  of  B's  death.  On  appli- 
cation made  under  Act  XXVII  of  1860,  the  Judge,  on 
28th  March  1872,  found  the  adoption  good,  and  appointed 
one  P  to  be  guardian  of  the  minor  D,  and  directed 
the  estate  to  be  placed  under  the  management  of  the 
Court  of  Wards. 


M,  a  judgment-creditor  of  R's,  baling  to  execute  his 
decree  against  the  estate  of  B,  brought  a  suit  to  have 
it  declared  that  R,  as  heir,  had  inherited  all  B's  property, 
and  that  he,  M,  was  entitled  to  have  that  property 
attached  and  sold  in  satisfaction  of  his  decree.  The 
only  defendants  were  A  H,  manager  under  the  Coon 
of  Wards  and  R.  The  Sub-Judge  gave  plaintiff  a  decree, 
declaring  that  D  was  not  the  legally  adopted  sou  of  B. 
lliis  was  appealed  from : 

Hbld  that  the  Judge  had  no  power  to  make  any  such 
order  as  that  of  the  ?8th  March  1872,  in  regard  to  the 
Court  of  Wards.  What  he  had  power  to  do  under  Act 
XL  of  1858  s.  12  was  to  direct  the  Collector  to  take 
charge  of  the  estate,  and  it  would  then  have  become  tbe 
duty  of  the  Collector  to  appoint  a  manager  and  a  guar- 
dian in  the  same  manner,  Ac,  as  if  the  minor's  proper^ 
and  person  were  subject  to  the  Court  of  Wards. 

Held  that  the  minor's  interests  were  not  properly 
represented  before  the  Sub-Judge,  whose  decree  therefoit 
could  not  stand  so  as  to  affect  the  minor,  and  that  ihe 
minor  must  be  made  a  jMity  strictly  in  tbe  manner 
prescribed  by  Act  IV  (B.C.)  of  1870  a.  69. 

Macpherson^  C.J. — Bindessurbb  is  said 
to  Lave  been  a  diequuliBed  proprietor,  wIiobb 
estate  was  in  the  bunds  of  tbe  Court  of 
Wards.  We  are  now  told  (aud  it  very  likely 
is  true)  that  his  estates  were  uuder  (ho  cara 
of  tbe  Collector  uuder  Section  11  of  Act 
XXXV  of  1858,  he  being  a  person  of  weak 
intellect,  though  not  a  lunauc.  He  uever  wai 
married  :  and  if  he  died  \titbout  adoptiug 
a  son,  a  relation  named  Rithbuojun  waa 
his  heir. 

On  the  27 tb  July  1871,  Bindessuree  signed 
a  document,  declaring  he  had  adopted  a  boy 
by  name  Desputti,  a  near  relative,  aad  ooe 
whom  he  might  properly  adopt.  This  docu- 
ment was  attested  by  the  Collector  aud  the 
Civil  Surgeon  of  tbe  District  aud  Rithbuojun, 
the  next  heir,  signed  a  declaratron  of  bis 
approval  of  the  adoption,— the  Collector 
attesting  his  signature  also. 

By  Section  74  Act  IV  (B.C.)  of  1870, 
**  no  adoption  by  any  word,  and  uo  writtea 
"or  verbal  permission  to  adopt  given  by 
''any  word  is  to  be  deemed  valid  without 
''  the  previous  consent  of  Che  Lieutenant- 
**  Governor,  &c.*'  Before  such  sanctioo 
could  be  obtained,  ou  the  3l8t  July  1871 
Bindessuree  died.  The  Collector  subse- 
quently tried  to  get  tbe  Lieu teuaut-Go vera- 
or's  sauctiou :  but  the  man  being  dend, 
it  was  refused  on  the  10th  of  January  1872. 

Bindessuree  being  dead,  an  application  to 
the  Judge  of  the  District  was  made  by 
Rithbuujun  for  a  certificate  uuder  Act< 
XXVII  of  1860  (to  collect  debta,  &c.) ;  and 
two  female  relations  of  Desputti  also  applied, 
setting  up  his  adoption,  and  claiming  to  be 
appointed  his  guardian,  &C.,  under  Act  XL 
of  1858. 

On  the  28th  of  March  1872,  the  Judge, 
after  going  at  length  into  the. case,  found 
the  adoption  good,  notwithstanding  (hat  the 
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Lieutenant.Goyernor  never  consented  to  it : 
and  he  appointed  Poorbooraj,  one  of  the 
appHcaots,  to  be  guardian  of  the  person  of 
tlie  minor,  and  ordered  "  the  estate  under  Sec- 
''  tion  12  Act  XL  of  1858  to  be  placed  under 
**  the  manngement  of  the  Court  of  Wnrds." 
The  Judge  had  no  power  to  make  any  auch 
oixlf r  as  regards  the  Court  of  Wards.  Wliat 
the  Judge  hnd  power  lo  do  under  lliis  Sec- 
tion 12  was  to  direct  tlie  Collector  to  take 
cJiai^e  of  the  estate.  If  so  directed,  it 
would  then  hare  become  tlie  duty  of  the 
Collector  ro  **  appoint  a  mnmiger  of  the  pro- 
*^perty  of  the  minor,  and  a  gutirdiau  of  his 
"person  in  tlie  same  manner,  ...  so  far 
"  as  the  same  may  be  applicable,  as  if  the 
"property  and  person  of  the  minor  were 
"subject  to  the  jurisdiction  of  the  Court  of 
"Wards."  It  is  an  entire  mistake  to  sup- 
pose that,  under  Section  12  of  Act  XL  of 
18o8,  the  Court  of  Wards  can  be  directed  to 
take  charge. 

The  estate,  however,  apparently  is  in  the 
hands  and  under  the  manngement  of  the 
Court  of  Wfirds.  And  we  are  informed, 
although  the  matter  does  not  appear  on 
tiie  record,  that  the  Court  of  Wards  has  been 
and  is  in  possession  under  Act  IV  (B.C.). 
q(  1870,  and  not  under  the  Judge's  order  of 
tlie  28th  of  March  1872. 

Riihbnnjun    (the    next    heir    failing   the 
adoption)  v^ns  much    involved    in    debt    at 
tlie    time    Bindessuree     died.     Many    suits 
had     been     brought     and     decrees     made 
against   him.     Amongst  others,  one  Mitter- 
jeet  had  in  1863  got  a  decree  in  which  more 
than   Us.  7,000  are  claimed  as  still  due  from 
Rithbuiijun.     This  Miiteijeet  tried  (after  the 
death   of  Bindessuree)  to  execute  his  decree 
by  attaching  lands,  &c.,  which   belonged  to 
the  estate  of^  Bindessuree,  alleging  that  these 
Utids   now  belonged  to  RiUibonjun   as  his 
heir.     But  he  was  unsuccessful ;  being  met 
by  tlie  orders  of  the  Court  of  the  28th   of 
Jtffirch    1872  unholding  the  adoption,  and  by 
the  Court  of  Wards  which  was  in  charge  of 
ihe   estate.     So  he  brought  a  suit  to  have  it 
declnred    that  Rithbuiijun   was  the  heir  of 
Bindessuree,  and  had  as  such   inherited  all 
his    property,  and   that  he  was  entitled  to 
have    the   property    attached   and    sold    hi 
satisfaction    of    his    decree    against    Rith- 
buiijun. 

It  is  this  suit  which  is  before  us  in  the 
appeal  No.  306. 

On  the  2oth  of  March  1873,  the  plaint 
was  filed.  Mitterjeet  is  the  plaintiff,  and 
**  Abdool  Hye,  manager  under  the  Court  of 
**  Wiirds  of  the  estate  Itfi  by   Bindessuree, 


"&e.,  lunatic,  decea«e«1,  and  Rithbunjun, 
"  4&C."  are  the  only  defendants.  The  plaiutp 
states  that  the  suit  is  brought  "  to  obtain  an 
order  for  realization  of  the  money  covered 
hj  plaintiff's  Alecree  of  23rd  Dt^cember 
1863."  by  sale  of  the  properties  left  by 
Bindessuree,  '*  lunatic,  deceased,''  by  declaring 
the  right  of  inheriiance  of  the  judgment- 
debtor  (Rithbunjun),  and  by  dechiring 
invalid  the  adoption  of  Desputii  and  cancel- 
ling the  order  of  the  Judge  of  March  28th, 
1872.  Then  para.  1  (of  the  plaiiii)  states 
that  the  money  is  due  under  the  decree 
against  Rithbunjun :  that  the  estaie  of 
Bindessuree  devolved  upon  Rithbunjun  :  and 
that  plaintiff  applied  for  an  order  to  sell 
enough  of  it  to  satisfy  his  decree.  Para,  2 
says  that  in  order  to  continue  the  mannge- 
ment of  the  Court  of  Wards  and  protect  the 
estate  left  by  the  lunatic  from  "creditors, 
Abdool  Hye,  manager  of  the  estate  of  thn 
deceased,  in  collusiou  with  the  relations  of 
the  deceased  lunatic,  set  up  the  adoption  of 
Desputti,  &c."  In  para,  o  it  is  submitted 
that  the  lunatic  was  under  the  care  of  the 
Court  of  Wards  under  Act  XXXV  of  1858  : 
and  that  the  adoption  was  bad  because  not 
sanctioned  by  the  Lieutenant-Governor,  alsti 
because  the  proper  ceremonies  were  not 
observed,  nud  because  neither  the  child 
adopted  nor  his  natural  mother  were  present, 
&c.  The  prayer  of  the  plaint  is  for  an 
order  for  the  sale  of  the  lunatic's  estate,  m 
the  heritage  of  Rithbunjun,  the  judgment- 
debtor. 

The  defendant  sued  was  "Abdool  Hye, 
manager  under  ihe  Court  of  Wards  of  th*^ 
estate  left  by  Bindessuree,  lunatic,  deceased." 
The  minor  was  not  a  defendant.  But  the 
Court  of  Wards  appeared  and  (June  24th, 
1873)  filed  a  written  statement  "  as  guardian 
of  Desputti,  minor,  defendant."  This  wriu 
ten  statement  pleads,  Jstly,  that  Bindes- 
suree's  estate  never  having  vested  in,  nor 
been  claimed  by,  Rithbunjun,  his  creditors 
could  not  call  upon  the  minor,  who  was  in 
quiet  possession  to  prove  his  title;  2ndly, 
as  letters  of  administration  to  the  property 
of  Bindessuree  had  been  "  granted  to  the 
minor  under  the  Court  of  Wards,"  the  cre- 
ditors of  Rithbunjun  could  not  proceed 
against  the  property  until  these  letters  were 
cancelled  and  fresh  letters  granted  to  Rith- 
bunjun ;  and  3rd ly,  the  creditors  could  stand 
in  no  better  position  than  Rithbunjun,  who 
was  not  bound  to  claim  the  estate  unless  he 
pleased.  In  the  remaining  paras,  of  the 
written  statement  it  was  contended  that 
Rithbunjun  having  given  his  approval  to  the 
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adoption  was  bound  tliereby.  nn<l  neiili^r  he 
^or  his  creditors  could  impench  it :  that  all 
the  necessary  ceremonies  were  observed,  imd 
the  adoption  w«8  frood,  Section  74  of  Act 
IV  (B.C.)  of  1870,  notwiriistiinding  :  that 
irrespeciive  of  the  question  of  ndopiion,  the 
minor  took  the  property  under  the  document 
of  July  27th,  1871.  Finally,  in  the  lost 
pnrn.  the  plaintift's  right  to  recover  was 
disputed,  even  suppo^iu*;  it  to  be  established 
that  Rithbuojun,  and  not  the  minor,  took 
the  property. 

Ii  should  be  noted  that  on  the  3rd  of  Mny 
1873,  a  peiiiion  wns  presented  by  Mussamut 
Poorbooraj  praying  to  be  made  a  defendant 
IIS  guardian  of  Desputti,  the  minor.  Her 
application  was  refused,  "  as  the  Court  of 
*' Wards  is  the  gunrdian  of  the  minor,  and 
'*  there  cannot  be  two  people  guardians  of  one 
"  minor,  and  this  woman  has  no  connection 
"  whatever  with  the  case." 

The  written  statement  which  was  filed 
on  behalf  of,  and  is  Faid  to  be  the  statement 
of,  the  Court  of  Wards,  is  not  verified  in  the 
usual  way,  or  at  all.  It  is  merely  signed  by 
two  vakeel?,  and  how  the  Court  came  to 
permit  such  a  statement  to  be  filed  does  not 
appear.  Abdool  Hye  put  iu  no  written 
statement. 

On  the  24th  of  June  1873,  Riihbunjun 
also  filed  a  written  statement,  pleading  the 
adoption  of  Desputti,  and  objecting  to  the 
plaintiff's  right  to  enforce  his  decree  against 
this  estate  even  if  the  adoption  were  set 
aside. 

On  26th  June  1873  issues  were  fixed. 

The  first  was, — **  Can  the  plaintiff,  one  of 
numerous  creditors  of  the  supposed  heir,  call 
upon  the  Court  of  Wards,  wlio  is  in  posses- 
sion as  representing  the  adopted  son,  to  show 
its  title  ?"  The  second  was  in  effect  : — Rith- 
bunjun  havingr  failed  lo  get  u  certificate 
under  Act  XXVIl  of  I860,  can  plaintiff,  a 
mere  creditor  of  his,  now  sue  for  any 
property  of  ihe  deceased  Diuilessnree  without 
jiimself  taking  out  such  a  certificate  ?  The 
fourth  was, — Did  the  alleged  adoption  take 
place?  If  so,  was  it  valid  ?  and  the  fifth 
was, — If  Bindessuree's  written  declaration  of 
July  27th,  1871  (to  the  effect  that  he  had 
adopted  Desfiutti),  he  invalid  qua  adoption, 
will  it  operate  as  a  testamentary  bequest  ? 

On  the  6th  of  September  1873,  the  case 
was  decided  alone  with  some  ten  other 
similar  cases  brought  hy  different  plaintiffs, 
all  creditors  of  Rithbunjun,  and  all  contest- 
ing the  validity  of  the^adoption. 

One  judgment  in  one  case  was  given 
referring    to  and   adopting  a  previous  judg- 


ment of  the  same  Subordinate  Judge  of 
December  19th,  1872  ;  in  another  cnseof  tbe 
same  kiud  in  which  one  Baui  Perfhnd  was 
plaintiff ;  and  the  Subordinate  Jud«:e  sajs 
this  one  judgment  **  governs  "  all  these  cases. 

The  Subordinate  Judge  gave  the  plaintiff 
a  decree.  He  declared  that  Desputti  was 
not  the  lejially  adopted  son  of  Bindessnree, 
the  adoption  being  had  with  reference  to 
Section  74  of  Act  IV  (B.C.)  of  1870, 
the  sanction  of  the  Lieutenani-Gofemor 
not  having  been  obtained,  and  also,  apparently, 
because  Bindessuree  being  a  lunatic  could 
not  adopt  Thereopon  the  appeal  now 
before  us  is  presented. 

It  is  to  be  observed  that  Abdool  Hye  alone 
appeals  :  though  the  only  person  who  filed 
a  written  statement  or  appeared  in  the  Cour: 
below  was  the  Court  of  Wards.  Why,  if 
it  was  right  that  Abdool  Hye  should  not 
appear  in  the  Lower  Court,  it  is  right  that 
he  should  appear  as  appellant  here,  we  are  at 
a  loss  to  conceive.  It  may  indeed  be  doubted 
how  far,  under  the  circumstances,  he  Iw 
now  any  right  to  be  heard. 

Along  with  this  appeal  and  immediately 
following  it,  we  have  the  appeals  Nos.  307, 
308,  309,  310,  314,  and  315,  all  arising  oQi 
of  one  or  other  of  those  other  suits  by 
creditors  of  Rithbunjun  to  which  reference 
has  been  made. 

In  307  and  314  the  original  defendant  was 
"  Abdool,  Hye,  manager  under  the  Court  of 
Wards  of  the  estate  left  by  Bindessuree,  &c., 
lunatic,  deceased."  A  written  statement  was 
filed  on  the  part  of  the  **  Court  of  Wards  a>* 
guardian  of  Desputti,  minor  defendant,"  and 
the  Court  of  Wards  appeals,  although  the 
memo,  of  appeal  is  signed  by  **  Abdool  Hye, 
manager  under  the  Court  of  Wards,  estates  of 
the  deceased  Biudessuree,  3cc.,  lunatic*'  (by 
the  pen  of  the  senior  Government  pleader). 

In  308  the  proceedings  in  the  Lower 
Court  were  similar.  But  Abdool  Hye 
appeals  signing  the  memo,  of  appeal  in  tlw 
same  way,  "  manager  under,  &c.,  estate  ^ 
&c.,  lunatic.''* 

In  309  **  Abdool  Hye,  manager  under  the 
Court  of  Wards"  is  the  defendant,  it  not 
being  indicated  (in  the  description  of  Abdool 
Ilje)  of  what  estate  in  particular  be  ww 
the  manager.  In  the  body  of  this  plain* 
it  is  stated  that  Abdool  Hye,  on  behnlf  of 
Mussamut  Poorbooraj,  applied  to  the  Jndg^ 
under  Act  XL  of  1858,  informing  him  ot* 
the  death  of  the  lunatic,  and  of  his  havinS 
adopted  Desputti,  "  with  the  object  of  savin? 
"  the  estate  of  the  lunatic  from  liability  to 
*'  debts     due     to    creditors    and   coniiuiimg 
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"iDftDngement  by  the  Court  of  Wnrdp." 
Tiie  appeal  to  this  Court  is  by  the  Court 
of  Wards,  the  memo.  beii>g  sipjned  by  Abdool 
Hye,  **  manager  under  the  Court  of  Wnrds 
(estate  of  the  hite  Bindessuree,  lunatic.)" 

In    310,    Abdool   Hye  wns  a  defendant: 

so  wns  Ritiibunjuu  :  and  so  also  was  Asraan 

Kooer,    motlier   and  guardian  of    the  minor 

sons     of     Gomanbiinjun,    deceased,    against 

whom   and   Kitlibunjnn   the  decree  had  been 

passed    of    which    execution     wns    sought. 

And     Poorbooraj    as   guardian    of  Dcsputti, 

"nunor  son  of  Gomnnbunjun,  deceased*'  (his 

Bttornl  father),  wiis  also  a  defendant.     Poor- 

boftfaj  has  never  appeared  or  moved  in   any 

irsy  in   this  suit.     The  nppeal  to  this  Court 

is  by    the   Court   of  W«r«is,    the   memo,   of 

appeal  being  signed  by  ''  Abdool  Hye,  manager 

•Oder  the  Court  of  Wards." 

In  315  the  defendants  are  as  in  310.  The 
•ppeai  to  this  Court  is  by  the  Court  of 
Wards,  and  the  memo,  is  signed  by  **  A*>dool 
Hye,  rounnger  under  the  Court  of  Wards, 
estate  of  the  late  Bindessuree,  lunatic." 

We   refer   to   these  details  in  order  to  cnll 
ftlteDtion  to  the  loose  and  irregular  manner 
it  which   this  litigation  hns  been  conducted. 
We  may  further  mention  that  the  suit  out  of 
which     the    appeal   No.    314  arises    is    the 
only  one  in  which  a  complete  written  state- 
ment on  b^'half  of  the  Court  of  Wards  was 
put  in.      In    no  one  of    the  others  was  the 
•tatement  complete  :  in  each  of  these  it  was 
f«r  the  most  part  a  mere  reference  to  one  or 
'    ©tiler  of   the  paras,  in   the  statement    filed 
io   314  (which    in    the   Lower    Court    wns 
(    known  as   suit  20  of    1873).     Thus  in  306 
;    litt  written  statement  was  as  follows  : — 

**Para,  l.-^The  same  as  the  1st  ground 
-  of  the  written  statement  in  suit  20  of  1873. 
[      "  Para,  2. — 2nd  ground,  ditto. 
'*Para,  3.— 3rd  ditto," 

«nd  so  on  down  to  para.  8,  which  is  complete 
iu  itself 

The  written  statements  in  307,  308,  and 
309  are  precisely  tlie  same  as  in  306. 

In  3 10  and  315,  the  first,  second,  and  tenth 
parns.  are  complete,  but  the  rest  run  thus  : — 
"3.     The  same  as  the  first  ground  of   the 
written  statement  in  No.  20  of  1873. 

**  4.  2nd  ditto," 

and  so  on  to  para.  9,  which  is  said  to  be  '*  the 
ftaae  as  the  7th  ground  of  the  written  state- 
ment in  No.  20  of  1873." 
/  The  Lower  Court  was  wrong  in  receiving 
|-  such  informal  written  statements  at  all :  as 
I  also  in  receiving  them  without  their  being 
1  duly  verified  as  the  law  requires,  as  also  in 
f   receiviiig  them   from   any   one  bave  a  invij 


to  the  suit.  Every  one  of  th«  se  written 
statements  should  have  been  returned  to 
the  vakeel  who  presented  them. 

When  these  appeals  came  on  for  hear! tig, 
Mr.  Kenne<ly  appeared  (with  Baboo  IJnnoda 
Pershnd  Banerjee)  for  the  Court  of  Wards. 
He  called  onr  attention  to  the  decision  of 
a  Bench  of  this  Court  in  the  case  of 
Ab<lo<d  Hye  v.  Baboo  Bunee  Pershad  (XXI 
Weekly  Reporter,  228),  which  was  an  appeal 
from  the  judu;ment  of  the  19th  December 
1872  already  mentioned  as  being  the  one  to 
which  the  Subordinate  Judge,  iu  deciding  the 
cases  now  before  us,  referred  as  con  mining 
the  reasons  for  his  decision.  Tliat  case  was 
remanded  for  re-trial,  the  minor  not  having 
been  represented  in  the  Court  below  :  and 
much  of  what  was  said  by  the  learned  Judges 
in  ordering  the  remand  is  pertinent  to  the 
matters  af>pearing  on  the  present  appeals. 

Mr.  Kennedy  contended  that  the  suits  now 
before  us  must  also  be  remanded,  in  order 
that  they  may  be  properly  tried  in  the 
presence  of  the  minor. 

Tliere  can  be  no  doubt  that  the  minor's 
right  to  this  estate  was  distinctly  in  issue  in 
the  Lower  Court.  Two  of  the  principal 
issues  were  whether  Desputti  is  the  legally 
adopted  son  of  Bindessuree,  and  as  such 
entitled  to  succeed  to  his  estate  as  his  heir, 
and  whether,  if  he  were  not  legally  adopted, 
the  document  of  July  2l8t,  1872.  can  be 
treated  as  a  will,  and  whether  Desputti  takes 
the  estate  of  Bmdessuree  thereunder.  The 
Court  has  in  fact  decided  the  first  of  these 
issues  unfavorably  to  the  minor,  though  he 
was  not  a  party  to  the  suit.  On  the  other 
hand,  there  has  been  no  decision. 

Those  who  took  upon  themselves  the 
conduct  of  the  defence  in  these  suits,  appa- 
rently never  saw  until  the  appeals  came  on 
for  hearing  before  us,  that  the  minor's 
interesis  were  not  properly  represented. 
Even  iu  the  grouude  of  appeal  filed  iu  this 
Court,  uo  allusion  is  made  to  the  point  that 
the  proceedings  in  the  Lower  Court  are  bad, 
because  the  minor  was  not  before  the  Court. 

However,  the  decrees  which  have  been 
pasi^ed  cannot  stand  so  as  to  affect  the  minor, 
and  they  must  be  set  aside.  The  minor 
must  be  made  a  party  strictly  in  the  manner 
prescribed  by  Section  69  of  Act  IV  (B.C.) 
of  1870.  As  Abdool  Hye  is  stated  by  Mr. 
Kennedy  to  be  still  the  manager  of  the 
estates  of  the  ward  under  the  Court  of 
Wards,  he  must  be  named  as  his  guardian 
for  the  purposes  of  the  suits.  But  under 
Section  69,  the  Court  of  Wards  has  power 
to  uomiuuie  some  oihor  person   to  be  guar- 
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dinn  :  nnd  possibly  it  may  be  doBirnble  that, 
if  Poorbooraj  lins  couducted  the  defence  well 
in  the  suit  of  Banee  Persliad,  the  conduct  of 
the  defence  in  these  cuses  also  should  be 
entrasted  to  her.  But  whoever  acts  us 
guardian  for  the  minor  must  be  duly  nomi- 
nated in  accordance  with  the  provisions  of 
Section  69.  The  guardian  must  file  a 
written  statement:  and  the  suits  must  be 
tried  de  novo  in  the  presence  of  the  minor. 
By  arrangement  of  the  parties,  probably  one 
trial  may  be  made  to  embrace  all  the  suits. 

It  is  to  be  hoped  that  those  who  are  in 
charge  of  this  minor  will  try  to  have  his 
true  position  ascertained  once  for  all.  Des- 
putti  either  is  or  is  not  entitled  to  this  estate. 
If  he  is  not  entitled  to  it,  the  Court  of  Wards 
Las  no  right  (so  far  as  appears  in  these 
proceedings)  to  intermeddle  with  the  pro- 
perty. It  is  essential  that  the  defence  should 
be  prosecuted  actively  and  in  a  business-like 
manner,  and  that  a  series  of  expensive  suits, 
auch  as  these,  should  not  be  permitted  to 
remain  pending  needlessly.  The  substan- 
tial issue  is  the  same  in  all  of  them.  Long 
ago,  when  it  was  found  that  the  creditors  of 
Bithbunjun  were  attacking  this  estate,  it 
was  the  duty  of  the  Court  of  Wards,  or  wIjo- 
ever  really  was  the  guardian  of  this  minor, 
at  once  to  come  forward  and  take  ste[>s  to 
have  the  title  of  the  minor  decided  so  as  to 
avoid  the  multitude  of  suits  and  appeals 
which  are  now  before  the  Courts,  and  the 
endless  consequent  expense. 

Mr.  Woodroife  for  the  plaintiffs  complains 
of  the  hardship  of  liaving  the  cases  remanded 
now,  especially  when  there  is  (uccoiding  to 
his  view  of  the  matter)  no  chance  of  eventual 
success  on  the  part  of  the  minor.  But  the 
plaiuiififd  never  framed  their  suits  properly. 
They  did  not  make,  and  they  never  intended 
to  make  the  minor  a  party,  although  they 
desired  to  get  a  decision  declaring  his  adop- 
tion invalid  :  and  they  are  themselves  greatly 
to  blame  for  the  present  condition  of  the 
suits.  Then  there  is  no  doubt  that  a  variety 
of  very  substantial  issues  arise  on  behalf  of 
the  minor.  Most  of  these  are  indicated  in 
the  written  statements  which  have  been  put 
in,  and  they  all  require  careful  consideration. 
For  example,  what  is  the  precise  effect  of 
Section  74  of  Act  IV  (B.C.)  of  1870  ?  The 
words  used  are  peculiar:  **  no  adoption,  &c., 
IS  to  be  deemed  valid," — but  they  are  not 
new,  for  they  occur  in  Section  33  of  Regu- 
lation X  of  1793,  although  under  that 
Regulation  the  consent  of  the  Court  of  Wards 
only  was  required.  Then  what  is  the  effect 
of    liithbunjuu's    assent    to  the  adoption  ? 


Can  the  plaintiffs  attack  this  estate  mid  put 
the  minor  to  proof  of  his  title  when  Ritli-  ' 
bunjun  says  he  has  no  interest  in  the  propertj 
and  supports  the  adoption  ?  These  nud 
many  other  questions  will  have  to  be  cou- 
sidered. 

We  have  gone  into  these  details  in  the 
hope  of,  by  so  doing,  checking  in  some 
degree  such  looseness  and  irregularity  of 
procedure  as  has  been  indulged  in  by  all 
parties, — ^a  looseness  and  irregularity  which  \ 
have  the  effect  of  rendering  the  whole  litiga- 
tion nugatory  up  to  the  present  moment. 

The  suits,  are  all  remanded  ;  and  in  no 
event  is  the  Court  of  Wards,  or  Abdod  Hye, 
entitled  to  recover  from  the  plaiutifis  any 
costs  incurred  up  to  the  present  time. 


[Privy  Council  Judgment.] 
The  12th  February  1875. 

Present  : 

Sir  James  W.  Colvile.  Sir  Barnes  Peticfldt, 
Sir  Montague  E.  Smith,  aud  Sir  liuberi 
P.  Collier. 

Enhancement  of  Rent— Dependent  Talooh—Reg. 
VIII  of  1793  «.  51— Act  X  of  1859  w.  15 
5^17. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,* 

Hurronath  Roy  aud  others 

versns 

Gobind  Chunder  Dutt. 

A  suit  brought  to  recover  rent  oa  account  of  a  <J«P®^ 
ent  talook  at  an  enhanced  rate  after  notice,  was  decreed 
bv  the  Collector.  The  caae  came  in  appeal  before  tfi€ 
Sigh  Court,  who  thought  that  the  rent  admitMoiy 
never  having  varied,  the  defendant  waa  protected  lr«j 
enhancement  under  Act  X  of  1859  s.  16.  PlaintiflF  appeiW 
to  the  Privy  Council  pleading  grounds  upon  which  P 
rent  of  ryots  having  rights  of  occupancy,  were  liabto  » 
enhancement  under  s.  17 :  ,.    .  i    »  , 

Hkld  that  these  grounds  were  not  applicable  »> 
dependent  talook  created  before  the  decennial  tetw- 
ment ;  such  talooks  being  protected  from  enhanceiuat 
by  Reg.  VIII  of  1793  s.  61,  except  under  the  cwwua- 
stances  therein  mentioned.  . 

Hkld  that  even  a  dependent  talookdar  who,  nnderuw 
provisions  of  that  Secuon  (61),  might  otherwise  be  li^ 
to  enhancement,  was  exempted  by  Act  X  of  1859  s.  iV| 
he  held  his  tenure  otherwise  than  under  a  termmswi 
lease  and  at  a  fixed  rent  which  had  not  beea  chaag* 
from  the  time  of  the  permaueut  settiemeat. 

•  From  the  judgment  of  Jackson  and  Fheir,  JJm 
decided  oa  the  15th  January  1^66. 
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Hfi.nthAtas  these  conditions  were  satisfied  in  the 
ea»euf  thu  taJook,  it  >vas  protected  from  enhaiieeiueut ; 
iur  iiUhoo<^b  a  decree  of  the  8uddcr  Court  of  1821  had 
declared  that  the  jumma  should  he  fixed  at  per- 
ganujli  rates,  and  a  decree  of  1860  construed  the  earlier 
decree  as  declaring  that  plaintiff  was  entitled  to  enhance, 
Ute  rent  uever  was  assessed  at  perguuuah  rates,  oad 
never  was  enhanced. 

This  was  a  suit   brought  to  recover  rent 

tt  au  eohaaced  rate  after  notice  of  eiihiince- 

inent   for    Turnf    Oomedpoie)    a  dependent 

talook  comprised  wiliiin  tlie   plaintiiTs   three 

unuasaitd  four  gundiis  shai'e  of  the  zemiodiiree 

?«rg\uiuuh  Mahoraedsimhee  in  Zilhih  Jessore. 

llieMit  was  brougiii  in  the  Revenue   Court 

wider  Act  X  of  1859.     Tlie  Collector  wiio 

ukd  the  case  ihouglit  tliat  the  rent  ought  to 

be  enhanced,    and   he    decreed    accordingly. 

He  says : — •*  The    case    has   beeu    pending 

** since   1862,    when     the  issues  were   first 

"fixed  after  lienring   the  pleadings  on  both 

''sides.     I   come    lo   the  conclusion  that  the 

'  only  issue  ou    which   there   is  any   dispute 

"between   the  panics  is  that  first  laid  down, 

""m.,  whether  tlie  provisions  of  Sections  15 

•*and   16  Act   X  of  1859  do   not  apply   to 

"llie  talook    regarding    the  rents  of  which 

"the  present  suit  is  brought,   and  whether 

"the  rent    under  these  circumstances  can  be 

"eiibanced.     Defendant's    mooktear    admits 

••the   fairness      of    the      pergunnah     rates 

*^ assessed,  but  bases  all  his  resistance  to  the 

"paying  of  tiie  enhanced  rent  on  the   princi- 

^ pie  above  mentioned.     I  do  not  think  there 

''ean  be  any   doubt    that   the   rent   can    be 

"euhioced    under    the    power   conveyed    in 

**  the  two  decisions  above  quoted  **  (referring 

^  two  decisionH  of  the  Sudder  Court   of  the 

30tli  April    1821  and  of  the  llth  December 

I860  respectively,  which  will  be   con-<idered 

I'resently).     The  Collector  proceeds  :— "  It  is 

''•iisunctly   laid  down  there  that  the  rents  of 

"Talook    Ooinedpore  may   be  enhanced    by 

"the    plaintiff    after    issuing     the     notices 

''required  by  law  at  the  pergunnah  rates,  nud 

*  "»  the  face  of  these  decisions  of  the 
*^iiighest  judicial    authorities,  I    cannot  see 

*  that  the  plea  of  defendant  can  for  a 
''moment  be  entertained.  I  acconlingly 
"'eject  it." 

The  case  came  on  appeal  before  the  High 
Court,  who  thought  that  the  main  question 
^»8  whether,  under  the  circumstances,  the 
rent  admittedly  never  having  varied,  the 
talookdur  was  not  now  protected  by  Section 
^^  Act  X  of  1859,  and  desired  that  the 
"rguoieiit  might  be  confined  to  this  point, 
*nd  having  heard  both  parties  upon  it,  were 
^f  opinion  that,  under  the  provisions  of  the 
^5il»  Section  of  Act  X  of  1859,  the  defend- 


ant was  protected  from  enhamemeur,  and 
they  decreed  accordingly. 

The  present  appeal  is  against  that  deci- 
sion, and  the  questu>n  is  whether  the  plaiu- 
tifid  are  entitled  to  enhance  the  rent  in  the 
manner  in  which  they  claim  to  enhance  it. 
The  notice  of  enhancement  is  this  : — '*  Be 
**  it  known  that  in  the  three  annas  and  four 
^*  gundns  share  of  Pergunnah  Mahomedshahee 
'*  our  zemindaree,  the  37  mouzahs  with  hoo- 
"  dahs  julkur,  &c.,  of  Tui  uf  Oomedpore,  on  a 
''jumma  of  Rs.  8,346-14-4  without  settle- 
'*  ment,  and  liable  to  increase  or  decrease, 
<'  used  to  be  recorded  in  th«  name  of  the  late 
**  Bahoo  Nil  Comul  Pal  Chowdhry.  On  a 
*'  survey  of  the  lands  of  the  said  jumma,  the 
"  same  has  been  shown  to  comprise  26,236 
<'  beegtChs  and  8  cottalis  of  land,  and  after 
*' deduction  of  1,041  beegahs  and  3  cottahs 
*' on  account  of  ghur-Iack  (unculturable), 
*'  khal  khonduck  (ditches,  &c.),  a  net  area 
**  of  25,196  beegahs  and  5  cottahs  at  the 
**  prevailing  pergunnah  rate  was  assessed  at 
''  Rs,  36,001-11-8,  and  a  notice  having  been 
•'served  accordingly,  and  a  suit  No.  63 
"of  1855  brought  for  assessment  of  the  said 
"jumma  in  the  Court  of  the  Principal 
"  Sudder  Ameen  of  this  zillah.  On  an 
"  appeal  preferred  by  us,  the  Judges  of  the 
"Sudder  Court,  on  ilie  llth  of  December 
*'  1860  (referring  to  the  decree  in  the  foinier 
"  suit),  declared  that  the  said  mehal  was 
"liable  to  asses^tmeut,  in  accordance  with 
"  the  decision  of  the  Zillah  Court,  after 
"  service  of  notice,  therefore,  as  there  is  in 
"  your  possession  an  excess  of  land  on  a 
"  deficient  jumma,  and  the  productive  powers 
"  of  that  land  have  increased,  we  conse- 
"  quently  serve  you  with  this  notice,  under 
"the  provisions  of  Section  13  of  Act  X 
"  of  1859,  for  the  purpose  of  getting  from 
"you  from  the  year  1269  the  rents  of  25,196 
"  heegahs  and  5  cottuhs  out  of  26,236 
"beegahs  and  8  cotiahs  of  land,  less  1,041 
"  beegahs  and  3  cottahs  of  unculturable 
"  ditch,  waste  land,  &c.,  comprised  within 
"the  37  mouzahs  and  hoodahs,  with 
"  julkurs  of  the  aforesaid  Turuf  Oomedpore, 
**  by  assessment  thereof  at  the  prevailing 
"  pergunnah  rates."  Therefore,  the  ground 
upon  which  the  plaintifi'  seeks  to  enhance 
the  rent  is,  that  there  is  in  the  defendant's 
possession  an  excess  of  land  on  a  deficient 
jumma,  and  that  the  productive  powers  of 
that  land  have  increased. 

Those  are  grounds,  though  not  accurately 
expressed,  upon  which  the  rents  of  lyots 
having  rights  of  occupancy  are  liable  to 
enhancement    under  Sictiou  17  Act  X  of 
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1859,  but  tliey  are  uot  applical)Ie  to  u 
(1  "^pendent  talook  like  the  present,  wliicli  was 
ei'caied  before  the  deceiiuial  seti lament. 
Tnlooks  of  tliat  descripiion  are  protected  by 
.Section  51  Regulation  VIII  of  1793  from 
enhancement,  except  under  thecircumstance8 
therein  meutioued;  see  also  R^^jrnhitioii  XLIV 
of  1793  SnctioQ  7.  The  decree  of  the 
Collector,  therefore,  could  not  be  supported 
even  if  the  rent  of  the  talook  were  liable  to 
enhancement  under  the  provisions  of  Section 
51  of  Regulation  VIII  of  1793. 

It  may,  however,  be  well  to  consider 
whether  the  High  Court  was  right  in  holding 
tliat  I  he  d^feudfint  was  by  Section  15  of  Act 
X  of  1859  protected  from  enhancement  in 
any  case  and  upon  any  grounds.  Section  15 
S'lys: — "No  dependent  talookdar,  or  other 
*•  person  possessing  a  permanent  transf^ralde 
"  interest  in  land  intermediate  between  the 
'*  proprietor  of  an  estate  and  the  ryots,  who, 
"  in  the  provinces  of  Bengal,  Behar,  Orissa, 
"  and  Benares,  holds  his  lalook  or  tenure 
*•  (otiierwise  tlian  under  a  terminable  lease) 
''  at  a  fixed  rent  which  has  not  been  changed 
"  from  ihe  time  of  the  permanent  setilement, 
"  shall  be  liable  to  any  enhancement  of  such 
"  rent,  anything  in  Section  51  Regulation 
"  VIII  of  1793,  or  in  any  law  to  the  contrary 
**  notwithstanding."  To  bring  the  case 
within  that  Section,  he  must  hold  his  tenure 
otherwise  than  under  a  terminable  lease,  and 
l.e  must  also  hold  at  a  fixed  rent,  wliioh  has 
not  been  changed  from  the  time  of  the 
permanent  settlement  It  should  be  remark- 
ed that  Section  15  does  not  render  liable  to 
enhancement  dependent  talookdars,  who  were 
exempted  by  Section  51  Regulation  VIII 
of  1793,  but  exempts  from  enhancement, 
amongst  others,  dependent  talookdars  who, 
under  the  provisions  of  that  Section,  might 
otherwise  be  liable  to  enhancement. 

Now     the     first    question    is,     did     the 

defendant    in    this    case    h<dd    at    a    fixed 

rent  ?     Proceedings  which  have  been  taken 

from    time    to    time   between    parties    who 

were      representt-d    by    the  parties   in     the 

present     suit,    the     zemindar    on    the    one 

«M^    "-id  the   owner   of  the    talook    on    the 

liave  been  put  in  evidence.     The  first 

I  to  which   it  is  important  to  refer  is 

the  30th   May   1811.     That  was  a 

ught  by  Rajender  Deb  Roy,  the  then 

\kv,  against,  amongst  other  defendants, 

Mohun  Banerjee,    who  derived  his 

the  zemindaree  through  a  purchase  at 

in    execution    of  a    decree    of  the 

e  Court  of  Calcutta  in  the   month    of 

1207,  and   who  also  claimed  Tuiuf 


Oomedpore  under  the    same   purcha^se.    The 
plaintiff  claimed  the  talook  und«r  a  gift  from 
his   father,   the  former  zemindar,   dated  the 
27th  HysRok  1 195,  hef«)re  the  date  of  the  sale 
in  execution.     The  Zillah  Judge,  acting  upon 
tlie   bill   of  smIc   of  the  Supreme  Court,  dis- 
missed   the    plaintiff's   suit.      The    plaintiff 
thereupon  appealed  to   the  Provincial  Court 
of  ('alcutin,  and  filed   the  deed  of  gift  from 
his  fntiier  datnd  the  27ih  Bysack  1  ]9o.    The 
case  was  heard  in   the   first  instance  l>y  the 
second  Judge,wlio  held  that  although  Eislien 
Mohun   Bunerjee  purchased    the  zemindaree 
rig) its    of    the    former    zemindar,    yet  the 
taiookdaree  rights  of  the  appellant  could  not 
be  d<'Stroyed,  and  under  those  circumstances 
it  was  his  opinion   that   the    decision  of  tlie 
Zillah   Judge    was   wrong    and    should  be 
reversed,  and  that  the  appellant  should  paj 
to   the  reapon<]ent  the  rents  of  the  ttdook  as 
he  did  to  the  former  zemindar  at  the  rates  of 
the  tahoot  of  the  decennial  settlem^'nt.    Tbe 
case  afterwards  came  up  in  the  Court  of  the 
first  Judge,whoagreed  with  the  second  Judgfi 
and    a   decree    was    accordingly    passed  m 
follows  : — "The  first  and  second  Jmiges,  Lav 
**  ing    agreed    in    their  judgment   that  tJie 
*' decision    of   the    Zillah    Court   should  be 
*'  reversed,  and  tliat  talook  Turuf  Oomed|K)ie 
**  be  declared  as    the   right  of  the  appellant 
*'  in  the  manner  of  a  mofussil  talook,  there- 
*'  fore  it  was  ordered  that  the  decision  of  Mr. 
**  James  Devienne  Thourne,  acting  Judge  of 
"  the   Civil  Court  of  the  above  zillah,  dated 
"  the  21  St  of  March   of  the  year  1808,  be 
•*  reversed  and  set  aside  ;  and  that  the  appel- 
*Maiit  having    been   put   and   maintained i  s 
"  possessioji   of  the  turuf  aforesaid,   do  pay 
*•  the  rents  thereof  to  the  respondent  Kislien 
"  Mohun  Banerjee,  in  accordance  with  tlie 
"  amount   laid    down    in    the    tahoot  of  the 
"  decennial  settlement,   which   the  appellant 
"  used  to  pay  to  the  former  zemindar  ;"  see 
Record,  pp.  32  to  35.     Now  the  rent  is  there 
treated   us  a  fixed  rent,  which  the  defendant 
talookdar  used  to  pay  to  the  zemindar. 

That  decree  having  b^-en  passed  in  the 
year  1811,  a  suit  was  commenced  on  tlie 
17th  September  1812  by  the  then  zemindars 
Petumber  Ghose  and  Kisheu  Mohun  Bane'- 
jt^e,  against  Mohesh  Chunder  De\i  Boy, 
minor  son  of  Rajender  Deb  Roy,  imd  ngaiiisi 
Ramender  Deb  Roy,  guardian  of  the  above 
minor  in  the  Court  of  Zillah  Jessore,  for 
the  recovery  of  Rs.  1,443-3-12,  alleged  to 
be  due  for  arrears  of  rent,  upon  the  follow- 
ing allegation,  viz,,  that  having  purchased  the 
three  annas  and  four  gnndas  share  of  Per?""; 
nah  Alaliomcdshahee,  &c.,  the  zemindaree  ut 
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G<'>>ind  Drb  Roy,  they  went  ou  paying  year 
by  yeitr  the  sum  of  Ra.  9,268-8-1-1  siccn,  the 
jummrt  of  the  above.  That,  on  the  SOch  of  the 
month  of  May  of  the  year  1811  A.D.,  by  a  de- 
cision of  the  Judges  of  the  Provincial  Court, 
tlie  ralooks  iiforesai<l  were  decreed  as  the  ri^ht 
of  Rnjender  Deb  Roy  as   his  mofussil  talook. 
After  the  death  of  the  aforesaid,  the  defend- 
ants hnd    possession,   and    when     we   called 
for  from  them  the  sum    aforesaid,    beiig  the 
juminn  as  per  tahoot,  which   was   the  proper 
rental,  they,  out  of  the  jumma  of  tlie  decennial 
^ttlement,    acknowledged   only    the    sum  of 
H?.  7,825-4-8-1    sicca.     But   as  out  of  the 
(otil    of  jumma    olaimed   after  dedirction   of 
t/ie  amount    of    jumma    acknowledged     by 
^%    defendants    a   sum    of  Rs.    1,443-3-13 
remnins  due,  we  therefore  institute  a  miscel- 
lioeous  suit  in  tlie  Zillah  Court  for  therecv- 
ery   of   the  rent  at  the  rates  of  the  decennial 
settlement.     This  appears  from  the  decree  of 
the  Sudder  Court  of  the  30th  April  1821.    It 
tvUo  appears  ft  om  the  said  decree  that  on  the 
23rd  of  December  1813  the  acting  Judge  of 
the  Zillali  Court,  on  all  the  grounds  stated  io 
his   decision,    and    in    accordance    with    the 
decision   of  the   Provincial   Court,  dated  the 
30ih    of    May   1811,    already     referred    to, 
ordered, — **  that  the   said   suit    be   decre<?d, 
"and  that  the   di'fendaufs  were    to   pay  to, 
"the   plaintiffs   year     by   year    the  sum   of 
"  Ra.  9,268-8  as  the  rents  of  the  said  talook." 
Tlie  defendants   prefeired  an   appeal  to  the 
PtoTincial   Court,  and  that  Court,  in  accord- 
•ticeniih  a  judgment  of  an  appointed  Judge 
of  the  Court  that   the   former  owner  of  the 
zemindaree  had  before   the  decennial    settle- 
went,  made  over  tlin  talook  at  a  yearly  jumma 
of  Rfl.    7,825-4-8-1    sicca,   ordered, — '*  that 
"ih"  decision  of  the  actinjr  Judjre  of  Zillah 
'Messore,  dated  the  23rd  of  December  1813, 
"be  reversed  and  quashed,  and  that  the  costs 
"  of  both  Courts  be  borne  by  the  respondents." 
The   case  came    before   the  Sudder  Court 
on  special  appeal  from  the  Provincial  Court. 
In  their  decree  dated   the  30tii  April    1821 
they  state   that,    amongst   other   documents, 
"two  papers  were  put  in,  viz.^   on   the   |»art 
"of  the  plaintiffs,    a  dhol    of  the   decennial 
"settlement  for  the  year  1197,  showing  the 
"jumma  of  Turuf  Oomedpote  at.   the   sum 
"mentioned  in  the  plainiiti^s  plaint ;  and,  on 
"the    part  of  the    defendants,    a    hustabood 
"paper   of  the   year    1197    B.,    showing   a 
"decrease    of  the  jumma   recorded   in    the 
"heba.    and    fixing    it,    after    deduction    of 
'•  improper  nbwabs,  at  the  sum  of  Rs.  7,631." 
They  then   proceed  :— "  In   the  opinion    of 
'*  this  Court,  after  exuraiuation  of  those  two 


**  documents,  they  are  held  to  be  unworthy 
''of  credit  or  reliance,  liecau^e  ihe  document 
*'  filed  by  the  plaintiff  lieing  alleged  to  be  a 
"  document  from  the  Collector's  office,  does 
"not  bear  the  signature  or  initials  of  any 
**  Government  officer,  and  although  on  the 
**  s^cotid  document  there  appears  to  be  the 
''  initials  of  the  Collector's  name,  yet  his 
"  name  is  not  even  mentioned  in  the  said 
"  hustabood,  and  therefore  none  of  those 
"  documents  appear  sufficient  to  determine 
"the  amount  of  jumma  on  the  tahoots  of 
"  the  settlement  of  that  year.  In  short,  the 
"amount  of  jumma  of  the  disputed  talooks, 
"  as  alletjed  by  both  parties,  has  not  been 
"  proved  by  them  before  this  Court  ;  and 
"  the  decision  of  the  Provincial  Court  as  to 
"  the  amount  it  maintains  for  those  talooks 
"by  rejecting  the  claim  of  the  plaintiffs 
"  should  be  confirmed,  as  the  parties  do  not 
"  agree  as  to  the  amount  of  jumma  of  those 
"talooks  between  them  ;  under  those  cir- 
"  cum  stances,  for  the  purpose  of  putting  nn 
"end  to  quarrels  and  disputes  between  the 
"  parties,  suits  have  been  instituted  for  a 
"  very  long  time,  that  is,  from  the  time  of 
"  institution  of  the  old  suit  and  of  the  new 
"one,  about  the  jumma  of  the  disputed 
"  talooks  in  the  Zillah  and  in  this  Court. 
"  The  order  of  the  Court  is  that  the  jumma 
"of  Talook  Oomedpore  be  fixed  according  to 
"  pergunnah  rates,  and  in  accordance  wich 
"  the  rules  laid  down  in  Section  8  Regrtla- 
"  lion  V  of  1812."  Not  that  the  jumma  shall 
be  enhanced,  but  that  there  being  a  dispute 
between  the  parties  as  to  what  was  the  amount 
of  the  jumma,  it  shall  be  fixed  according  to 
pergunnah  rates,  &c.  They  thought  that  it 
ought  to  be  paid  according  to  pergunnah  rates, 
because  they  could  not  ascertain  what  was 
the  actual  amount  of  the  rent  ;  but  they  did 
not  assess  the  rent  or  fix  by  their  decree  the 
atnount  to  be  paid  for  arrears  ;  nor  did  they 
order  the  rent  to  be  enhanced.  The  suit 
was  not  for  the  purpose  of  enhancing  the 
rent,  but  a  miscellaneous  suit  for  recovering 
arrears.  This  Committee  has  already  point- 
ed out  in  a  former  ca^e  of  Gopai  Lall, 
which  was  cited  in  argument,  that  there  is  a 
great  distinction  between  a  suit  to  enhance 
and  a  sit  it  to  recover  arrears.  They  tliero 
say  : — "  Their  Lordships  are  of  opinion  that 
"  a  suit  to  enhance  is  very  different  from  a 
"  suit  to  recover  arrears  of  rent  at  the  rate 
"  originally  fixed,  and  that  it  is  founded 
"  entirely  upon  different  principles.  To  a 
"suit  for  enhancement  it  will  be  no  bar  to 
"  plead  that  all  arrears  according  to  the 
"  original  rate  have  been  paid." 
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The  zemindm*  acting  upon  that  decision 
of  the  Sudder  Court,  subsequently  brought 
a  suit  to  enhance  tiie  rent.  We  have  not 
the  decree  of  the  Court,  but  we  have  a  refer- 
ence to  i(  in  the  22nd  volume  of  the 
printed  decisions  of  the  Sudder  Couri;,  of 
the  11th  of  December  1860.  The  Court 
says  : — "  This  suit  was  brought  to  enhance 
^*  the  rents  of  Taiook  Oomedpore,  upon  a 
«  given  measuremeut  and  pergunnah  rates, 
^^  on  the  averment  that  the  said  lalook  con- 
^*  stituted  an  under-tenure,  comprised  in  the 
^'  plaintifTs  thiee  annas  and  four  gundns  share 
**  of  Turuf  Muhomedshahee,  purchased  by. him 
*'  at  an  auction  sale;  held  by  order  of  the  Mas- 
"  ter  in  Equity  of  the  Supreme  Court."  It 
is  to  be  observed  that  it  was  purchased,  not 
under  a  sule  for  arrears  of  revenue,  but  in 
execution  of  a  decree.  Tlien  they  proceed 
to  state  what  the  different  contentions  were, 
and  they  finally  come  to  tliis  conclusion  : — 
**  As  then  it  is  evident  that  Grobind  Cliunder 
*^  Dutt,  who  purchased  the  right  of  Issur- 
**  cliunder,  the  mortgagee  proprietor,  is 
"  entitled  to  be  regarded  as  talookdar  of  the 
*'  entire  turuf  of  Oomedpore,  and  as  it  is 
**  nowhere  pleaded  that  notice  of  enhance- 
*^  ment  has  been  served  upon  him,  the  decree 
*^  in  plaintiff's  favor  giving  him  the 
**  authority  to  assess  must  be  subject  to 
"  plaintiff's ,  sei*ving  the  notice  required  by 
**  the  law.  The  present  order,  therefore, 
**  will,  under  the  peculiar  circumstances  of 
**  the  case,  merely  be  to  the  recognition  of 
''  plaintiff's  right  to  assess  after  proper 
"  service  of  notice  on  the  proper  parties." 
Probably  they  used  the  word  "assess"  instead 
of  "enhance,"  and  intended  to  declare 
that  the  plaintiff  had  a  right  to  enhance 
upon  service  of  the  proper  notice.  After 
that  decision  had  been  pronounced,  an  appli- 
cation was  made  to  tlie  Court  to  review 
their  judgment.  The  Court  say  : — **  Now 
"  it  is  urged  through  the  present  petition, 
<*  and  it  is  objected  in  Court,  that  if  the 
"decree  of  the  year  1821  confers  on  the 
"  plaintiff  the  power  to  assess,  the  conten- 
"  tion  now  arises,  what  rates  is  the  pluint- 
"  iff  entitled  to  obtain  on  such  re-assessment 
"  of  the  rental.  It  hns  been  urged  that  in 
^*  the  case  decided  in  the  Sudder  Court  in 
"  the  yeiir  1821,  the  fonner  owner  in  that 
**  case  had  merely  based  his  right  for  assess- 
*^  ment  at  an  incrensed  rental  on  the  follow- 
"  ipg  grounds  : — That  the  rents  of  the  said 
"  lands  should  be  of  an  amount  equal  to  the 
"  amount  of  sudder  jumnrn  of  the  zemin- 
"  daries,  that  is,  that  it  should  be  Rs.  9,400, 
''and  the  talookdar  had  pleaded  in  reference 


"  1  hereto  that  he  could  remain  in  possession 
**of  the  mokurruree  (fixed)  reuttd  of  R«. 
''  7,400  ;  consequently,  in  the  above  suit  tlie 
"  only  point  at  issue  was  whether  the  owner 
"  of  the  property  could  enhance  the  rent 
'*  to  Bs.  9,400,  or  whether  the  Ulookdar 
"  was  entitled  to  remain  in  possessioa  on 
"the  jnmma  of  Rs.  7,400,"  Then  they 
8»y  : — "  Mr.  Peterson  now  asks  tint  an 
"  enhancement  be  decreed  in  our  deciHion  in 
"accordaiice  with  the  increase  granted  in  the 
"old  suit.  Our  judgment  is,  tiiat  as  (he 
"  Court  had  merely  decided  that  the  plaiutiff 
"  could  enhance  after  service  of  the  aeces- 
"  snry  notices  on  the  tenants,  and  therefore 
"the  present  contention  as  to  the  amount  of 
^'enhancement  which  will  have  to  be  fixed 
"  in  accordance  with  other  rates  as  ib«ne 
"  mentioned,  belong  to  another  subject.  And 
"after  service  of  the  notices  above  roeo- 
"  tioned  upon  the  tenant,  it  will  then  be 
"  time  to  decide  that  question."  TliereM 
the  Court  proceeding  on  the  decree  of  1821 
declared  that  the  plaiutiff  was  entitled  1» 
enhance,  but  refused  to  decide  to  ffcn 
extent  the  enhancement  could  be  made,ad 
left  that  question,  involving  the  consiroe- 
tion  of  the  decree  of  1821,  open  for  decision 
after  notice  of  euhancemeut  should  bftve 
been  served. 

Now,  it  does  not  appear  that  either  after 
the  decree  of  the  30ih  April  1821,  ornfker 
that  of  the  11th  December  I860,  the  defend- 
ant or  those  under  whom  he  claime  ever 
paid  a  higher  rent  than  Sn.  Rs.  7,825  odd, 
or  8,346  odd,  the  corresponding  amoontin 
Company's  rupees,  or  that  the  plaintiffs  or 
the  zcmintjars  under  whom  they  claim  ever 
obtained  a  decree  for  arrears  assessed  nta 
higher  rate  ;  on  the  contrary,  it  appears  thnl 
after  the  decree  of  1821  and  before  tl»«t  of 
December  1860,  viz.,  on  tlie  22nd  Marcti 
1827,  a  farmer  of  the  zemindaree  sued  for 
nud  obtained  a  decree  against  the  tnluok'iar 
for  arrears  of  rent  at  the  rate  of  Sa.  B* 
7,825  odd,  the  jumma  which  he  stated  w* 
acknowledged  by  the  talook<iar  (RecM 
p.  47).  In  his  plaint  in  that  suit  he  says  Ike 
tnlook  was  the  taiook  of  Rajender  Deb  Boy  i 
that  after  his  death  Mohesh  ChunderBo/, 
having  come  into  possession  by  right  of 
inheri  tan  oh  without  any  settlement  as  to  the 
jummn,  used  to  pay  me  the  sum  of  Bs. 
7,825-4-8J  as  the  yearly  rental  acktiow- 
lodged  by  him  (p.  46). 

On  the  19th  August  1847  a  similtf 
decree  for  arrears  was  obtained,  the  jumam 
of  the  taiook  being  stated  to  be  Co/s  B»- 
8,346  odd  (p.  63). 
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On  Ae  dist  March  1848  there  was  a 
nmilar  decree  for  arrears  recovered  bj  the 
semiadar,  who,  io  his  ptaint,^  stated  that  the 
talook  was  recorded  io  the  name  of  the 
defendants,  liable  to  increase  or  decrease,  at 
the  reat  of  Co/s  Rs.  8,346  odd  (p.  65). 

Namerous  otlier  decrees  were  obtnioed  by 
tho  aemindars  against  the  talookdars  for 
•rrears  of  rent  between  1826  and  1860, 
eitfaer  at  tlie  rate  of  Sa.  Rs.  7,825  odd,  or  st 
the  corresponding  rate  of  Co.'s  Rs.  8,346 
(aee  Record,  pages  45  to  74). 

It  appears,   therefore,   to  their  Lordships 
thit  there  was  ample  evidence,  independently 
ofaoj  presumption  arising  under  Act  X  of 
iS5d  Section    16,  to  prove  that  the  ttilook 
WIS  held  at  a  fixed  rent,  and  that  snch  rent 
iiad  not  been  changed   from   tlie  time  of  the 
permanent  settlement.      The  rent  was  not 
efaaoged  bj  the  decree  of  1821,  for  whether 
nghi   or  wrong,  it  at  most   amounted  to  a 
deelarmtorj  decree  that  tlie  jomma  should  be 
fixed   at  pergunnnh  rates ;  or,  according  to 
the  ooDsltmciion  put  upon  it  by  the  decree 
of  I860,    that  the  plaintiff  was  entitled  to 
^ahanoe.     The  rent  never   was  assessed  at 
pergunnah  rates,  and   never  was  enhanced. 
Besides,  there  is  tlie  statement  in  the  judg- 
ment of  the  High   Court  that  the  rent  had 
admicredly  never  varied. 

We  have  been  referred  to  the  case  of  Kuf- 
i*T  Chuoder  Paul  Chowdliry  and  another  v. 
Poulson,*  decided  by  tins  Committee  on  the 
24th  January  1873.  It  appears  to  their 
Icrdahipa  that  that  is  quite  a  difierent  case 
from  the  present.  That  was  the  case 
of  a  moknrruree  tenure,  and  it  was  proved 
that  it  was  created  as  late  as  1824.  Their 
Lordships  say :— *^  It  should  be  stated  that 
"this  suit  was  decided  before  Act  X,  to 
**  which  reference  has  been  made,  came  into 
^  operation.  The  state  of  the  law  then  was 
"  that  he  could  defend  himself  by  showing 
'*  an  ancient  tenure  going  back  twelve  years 
"  before  the  decennial  settlement ;  but  he 
*^mM^e  no  case  of  the  kind.  He  made  a 
''case  of  moktirruree  tenure  establislied  by 
''pottAhs  in  1824."  The  fact  that  those 
pntiahs  were  created  in  1824,  long  since  the 
time  of  the  permanent  settlement,  rebutted 
the  presumption  that  the  tenure  had  been 
h^d  from  the  time  of  the  permanent  settle- 
ment 

Our  attention  has  been  called  by  the 
learned  Counsel  for  the  appellant  to  the 
followiB)^  paragraph  in  the  judgment  in  that 
: — ^Mn   their    Lordships'    opinion    the 

♦  W  W,  B.,  176. 


'defendant  did  establish  that  the  rent  at 
^  which  the  talook  was  held  had  not  been 
"  changed  for  a  period  of  twenty  years  before 
''  the  commencement  of  this  suit,  and  that  he 
**  thereby  cast  upon  the  plaintiff  the  burden 
"  of  showing  •  the  contrary  *  (in  the  words 
"  of  the  Act),  or  that  the  rent  had  been  fixed 
^  at  some  later  period  ;  and  their  Lordships 
"  are  of  opinion  that  tlie  plaintiff'  has  sue- 
''ceeded  in  proving  that  which  was  cast 
'^upon  him  to  prove."  But  that  opinion 
merely  goes  to  the  efi*ect  that  proof  that  the 
pottahs  were  created  subf>equentiy  to  the 
permanent  settlement  rebutted  tlie  presump- 
tion created  by  the  16th  Section  of  Act  X 
of  1859,  that  the  tenure  had  been  held  at  a 
uniform  rent  from  the  time  of  the  permanent 
settlement 

It  should  be  remarked  thnt  a  rent  may  be 
a  fixed  rent  though  linble  under  certain 
conditions  to  be  enhanced.  That  position  ia 
fully  borne  out  by  Section  15  Act  X  of 
1859.  The  Section  does  not  merely  say  that 
the  tenures  therein  described  shall  not  be 
liable  to  enhancement  '*  if  held  at  a  fixed 
rent,"  but  **^  if  held  at  a  fixed  rent  which  has 
not  been  changed  from  the  time  of  the 
permanent  settlement."  If  the  mere  fact  of 
liolding  at  a  fixed  rent  was  a  bar  to  enhance- 
ment, the  Section  would  have  been  unneces- 
sary. The  term  ** fixed  rent"  in  tliat 
Section  cannot  mean  a  rent  so  permanently 
fixed  that  it  cannot  be  enhanced  under  any 
circumstances. 

It  is  unnecessary  to  determine  what  would 
have  been  the  efiect  of  the  decrees  of  1821 
and  1860,  so  long  as  they  were  unreversed, 
if  Act  X  of  1859  hod  not  been  passed. 
Their  Lordships  concur  entirely  with  the 
High  Court  that  the  effect  of  those  decrees 
did  not  put  the  plaintiffs  in  a  better  posses- 
sion than  other  landlords  who,  previously  to 
the  passing  of  Act  X,  had  a  good  right  to 
enhance,  but  whQse  right,  if  not  exercised 
from  the  time  of  the  permanent  settlement, 
was  taken  away  by  the  15  th  Section  of  that 
Act. 

Upon  the  whole,  their  Lordships  are  of 
opinion  that  the  High  Court  came  to  a 
correct  conclusion  in  holding  that  the  rent 
was  not  liable  to  enhancement,  and  they  will 
humbly  recommend  Her  Majesty  that  the 
decree  of  the  High  Court  be  affirmed,  4ind 
the  appeal  dismissed  with  costs. 

There  is  another  appeal  which  was  conso- 
lidated with  tliis.  The  recommendation  to 
Her  Majesty  will  be  the  same  in  both  onses. 

The  appellanis  will  pay  the  costs  of  both 
appeals. 
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[PkIvt  Council  Judgment.] 

The  13tli  February  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Pencock, 
Sir  Montague  E.  Smitli,  and  Sir  Robert 
P.  Collier. 

Powe**to»—  Ceriificaie — Benamee — Act  VIII  of 
1 859  «.  260— /Vincyai  and  Agent  Execution 
Sale, 

On  Appeal  from  the  High   Court  of  Judi- 
cature at  Fort  William  in  Bengal^'* 

Lokhee  Narain  Boy  Chowdkrj  and  otbers 

versus 

Eallypuddo  Bandopadlija  and  otiiers. 

In  a  Boit  for  possession  brought  bj  the  bolder  of  a 
certificate  of  purchase  o^  property  sold  at  an  execution 
aale,  it  is  open  to  the  real  owner  if  in  poeseMion  (Act 
YIII  of  1859  s.  260,  notwithstanding)  to  show  that 
plaintiff  is  the  apparent  owner  only  (benameedar)  and 
a  mere  trustee. 

Where  a  man  steps  in  during  an  auction  sale  and 
assumes  the  character  of  a  principal  agent,  atid  deposing 
another  who  is  really  acting  as  agent  purchases  the  pro- 
perty, he  cannot  afterwards  be  allowed,  in  equity,  to 
Cum  round  and  claim  to  haye  purchased  not  for  the 
principal  but  for  himself  and  to  obtain  a  profit  out  of 
nis  purchase. 

This  suit  was  brought  bj  the  widow  and 
two  sons  of  Ishau  Clmnder  Bnneijee 
ngninst  Baboo  Lokhee  Narain  Roy,  to  reco- 
Ter  possession  of  a  nine  nnnas  share  of  the 
zemindnree  called  Eishenpoora.  The  case 
set  up  in  the  plaint  was  that  the  nine  annns 
had  been  purchased  at  an  auction  sale  held 
in  execution  of  a  decree  obtiiined  agnin.«t  a 
lady  of  tlie  name  of  Monmoheenee  Daben, 
and  tlint  the  certificate  of  purchase  was 
given  to  Ishnn  Ch under  ;  and  it  U  alleged 
that  Lokhee  Narain  Roy  obtained  forcible 
possession  of  the  nine  annas  sub^equfnlly  to 
the  certificate  of  sale.  Tiie  deft'uce  wiir 
that  Ishan  Chnnder  was  the  manager  of 
Lokhee  Narain,  and  had  purchased  the  nine 
annas  benamee  for  him«  It  appears  that 
Lokliee  Narain  is  himself  the  owher  of 
seven  annas  of  the  zemindaree,  and  that 
Monmoheenee  was  the  owner,  for  life  only, 
of  the  other  nine  annas  ;  and  that  it  was  her 
life  interest  which  was  sold.  It  would  seem 
also  that  Lokhee  Narain  claims  the  rever- 


*  From  the  judgment  of  Kemp  and  Paul,  JJ.,  decided 
on  the  i9ih  Deceoiber  1870. 


sionary  interest  after  Monmoheenee'^  deatli 
in  those  nine  annas. 

The  Judge  in  settling  the  issoes  refused  to 
lay    down    any    issue    upon    the    qo^ffiioa 
whether  the  purchase  was  benamee  or  not, 
in  consequence   of  a   decision  of  the    FftU 
Bench  of  the  High  Court  of  Calcutta  which 
hod  determined  that  it  could  not  be*  aiic»wa 
against   the    holder   of  a  certiicate  of  Biie 
under  an  execution  that  he  purchased  bena- 
mee   for    another,    whether    the    suit    was 
brought  by  any  person  against  htm,  or   was 
brought  by   such  holder  himself  as  plaintiff. 
The  Section  of  the  Code  of  Civil  Proeedvre 
upon  which  the  question   turned  is  Section 
260,  and  the  words  applicable  to  the  qaes* 
tion   are   these  : — "  And    any   suit   hrooyritf 
^*a«rninst    the    certified    rmrchnser    on    tii« 
"ground  that  a  purchuse  was  made  on  belialf 
"  of  any  person  not  the  certified  purebaaer, 
"  though  by  agreement  the  name  of  the  pw- 
''chaser  was  need,  shall  be  dismiseed  wkA 
"costs."     It   was   held   by   this  CommiM 
in   appeal   from   the   case  referred  to^*-Ai 
case  of  Mussamut  Buhuns  Kownr  v,  BAvtt 
Ltdl,  reported    in  the    14th  Moore,    p.  4BG, 
that  this  Section  should  be  oonstrued  strMj 
and   literally,   and   was  applicable  ooij  tot 
suit  brought  against  the   certified   porckaser 
to  assert  the  benamee  title  against  him,  tint 
the  statute  did  not  make  benamee  porchaaes 
illegal,  and   that  the  real  owner  for  whoa 
the  purchase  was  made,  if  in  possesaioa,  iuid 
if  that  possession  bad  been  honestly  obtained, 
might  defend  a  suit   brou<rht  by  the  holder 
of  tho  certificate  and  show  that  he  was  the 
apparent    owner    only  >atid  a  mere  trustee. 
However,   these  issues   heiag  settled  before 
the  case  had  been  decided   on  appeaL  the 
Jud^e   of  course  felt  bound  by  the  deciston 
of  the   fnll   Court  and  settled  the  fonowing 
issues   only  : — «  First,   is   the  de^dant  la 
"  possession     of    the      disputed     share  of 
"  the      zeraindaree    under      eireanstaiieeB 
**  which    amount    to  a  transfer   to  him  <^ 
^  the  title  which  the  plaintiffs  derived  tai 
"  their   purchase  (made   by  Ishan  Cherfrt 
"  Banerfee)  ?    U    not,     can   the    fdaiiA 
"  obtain    the  relief    sought   for,    and,  If  k 
"possession,   under  such  ctrcumstaucev. eat 
"the  defendant's  possession  be  distarbed  ?* 
The  Judge  adds  the  note  :^-^  The  pleaiietvp 
"  by  the  defeudant,  that  the  plaintiff's  fadwr 
"had  purchased   the  property   in  que^tloB 
"  benamee  for  defendant's  benefit,  and  wM 
"  his  money,  was  not  allowed  uader  the  Fatt 
"  Bench  Ruling  of  I2th  Novett«>er  1868/ 

In   Mnasamut  Buhuns  Eowur  v.  htkiv^^ 
Lall,  it  was  stated  ia  the  jddgmeot  of  the 
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High  Coorl  tluU  if  tbe  ceriifiad  parcha^er 
was   really  benameedHr,  or    a    trustee    for 
another  person,  and  after  the  certificnte  of 
aale,did  some  fresh  act  (o  put  the  real   pur- 
ohaaer  into  poasessiou,   that  might    operate 
•8  m  transfer  of  the  prop<^r(y  to  him.    Titej 
aay  i- — '*  If  a  person  who  has  gaim^d  a  title 
**  by  Umitation  waires  that  title  in  favor  o^ 
^  the  real  owner,  and  gives  up  fN>8ses8ion  to 
^  liim  as  the  rightful  owner,  such,  act  would 
^  probaUlj  be  held  to  amount  to  a  wajver  of 
*^  the  right  which  he  had  gained  by  limit- 
^  atiaiv  and  to  confer  it  upou  tiie  real  owner. 
*^Ia  like  manner,   if  a   benameedar  sliould 
'^jttknowledge   the   purchase    to  hare  been 
''■wde  benamee,  and  waive  the  riglit  con» 
"  ferred  upon  him  by  Sections  259  aiid  260, 
^  and  give  op  possession   to  the  real  pur- 
^«haaer  as    the    rightful  owner,    such   act 
*' would  probably   amouut   to  a  transfer  of 
^  the  title  as  well  as  of  the  possession  to  the 
^^eal    purchaser.''     This    paas^e    in     the 
jadgment  was  the  autliority  under  which  the 
Judge  laid  down  the  two  issues.  It  is  obvious 
that  in  the  decision  of  those  issues  it  b^'Comes 
iMterial  to  inquire  under  what  circumstances 
poseession  was  giveu   by  one   party  to  tlie 
oilier,  and  whether  by  reason  of  the  antece- 
dent  relation   between   the  parti<>s    it   was 
meant  to  operate  as  a  trunsfer  of  the  pro- 
perty.    Therefore  the  relation  of  the  parties, 
whether  they  really   were  benameedar  and 
beneficial    owner,    was   very    proper   to  be 
aaqnired  into  and  fried  npon  the  issue  in  fact 
kiddown  ;  and  accordingly  the  Judge  of  the 
Court  at  Cuttack,  having  tiiken   evidence  as 
la  tbe    sale    and  the    circumstances   under 
which  it  was  made,  proceeded  to  give   his 
opinioo  upon  the  question  whether  tlie  pur- 
cbaae  was  made  by  Ishan  Chunder  on   his 
own  behalf,  or  as  the  manager  and  on  behalf 
of  Lokhee  Narsin. 

A  good  deal  of  evidence  was  given  upon 
thai  question,  but  the  learned  Judge  seems 
to  have  rested  his  decision  entirely  upon  two 
wiCneases,  and  resting  his  decision  upon 
Ihoee  witnesses  he  came  to  the  conclusion 
tiiat  the  purchrise  had  been  made  by  Ishnn 
Chunder  on  his  own  account  and  with  his  own 
funds.  He  says  : — *'  It  is  proved  from  the 
''  evidence  of  two  of  the  most  trustworthy  of 
**  ibeir  witnesses,  both  of  them  native  gentle- 
*^nen,  whose  evidence  is  entitled  to  the 
**  fullest  belief,  vur,Kanie  Lall  Pundit  and 
^  Baboo  Mohun  Persad  Boy,  that  the  pur- 
'^  chase  of  the  zemiudaree  in  dispute  was 
''made  by  Ishan  Chunder  on  his  own 
^  acpoont  and  with  his  own  funds/'  Their 
Lordahipa  will  refer  to  that  evidcjuoe  presently, 


but  it  seems  to  them  that  the  learned 
Judge  hns  drawn  too  broad  a  conclusion  from 
the  facts  which  they  proved.  On  the  case 
coming  before  the  High  Court,  the  Judges 
seemed  to  think  that  it  was  unnecessaiy  to 
go  into  the  facts*  They  thought  them^elvee 
bound  by  the  decision  of  the  full  Court,  and 
thnt  they  could  not  enquire  into  the  transac- 
tion of  the  sal^,  whether  it  was  benamee  or 
nor,  and  so  tying  their  hands  they  came  to 
the  conclusion  that  what  was  done  after,  the 
sale  did  not  amount  to  a  transfer  of  the 
property  from  Ishan  Chunder  to  Lokhee 
Narain.  Tiieir  judgment  proceeds  ou  those 
short  grounds. 

Alt  the  law  at  present  stands,  it  is  open  for 
their  Lordships  to  consider  what  was  tli^ 
real  state  of  the  case  between  these  parties, 
and  wht*ther  or  no  this  purchase  was  muda 
by  Ishan  Citunder  on  his  own  account,  or  ou 
behalf  of  Lokhee  Narain. 

It  is  riglit  to  see.  in  the  first  place  yrhni 
was  the  relation  between  the  parties.  It  i^ 
pluin,  and  indeed  is  not  denied,  that  I^haoL 
Chunder  had  been  for  a  period  of  about  a 
year  the  manager  of  this  zemindar,  Lokhee 
Niirain,  and  had  the  possession  and  manage- 
ment of  some  at  least  of  his  funds.  It  seems 
that  a  mouth  only  before  this  sale,  he  had 
advanced  a  sum  of  Rs.  4^400  to  this  lady 
Monmoheenee  upon  a  mortgage  bond.  That 
bond  WHS  taken  in  his  own  name,  but  it  la 
admitted  by  the  plaintifis  that  tlie  bond, 
although  taken  in  his  own  name,  was  in 
respect  of  an  advance  out  of  L'*khee  Naruin's 
money,  and  that  he  held  the  bond  ou  behalf 
of,  and  as  benameednr  for,  Lokhee  Narain* 
The  transaction  of  this  sale  followed  soou 
after.  The  lady  appears  to  have  been  io 
difficulties.  A  creditor  obtained  a  judgment 
against  her,  and  there  was  to  be  a  sale  ii| 
executiou  of  her  life  interest  in  nine  noaas 
of  an  estate  in  which  Lokhee  Narain  held 
tbe  other  seven  in  his  own  right,  and  a 
reversionary  interest  in  the  nine  that  were 
sold.  It  would  be  a  very  proper  thing  foi; 
his  geneial  manager,  to  look  after  iliat  side 
and  see  whether  he  could  make  an  advatuagor 
ous  purchase  for  him. 

It  seems  to  be  a  fair  conclusion  from  the 
evidence  that  Ishan  Chunder  had  no  expreaii 
instructions  previous  to  the  sale  from  Lokhee 
Naruiu  to  purcliasa  these  nine  auuas  for  him; 
But  these  facts  are  proved,  that  Bussool^ 
who  was  an  agent,  or  acting  at  that  time  as 
an  agent,  of  Lokhee  Narain,  was  a  bidder 
for  these  nine  aauas,  and  had  Ud  Rs.  2,260 
for  the  property.  At  that  stage,  when  h^ 
had  given  that  bidding  which  waa  the  last 
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of  four,  somebody  saggested  to  him  that  he 
ought  not  to  bid  for  the  zemiDdar,  but  that 
Islian  Ghuoder,  the  manager,  was  the  proper 
person  to  purchase  the  property  for  Lokliee 
Naraiu.  Accordingly,  the  evidence  is  that 
Islian  Chuuder  was  cnlled  into  the  room,  the 
state  of  the  biddings  made  known  to  him, 
and  then  he  made  upon  the  last  bidding  of 
Bussool  the  small  adyance  of  Rs.  2.  If  (he 
witnesses  are  believed,  he  took  the  bidding 
oat  of  Busso^rs  hands,  who  was  professing 
to  act  for  Lokhee  Naruin,  saying  at  the  time, 
or  shortly  after,  that  he  purchased  for  Lokhee 
Naraio.  No  doubt,  that  depends  upon  the 
credit  due  to  the  witnesses,  but  there  are 
circumstances  in  the  case  whicli  corroborate 
them.  There  is  the  undoubted  relation  in 
which  Ishan  Chunder  stood  to  the  zemindar  ; 
the  facts,  also,  that  Kussool  bid  no  more, 
and  the  very  small  advance  upon  his  previ- 
ous bidding,  seem  to  show  tiiat  there  was 
an  understanding  between  the  two  agents, 
otherwise  it  is  very  unlikely  that  that  small 
advance  should  have  stopped  (he  biddings, 
and  that  the  property  should  have  been 
knocked  down  at  that  poin^. 

But  not  only  do  the  circumstances  attend- 
ing the  bidding  at  the  sale  give  corroboration 
to  the  story,  but  the  subsequent  conduct  of 
Ishan  Cliunder  is  inconsistent  with  his  having 
purchased  on  his  own  account,  and  is  entirely 
consistent  with  the  view  that  he  purchased 
on  behalf  of  the  zemindar  for  whom  he  was 
acting  as  manager.  The  possession  is  one 
of  the  real  facts  in  the  case  about  which 
there  can  be  little  dispute.  It  is  not  pre- 
tended that  Ishan  Chunder  or  his  sons 
after  his  death  obtained  anything  more  than 
formal  possession  by  the  officer  of  the  Court. 
They  obtained  that  formal  possession.  How 
did  they  lose  it  ?  They  assert  iu  their  plaint, 
and  for  a  purpose,  that  Lokhee  Naraiu  took 
forcible  possession.  There  is  not  the  slight- 
est evidence  of  it,  and  it  is  conceded  now 
that  nothing  lik&  forcible  possession  was  or 
could  be  taken.  But  what  is  proved  is  this, 
—by  two  ryots  who  appear  to  have  no  inter- 
est one  way  or  the  other, — that  they  went 
to  Ishan  Chunder,  hearing  that  lie  vnts  the 
auction  purchaser,  to  pay  their  rents.  One 
of  them  says  be  went  to  him  in  the  first 
place  and  was  told  by  him  to  go  to  Lokhee 
Naraiu  and  pay  it.  The  other  says  that  he 
went  first  of  all  to  Lokhee  Narain,  who  told 
him  that'  Ishan  Chunder  was  the  auction 
parchaser.  He  went  to  him,  and  Ishan 
Chunder  said^  It  is  true  I  am  the  auction 

Jurchaser,   but    the    rents    are    payable   to 
(okhee  Narain.    There  is  beyond  that  the 


fact  that  Lokhee  Naram  received  the  renu 
from  those  two  ryots,  and  tht^refore  wm  in 
possession  so  far  as  possession  can  be  obtained 
of  property  which  is  in  the  hands  of  r^ots. 

He  also  paid  the  Government  reTenoe. 
The  petitions  he  presented  to  the  Collector 
have  been  relied  upon  by  the  phiintift  as 
showing  that  he  did  not  then  put  forward 
his  own  title.  He  made  no  allusion  to  it  ia 
either  of  the  petitions,  and  in  the  sscoDd 
petition  he  put  forward  Ishan  Chunjer  is 
the  owner  of  the  property.  It  is  perfeetlj 
well  known  to  be  a  common  practice  io  lodii 
where  property  is  in  ihe  name  of  a  mto, 
although  not  tlie  true  owner,  that  all  the  pro- 
ceedings as  far  as  the  Grovemment  iieoo- 
cerned  take  place  in  his  name.  Ail  tint 
Lokhee  Narain  then  wanted  to  do  was  to 
pay  the  Government  revenue,  so  that  the 
estate  should  be  in  no  danger  of  beiug  for- 
feited.  Their  Lordships  think  that  no  veij 
strong  inference  can  be  drawn  agitioitluB 
from  the  fact  that  iu  the  petitiou  he  tm 
the  title  according  to  what  it  ostensibljn'' 
It  is  stated  by  several  witnesses  that  bittxe 
Ishan  Chunder  left  Cuttiick  to  go  to  CalcBn, 
he  promised  Lokhee  Narain  to  give  hint 
kobaltt  for  the  property,  saying: — "ThePBii 
"  no  immediate  haete  about  it ;  you  are  in 
"  possession  ;  it  shall  be  done  when  I  return." 
He  went  to  Calcutta  and  died  there.  His  tons 
returned  to  Cui  tack,  and  then  made  a  claim 
to  the  property  upon  tiie  ground  tliat  Islmn 
Chunder  bad  purchased  it  for  himself  and 
out  of  his  own  funds.  The  question  having 
arisen,  the  parties  very  sensibly  called  a 
punchayet  to  decide  the  matter  between  tliem 
and  three  or  four  respectable  persons  appear 
to  have  assembled  and  to  have  heai^thd 
whole  case.  They  cume  to  the  coudusioo 
that  Lokhee  Narain  ought  to  have  the  estnce, 
but  they  also  appear  to  have  thought  thRt 
Ishan  Chunder  had  not  funds  in  his  hinds 
sufficient  to  pay  the  purchase  money  vd^ 
he  had  realized  Monmoheenee's  bond.  Fr^ 
bably,  the  amount  was  not  inin)ediiM(f 
available,  and  they  directed  that  the  ^ 
should  be  given  up  by  the  sons  to  Lett* 
Naraiu,  having  no  doubt  that  it  was  a 
benamee  transaction,  and  that  tlie  sons  should 
convey  the  nine  annas  to  (he  zemindar,  <» 
his  paying  Bs.  2,800,  which  is  the  purchase 
money  and  interest  with  a  small  sum  vx 
profit,  the  sons  having  contended  that  ibwr 
father  bought  in  order  to  sell  again  at  t 
profit. 

Now  it  is  as  well  at  this  point  to  refer  to 
the  evidence  of  Kanie  Lall,  the  pondil^  o« 
which  the  Judge  of  Outtack  relied  ibr  m 
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eoQclusion  to  which  he  came.     That  witness 

Bt^js  I — «*  Before  (he  arrival  of  the  plaintifls 

**  from  Calcutta,  Lokhee  Narain  Boy  Cliow- 

'*  dbry  anid  that  the  zemindaree  of   Kishen- 

**  poora    had    beeu     purchased    bennmee  in 

"  the   oame  of  Ishaii  Baboo,   on    which    I 

^replied  that  we  shall  know  titis  when  the  son 

"of    Ishan   Baboo   nrrives    from    Calcutta. 

**  AAerwards,  when  Kallypuddo,  the  said  son 

*'of  Ishnn  came  from  Calcutta,  he   was  one 

**day    called    to    the    presence  of   Lokhee 

**li(mFain  Roy  Chowdhry,  and  he  said  that 

*  tlie  aaid  zemindaree  was  purchased  by  his 

'^frlher,  and  if  a  profit  were  allowed  to  him, 

'^he   would   execute  a  kobala.     This    took 

**  I^ace  in  my  house  at  the  time  ; "  sevf ml 

persona,    mentioning   them,   **  were   present. 

'^  I   do  not  recollect  who  besides  these  were 

**  present.     The  Baboo  (Ishan)  had  requested 

**  rae  andShodanuud  Mohapatter  and  Mokoond 

*•  Persad  Roy  to  take  care  of  liis  properly 

^  before  he  left."    These  two  persons,  then, 

one   the  pundit,  were  to  take  possession  and 

manage   Ishan    Chunder's   property    in    his 

a\Mence.    It  might  be  expected   that  they 

would  receive  rent  and  pay  the  Government 

ivveniie  if  the  estate  had  really  belonged  to 

Lhan   Chunder.     He  goes  on  : — '*  After  his 

"death,  according  to  a  letter  written   by   his 

**  BOD  Kaliypuddo,  we  eontinued  to  take  care 

"  of  his  property.     We  were  assembled  there 

^  with  the  object  of  coming  to  a  settlement 

^'ia  respect  of  this  Kishenpoora  zemindaree." 

Be  says  the  mooktears  of  both   parties  were 

present,   and  goes  on  thus  : — '*  We  arranged 

''tbat  Lokhee  Narain  was  to  pay  the  pur- 

"dMse  money,  together  with  interest  from 

*the  date  of  purchase  at  the  rate  of  one 

"per  cent,   per  mensem.    Kaliypuddo  said 

**tliat  he  would  take  a  profit  of  Rs.  1,000, 

^and    the    Chowdhry    said,    M    will    give 

"^Rs.  300  as  profit'     On  that  Kullypuddo 

'^said,  that  he  would  consider  and  give  his 

"answer    early    next    rooming.     This   was 

"  what  passed  on  that  occasion.     At  the  time 

"of  attempting  a  settlement  the  Chowdhry 

"said   that  he  would   pay  Rs.  2,800.     The 

'*  next  day  the  Chowdhry  sent  me  a  sum  of 

•* money,  but  I  did  not  count  how  much." 

However,  there  is  no  doubt  the  money  was 

sent.     Then  it  appears  that  one  of   the  sons 

ratimated  that  in  coust-quence  of  some  advice 

he  had  received  from  his  mother,  he  would 

not  assent  to  the  arrangement,  nor  would  she  ; 

and    so  it  ap|)ears   to  have  gone  ofi*.     The 

<^ther  witness,  Shodanund  Mohapatter,  states 

the  award  still  more  explicitly.     He  says  : — 

**The  arrangement  was   to   the  efiect  that 

"  when  the  sum  of  Rs.  2,800,  together  with 


"  the  stamp  for  the  kobala,  was  deposited 
*'  with  Kanie  Lall  Pundit,  Kullypuddo,  and 
'*  Shamapuddo  should  execute  a  kobula." 

The  award  of  the  punchayi^t  is  really 
consistent  with  the  case  of  Lokhee  Narain. 
They  evidently  came  to  the  eonclusion  that 
Ishan  Chunder  had  not  funds  in  his  hands 
sufiicient  to  pay  the  purchase  money,  hue 
thfy  thought  that  Lokhee  Narain  ought  \o 
have  the  estate,  and  they  accord in*{ly  made 
an  award,  that  he  was  to  have  the  estate,  and 
the  others  the  purchase  money,  allowing, 
prohably  by  way  of  compromise,  a  small 
profit  over. 

Their  Lordships,  therefore,  upon  the  whole 
matter,  think  that  although  Ishan  Chunder 
may  have  had  no  previous  instructions  to 
purchase  from  Lokhee  Narain,  yet  that  bein^r 
his  manager  and  finding  himself  at  this  sale 
he  purchased  for  him,  after  having  stopped 
Russool,  who  was  there  before  him  bidding 
for  the  zemindar,  in  that  operation.  It  would 
be  contrary  to  equity  to  allow  a  man  who 
steps  in  and  assumes  the  charucter  of  a 
principal  agent,  and  deposes  another  wlio 
was  really  acting  as  agent,  afterwards  to  turn 
round  and  say,  I  purchased  the  estate  not 
for  the  principal  but  for  myself,  and  to 
obtain  a  profit  out  of  the  estate  he  had  so 
purchased.  Ishan  Chunder  himself  does  not 
appear  to  have  intended  to  act  in  this 
manner,  because,  as  already  observed,  he 
gave  possession  of  the  estate  to  the  zemindar, 
by  directing  the  tenants  to  pay  their  rents 
to  him,  and  does  not  appear  to  have  inter* 
fered  in  any  manner  inconsistent  with  the 
character  he  took  upon  himself  at  the  sale — 
tlie  character  of  a  manager  for  the  zemindar. 

Under  these  circumstances,  their  Lordships 
think  that  the  judgments  of  the  Courts 
below  cannot  be  sustained,  but  they  are 
anxious  that  the  whole  question  between 
these  parties  should  be  determined  without 
further  litigation.  In  their  view,  the  parties 
having  agreed  to  submit  to  the  award  of 
arbitrators,  it  is  right  and  equitable  that  if 
the  esttite  is  maintained  in  tlie  zemindar 
Lokhee  Narain's  hands,  he  should  pay  to 
the  representatives  of  I^han  Chunder  the 
Rs.  2,800  which  the  arbitrators  thought  waA 
the  proper  sum  to  he  paid  to  them,  together 
with  interest  thereon.  It  is  difiicult  to  fix 
the  precise  date  from  which  the  interest 
should  run,  but  their  Lordships  think  it  is 
equitable  the  respondents  should  receive, 
interest  for  six  years  at  six  per  centum 
per  annum,  making  the  sum  of  Rs.  1,008 
for  interest.  Their  Lordships  are  desirous 
to  secure  the  execution  of  this  arrangement, 
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and  tliey  will  therefore  humbly  reoominend 
Ber  Mnjesty  to  reverse  tlie  di-crees  below, 
and  to  direct  that  in  case  the  appelhmt  pays 
into  Court  within  six  mootlis  the  sum  of 
Ba.  3,808  (being  the  Rs.  2,800  and  interest 
thereon  as  aforesaid)^  the  respondents  be  nt 
liberty  to  tnko  such  sum  out  of  Court  nt»on 
executing  a  kobala  of  the  property  to  ihe 
appellant,  the  stamp  of  which  is  to  be  paid 
by  the  appfihint,  and  that  upon  such  pay- 
ment into  Court  bein^  made,  the  suit  be 
dismissed,  and  the  respondents  do  pay  t<i 
the  attpellant  the  costs  of  the  litigation  in 
India  nnd  of  this  Hppeal. 
'  That  in  case  tlie  appeUnnt  does  not  pay 
the  iibove  am»uut  into  Court,  the  suit  at 
the  end  of  tlie  said  six  months  he  dipmisned, 
but  in  that  case,  without  nny  order  as  to  the 
c«»sts  in  India  or  of  this  appeal,  and  without 
prejudicH  to  the  right  of  tlie  respondents  to 
retnin  tlie  certificnte  of  shIc,  and  to  take 
saoh  proceedings  as  they  may  be  advis^'d  to 
recover  any  monies  due  to  them  from  the 
appellant  in  respect  of  the  purchase  of  the 
Bakd  property  or  otherwise^ 


The  6  h  March  1875. 

Present  : 

The  Hon'ble  W.  Markhy  and  Romesh 
Chunder  Mitter,  Judges. 

Arrears  of  Rent^ Procedure  under  Act  VII  of 
ISQS-^Collecior's  Powers— Act  IV  (B.C.)  of 
IS70  s.lS—Reg.  VI  of  1822. 

Case  No.  879  6f  1874. 

Special  Appeal  from  a  decision  passed  by 
the  \st  Subordinatp.  Judge  of  Ckitta- 
gong,  dated  the  24th  January  1874, 
reversing  a  decision  of  the  Moonsiff  of 
Satkania,  dated  the  loth  September  1873. 

Eala  Bibee  (Plaintiff)  Appellant^ 

versus 

The  C«dlector  of  Chittagong  and  others 
(Defendants)  Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

y  In  a  suit  by  the  Collector  to  recover  rent  due  on 
account  of  a  tenure  in  an  estate  belonj^ng  to  a  ward  of 
Court,  which  teaure  the  defendftnt  bad  held  under  the 
iDinor*8  father : 

Hkld  by  Markby,  J.  (Mitter,  J.,  dia9entiente)y  that 
the  Collector  bad  no  power  to  take  procee<Ung8  under 
Act  VU  oi  1869,  as  both  Aet  IV  (B.C.)  of  1S70  a.  76 


and  RegnUtion  Y I  of  1822  apply  only  to  tepuree  wfakk 
the  Collector  has  himself  created  duriug  nis  manage- 
ment under  his  powers  as  manager,  and  the  defendant^ 
tenure  could  net  be  accurately  deBcribed  as  held  fioa 
the  Collector. 

Judgment  passed  on  the  21  st  December  l^i. 

Markby,  J, — Upon  the  seoond  poiat,  we 
think  that  th^re  is  no  ground  of  speoialappsal. 
The  Moonsilf,  although  he  did  notdireotly 
raise     the    question   of    notioe,    heard  tk« 
evidence   atid   came   to  the   conolusion  that 
proper  notice    had  not  been  issued.     The 
Subordinate  Judge  makes  some  obeervad^B 
upon  that  which   is  highly  derogatory  to  tbe 
Moonsiff,  and  which  we  are  wholly  ata kie 
to  understand.     It  may  be  that  it  wasuot 
strictly  a  correct   procedure  on   tl»e  part  of 
the    Moonsiff  to  enquire   into  tlus  laatter 
without  rnising  a  formal  Issae^     But  «bersii 
nothing  that  we  see  that  can  in  anyiMj 
suggest  f<»r   a   moment  tliat  in  doing  what 
he  did,  the  Moonsiff  was  actuated  with  mj 
Unfair  or  improper  motives.     It  whs  a  mm 
overfish  t — an  oversight  which  does  not  sesnli 
have  been  in  any  way  injurious  to  the  paroMi 
becnnse  evi<lenoe  was  taken  upon  the  questiM* 
Nor  was  the  proceeding  of  the  Subonlioite 
Judge  in  this  case  consistent  with  the  view 
which  he  expressed  of  the  MoonsifiTseouda^; 
because  if  wliat  he  suivpoted  had  been  tlie  ease, 
the  consideration  of  this  issue  ought  to  hare 
been  entirely  excluded   from  his  judgaeot. 
Nevertheless,   we  find   that  he  proec^de  (e 
determine  that  issue  in  favor  of  the-defendaBt; 
We  think  we  are  bound  to  make  these  observ- 
ations injustice  co  the  Moonsiff.     But  at  the 
same  time  the    Subordinate  Judge  lia?i»g 
expressed  his  opinion  upon  this  qoestien  asa 
question  of  fact,  we  must  accept  that  findiHg ; 
and    he  eniir»'ly  excludes  <hie  plaiuiiff  tow 
raising  any  furiher  qufstiou  as  to  theeiii- 
ciency  of  the  notice.  The  Subordinate  Mffi 
does  not  say  that  that  question  is  immaterial  r 
on  the  contrary   he   has   tried  that  qaestiea 
and  decided  it* 

Upon  the  other  point  which  has  be* 
argued,  namely,  wlieiher  tlie  right  precedeie 
has  been  adopted  in  this  case,  aad  wbeiiif 
the  Oc^lector  was  not  bound  to  proceed  kf 
way  of  regular  suit,  we  reserve  omr  opiDioa. 

Judgment  passed  oh  the  6th  March  1875. 
Markby,  J,— With  regard  to  the  queitie* 
which  we  reserved  in  this  case,  Ji«ni^j> 
whether  the  Collector  could,  under  Sectiou  7& 
of  Aet  IV  (B.C.)  of  1870,  proceed  for  tha 
recovery  of  the  re»t  due  frem  the  defeB<l*"J' 
ae  if  it  wei'e  an  arrear  of  rereiii^  I  ^Wb* 
th«t  he  cauQot. 
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Section  75  provides  tbat,  **  farmers  and 
others  iioldiiig  tennres  in  estates  in  cliarge 
of  iho  Court  direct  from  the  Collector  shall 
1)e  subject  to  the  same  Rales,  Reo[ulntions, 
ntid  Acts  as  are  applicable  to  other  persons 
hoIcliii9  similar  tenures  iiud  interests,  under 
Collectors  of  land  revenue  ;  but  when  the 
fitrm  is  hA*\  from  the  manager,  these  Rules, 
R*>f^olation8,  and  Acts  shall  not  apply.'* 

It  appears  that  the  deffudant  in  this  case 
hM  a  tenure  under  one  Moulvie  Abdool 
Rao ;  and  that  on  the  death  of  the  latter, 
the  «tate  descended  to  his  minor  son.  The 
san  was  made  a  ward  of  Court,  aod  the 
Collector  took  charge  of  liis  property,  no 
Manager  being  appointed. 

Under  these  circumstances,  I  do  not  think 
the  defendant  **  holds  a  tenure  direct  ftora 
the   Collector."     I   think    those   words  are 
meattt  to  describe  tenures  which  the  Collector 
has  hinaself  created  during   his  management, 
Qtider    his   powers   as  mauHger  :   tenures  so 
created  are  described  as  being  held  "  under 
the   Collector"  in  Re«r„lation  VI  of  1822, 
and  it  is  a  reasonably   accurate  though  not  n 
technically  accurate  description  of  such  ten- 
ares  to  say  that  they  are  held  under  or  from 
tbe  Collector ;    whereas  to  call   the  tenure 
»f  this   defendant  a  tenure    held  from    the 
CMleetor  would  appear  to  me  to  be  altogether 
inaecurate. 

Tliere   is   no   doubt   that   under  Reoruhi- 

6on  VII  of  1799   Section  25,   the  Collector 

W  the  snme  powers  in   respect  of  tenures 

nil  ward's  estate   existing   when    he  took 

<*vef  the    management,    a;^    in    respect   of 

tworss  created  by  himself,  but  the  words 

ttere  are    different,   and   these  powers   no 

i'^i^er  exist.     The  only  powers  which  now 

exist  in  respect  of  tenures  in  a  ward's  estate 

are  under  Regulation  VI  of  1822  and  Act  IV 

^  1870   Sectron   75.     It  is  only    through 

one  or  other  of  tliose  two  provisions  that 

Act  VII    of    1868    relating    to    summary 

itofiiliods   of  recovering   arrears   of    revenue 

and  other  public  demands  can  be  made  appli- 

cahle;  and  both  these  provisions  apply,   in 

my  opinion,  only   to  persons  holding  under 

tennres  created  by  the  Collector  or  himself, 

and  it  is  not  to  m*^  any  matter  of  surprise 

that  the  powers  conferred  hy  Re<;ulation  VII 

of    1799     Section     25     should    have  been 

eartailed.       It  is  a    strong    proceeding    to 

apply   to  the   recovery  of  private  demands 

the  mnchinery  which  was  specially  intended 

for  the  recovery  of  public  demands.     But 

it  would  be  scarcely  reasonable  to  give  a 

Go^lector  sndi  summary  powers  in  respect 

of  claims  as   to  the  justice  of-  which  lie 


would  very  often  be  unable  to  form  any 
opinion,  except  upon  such  information  as  he 
could  obtain  from  the  proprietor's  own 
private  accounts,  and  the  servants  upon  the 
estate.  It  seems  to  me  scarcely  probable 
that  in  these  days  the  Legislature  intended 
that  a  private  demand  should  be  capable  of 
being  enforced  under  such  circumstances. 
Where  the  Collector  has  created  the  tenure 
himself,  and  the  whole  is  a  matter  of  record 
in  his  own  office,  it  may  not  be  quiie  so 
unreasonable  to  give  him  theite  summary 
powers,  though  I  confess  I  scarcely  see  how 
it  can  even  then  be  justified,  and  I  should 
certaiuly  not  be  disposed  to  extend  such  a 
power  a  step  beyond  the  express  and  positive 
words  of  the  law. 

For  ihfse  reasons,  I  think  the  wrong 
procedure  has  been  adopted  in  thi?  case,  and 
that  the  Collector  ha<)  no  power  to  take 
proceedings  under  Act  VII  (B.C.)  of  1868, 
but  that  he  was  bound  to  recover  the  arrears 
in  the  usual  way.  The  sale  was,  therefore, 
altogether  illegal;  and  must  be  set  aside. 
The  decree  of  tlie  Moonsiff  appears  to  ba 
correct.  The  decree,  therefore,  of  the  Subor- 
dinate Judge  will  be  reversed,  and  the  decree 
of  the  Moonfiiff  restored  with  costs. 

I  have  further  to  add  that  I  express  no 
opinion  as  to  what  would  have  been  the 
proper  procedure  had  Act  VII  of  1868  been 
applicable. 

Miiter^  J. — As  regards  the  question 
reserved  by  us,  I  am  of  opinion  that  the 
procedure  adopted  by  the  Collector  to  bring 
the  plaintiff's  tenure  to  sale  is  the  right  pro- 
cedure. I  think  that  the  tenures  mentioned 
in  Section75of  ActIV(B.C.)ofl870  should 
not  be  limited  to  those  only  that  are  created 
during  the  management  of  the  Court  of 
Wards.  It  is  true  that  the  expressions  used 
in  this  particuliir  Section  are  not.  very 
accurate.  But  this  inaccuracy  is  not  cured 
by  giving  to  it  this  limited  operation.  It  is 
as  incorrect  to  say  of  the  tenures  for  the 
first  time  created  hy  the  Collector  as  manager 
of  the  ward's  estate  that  they  are  held  from 
the  Collector,  as  it  would  be  to  lise  the  same 
exoression  with  reference  to  old  tenures. 

It  seems  to  me  that  the  construction  which 
we  ou>!ht  to  put  upon  this  Section  is  that 
where  the  management  of  the  ward's  estate  iai 
vested  in  the  Collector,  he  would  he  compe- 
tent to  proceed  aj^ain.^^t  the  defaulting  tenants 
of  tdl  descriptions  in  the  ward's  estate  in  the 
same  manner  as  he  could  have  done,  if  they 
were  tenants  of  Government  kha$  mehah. 

Tbat  this  was  the  law  in  1799  is  clear 
from  Section  26  pf  Regulation  VII  of  that 
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year.  Tlie  same  proyieion  wns  also  re-en- 
acted in  Clause  2  SectioD  3  of  Regulation  VI 
of  1822,  and  the  language  used  in  this 
Jatter  (Inuse  has  been  adopted  with  slight 
mod ifi rations  iu  Seciiuti  75  of  Act  IV  (B.C.) 
of  1870. 

For  these  reasons  I  would  cmifirm  the 
judgment  of  the  Lower  Appellate  Court,  and 
dismiss  the  special  appeal  with  costs. 


The  13th  March  1875. 
Present  : 

The  Hon'ble  J.  B.  Phenr  and  G.  G.  Morris, 
Judges. 
ExpUmaiion  of  a  Judge  accepted. 
In  the  matter  of  the  Letter  of  Explana- 
tion hi/   the   Judge  of  Mymensingh    in 
reference    to   the  judgment   in    Special 
Appeal  No.  693  of  1874.* 

Syed  Ikram  Hossein,  Appellant^ 
versus 

Rnm  Lochun  Dutt  and  others,  Respondents. 

The  Court  finds  that  the  inference  which  it  hid 
draum  in  its  jadgment  in  the  Specitl  Appeal  No.  698  of 
1874,  to  the  effect  that  the  defendant  had  been  prevented 
by  the  District  Judge  from  filing  a  copy  of  a  certain 
judgment,  was  in  fact  erroneous. 

Pheary  •7.— Before  we  commence  the 
business  of  the  dnj,  we  wish  tp  mention  the 
matter  of  nn  exphinntion  which  has  been 
made  to  us  by  the  Judge  of  Mymensingh  in 
reference  to  the  judtfment  pnssed  by  him  in 
tl»e  case  of  Speciiil  Appeal  No.  693  of  1874. 

On  that  special  appeal  being  heard,  this 
Bench  remanded  the  case  for  the  trial  of  a 
certain  specified  issue.  And  it  then  found 
itself  obliged  to  make  some  comments  upon 
the  course  which  the  case  had  apparently 
taken  in  the  Judge's  Court. 

The  letter  of  explonation  which  the  Jqdge 
has  sent  to  ns  represents  that  the  view  taken 
on  that  occasion  by  tiii.^  Bench  of  ihe  facts 
pf  the  case  and  of  the  occurrences  in  his 
Court  is  in  important  particulars  an  entirely 
erroneous  view.  To  quote  from  his  letter  : — 
"The  judgment  of  the  Hon'ble  Court  has 
"  been  based  upon  the  belief  that  the  plain- 
"  tiffs  hai  been  allowed  by  the  Court  of  first 
"  instance  to  file  a  decree  which  they  knew 
*'  had  been  reversed  in  appeal,  and  that 
'*  the  defendant  had  been  prevented  by  the 
"  action  of  tlie  Court  from  filing  copy  of  the 
'' judgment  in  appeal  showing  that  anch 
"decree  had  been  reversed." 

And  this  was  no  doubt  substantially  the 

"■  •  Ante,  p.  29. 


view  taken  bj  tliis  Bench  on  this  point 
after  the  best  consideration  it  eould  give 
in  special  appeal  to  the  judgment  of  the 
Lower  Court. 

There  are  passages  in  the  judgment  of  the 
Lower  Court  which  were  quoted  in  ex  tenso 
by  us  such  as  served  to  lead  us  almost  irre* 
sistibly  to  the  inference  that  the  judgment 
on  appeal  which  the  appellant  desired  to  pro- 
duce, and  which  he  was  not  allowed  bj  the 
Court  to  produce,  was  a  judgment  whicli  had 
the  efiect  of  reversing  the  decree  made  io 
the  first  Court  The  Judge,  however,  in  his 
letter  of  explanation,  says  : — "  On  this  pohit 
'Mhe  Hon'ble  Court  has  been  misled.  No 
"  decree  was  filed  by  the  plaintiff  wliich  was 
**  ever  reversed  on  appeal." 

And  iu  explanation  of  the  two  passages 
of  his  judgment  which  have  just  b«^n 
referred  to,  he  says  : — *'  As  n  matter  of  fi^t 
"  they  relate  to  entirely  different  decree^ 
"  and  here  I  must  admit  that  the  words  is 
"  the  second  extract  according  to  the  Ylott\k 
"  Court's  arrangements  were  ont  of  place  n 
<<  the  judgment."  So  far  admitting  thottbe 
inference  which  was  drawn  by  tliis  Covt 
from  his  words  was  a  natural  inference^ 
And  it  may  be  added  that  the  case  was 
argued  at  length  before  us  by  learned 
pleaders  on  both  sides,  and  that  they  took 
the  view  of  the  meaning  of  the  Judge's 
language  which  we  took,  and  indeed  it  may 
be  said  unhesitatingly  that,  on  the  face  of 
the  judgment  itself,  any  other  interpretation 
of  its  words  could  hardly  have  been  sug- 
gested. 

We  are,  however,  glad  to  find  that  this 
view  is  in  fact  erroneous,  and  that  the  judg- 
ment, which  the  Lower  Court  in  the  secondly 
referred  to  passage  had  seemingly  spoken 
of  as  a  judgment  by  which  it  had  been  held 
that  the  subject-matter  of  dispute  in  this 
case  was  the  property  and  in  the  possessioo 
of  the  defendant  No.  1  Snddatulla,  related 
to  other  property  than  that  which  was  the 
subject  of  this  suit. 

We  are,  therefore,  most  anxiooa  that  tk 
explanation  of  the  Judge  should  have  tk 
same  publicity  given  to  it  as  tlie  erroueotis 
view  of  his  judgment  which  we  expressed, 
and  which  we  understand  has  been  printed 
in  the  Weekly  Reporter. 

We  do  not,  however,  think  tliat  anythiofS 
in  the  Judge's  letter  of  explanation  is  of 
such  a  character  as  to  render  it  in  any  wsy^ 
necessary  that  the  case  should  be  reheard, 
or  that  any  other  order  should  be  passed  as 
between  the  parties  than  that  which  to 
been  paaaed. 
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The  I3th  March  1875. 

Present : 

The  Hou*ble  J.  B.  Phear  aud  G.  G.  Morris, 
Judges. 

Eindoo  Law  C  Mitakshara)-^ Ancestral  Property 
— A  Son's  Interest  and  Liability. 

Cases  Nos.  1 1,  32,  aud  49  of  1873. 

Regular  Appeals  from  a  decision  passed 
iy  the  ist  Subordinate  Judge  of 
Bkaugulpore,  dated  the  27th  September 
1872. 

MudduD  Gopal  Lall  and  others  (Defendants) 
Appellants, 


versus 

Mussamut  GowrunbuUj  and  others 
(Plaintiffs)  Respondents. 

Messrs.  C.  Gregory  and  M.  L.  Sandel  and 
Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baboo*  Rash  Beharee  Ghose  and    Mohinee 
JJohun  Rag  for  Respondents. 

Themterest  which,  under  the  Mitakshara  law,  a  son 
«qmre*  in  the  ancestral  property  of  liia  father,  by  and 
in  the  event  of  being  born,  ia  of  the  nature  of  an 
fflbenttnce  and  remains  liable  to  the  payment  of  the 
perswttl  debta  of  ihe  father,  even  though  subsequently 
coatrtcted,  in  the  same  way  as  the  entire  property  would 
MTe  been,  had  the  son  not  been  born ;  except  only  in 
tiw  case  in  which  those  debts  are  illegal,  or  were 
ee&tracted  for  an  immoral  purpose. 

Accordingly  any  disposition  of  the  property  which  ia 
reasonably  made  by  the  father,  for  the  purpose  of 
dMcbarging  a  debt  of  the  father*8,  which  does  not  fall 
»iihm  the  exception,  is  one  of  those  spoken  of  aud 
aoihonzed  as  *'  unavoidable  "  by  the  Mitakahara.  ch  I 
8. 1,  paras.  28  A  29.  -»       •    i 

Phear,  J".— The  principal  question  which 

is  now   befi»re   us,   is,  whether  or  not  the 

evidence     taken    at    the    original    hearing, 

together  wiih  that  taken  on   remand,   serves 

to    establish    as    against    the    plaintiffs    the 

encumbrances     which    the   appellants    Gir- 

Aaree  Lall  Sahoo,  Poosun  Lall  Salioo,  and 

^alla  Muddun  Gopal    respectively    claim    to 

^ve  upon  the  property,  the  subject  of  this 

partition  suit. 

It  appears  to  be  admitted  that  Shib  Narain 
Singh,  ihe  first  defendant,  and  his  elder  son, 


the  2nd  defendant,  and  his  younger  sons,  the 
minors,  plaintiffs,  together  constitute  a  joint 
family  living  in  commensality  under  the 
Mitakshara  law,  and  in  the  joint  enjoyment 
of  the  property  which  is  the  subject  of  suit. 

The  case  in  which  Girdharee  Lall  places 
his  claim  is  shortly  as  follows  : — He  says 
that  Duryao  Singh,  the  father  of  8hib 
Narain,  and  therefore  the  grandfather  of 
the  plaintiff^  during  his  life,  incurred  great 
pecuniary  liabilities,  and  that  on  his  death 
the  duty  of  discharging  his  debts  fell  upon 
Shib  Narain.  In  addition  to  this  Shib 
Narain  himself  wanted  money  to  carry  on 
the  zemindaree  and  domestic  business,  and  to 
perform  certain  marriage  and  obsequial 
ceremonies,  and  so  from  time  to  time 
borrowed  money  from  various  bankers, 
among  others  the  appellant's  firm  ;  that  Shib 
Narain  and  his  son  Amur  Pershad  were  in 
possession  of  the  disputed  property  in  their 
own  absolute  right,  and  the  banking  transac- 
tions just  referred  to  had  been  carried  on  with 
the  appellant's  firm  continuously  since  the 
days  even  of  Duryao,  and  that  relying  on  these 
circumstances,  the  appellants,  when  Shib 
Narain 'and  Amur  Pershad  were  pressed  by 
zemindaree  and  domestic  needs,  lent  them 
money,  and  they  secured  repayment  of  the 
same  by  the  execution  of  two  registered 
bonds  one  after  the  other  in  favor  of  the 
appellant. 

Girdharee  Lall  adds  that  having  sued  on 
these  bonds,  he  obtained  two  decrees  dated 
respectively  4th  May  and  14th  June  1870, 
and  when  in  execution  of  these  decrees  he 
had  seized  and  was  nbont  to  sell  the  property 
of  Shib  Narain  and  Amur  Pershad,  they, 
with  the  view  to  preserve  the  property  from 
sale,  executed  in  good  faith  a  bond  dated  9th 
July  1870  hypothecating  8  annus  share  of 
Mouzah  Beer  for  the  sum  remaining  due, 
namely,  Rs.  6,794. 

The  evidence  in  support  of  this  case  is 
extremely  slight.  The  bond  itself  of  the  9ih 
July  1870  is  proved,  though  perhaps  proof 
of  it  was  not  needed  in  view  of  the  plaint. 
Also  the  decrees  of  4th  May  and  14th  June 
1870  may  be  considered  to  be  proved.  But, 
although  Girdharee  himself  and  several 
witnesses  have  been  examined  on  the  remand 
order,  they  speak  very  imperfecily  indeed  to 
the  other  material  facts  of  this  story.  Gir- 
dhnree  does,  however,  explain  the  reason 
why  only  8  annas  of  the  property  was 
pledged  to  him  by  stating  that  the  other  8 
annas  had  in  his  presence  been  sold  by  Shib 
Narain  and  Amur  Pershad  to  Sitaiam,  one 
of  the  defendants,  in  the  preceding  montli  of 
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May,  Damelj,  on  8th  Mny  1870,  for 
Rs.  86,000. 

The  case  of  Pooson  Lall  is  precisely  the 
same  as  that  of  Girdharee  Lall,  and  is  stated 
in  almost  exaotly  the  same  words  :  the  only 
difference  between  the  two  cases  is  that 
Poosan  Lall's  final  bond  of  hypothecation  was 
for  Rs.  6,874  instead  of  Rs.  6,794. 

The  evidence  which  has  been  given  on 
behalf  of  this  defendant  even  after  remand, 
if  taken  alone,  altogether  fails  to  establish 
this  case  ;  the  bond  itself  is  not  proved.  It 
may,  however,  be  taken  (although  against 
minors)  as  admitted  by  the  plaint  ;  and  the 
facts  established  in  Girdharee  Lall's  case  can 
be  made  use  of  by  this  defendant. 

Mudduu  Gopol  reiterates  the  story  of  the 
other  two  appellants  as  regards  the  debts 
left  by  Duryao  Sin^h  and  the  expenditure 
of  Shib  Narain,  and  that  Shib  Narain  Singh 
and  Amur  Pershad  were  in  possession  of  the 
disputed  property  in  their  own  absolute 
right,  and  then  he  says  that  confiding  in 
these  circumstances  he  advanced  to  Shib 
Narain  and  Amur  Pershad  tlie  snra  of 
Rs.  3,000  on  interest  by  hypothecation 
of  8  annas  share  of  Mouzah  Beer,  uslee 
with  dakhelee  under  a  registered  bond  dated 
the  26tli  Kartick  1278,  F.S. 

This  bond  is  sufficiently  proved  as  also 
the  advance  of  the  money  thereunder,  and 
it  may  also  be  taken  as  made  out  that  the 
money  was  wanted,  or  at  least  that  Muddun 
Gopal  bona  Jide  believed  it  was  wanted,  for 
the  performance  of  a  family  ceremony. 

With  regard  to  all  three  appellants,  it  may 
be  reckoned  us  certain  from  their  written 
statements  and  from  the  evidence  that  they 
knew  the  joint  family  consisted  of  more 
members  than  Shib  Naraiu  and  Amur 
Pershad,  but  they  advanced  money  to  and 
dealt  with  Shib  Naraiu  and  Amur  Pershad 
as  being  the  only  adult  members  of  the 
family  ;  and  tliey  were  ultimately  content  to 
take  such  security  for  repayment  of  the 
money  as  Shib  Narain  and  Amur  Persliad 
alone  could  give  them  in  the  shape  of  a 
mortgage  for  charge  upon  the  family  pro- 
perty. 

Consequently,  the  three  cases  may  be 
summarized  thus : — ^In  that  of  Mnddun  Gopal 
the  plaintiff's  father  and  elder  brother 
mortgaged  8  annas  of  the  joint  property  to 
Mudduu  Gopal  in  consideration  of  a  loan  of 
money  which  was  wanted  for  a  family 
purpose. 

In  those  of  Girdharee  Lall  and  Pooeun 
Lall,  putting   them   at    their    highest,    the 


plaintiff's  father  and  elder  brother  mortgaged 
8  annae  of  the  joint  property  in  order  to 
prevent  the  sale  of  that  property  at  tlie 
instance  of  Girdharee  Lall  andPoosun  Lall  in 
execution  of  decrees  which  those  persons 
had  respectively  obtained  against  the  father 
and  eldest  son  personally. 

The  plaintiffs'  case  then  is  reduced  to  this, 
namely,  are  the  minor  sons,  the  plaintiffs, 
entitled  to  insist  on  partition  of  the  joint 
property  and  to  obtain  their  share  of  the 
joint  property  free  of  these  mortgages  ?  In 
a  late  case  reported  in  XX  Weekly  Reporter, 
336,  we  had  occasion  to  discuss  the  first 
part  of  this  question  at  considerable  length. 

The  result  at  which  we  arrived  was  that 
the  sous  could  at  any  time  during  their 
father's  life  call  upon  him  to  partition  the 
ancestral  property.  And  as  to  the  2nd 
part  of  the  question,  it  was  also  made  clear 
in  the  course  of  the  discussion  that  under 
the  Mitakshara  law,  the  occurrence  of  ike 
birth  of  a  sou  had  the  effect  of  limiting  cbe 
father's  power  of  disposition  over  anoeiCrti 
property.  While  he  could  before  the  Inr^ 
of  a  sou  deal  with  it  as  sole  owner,  afta 
that  event  he  becomes  in  a  certain  sense 
subject  to  the  control  of  his  son  who  bj 
birth  becomes  co-owner  with  him,— with  this 
further  condition,  hbwever,  that  during  the 
minority  of  his  son  he  has  an  absolute  dis- 
cretion within  certain  limits. 

Those  limits  are  prescribed  in  paragraphs 
28  and  29  of  Section  1,  Chapter  I,  Mitak- 
shara.  They  are  expressed  no  douht  ia 
these  paragraphs  in  somewhat  general  terms, 
and  this  Court  is  consiiintly  called  upon  lo 
decide  whether  a  given  case  comes  within 
them  or  not.  The  judgment  of  the  Privy 
Council  in  Honooman  Pershad  Pandey's 
case  (VI  Moore's  Indian  Appeals)  has  been 
applied  by  analogy  and  considered  to  fur- 
nish a  guiding  principle  upon  this  poinr. 
Since,  however,  the  present  appeal  first  ( 
before  this  Court,  a  decision  has  been  pa 
by  the  Privy  Council,  which  is  even  msn 
iminedittely  relevant,  namely,  the  decttnt 
reported  in  XXII  Weekly  Reporter,  56. 

According  to  that  decision  as  we  under* % 
stand  it,  the  interest  which  under  the  Mitak- 
shara   law  a  son  acquires  in  the  ancestral 
property  of  his  father,  by  and  in  tlie  event 
of  being  born,  is  of  the  nature  of  an  iuherit- 
ance,   and  remains   liable   to   the    payment  ■ 
of  the   personal   debts   of  the  father  eves 
though  subsequently  contracted  in  the  same 
way  as  tlie  entire  property  wonld  have  been  , 
liable  had  the  sou  not  been  born,  except  only  / 
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m  the  case  where  those  debts  are  illegal  or 
were  contracted  for  an  immoral  purpose. 
The  judgment  snys  expressly  the  interest  of 
the  ''sons,  as  well  as  the  interest  of  the 
fnthers  in  the  property,  although  it  is  ances- 
tral, is  liable  for  the  payment  of  the  father's 
debts." 

It  woald  therefore  seem  to  follow  that  any 
disposition  of  the  property,  which  is  reason- 
ably made  by   the  father  for  the  purpose  of 
discharging  a  debt   of  this  kind,  i,e,^  a  debt 
of  the   father's  which  does  not  fall  within 
tbe  exception,  is  one  of  tliose  spoken  of  abd 
authorized  as  "  unavoidable"  by  paragraphs 
28  and  29,  Section  1,  Cliapter  I,  Mitakshura. 
The  debt  being  of  such  a  nature  that  the 
property  is  ultimately  liable  to  discharge  it, 
the  alienation  of  that  pro|>eriy,   whether  by 
mortgage  or  sale  by  the  fatiier  upon  reason- 
able terms   for  the  purpose   of  discharging 
the  debt,  must  be  substantially  an  unavoid- 
able transaction. 

In  the  present  case,  as  the  evidence  stands 
meagre  though  it  is,  the  father's  debts  for 
which  this  property  has  been  liypothecated 
in  favor  of  the  defendants,  do  not  appear 
to  have  been  illegal  or  of  an  immoral 
character. 

In  the  case  of  Muddun  Gopal,  the  debt 
was  incurred  for  a  family  purpose;  and  in 
the  other  two  cases,  they  were  debts,  the 
reality  of  which  has,  so  to  speak,  been 
{laartinteed  by  a  decree.  It  must  be  taken, 
%s  long  as  those  decrees  are  iinimpeached|^ 
tkiat  there  really  was  a  debt  from  the  father 
and  bis  eldest  son  to  Poosun  Lall  and  Gir- 
dbaree  Lall  respectively.  The  debts  then 
being  apparently  real  debts,  and  not  of  an 
immoral  character,  and  one  of  them  being 
iDcarred  for  a  family  purpose,  it  follows  that 
they  were  of  such  a  nature  that  the  joint 
property  of  the  family  was  liable  to  meet 
them.  And  that  therefore  the  mortgages 
which  the  father  has  made  for  the  purpose 
of  securing  these  debts  to  the  defendants, 
appear  upon  the  authorities  which  have  been 
quoted  to  be  good  incumbrances  upon  the 
joint  estate,  and  valid  against  the  claims  of 
the  minors,  the  plaintiffs. 

We  thus  think  that  while  the  plaintiffs 
are  no  doubt  entitled  to  have  a  partition 
of  the  property,  the  partition  must  be  sub- 
ject to  the  mortgages  of  the  three  appellants 
to  the  extent  of  8  annas  of  the  entire  pro- 
perty. 

The  appellants  are  entitled  to  their  costs  ; 
but  as  we  cannot  give  a  decree  making  the 
ininorB  pay  the  costs,  these  costs  will  be 
declared  a  charge  upon  the  property. 


The  13ch  Morch  1875. 

Present  : 

The  Hon'ble  J.  B.  Phear   and  G.  G.  Morris, 
Judges. 

Presumption  of  Regularity — Irregularities, 

Cases  Nos.  12  and  13  of  1874. 

Applications  for  Review  of  Judgment 
passed  by  the  HotChle  Justices  J,  B, 
Phear  and  G,  G.  Morris  on  the  l^th 
September  1874,  in  Miscellaneous  Ap- 
peals, Nos.  136  and  137  of  1874.* 

Chowdhry  Mahomed  Zuhoorul  Huq,  Decree- 
holder  (Respondent)  Petitioner, 


Mahomed    Yukoob   and    others,    Judgment- 
debtors  (Appellants)  Opposite  Party, 

Mr.  J.    T.  Woodrojffe  and  Moonshee 
Mahomed  Yusoof  for  Petitioner. 

;l/r.  C.  Gregory  for  Opposite  Party; 

The  maxim  omnia  prewmwUur  rite  esse  acta  cannot 
apply  where  it  is  plain  that  the  greatest  possible 
irregularities  have  occurred. 

Phear,  J. — We  see  no  reason  to  alter  our 
judgment  in  the  case  of  Yakoob  Ali.  It 
seems  certain  tliat  Yakoob  Ali  became  a 
major,  and  that  the  plaintiff  knew  this  fact 
soon  after  the  original  decree  was  passed. 
And  we  are  not  satisfied  that  he  was  made 
a  party  either  to  the  proceedings  in  review 
which  terminated  in  the  decree  of  December 
1862,  or  to  the  proceedings  for  the  assess- 
ment of  wasilut.  We  are  not,  we  think, 
justified  in  assuming  on  the  maxim  omnia 
presumuntur  rite  esse  acta  that  he  was  duly 
made  a  party  to  these  proceedings,  because  it 
is  plain  that  the  greatest  possible  irregu- 
larities have  occurred  in  this  suit.  And 
there  mny  have  been  good  reason  why  the 
judgment-creditor  should  not  care  at  the 
time  of  these  proceedings  to  carry  them  on 
against  Yakoob  Ali.  The  probability  is,  as 
seems  to  have  been  the  case  from  the  record, 
that  he  was  altogether  neglected  after  the 
passing  of  the  original  decree,  until  the 
application  of  August  1873. 

♦  22  W.  R.,  533. 
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As  regards  Muliiok  Eimyet  Ali,  it  seems 
that  when  our  decision  wns  given,  we  were 
under  some  misnpprehension  as  to  the  amount 
of  money  which  had  been  pnid  in  satisfac- 
tion of  the  decree.  And  we  think,  therefore, 
that  execution  must  issue  in  the  terms  which 
)iave  already  been  ordered  by  this  Court  on 
the  2ad  May  1873.  We  refer  to  the  final 
order  passed  by  Mr.  Justice  Kemp's  Bench. 

We  think  there  should  be  no  costs. 


The  15ih  March  1875. 

Present : 

The  Hon'ble  A.  G.  Macplierson,^  Officiating 
Chief  Justice,  aud  the  Hon'ble  £.  6. 
Birch,  Judge, 

Bhaolee  RerUs-^  Waiver. 
Case  No.  2648  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sarun,  dated  the  9th 
August  1873,  reversing  a  decision  of  the 
Moonsiff  of  Chaprah,  dated  the  1 5th 
January  1873. 

Mohunt  Narain  G«  er  (Defendant)  Appellant, 

versus 

Gour   Suruu   Doss  and   another   (Piaintiflfs) 
Respondents, 

Baboo  Mohesh  Chunder  Chowdhry  for 
Appellant. 

Moulvie  Abdool  Baree  for  Respondents. 

A  landlord  who  refuse*  to  accept  rent  in  kind  when 
it  is  offered  to  him,  on  the  ground  that  he  is  suing  for 
a  money  rent,  cannot,  on  the  dismissal  of  his  suit,  come 
into  Court  again  and  sue  his  tenant  lor  the  yalue.of 
what  he  refused  vrhen  it  was  proffered. 

Macpherson,  C.J, — We  think  that  the 
decree  of  the  Ju<lg6  in  so  far  as  it  relates  to 
the  year  1278  must  be  set  aside. 

The  suit  is  for  a  sum  of  money  in  lieu 
of  a  certain  portion  of  the  produce,  being 
the   defendant's    bhaolee   rent   for   the  year 

1278. 

It  appears  from  the  judgment  of  the 
Judge  that  in  1278,  when  the  rent  becnme 
due  the  present  plaintiff  was  prosecuting 
a  suit  against  the  defendant,  the  object  of 
which  was  to  recover  a  money  rent  for  ihie 
very  land  at  an  enhanced  rate.  When  the 
ciop  was  actually  on  the  ground,  the  defend- 
ant  applied    to   the    Fouzdaree     Court     by 


petition,  praying  that  the  plaintiff  might 
be  ordered  to  take  his  hakimee  rent. 
Thereupon,  the  plaintiff  appeared  and 
explained  to  the  Court  that  as  lie  was  suing  for 
a  money  rent,  he  did  not  wish  to  take  and 
would  not  take  the  bhaolee  rent,  and 
therefore  that  the  defendant  might  take 
his  crops  where  he  pleased.  Subsequently 
the  suit  for  the  money  rent  was  dismissed  ; 
and  the  plamtitl  now  turns  round  upon  the 
defendant  and  brings  the  present  suit  against 
him  to  recover  the  money  value  of  the 
bhaolee  rent  which  he  declined  to  receive. 

It   seems   to    us   that  the  plaintiff  has  put 
himself  out  of   Court   as  regards    (he   rent 
of  1278  by  not  taking  it  when  it  was  offered 
to   him.      Having   once  positively    refused 
to    accept    it,    and    told    the   defendant  to 
to   take   it   where   he  liked,  it  is  contrary  to 
all  principle   that  he   should   be   allowed  to 
come    into  Court  now  and  sue  the  defendant 
for  its  value.     He  cannot  sue  for  the  mooef 
value,    simply  because   it    did   not    suit  to 
convenience     to    accept     the   rent   In  kM 
when   offered    to   him.      So  far   as    reguli 
the  year  1278,  the  judgment   of    the   I^wer 
A(»pellate   Court   will  be  reversed  with  costs 
in  both  Courts  in  proportion. 


\ 


The  15th  March  1875. 

Present  : 
The  Hon'ble  A.  G.  Macpliprs^n,  Officiating 
Chief   Justice,    and    the    Hon'ble   E.  G. 
Bir^li,  Judge. 

Uncultivated  Land^  Limitation — Possession. 

Case  No.  2647  of  1873. 

Special  Appeal  from  a  decision  parsed  hp 
the  Judge  of  Shahabad,  dated  the  17M 
Aftgnst  1873,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  district,  dated 
the  14M  June  1873. 

Miiterjeet  Singh  (Defendant)  Appellant, 

versus 

R.ullia   Pershad    Singh  (Plaintiff) 
Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Kespondent. 

If  adverse  possession  for  a  safficiently  Iodjj  time  b 
proved,  the  title  of  a  person  to  oncultirated  or  jnoglf 
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lAnd  ni*y  be  barred  by  limitatipa  ia  the  same  manner 
and  to  the  same  extent  as  in  the  case  of  cultivated 
land ;  the  evidence  of  poasession  being  the  exercise  of 
aucJi  acU  of  owRership  os  woald  ordinarily  be  exercised 
^rer  property  of  that  nature. 

Macpherson,  C.J. — We  tliink  tlmt  the 
decree  of  the  Judge  must  be  set  aside,  nud 
tlie  case  remanded  to  liim  for  re-trial.  Ti>o 
principal  issue  iu  both  the  Lower  Courts  wus 
wheUier  Che  plaintilT  hnd  been  in  posspssiou 
witliiu  twelve  years  prior  to  suit.  The  Judge 
lias  not  come  to  any  distinct  finding  upon  that 
point.  Ii  seems  to  us  essential  that  he  should 
decide  it,  and  it  is  impossible  to  deal  with  ihe 
case  iiToptrly  without  deciding  it. 

The  lauds  in  dispute  being  or  having  been 
juugle  lands,  it  will   probably   not   be  neces- 
sary  for  the   p'aintiff  to   prove  such  acts  of 
ownership  as  would  be  required  in  the  case 
of  culiivated  land.     As  slated  by  Sir  Barnes 
Peacock     iu    the    c^ise    of    R.     Watson    & 
Co.    ©.  T!ie    Government    in   III    Weekly 
Reporter,  page   78,    "there    may   be    great 
*•  difficulty    in    proving     ihe    possession    of 
"unculfivated  lands;   and   if   there   is  any 
"  doubt  as    to    who  is   in   possession,     the 
"case    wouy    probably    ba    determined    in 
"favor     of   the    party    who     proves    title. 
"  But  if  one  |>arty   can   prove   that   he   has 
**  been  ia  adverae  possession  of  uncultivated 
"lands  for  a  sufficiently  long  time  to  bar  the 
"  remedy  of  the  person  who   lias  title,  the 
"case  of  the  latter  may  be  barred  i>y  limita- 
"  lion,    OS    to   uncultivated    land   or  jungle, 
"in  the  same  manner  and  to  the  same  extent 
"as  regards   cultivated    land."     And   again, 
in  page  80,  he  says  :— "  The  exercise  of  such 
"acts   of   ownership   over  jungle    lands   a^ 
"  would  ordinarily  be  exercised  over  property 
"  of  that  nature  would  be  evidence  of  posses- 
"sion."     In  short,  the  Court   must   look    at 
all  the  circumstances  of  the  case,  the  nature 
of  the   land,   and    the   manner    in    which  it 
might  be  reasonably  expected  to  be  held  and 
enjoyed    by   the  proprietor,     and   then    find 
whether    the   plain titf  ever   had    possession 
within  twelve  years.     If  he  had  not,  it  seems 
to  us  that  his  suit  is  barred. 

As  the  case  cannot  go  back  to  the  indivi- 
dnal  Judge  who  tried  the  case  (he  liavii>g 
left  tlie  district,  if  not  the  couiitry;,  the 
Court  below  must  reconsidei*  the  case  upon 
nil  the  issues,  and  especially  consider  the 
evidence  as  to  the  disputed  land  falling 
witljin  ilie  plaintiff's  boundaries  according 
to  the  survey  map. 

The  C0818  of  the  remand  will  abide  the 
resnlt. 


[Paivr  Council  Judgbcbnt]. 
The  26th  February  1875. 

Present: 

Sir  Jam*»8   W.   Col  vile,    Sir   Montague   E. 
Smith,  and  Sir  Robert  P.  Collier. 

Claim  to  Debuttur  Land ^ Form  of  Plaint^ 
Agreemfint'- Presumption  of  Fraud, 

On  Appeal  from  ihe    High  Conrt  of  Judi^ 
eaiure  at  Fort  William  in  Bengal* 

Radha  Mohun  Mundul  and  others 

versus 

Jadoomonee  Dossee. 

A  sttit  was  broiiglit  by  a  Hindoo  widow  to  recover  her 
share,  as  heiress  to  her  husband,  in  certain  family 
property  of  which  she  claimed  a  portion  in  her  abso- 
Inte  right,  and  a  portion  aa  one  of  the  joint  shebaita 
of  certain  idols.  Among  other  properties  plaintiff 
claimed  one-ifth  share  in  a  talook,  not  as  a  debuttur 
property,  but,  in  right  of  her  husband,  as  her  absolute 
property.  The  first  Court  found  that  this  share  was  the 
property  of  a  certain  idol,  and  held  that  she  had  not 
maintained  the  allegation  in  her  plaint,  and  even,  if 
entitled  to  it  in  her  right  of  joint  shobait,  she  could  not 
recover  in  that  capacity,  as  she  had  not  framed  her 
plaint  in  that  way  and  had  not  sued  as  shebait.  The 
Privy  Council  held  the  High  Court  to  be  right  in 
treating  this  objection  as  one  rather  of  form  than  cf 
substance  and  in  giving  the  relief  prayed  for. 

The  defendants  having  pleaded  that  certain  Govern- 
ment paper  in  which  plaintifif  claimed  a  share,  had 
been  appropriated  by  a  memorandum  of  agreement,  to 
the  service  of  an  idol,  and  the  agreement  was  substan- 
tiated by  very  strong  evidence  and  shown  to  have  been 
acted  upon,  by  all  the  parties  for  years,  the  Privy 
Council  held  that  it  could  not  be  set  aside,  as  a  color- 
able transaction  having  no  validity,  merely  upon  the 
suggestion  that  the  amount  set  aside  was  exorbitant, 
and  that  there  might  possibly  have  been  an  intention  to 
defraud  widows  and  others. 

This  was  a  suit  brought  by  the  widow 
of  one  of  six  sons  of  one  Nurronarain,   to 


•  From  the  judgment  of  Conch,  C.J.,  and  L.  S 
Jackson  and  F.  A.  Glover,  JJ.,  dated  16th  November 
1«70. 
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rrcover  the  share  which  she  was  entitled   to 
as  heiress  of  her  husband  iu  ccrtiiiii  family 
property,  and  she  claimed  u  portion   of  that 
properly  in  her  absolute  ri^lit,  and  a  portion 
lis  one  of  the  joint  shebnits  of  certain  idols, 
that  latter  property  being  debmtur  property. 
Her 4hare  became  a  fifth  instead  of  a  sixth 
by  a  family  arrangement,  whereby  the  share 
of  one  of  the  brothers  had  been  extinguished. 
Her  case  came  in  tlie  first  instance  before  the 
fludge  of  the  Twenty-four  Pergnnnahs  ;  that 
judgment,    together   with   the  judgment    of 
the  High  Court,  and  the  coui*se  which  the 
case  has  taken,  make  it  unnecessary  to  refer  to 
a  great  number  of  issues  and  of  statements 
nud  a  great  deal  of  evidence  in   the  cnse. 
That   Judge   decided     in     her    favor    with 
respect  to  a  certain  portion  of  the  real    pro- 
perty and  a  certain   portion  of  the  personal 
property,  and  so  far  there   is   no   question 
with  respect  to  his  decision.     With   respect 
to  her  claim  to  the  debuttur  property,  he 
decided  in  lier  fnvor  as  to  a  portion  of  it, 
namely,  a  fifth  share  of  Government  ^mpers 
for  the    sum  of  Rs.   14,000.      He  decided 
tliat  she  was  entitled  to  a  fifth  share  of  those 
securities,  and  to  retain  them  in  her  hands  ; 
but  that  iunsmuch   as   they   were  debuttur 
property,  she  was  not  competent  to  waste 
the  same  either  by  gift,  sale,  or  in  any  other 
way.      Upon     the    question  —  which     was 
one    of    the  main   questions   in    the  cause, 
raised  between  the  parties — whether  she  had 
any  right  or  title  at  all  to  property  which 
was  debuttur,  he  observed  : — "  It  is  admitted 
**  by  both  the  parties  that  there  exist  orna- 
"  ments,    plates,    and    furniture   as    well    as 
"  debuttur  lands  and  rents  for  the  use  "   of 
certain  idols.     The   "  question    which    then 
"  presents  itself  for  my  consideration  is,  whe- 
"  ther  the  plaintiff  can  have    possession    of 
*'  the    said   propertiep.     The   defendants   do 
"  not  allege  that  the  widows  of  the  family 
**  shall  not  be  competent  to  hold  possession 
"  of  the  said  endowed  properties  ;  in  other 
"  words,  that  they  have  not  the  power   of 
'*  exercising    that    control    over    the    same 
**  which    the  male   members   of  the   family 
"  can  exercise.     They   merely   say  that,   as 
*'  the   said    properties    are    of    a    debuttur 
'*  character,     they    are    not    susceptible    of 
"  division  among  the  shareholders  ;  and  that 
'*  since  the  plaintiff  is  a  childless  widow,  she 
"  is  not  competent  to  carry  on  the  service  of 
*•  the  gods.     That  the  properties  in  question 
**  do   not   admit  of  any  partition  among  the 
"  co-sharers  is  a  fact  wliich  must  be  admitted 
*'  by  mo  ;  but  I   do  not  see  any  reason  why 
**  a  widow  of  the  family  should  be  iocapa- 


"  citated  from  superintending  the  service  of 
"  the  gods.  It  is  not  urged  by  the  defetxi- 
'*ants  that  any  such  rule  has  beeo  bi4 
**  down  in  the  family,  and  that  under  it  tbc 
"widows  have  been  excluded  from  the  iboTt 
'*  superintendence.  On  the  other  hand, 
"  among  the  Hindoos,  persons  belonging  to 
"  no  other  caste  except  that  of  BmUmins 
**  can  perform  the  service  of  a  god  with  hb 
"own  hands,  that  is,  woi*ship  the  idol  l«y 
'*  touching  its  person.  Men  of  otlier  castes 
**  simply  superintend  the  service  of  the 
"  gods  and  goddesses  established  by  them- 
"  selves,  while  they  cause  their  actual 
•*  worship  to  be  performed  by  Brnhmins. 
"  Thus,  when  persons  of  the  abbVe  descrip- 
"  tion  can  conduct  the  service  of  idols  in  tli© 
*'  above-mentioned  manner,  why  should  doi 
"  the  widows  of  their  family  be  able  to  ctrrj 
•*  on  worship  in  a  similar  way  ?"  And  after 
citing  a  decision  of  the  High  Court,  he 
came  to  the  following  conclusion  : — "  Come- 
•'quently,  there  is  nothing  to  prevent  ihc 
*<  Court  from  finding  that  the  plaiu tiff  has  a 
**  right  to  hold  possession  of  the  dehuttor 
"  properties  enumerated  by  the  defendants 
**  in  the  12th  paragraph  of  their  written 
**  statement,  and  to  superintend  the  serrice 
"  of  the  gods  conjointly  with  the  oiher 
"  co-sharers." 

Two  other  questions  arose  which  it  is  neces- 
sary to  notice,  and  two  only.  The  plaioiiS 
claimed,  among  other  properties,  a  right  to 
a  one-fifth  share  in  a  talook  called  Talook 
Cliundcr  Hatt,  which  is  No.  86  in  the  parti- 
culars of  her  plaint  ;  and  she  claimed  that, 
not  as  debuttur  property,  but  in  right  of  btrr 
husband,  as  her  absolute  property.  Tli« 
Subordinate  Judge  found  that  this  propenj 
was  iu  fact  the  property  of  a  certain  idol 
which  may  be  called  Sreedhur  ;  and,  thert- 
fore,  he  held  that  she  had  not  maintained  the 
allegation  in  her  plaint.  It  was,  iudeevi, 
suggested  by  her  advocate  before  hira  tliat^ 
although  she  had  failed  to  prove  an  absolute 
1  ight  in  the  property,  still  she  was  entitled 
in  her  right  of  joint  shebait  to  a  share  of 
the  property  of  the  idol  ;  but  the  Subordinate 
Judge  held  that  as  she  had  not  framed  her 
plaint  in  tiiat  wayi  and  had  not  sued  ai 
shebait,  she  could  not  recover  iu  that  capacitji 
and,  therefore,  he  decided  aguiust  her  upou 
that  point. 

The  other  question,  which  is  the  mo5t 
important  question  in  the  cause,  was  this:— 
The  defendants  contended  that  other  Gof  cro- 
ment  papers  for  a  sum  of  two  lakhs  aud 
Rs.  15,000,  which  with  the  accumulations  of 
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Hiterest  Lad  become  a  spm  of  two  loklis  and 
Bs.  57r000,  bad  been,  bj  an  agreement  of 
llie  whole  family  then  iu  exiBtence  in  1959, 
demoted  to  tbe  service  of  tliia  idol  Sreedhur, 
and,  therefore,  that  the  plaintiff  could  not 
recover  a  sliare  of  tiiat  property,  which  she 
sued  for,  not  in  her  capacity  of  shebait,  but 
as  part  of  her  husband's  estate.  It  was  con- 
tended on  the  pnrt  of  her  advocate  that  the 
supposed  agreement  of  dedication,  even  if 
actually  ezecnted,  was  colorable  and  collu- 
sive, that  it  was  not  intended  to  have  e£fect, 
and  was  merfly  entered  into  for  the  pur(  ose 
of  defeating  the  possible  rights  of  the 
widows,  and  keeping  the  property  in  the 
hands  of  tlie  male  members  of  the  family. 
The  Subordinate  Judge  found  in  favor  of 
the  defendants  upon  this  contention  :  that 
the  agreement  was  executed,  and  was  a  bond 
Jide  agreement ;  and  upon  the  same  ar(;u« 
ment  being  used  which  had  been  used  before 
with  respect  to  the  tnlook,  namely,  that  if 
tlie  plaintiff  was  not  entitled  to  any  share  of 
this  as  heiress  of  her  husbaud,  still  she  was 
entitled  to  some  share  of  it  as  shebait,  he 
mnde  ihe  same  reply  that  she  had  not  sued 
as  shebait,  and  therefore  dismissed  her  claim 
to  it. 

The  decree  is  in  these  terms  : — After  giv- 
ing her  certain  relief,  it  says  ''  that  she  he 
**  further  competent,  by  furnishing  security 
"against  waste,  to  keep  in  her  own  posses- 
'^sion  a  fifth  share  of  the  Company's  papers 
"for  Rs.  14,000,  belonging  to  the  estate 
"of  Manick  Ghunder  Mundul,  and  owned 
"by  the  IHol  Gopeenath  Thokoor,  which 
"are  now  in  the  hands  of  the  principal 
"defendants:  that  with  the  exception 
"of  the  idol  Sreedhur  Thakoor,  in 
*'  regard  to  whose  shebaitship  the  competency 
"or  otherwise  of  the  plaintiff'  has  not  been 
"determined  in  this  suit,  she  shall  have  the 
"  power  of  holdinir  joiut  possession  with  the 
"principal  defendants  of  the  realties  and 
"  personalties  belonging  to  the  other  joiut 
"gods  of  the  litigant  parties." 

Upon  this,  both  parties  appealed  to  the 
High  Court.  It  is  not  necessary  to  notice 
tlie  appeal  of  the  defendants.  That  was 
flisroissed  with  cost,  and  no  question  is  now 
raised  about  it ;  but  it  is  necessary  to  notice 
the  main  points  which  were  raised  by  the 
appeal  of  the  plaintiff*.  She  contended  that, 
io  addition  to  the  relief  which  she  had 
obtained  in  the  Court  below,  she  was  entitled 
to  a  share  of  this  talook  which  had  been 
aieutioned,  and  also  to  a  share  of  the  Govern- 
ment papers  for  two  lakhs  and  Rs.   57,000, 


either  beneficially  or  as  shebait.  The  High 
Court  upon  the  first  issue,  namely,  as  to  her 
8hai*e  of  the  talook,  decided  iu  her  favor 
that  she  was  entitled  to  claim  oue-fifih  as 
sliebaiti  and  they  observed  that,  although 
perhaps  by  a  strict  construction  of  the 
declaratiou,  she  might  he  held  not  to  have 
expressed  her  claim  to  it  properly,  neverthe- 
less, this  was  an  objection  rather  of  form  than 
of  substance,  and  that  looking  to  the  whole 
case,  and  considering  that  the  evidence  of 
both  parties  was  gone  into,  they  thought 
the  jnstiise  of  the  case  required  that  they 
should  give  her  this  relief. 

Their  Lordships  are  of  opinion  that  the 
High  Court  was  right  in  treating  the  objec- 
tion which  had  been  made  to  the  reception  of 
this  claim  by  the  Sub  >rdinate  Judge  as  an 
objection  rather  of  form  than  of  substance, 
and  in  giving  her  the  relief  which  she  prayed 
for. 

Then  comes  the  question,  and  the  more 
important  question,  as  to  her  right  to  a. share 
of  the  large  sum  of  rupees,  being  Government 
paper,  which  the  defendants  allege  had  been 
appropriated  irrevocably  by  the  family  to  the 
service  of  the  idol  Sreedhur  by  a  memoran- 
dum of  agreement  of  the  9th  of  February 
1859.  Upon  that  question  the  High  Court, 
after  intimating  that  there  was  no  estoppel 
ou  the  part  of  the  plaintiff,  as  there  would 
have  been  none  on  the  part  of  her  husband 
from  setting  up  that  the  agreement  of  appro- 
priation on  the  t>urt  of  the  family  was  fraudu- 
lent and  collusive,  a  point  on  which  it  is  not 
necessary  now  to  enter,  came  to  the  conclu- 
sion that  the  agreement  was  collusive.  They 
do  not  appear  to  havo  doubted  that  such  an 
agreement  was  executed  upon  the  day  it 
bears  date,  but  they  treat  it  as  invalid,  and 
tlieir  reasons  are  to  this  effect : — They  observe 
that  in  the  memorandum  of  agreement,  "no 
«  persou  is  named  whose  duty  it  would  be  to 
'Vaee  that  the  iucome  from  the  notes  was 
'' applied  for  the  purposes  mentioned,  nor  any 
'*  provision  for  its  being  applied,  and  further, 
**  that  upon  the  defendants'  own  showing  it 
**  was  not  applied,  hut  was  allowed  to  accu- 
"  mulate,  and  was  invested  iu  the  purchase 
•* of  other  notes."  Then  "that  the  notes 
<<  have  not  been  produced."  Then  that 
Hurry  Mohun,  the  late  husband  of  the 
plaintiff,  had  pledged  some  of  these  notes  at 
the  Bank  of  Bengal  ;  then,  further,  that 
there  were  no  attesting  witnesses  to  the 
memorandum,  although  they  do  not  lay  much 
stress  upon  that  ;  and  then  they  proceed  to 
observe : — "  The  real  aspect  of  the  irausac- 
<*  tion  appears  to  us  to  be  that  the  parties. 


Digitized  by 


Google 


372 


Cti;t7 


THE    WEEKLY    REFOliTBR.      RultngS.      [Vol.  XXIIL 


**  not  wishing  ot  that  time  to  diTide  the  whole 
**  of  the  Government  notes  amongst  them,  or, 
'*  possibly,  in  order  to  prevent  a  widow  from 
"  taking  any  part  of  it,  and  to  preserye  it 
"for  the  male  members  of  the  family, 
•*  resorted- to  this  contrivance  to  keep  a  por- 
"  tion  as  a  joint  fund  to  accumulate,  and 
"be  afterwards  used  or  divided  as  they 
"  might  have  occasion.** 

Their  Lordships  are  unable  to  concur  in 
this  finding  of  the  High  Court.     The  docu- 
ment is  conclusively  established,  nt  all  events, 
as  far  as  its  execution  is  concerned,  about 
which  there  never  appears  to  have  been  any 
serious    dispute.     Two  of   the    defendants, 
Radha  Mohun  Mundul  and  Issur  Chunder 
Mundul,   give   evidence,    and  very  distinct 
evidence,  upon  this  point,  and  that  evidence 
is  confirmed  by  other  witnesses.     The  occa- 
sion which  is  said  to  have  given  rise  to  it 
appears  a  legitimate  one,  and  one  not  unlikely 
to  suggest   the  execution  of  such  a  docu- 
ment.    It  is  said   that  one  of  the  brothers, 
Chundernarain  being  in  nn   niling  condition, 
and   probably   not   expecting    to   live   long, 
desired  that  a  division  should  be  made  of  the 
family   property,   as  far  as  it  consisted   of 
Company's  paper,  and  was  divisible  ;  where- 
upon  a    memorandum    of    agreement    was 
entered  into,  which  is  to  this  effect: — That  the 
heads  of  the  family  then  existing,  being  the 
five  brothers,  and  Bhuggobutty  Dossee,  the 
widow  of  Uddoito,  a  deceased  brother,  ngree 
to  set  apart  certain  promissory  notes  of  the 
value  of  two  lakhs  and  Rs.    1 5  000  for  the 
lervice  of  a  certain  idol  called  Steedhur, 
ther  religious  objeets  connected  with 
lervice,  and  to  divide  the  residue  among 
in   shares  amounting  to  Rs.  45,000 
ich.     Tliey   take  each    the    share  of 
5,000,    and   they  all  sign  tlie  agree- 
There  is  abundant  evidence  of  this 
lent  being   subsequently    acted  upon, 
ears  that  about  three  years  after  tlie 
lent  was  executed,  Nistareenee  Dossee, 
idow  of  Romanath,  the  son  of  Uddoiio, 
'  the  brothers,  brought  an  action  against 
others  who  were  then  alive  to  recover 
are  as  a  widow,  whereupon  the  defend- 
including     Hurry    Mohun     himself, 
isband  of  the  present  plaiutifi^,  set  up 
p'eeraent.     It  does  not  appear  that  the 
iff  in  that  suit  disputed  it  ;  and  finally 
cepted  a  compromise  upon  the  terms 
Lt  agreement,  she  retaining  what  she 
be  entitled  to  receive  on  the  supposi- 
hat  it  was  valid,  namely,   altogether 
5,000   of    which     20,000    had    been 
tusly     paid     to     her     mother-in-law 


Bhuggobutty  Dossee,  who,    as    has    bees 
observed,   was    a  party   to   the  agreement. 
But,  further,  in    addition   to  the  evidenei^ 
of  the  defendants  themselves,  there  is  that  of 
^omastahs   and  others   that  this  agreement 
was  acted  upon,  that  a  temple  was  ereeted  to 
the  idol  at  a  considerable  cost,  though  the 
precise    cost    can    scorcely    be   defcrmiaed 
without  going  through  a  number  of  accounts, 
and  that  that   temple  took  several  years  ra 
erection.     A  number  of  accounts  are  pot  ia, 
which,  no  doubt,  may  be  0|>en  to  an  observa- 
tion made  by  the  High  Court  that  specific 
entries  in  them  were  not  sufficiently  called 
attention  to  in  the  Court  below,  but  which 
nevertheless,    cannot    be   disregarded  ;  and 
unless  these  accounts  are  wholly  fabricaied, 
which  their  Lordships  see  no  reason  wliat- 
ever  to  suppose,  they  do  show  beyond  ill 
doubt  that  the  agreement  was  acted  upon  to 
a  great  extent  for  many  years,  and  that  a 
great  deal  of  money  was    spent   upon  the 
purposes  contemplated  by  it.  With  r^ard  to 
the  observation  of  the  High   Court  thiU  the 
interest  was  not  applied  to  the  purposes  indi- 
cated by  the  agreement,  but  was  allowed  to 
accumulate,  and  was  invested  in  the  purchase 
of  other  notes,  it  must  be  borne  in  mind.tliat 
the  amount  accumulated,  some  Rs.  42,000, 
would  by  no  means  l>e  the  whole  interest  of 
those  notes,  and   that  such  an  accumulation 
would  not  be  at  all   inconsistent  with  the 
agreement   having  been  acted  upon,  and  a 
considerable  portion  of  the  income   having 
been  applied  to  the  purposes  stated  in  it. 

On  the  whole,  it  appears  to  their  Lord- 
ships that  this  agreement  is  substantiated  by 
very  strong  evidence.  It  is  shown  to  have 
been  acted  upon  by  all  the  porties  ;  and  their 
Lordships  do  not  think  themselves  justified 
in  putting  it  aside  and  declaring  it  to  be  a 
colorable  transaction  having  no  validity, 
merely  upon  the  suggestion — for  it  amounts 
to  no  more — that  the  amount  set  aside  was 
an  exorbitant  amount,  and  that  there  might 
possibly  have  been  some  intention  to  defraud 
widows  or  some  other  persons.  It  is  not 
upon  mere  speculations  of  this  sort  that  an 
agreement  proved  by  evidence  so  strong  to 
have  been  not  merely  executed,  but  acted 
upon  for  a  number  of  years,  can  in  their 
Lordships*  judgment  be  properly  set  aside. 

This  agreement  being,  in  their  Lordaliipe* 
opinion,  established,  the  question  still  remains 
whether  the  plaintiff  is  not  entitled  to  her 
share  of  this  property  as  joint  shebait  of 
debut tur  property  appropriated  to  the  service 
of  this  idol  ;  and  this  question  appears  to 
their  Lordships  to  depend  very  much  on  the 
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Bome  consideratioDS  as  those  wliicli  have 
induced  Uiem  to  uphold  the  judgment  of 
the  High  Court  with  respect  to  lier  share 
of  a  talook  which  was  purclinsed  for  the 
same  idul,  and,  as  far  as  it  apf>ear8,  by  the 
same  fund.  It  may  be  here  observed  that, 
although  there  is  evidence  of  some  parol 
agreement  (one  of  the  witnesses  potting  it 
as  an  agreement  before  the  execution  of 
this  memorandum  of  February  1859)  that 
the  head  of  the  family,  the  eldest  brother, 
should  be  the  sole  shebait,  nevertheless  that 
evidence  appears  to  their  Lordships  to  be 
inconsistent  with  the  documents.  The  docu- 
ment itself,  of  February  1859,  contains  no 
mention  or  suggestion  of  there  being  any  one 
shebait  to  the  exclusion  of  the  rest.  On  the 
contrary,  it  would  appear  from  it  that  all 
parties  were  equally  entitled  to  be  shebaits 
of  the  idol.  But,  further,  the  accounts 
which  have  been  put  in  by  the  defendants 
show  by  their  lieading  that  such  was  the 
intention ;  for,  so  far  from  stating  that 
any  one  meniber  of  the  family  is  entitled  to 
retain  all  the  property  and  to  see  to  its 
application  himself,  the  heading  of  the 
accounts  treats  all  the  members  of  the  family, 
including  widows  of  deceased  brothers,  as 
joint  shebaits. 

Under  these  circumstances,  it  appears  to 
their  Lordships  that  the  plaintiff,  although 
she  has  failed. to  establish  the  title  which 
she  relie<l  upon  to  the  two  lakhs  and 
Es.  57,000,  is  nevertheless  entitled  to  a  share 
of  it  as  joint  shebait ;  and  therefore,  Uieir 
Lordships  will  humbly  recommend  Her 
Majesty  to  reverse  so  much  of  the  decree  of 
the  High  Court  as  declares  the  plaintiff's 
right  to  a  fifth  share  of  the  two  lakhs  and 
Rs.  57,000,  and  the  interest  thereon,  and 
as  directs  that  one-fifth  share  and  interest 
be  delivered  over  and  paid  to  her,  and  as 
eondemns  the  defendants  in  the  payment 
of  the  costs  of  that  appeal ;  and,  in  lieu 
tliereof,  to  declare  that  the  plaintiff  is  entitled 
as  joint  shebait  to  a  fifth  share  of  the  Gov- 
ernment notes  for  two  lakhs  and  Rs.  57,000 
and  is  competent  by  furnishing  security 
against  waste  to  keep  in  her  own  pos- 
session the  said  fifth  share  and  to  hold  the 
same,  subject  to  the  trusts  for  the  worship 
of  the  idol  Sreedhur,  and  by  ordering  that 
each  party  should  bear  his  own  costs  of  that 
appeal,  tjfiat  is,  the  appeal  to  the  High 
Court ;  and  their  Lordships  think  that  there 
should  be  no  costs  of  this  appeal. 


The  15th  March  1875. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh  Chon- 
der  Mitter,  Judges. 

Rival  Decrees — Priority  of  Attachment^ Mori' 
gage  Liens — Execution  Sales, 

Cose  No.  481  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  2nd  Subordinate  Judge  of  Bhau* 
gulpore,  dated  the  \Sth  December  1873, 
reversing  a  decision  of  the  Additional 
Moonsiff  of  that  district,  dated  the  ZOth 
April  1873. 

Modhoo  Soodun  Singh  (Defendant) 
Appellant^ 

versus 

Mokundee  Lull  Salioo  (Plaintiff) 
Respondent. 

Baboos  Bash  Beharee  Chose  and  Mohinee 
3Johun  Bog  for  Appellant. 

Baboo  Huree  Hur  Nath  for  Respondent. 

M  L  sued  P  to  recoyer  certain  secured  and  ansecnred 
debts,  and  obtained  a  decree  declaring  liis  lien  oyer 
the  hypothecated  properties  to  the  extent  of  the  claim 
secnred  by  simple  mortgage.  M  S  also,  to  whom  the 
properties  had  been  pledged  as  collateral  security, 
obtained  a  decree  against  P.  Both  decree-holders  took 
ont  execution,  and  the  properties  were  attached.  Iii 
execution  of  M  L's  decree,  one  of  the  properties  was 
sold  and  purchased  by  himself,  and  the  other  was  sold 
and  purchased  by  M  S.  The  Court  executing  the 
decrees,  from  the  sale  proceeds,  satisfied  M  L's  secured 
debt  and  the  money  due  to  M  8  under  his  decree, 
applying  the  balance  to  the  satisfaction  of  the  unsecured 
portion  of  M  L's  decree.  The  result  was  that  M  L's 
money  decree  remained  unsatisfied,  and  he  now  sues 
M  8  to  recover  the  balance  due  contending  that  the 
sale  proceeds  were  wrongly  paid  over  to  the  defendant : 

Held  that  as  these  decrees  were  being  executed  in 
the  same  Court,  and  the  properties  mortga^  were 
attached  by  all  the  mortgagees  and  advertised  to  be 
sold  (especially  as  no  notice  of  subsequent  encumbrancer's 
lien  was  given),  the  mouzahs  were  sold  unencumbered, 
with  the  respective  liens  of  the  mortgagees.  Accord* 
ingly,  defendant  paid  full  value  for  his  purchase,  and  th^ 
lien  which  he  had  over  the  property  was  transferred  to 
the  sale  proceeds. 

Consequently  the  respective  rights  of  the  paHies  stood 
thus :— Plaintiff  was  the  first  attaching  creditor ;  but  the 
defendant,  as  the  holder  of  a  lien,  created  some  time 
before  the  plain tiflTs  attachment,  was  entitled  to  priority. 
Plaintiff's  suit  therefore  fails. 

mtter,  J.— This  suit  was  brought  by 
tlie  plaintiff  to  recover  Rs.  607-10  from 
tlie  defendant  on  the  ground  Uiat  a  oertain  sum 
of  money  representing  the  sale  proceeds  o^ 
properties  sold  in  execution  of  a  decree  ha^ 
been  wrongly  paid  over  to  the  defendant,  a 
rival  deciee-holder.    The  defe^daut  contends 
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that  he  was  justly  entitled  to  that  money,  and 
the  plaintiff's  clttim,  therefore,  should  be  dis- 
missed. The  suit  was  dismissed  by  tlie 
Moonsiify  baton  appeal  the  Sobordinnte  Judge 
has  reversed  the  judgment  of  the  first 
Court  and  has  decreed  the  plaintiff's  claim. 
The  only  question  we  have  to  decide  in 
special  appeal  is  whetiier  or  not  the  order  of 
the  Court  apportionius:  the  sale  proceeds 
between  these  two  decree-holders  is  equitable 
and  just. 

The  fncts  found  by  the  Lower  Courts  are 
these : — One  Penree  Lall  borrowed  money 
from  a  person  of  the  name  of  Gunesh  Singh 
hypothecating  four  mouzahs,  viz.^(l)  Chuliui, 
(2)  Mendia,  (3)  Boozurg  Rnmjumma,  and 
(4)  Kalla  Koosum.  The  snme  propertves 
were  also  given  in  collateral  security  for  the 
second  and  third  times  in  bonds  executed 
respectively  in  favor  of  the  plaintiff 
Mokundee  Lull  and  the  defei>dant  Modhoo 
Soodun.  There  were  also  unsecured  money 
debts  due  from  Pearee  Lall  to  the  plaintiff. 
Gunesh  Singh  and  the  defendant  obtained 
decrees  upou  their  respective  securities. 

The  plaintiff  brought  one  suit  against 
PjBaree  Lall  for  the  recovery  of  bo(L  the 
secured  as  well  as  unsecured  debts.  The 
decree  that  was  passed  in  his  favor,  declared 
liis  lien  over  the  hypothecated  properties  to 
tlie  extent  of  the  claim  secured  by  simple 
mortgage.  All  these  decree-hcdders  look 
out  execution,  and  the  four  mouznhs  were 
attached  in  all  of  them.  The  pleader  for  the 
respondent  before  us  contested  Uiis  matter, 
alleging  that  the  record  does  not  show 
any  process  of  attachment  taken  out  by  the 
defendant.  But  we  have  not  the  execution 
records  before  us.  The  Moonsiff  distinctly 
finds  that  there  was  such  attachment,  and 
this  fact  does  not  seem  to  have  been  disputed 
in  the  Lower  Appellate  Court.  Therefore, 
we  must  adopt  the  finding  of  the  Moonsiff, 
and  hold  that  the  defendnnt  had  attached  all 
the  four,  mouzahs.  Then  it  appears  that  in 
execution  of  Gunesh  Singh's  decree,  the 
properties  Nos.  1  and  2  were  sold  for 
Bs.  17,300,  and  after  satisfying  the  whole 
amount  due,  there  remained  a  surplus  of 
]X9.  546-15-6.  Then  followed  the  sale  in 
execution  of  the  plaintiff's  dt^cree,  and 
Boozurg  Ramjumma  was  first  put  up  in 
auction  and  pnrciiased  by  the  plaintiff  him- 
self for  Bs.  8,800,  and  after  it  the  last  pro- 
perty, viz,  Kalla  Koosum  being  sold  in 
execution  of  the  same  decree  was  purcliased 
by  the  defendant  for  Rs.  9,700.  The  plain- 
tiff's  decree  was  for  Rs.  12,408,  of  which  on 
the  day  of  the  distribution  of  aale  proceeds 


Rs.  7,804-12  represented  the  debt  secared 
upon  these  properties,  and  the  balance 
Rs.  4,608-8  was  due  on  account  of  simple 
bonds.  The  defendant's  decree  amounted  to 
Rs.  7,141-5. 

The  Covrt  executing  tliese  decrees  dis- 
tributed the  gale  proceed*  in  the  followiog 
manner : — From  the  sale  proceeds  of  the 
Chulua  and  Mendia,  Gunesh  Singh  was  paid 
the  whole  amount  of  his  decree,  and  iheo 
out  of  the  surplus  sale  proceeds  of  tliese 
two  mouznhs  and  the  full  tale  proceeds  of 
the  remaining  two  properties,  the  plaint iffi 
secured  debt,  and  the  money  due  to  the 
defendant  under  his  decree  were  satisfied, 
and  the  balance  applied  for  the  satisfactioa 
of  the  plaintiff's  unsecured  portion  of  tlie 
decree.  The  result  was  that  the  plaintiff's 
money  decree  to  the  extent  of  R-i.  502-9-^ 
remained  unsatisfied.  The  plaintiff  contends 
that  this  was  an  erroneous  mode  of  distri- 
bution, because  under  Section  270  of 
Act  VIII  of  1859,  the  properties  Nos.  3  and 
4  having  been  sold  in  execution  of  his  decree 
and  his  attachment  being  of  prior  date,  lie 
was  entitled  to  have  the  whole  of  his  decree 
satisfied  first.  If  tlie  coi*rect  mode  of  distri- 
bution had  been  adopted,  tiie  result  would 
have  been  that  instead  of  his  decree  to  the 
extent  of  Rs.  502-9-6  remaining  unsatisfied, 
the  defendant's  decree  to  that  extent  would 
have  been  left  unpaid.  Consequently,  this 
amount  of  money  which  he  should  have 
received  has  been  wrongly  paid  over  co  the 
defendant.  It  has  been  urged  on  tiie  otiier 
hand  that  tlie  plaintiff  so  far  as  tlie  unaecored 
portion  of  his  debt  is  concerned  should  rank 
next  to  him,  and  therefore  tlie  mode  adopted 
in  the  distribution  of  these  sale  proceeds  is 
the  most  equitable  and  just. 

Before  deciding  which  of  these  contentions 
is  correct,  I  may  observe  here  tliat  the 
Subordinate  Judge  is  wrong  in  holding  that 
he  was  bound  by  the  provisions  of  See- 
tion  270  of  Act  VIII  of  1859  lo  decree  the 
plaintiff's  claim  even  if  he  were  satisfied  that 
the  principle  of  apportionment  adopted  was 
the  most  equitable.  In  a  civil  suit  of  this 
nature,  a  Court  of  justice  would  not  be 
bound  to  decree  tlie  plain tifi's  ckdm  in  all 
cases  wherever  it  wouUi  be  found  that  the 
order  complained  of  was  contrary  to  tJie  pro- 
visions of  the  Civil  Procedure  Code.  In  the 
case  reported  in  tlie  9tli  Weekly  Reporter, 
page  514  (which  is  the  leading  case  on  the 
subject),  theChief  Justice  Sir  Barnes  Peaooek, 
after  expressing  his  opinion  that  **  an  action 
<*will  lie  in  the  Civil  Courts  on  behalf  of 
'<one  decree-holder  against  the   holder  of 
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''ADotlier  decree  for  obtaining  a  refuud  of 
**  money  which  has  been  paid  to  the  latter 
**  under  an  order  passed  in  the  execution 
*'  department  contrary  to  tiie  provisions  of 
••  Section  270  of  the  Procedure  Code,'*  mnkes 
the  following  observation: — "  We  must 
**  goard  ourselves  from  being  understood  to 
'*  determine  thnt  the  plaintiff  in  such  a  suit 
"  would  under  all  circumstances  be  entitled  to 
"  recover.  There  mny  be  ciroumstnnces  by 
"which  he  mny  be  equitably  precluded  from 
*^  recovering  ;  and  it  will  be  for  the  Court 
"which  decides  the  suit  to  determine 
"whetlier  having  regard  to  all  the  equities 
"between  the  parties,  the  plaintiff  is  entitled 
"to  recoTfer  or  not."  These  observations 
clearly  show  that  the  question  which  we  have 
to  determine  is  not  such  a  narrow  one  as 
supposed  by  the  Subordinate  Judge.  We 
have  to  determine  in  the  language  of  the 
decision  above  quoted,  *' whether  having 
"r^ard  to  nil  the  equities  between  the 
"  ^rties,  the  plaintiff  is  entitled  to  recover 
"  or  not.** 

It  is  admitted  on  all  hands  that  Gunesh 
Singh  was  entitled  to  be  first  paid,  therefore 
in  deeiding  this  case  we  may  leave  his  decree 
ont  of  consideration.  It  is  not  also  disputed 
that  so  fnr  as  the  plaintiff's  secured  portion 
of  the  decree  was  concerned,  he  was  also 
entitled  to  have  priority  over  the  defendant. 
Therefore  the  only  question  which  we  have 
to  decide  is  whether  the  balance  of  the  sale 
proceeds  after  satisfying  the  decree  of 
Gunesh  Singh  and  the  secured  portion  of 
the  plaintiff's  decree  should  have  been  first 
applied  to  the  unsecured  portion  of  the 
plaintiff's  decree,  and  not  to  that  of  the 
defendant 

The  properties  having  been  first  attached 
by  the  plaintiff,  his  prior  right  would  be 
undoubted,  unless  it  were  shown  upon  some 
equitable  ground  that  this  right  should  not 
be  given  effect  to.  It  is  on  the  other  hand 
equally  clear  that  if  the  sale  proceeds  repre- 
sent the  full  value  of  the  properties  sold 
unencumbered  with  any  lien,  the  plaintiff 
notwithstanding  his  prior  attachment  would 
be  postponed  to  the  defendant,  whose  lien  was 
created  long  before  the  date  of  the  attach- 
ment. Therefore  the  question  before  us 
reduces  itself  to  this,  viz.^  whether  the  sale 
proceeds  of  the  properties  sold  represent  the 
full  market  value  in  their  unencumbered 
state.  It  is  not  disputed  before  us  that  the 
price  paid  for  one  of  them,  vt2.,  Boozurg 
Ramjnmma  purchased  by  the  plaintiff  is  its 
full  value.  Therefore  the  question  is  reduced 
io  a  further  more  narrow  compass,  that  is, 


Does  Rs.  9,700  paid  by  the  defendant  for 
the  last  of  these  properties,  Koosum  Kalla, 
represent  its  full  value,  or  that  of  the  debtor's 
equity  of  redemption  in  respect  of  the 
defendant's  mortmige  rights  ? 

Having  regard  to  all  the  circumstances 
of  this  case,  1  am  of  opinion  that  this  ques- 
tion ought  to  be  answered  in  favor  of  the 
defendant.  All  these  decrees  were  being 
executed  in  one  and  the  same  Court,  and  the 
properties  mortgaged  were  attoched  by  all 
the  mortgagees  and  advertised  to  be  sold  for 
the  satisfaction  of  their  mortgage  debts. 
Under  these  circumstances  (and  especially 
when  we  find  that  no  notice  of  subsequent 
encumbrancer's  lien  was  given  at  the  time  of 
each  sale),  it  is  only  reasonable  to  hold  thnt 
these  mouzahs  were  put  up  to  sale  quite 
unencumbered  with  the  respective  liens  of 
the  three  mortgagees.  In  a  case  quoted 
before  us  from  the  19  th  Weekly  Re|*orter, 
page  255,  it  has  been  broadly  laid  down 
that  where  a  decree-holder,  who  holds  a 
mortgage  security  similar  to  that  of  the 
defendant  in  the  present  case,  attaches  the 
property  hypothecated,  he  becomes  entitled 
to  transfer  his  lien  from  the  property  to  its 
sale  proceeds,  even  if  it  be  sold  in  the  execu- 
tion of  a  decree  of  a  rival  decree-holder. 
In  other  words,  the  rule  of  law  laid  down  is 
this,  that  wherever  a  decree-holder  holding  a 
simple  mortgage  attaches  the  property 
hypothecated,  the  sale  which  follows  whether 
in  the  execution  of  his  decree  or  that  of 
any  other  person  has  the  effect  of  transfer- 
ring the  property  hypothecated  to  the  pur- 
chaser freed  from  the  mortgage  liability. 
It  is  not  necessary  for  us  in  this  case  to  go 
to  that  length.  I  am  of  opinion  that  under 
all  the  circumstances  adverted  to  above,  we 
must  hold  that  the  properties  were  put  up  to 
sale  freed  from  all  the  mortgage  liabilities. 

This  being  so,  the  defendant  in  this  case 
must  be  held  to  have  paid  full  value  of 
Mouzah  Koosum  Kalla,  and  the  lien  which  he 
had  over  this  property  was  therefore  trans- 
ferred to  its  sale  proceeds.  Consequently, 
the  respective  rights  of  the  parties  stand 
thus  : — Plaintiff  was  the  first  attaching 
creditor,  and  the  defendant  was  the  holder  of 
a  lien  created  some  time  before  the  plaintiff's 
attachment.  Between  these  two,  the  holder 
of  a  prior  lien  is  clearly  entitled  to  priority. 

The  result,  therefore,  is  that  the  plaintifi^s 
snit  fails,  and  we  accordingly  reverse  the 
d^ree  of  the  Lower  Appellate  Court  made  in 
his  favor,  and  dismiss  the  suit  with  costs 
io  all  tlie  Courts. 

Glover,  J. — I  concur. 
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The  15tli  March  1875. 


Present  : 

TUe  HouMile  F.  A.  Glover  and  RomesU 
Cliuuder  Milter,  Judges. 

Ohatwalee  Lands  takm  for  Railway  Purposes  — 
CompensaiioH — Rights  of  Zemindar  {Reg. 
XXlX  qf  1814  s,  4J  of  Ohatwalee  and  of 
Under 'Tenants, 

CaseNo.  22of  1874. 

Regnlmr  Appeal  from  a  decision  passed  by 
the  Officiafing  Subordinate  Judge  of 
heerbhoom,  dated  the  29th  October  1873. 


Bum  Ciiunder  Singh  Glintwnl  (Plaiiiiiff) 
Appellant^ 

versus 

Rajah  Mahomed  Jowhurusuma  Khaa  and 
others  (Defendants)  Respondents, 

Bahoos  Mohinee  Mohun  Roy^  Sreenath 
Dassy  and  Lukhee  Churn  Rose  for  Appelhiut. 

Baboos  Bama  Churn  Banerjee  and    Gopee 
Nath  Mookerjee  for  Bespoudeuts. 


In  a  sait  by  a  ghttwal  to  recover  compensation - 
money,  deposited  in  the  Government  treasury,  for  land 
appertain!  11  f^  to  a  ghatwalee  talook  which  had  been 
taken  for  railway  purposes,  the  defendants  who  claimed 
Co  participate  in  the  compensation  were  the  zemindars 
of  whose  zeraindaree  the  ghatwalee  talook  was  a 
component  part,  and  the  representatives  of  one  B,  who 
had  held  a  sub-tennre  in  the  ghatwalee  mehal : 

Hbld  that,  as  the  zemindars  had  sustaineil  no  loss, 
but  would  continue  to  receive  from  Government,  under 
Regulation  XXIX  of  1814  s.  4,  the  same  profits  as 
they  had  been  hitherto  enjoying  :  they  were  not  entitled 
to  any  comDensation. 

Hbld  that  as  B  had  not  during  his  lifetime  any 
valid  title  to  any  portion  of  the  lands  taken  ;  but  was 
allowed  to  remain  in  possession  by  the  mere  sufferance 
of  the  ghatwal,  his  representatives  were  not  entitled 
to  a  share  in  the  compensation. 

Hbld  that  plaintiff  being  a  ghatwal,  and  not  absolute 
owner,  was  entitled  only  to  the  interest  of  the  compensa- 
tion-money which  he  was  bound  to  keep  intact  as  a 
part  of  the  ghatwalee  property. 


Miiter^  J. — This  suit  was  instituted  on 
behalf  of  Bam  Chunder  Siogb,  miuor,  who 
lias  now  attained  his  majority,  for  obtaining 
Ba.  15,125-11-6  deposited  in  tlie  Govera- 
ment  treasury  of  Deoghur,  being  the  com- 
pensation-money for  1|765  bepgahs  9  cottahs 


14  cliittacks  of  land  appertaining  to  tlie 
ghatwalee  talook  Faihrole  token  for  tka 
construction  of  a  railway. 

Tlie  allngation  of  the  plaintiff  is  Unt 
he  is  entitled  to  the  whole  of  this  com- 
pensation-money, and  the  defendants  lia?iug 
unjustly  claimed  the  same,  it  has  beet 
detained  in  the  treasury,  leaving  the  ooo- 
leudiiig  parlies  to  have  their  retpe^in 
rights  settled  by  a  ooospetent  Civil  Coort 

For  tlie  purposes  of  this  appeal  it  ii 
sufficient  to  notice  only  the  objections  of 
two  sets  of  defendants,  ru.,  the  semiodsra 
within  wiiose  zemindaree  this  ghatwalee 
estate  is  situated,  and  tlie  representative! 
of  the  defemlnnt  N<>.  29,  Bunwaree  Lali, 
who  has  died  since  tlie  institution  of  the 
present  suit. 

Tli«'  zemindars  claim  a  share  in  tlie  com- 
pensation-money upon  the  ground  that  the 
land  taken,  though  appertaining  to  the 
ghatwalee  mehal  of  Fathrole,  yet  is  a 
component  part  of  their  zemindaree ;  tkat 
the  phatwttls  hold  their  tenures  on  tbe 
condition  of  perAirming  certain  services, 
and  if  they  aliould  cease  to  perform  those 
services,  or  the  services  become  wholly  uDoe* 
cessary,  the  lauds  of  the  tenures  would 
revert  to  them  ;  and  that  under  the  provi- 
sions of  Regulation  XXIX  of  1814,  shoald 
any  increase  happen  to  be  made  in  tlie 
ghatwalee  revenue,  the  increase  shall  beloo^ 
to  them.  Therefore  they  contend  that  their 
interests  in  the  lauds  taken  are  of  such  a 
nature  as  to  entitle  them  to  claim  a  partici- 
pation in  the  compensation-money. 

The  defendant  Buuwnree  Lall  alleged  in  l>ii 
written  sttiienient  that  he  holds  a  sub-teuara 
in  the  plaintiff's  ghatwalee  mehal,  cliargrd 
with  a  fixed  annual  rent  of  Rs.  104 ; 
that  a  portion  of  the  lands  taken  falls  within 
his  sub-tenure,  the  compensation-money  io 
respect  of  which  was  therefore  due  exclusively 
to  him.  He  further  stated  that  out  of  tlie 
compensation-money  which  thus  falls  to  his 
share,  he  had  transferred  his  rights  in  respect 
of  Rs.  4,987-7-6  to  one  Thacoor  Ram  S«ha 
of  Fathrole,  and  that  he  was  entitled  to 
receive  the  balance,  viz,,  Rs.  7 1 3-9-9. 

The  Lower  Court  has  apportioned  tlie 
whole  amount  of  tlie  compensation-mooey 
in  deposit  in  the  Deoghur  treasury  thas:' 
Rs.  4,929-3-10  to  the  plaintiff,  Rs.  3,167-4 
to  the  zemindars,  and  Rs.  6,291-2-3  to  the 
widows  of,  and  the  purchaser  from,  the  late 
Bunwaree  Lall  Singh. 

The  plaintiff  has  preferred  this  sppeal 
on  the  ground  that  he  is  entitled  to  the 
whole    amount,    and    the   Lower  Coart  is 
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wrong  in  allowing  any  share  to  the  defetiil- 
ants.  As  the  objections  upou  which  these 
two  sets  of  defeDdiints  rest  their  claims,  are 
quite  distinct,  we  must  deal  with  them 
seporately. 

As  regards  the  semindar's  claim,  it  is 
clear  to  me  that  he  is  not  entitled  to  any 
sliare.  This  is  one  of  those  ghiitwalee 
estates  which  are  situated  in  the  district 
uf  Beerbhoom,  nnd  which  have  become  a 
subject  of  special  legislation.  Regulation 
XXIX  of  1814  was  passed  (o  define  and 
to  determine  the  rights  between  tlie  ghat- 
wals,  the  zemindari§,  and  the  Government. 
The  effect  of  this  legislation  was  to  declare 
tliat  these  ghatwalee  lands  sliould  continue 
to  be  considered  as  a  part  of  the  zemindaree 
of  Beerbhoom  ;  that  the  gliatwals  should 
pay  the  revenue  assessed  upon  them  direct 
to  the  Government  treasury  ;  that  the 
difference  between  the  amount  assessed  on 
tlie  ghatwnls,  and  the  fixed  assessment  of 
revenue  payable  to  Goverument  by  the 
zemindars  on  account  of  the  ghatwalee 
lands,  should  be  paid  to  the  latter  and  their 
heirs  andsuccessors  in  perpetuity  ;  that  so 
hng  as  t||^hatwals  should  pay  the  amount 
assessed  upon  them  punctually,  and  perform 
the  services  imposed  upon  them,  they  and 
their  descendants  in  perpetuity  should  be 
maintained  in  possession  of  the  ghatwalee 
lands  ;  and  that  lastly,  in  case  of  any  default 
iu  the  punctual  discharge  of  tlie  revenue 
assessed  by  any  of  the  gliatwals,  the  Gover- 
nor-General in  Council  would  be  competent 
to  cause  the  defaulting  tenure  to  be  sold, 
or  to  make  it  over  to  a  fresh  grantee  upon' 
the  same  revenue,  or  upon  an  increased  or 
reduced  assessment,  as  to  the  Government 
might  appear  meet  and  proper.  There  was 
a  further  provision  made,  which  was  entirely 
io  favor  of  the  zemindar,  viz.y  should  any 
increase  of  revenue  be  obtained  on  account 
of  any  arrangement  last  adverted  to,  the 
Mtd  increase  should  be  paid  to  the  zemindars, 
Uieir  heirs,  and  successors. 

From  these  provisions  it  is  clear  that  the 
profits  of  the  zemindars  out  of  these  giiat- 
walee  lands  have  been  so  far  fixed  that  they 
would  not,  under  any  contingency,  fall  below 
the  amount  mentioned  in  Section  4  of  the 
Regulation  above  quoted,  viz.,  the  difiference 
between  the  revenue  assessed  on  the 
gliatwals  and  the  fixed  assessment  of 
revenue  payable  by  the  zemindars  on  account 
of  these  ghatwalee  lands.  It  is  true  that 
under  the  last  provision  referred  to  above 
CSeciion  5  of  the  Regulation),  there  is  a 
chance  of  their  profits  incrensiiig,  but  under 


no  circuixistances  are  they  liable  to  dimiuu- 
ti5n. 

Nowt  in  this  case,  unless  it  is  shown  that 
the  zemindars  have  suffered  any  loss,  they 
are  not  entitled  to  any  compensation.  It  is 
clear  that  they  have  sustained  no  loss  at 
present,  because  notwithstanding  the  lands 
taken  out  of  their  zemindaree,  they  will 
continue  to  receive  the  same  profits,  wliich 
they  hav^  been  hitherto  enjoying.  Under 
Section  4  of  the  Regulation  in  question,  they 
are  entitled  to  receive  from  Government  a 
fixed  amount  quite  in'espective  of  tlie 
quantity  of  land  held  by  the  ghatwals.  All 
that  they  can  say  is  that  the  lands  being 
severed  from  their  zemindaree,  their  chance 
of  prospective  gain  under  Section  5  of  the 
Regulation  is  to  a  slight  extent  diminished. 
But  tliis  is  such  a  remote  chance  that  no 
appreciable  value  can  be  assigned  to  it.  For 
these  reasons  I  think  the  zemindars  are  not 
entitled  to  participate  iu  the  compensation- 
money  in  deposit. 

Tlien  we  come  to  the  claim  put  forward 
by  Bunwaree  Lall.  It  is  evident  that  he 
held  a  subordinate  tenure  within  the  plaiu- 
tiff's  ghatwalee  melinl,  and  the  said  tenure 
is  still  in  the  possession  of  his  widows.  It 
has  also  been  established  upon  the  evidence 
that  this  tenure  was  created  by  an  ancestor 
of  the  plaintiff  to  provide  for  the  main- 
tenance of  a  junior  branch  of  the  ghat- 
wal's  family.  It  has  been  contended  ou 
behalf  of  the  plaintiff  that  it  is  not 
sufficient  to  show  that  Bunwaree  Lall  durin<^ 
his  lifetime  was  in  possession,  and  his  legal 
representatives  are  still  in  possession  of 
this  subordinate  tenure.  But  it  must  be 
established  that  Bunwaree  Lall  was  an<l 
the  widows  are  still  in  rightful  possession 
of  it,  and  that  it  is  of  a  permanent  nature, 
so  that  the  superior  ghatwal  cannot  at 
his  will  determine  it.  I  think  that  this  con- 
tention is  valid.  These  defendants,  it 
appears  to  me,  are  not  entitled  to  any  share 
in  the  compensation-money,  if  it  can  ba 
shown  that  they  are  allowed  to  remain  in 
possession  of  the  subordinate  tenure  by 
mere  sufferance  of  the  superior  holder, 
who  can  at  any  moment  put  an  end  to  theic 
possession.  From  the  nature  of  the  tenure 
held  by  the  plaintiff,  it  follows  that  the 
arrangement  made  by  his  ancestor  to  provide 
for  the  maintenance  of  a  junior  branch 
of  the  family  is  not  binding  upon  him. 
He  is  fully  competent  to  resume  possession 
of  these  lands  {vide  6th  B.  L.  R.,  page  652.)*' 


♦  15  W.  R.,  Civil  Rul.,  38. 
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.  Buiiwnree  Lall,  therefore,  not  Imviug 
ilui'iug  ilia  lifetime  any  valid  liglit  to  any 
|)ortion  of  the  lands  tiiken,  his  representatives 
are  therefore  uot  euiilled  to  receive  any 
share  in  the  compensation-money,  the  whole 
of  which  therefore  should  be  paid  to  the 
plaintiff. 

But  the  plaintiff  is  a  ghalwal.  His  title 
is  uot  that  of  an  absolute  owner.  He  is 
only  entitled  to  enjoy  the  pro6ta  of  the 
ghatwalee  mehal  during  his  life  without 
power  of  nlienatiou.  The  compensation- 
money  in  deposit  is  only  a  money  equivaieut 
of  a  portion  of  that  mehal.  He  can, 
liierefore,  only  enjoy  its  interest  without  auy 
right  of  spending  any  poriiou  of  it.  He  is 
bound  to  keep  it  intact  as  a  part  of  the 
ghatwalee  prop  arty,  so  that  his  successors 
may  obtain  it,  quite  undiminished  in  value. 
This  being  the  nature  of  liis  title,  we  ought 
not  to  declare  his  right  to  obtaiu  this  money, 
^without  imposing  upon  hitn  certain  condi- 
tions, for  the  purpose  of  preserving  it  in 
future  as  part  of  the  assets  of  the  ghatwalee 
mehal.  These  observations  apply  only  to 
that  part  of  the  claim  which  represents  the 
principal  amount  of  the  compensation-money. 
As  to  the  interest  which  has  subsequently 
accrued,  the  plaintiff  is  entitled  to  obtain  it 
as  absolute  owner,  because  during  his  life  he 
is  entitled  to  enjoy  the  usufructs  of  the 
ghatwalee  mehal.  To  guard  agaiuat  the 
contingency  of  this  priucpal  amount  of  the 
compensation-money  being  in  any  way 
wasted,  I  think  we  ought  to  direct  that  the 
plaintiff  roust  give  ample  security  to  the 
satisfaction  of  the  Lower  Court  for  the  clue 
preservation  of  it  as  part  of  the  ghatwalee 
property,  before  auy  decree  can  be  given  iu 
his  favor. 

The  case  will,  therefore,  go  back  to  the 
Lower  Court  with  this  direction  that  on  the 
plaintiffs  executing  a  valid  and  sufficient 
security  to  the  satisfaction  of  that  Court, 
for  the  due  preservation  of  the  principal 
amount  of  tlie  compensation-money  now  in 
deposit  ia  the  treasury  of  Deoghur  as  part 
of  the  ghatwalee  property  in  his  possession, 
a  decree  will  be  drawn  up  declaring  him 
entitled  to  obtain  the  whole  of  the  money 
in  deposit  in  that  treasury,  both  principal 
and  inteiest,  on  account  of  the  compensation 
of  the  lauds  taken  from  his  talook  for  public 
purposes. 

As   the  plaintiff    has  succeeded  in    this 
suit,   he  is  entitled  to  the  whole  of  the  costs 
of  this  litigation,  both  in  this  Court  as  well 
OS  in  the  Court  below. 
Glover^  J, — I  concur. 


The  15th  March  1875. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  R.*me8li 
Chunder  Mitter,  Judges, 

Imperial  Grant  of  Land — Pensions— Reg^ 
XXIV  of  1793— ^c/  XXI JI  of  im. 

Case  No.  59  of  1874. 

Regular  Appeal  from  a  decisiojf  pasted  l^ 
the  Judge  of  East  Burdwau^  dated  the 
29th  December  1873. 

Shahzftdee  Hnzara  Begnm  (Plaiuliff) 
Appellant^ 

versus 

The  Collector  of  Burdwau  and  another  (two 
of  the  Defendants)  Respondents, 

Messrs,  J,  S,  Rochfort  and  C,  Gregory,  tuid 
Baboo  Ashootosh  Dhur  for  AppeUaiit. 

Baboos  Unnoda  Per  shad  Banerjee  and 
Aiohinee  Mohun  Roy^  and  Aloulvie  Mur- 
humui  Hossein  for  Respoildents. 

One  KUajah  Anwar  Shahad,  a  servant  of  tlieDtIki 
Emperor,  having  been  killed  in  BtirdwaD  while  figtit- 
ing  for  bis  master,  the  Emperor  built  a  tomb  orer  b» 
remains,  and  made  a  grant  uf  land  (five  moozahs)  to  bis 
family  for  the  purpose  of  maintaining  it  in  the  manaer 
osoal  amon^t  Mabomedans.  This  grant  was  sabsi- 
qnently  confirmed  to  a  descendant  of  Shahad  iBdhtfl 
heirs.  Some  years  later  the  land  came  into  the  posses- 
sion of  the  Rajah  of  Bardwan,  who  paid  to  the  gruteei 
a  certain  sum  of  money  annually ;  when  the  perpetoti 
settlement  was  made,  tfte  British  Government  continned 
the  payment  on  account  of  the>*Rajah  in  whose  zemm- 
daree  four  of  the  five  monzahs  were  incorporated.  Owing 
to  dbputes  in  the  family,  a  reference  was  made  to  Govern- 
ment, who  reduced  the  money  payment*  and  appointed 
a  Mutwallee  for  the  tomb.  One  of  the  Idescendanu  of 
Shahad  then  sued  the  Government,  and  the  MutiraUee 
for  a  share  of  this  annual  payment : 

HsLD  that  the  grant^o  Shahad's  family  wps  not  t 
gratuitous  pension  or  allowance,  and  that  the  mooef 
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I>aymeiit  by  the  zemindar  of  Burdwaa  was  rent  justly 
doe  to  them  lor  the  use  and  ocoapation  of  their  land,  and 
\\ai  the  fict  of  the  payment  beings  continued  by  Qovern- 
ment  did  not  alter  its  nature.  Accordingly,  the  suit  was 
not  barred  by  Keg.  XXIY  df  1793,  or  Act  XXill 
of  1871. 

Glover,  J.— This  is  a  somewliat  peculiar 
cise.  Tlie  plaintiff  claims  to  be  a  closceiul- 
uut  of  one  Kliajali  Anwar  Sliahnd,  a  servant 
of  the  Delhi  Emperor,  and  wlio  was  killed  in 
some  local  buttle  or  skirmish  against  the 
i'fideU  (as  it  is  said)  in  the  Province  of 
Hurdwan.  In  consideration  of  his  stnvices, 
tlie  Emperor  FaroUshnhnr  huilt  a  tomb  over 
liitf  remains,  and  granted  to  his  family  Ave 
mouzahs  for  the  purpose  of  maintaining  it  in 
t!io  manner  Ui*nal  amonj^st  Mahomedans. 
This  is  snid  to  have  bpen  in  1127  Hejra. 
In  1180  Hejra,  or  1767  A.D.,  the  Emperor 
Siinli  Alum  confirmed  the  grant  to  Ashruf 
Khnn,  a  descendnnt  of  Khnjali  Anwar  Shnhad 
;ind  his  heirs.  Some  years  after  this,  the  five 
mouzahs  (but  liow  there  is  nothing  on  the 
r^-cord  to  id  form  us)  came  into  the  possession 
of  the  local  zemindar,  the  Rajah  of  Burd- 
wan,  wha  paid  to  the  prrantees  a  yearly  sum 
of  Sa.  Rs.  3,690.  When  the  British  Gov- 
ernment took  possession  of  the  country, 
nntl  made  a  perpetual  settlement  with  the 
zemindars  of  Bengal,  it  continued  the  pay- 
ment on  account  of  the  Burdwan  Rnjah  in 
whose  zemindaree  four  of  tlie  ^vq  mouzahs 

•  Tu  fi«.u  u  were      incorporatetl.* 

*  The  fifth  mouzah  was  /^  ,,  ,  :  /•  ai- 
not  returned  by  the  ^'>  "»e  death  ot  All 
Uajah,  a  fact  commented  Hosseiu  Khan  iu  1268 
r."™J^  "•"  Collector-6  gg  ,,,^^0  wrre 
report.                                                    .     -       •       -      .1 

quarrels  lu  the  family 

ns  to  shares,  and  eventually  the  matter  seems 
to  have  come  before  the  Bengal  Government, 
tlie  result  of  which  was  in  1873,  a  cousider- 
uMe  reduction  of  the  money  payment  hereto- 
fore made,  and  the  appointment  of  the  defend- 
nnt  No.  2  as  Mutwallee  of  the  tomb.  The 
plaintiff  claims  as  one  of  the  descendants  of 
Artwar  Shalmd  her  share  of  the  H^.  3,690 
paid  by  the  Burdwan  Rajah,  and  since  conti- 
nued by  the  British  Government.  It  is 
unnecessary  to  go  further  into  the  circum- 
stances of  the  case  than  this. 

The  Judge  held  that  the  payment  to  the 
heirs  of  Anwar  Shtihad  was  uu  allowance  pay- 
able by  Government  in  respect  of  a  right  as 
explained  by  Section  3  Act  XXIII  of  1871, 
aud  governed  by  the  provisions  of  Section  4 
ot  tlte  Act.  He  held  thai  as  no  certificate  had 
been  furnislicd,  the  suit  could  not  piocted, 
and  that  iu  any  case  Seciion   6  of  the   Act- 


would  prevent   the  Civil  Court  from  passing 
any  order  binding  the  Government. 

Witli  regard  to  the  second  defendant,  the 
Judge  held  that  it  was  essential  for  the 
plaintiff  to  furnish  the  certificate  specified  in 
the  Act,  and  that  as  she  had  not  done  so,  het- 
caso  failed. 

He,  tlierefore,  dismissed  her  suit  with  costs 
both  as  against  Government  aud  as  against 
defendant  No.  2. 

The  question  we  have  to  decide  is,  whether 
the  plaiutiflf's  suit  is  baned  by  Regulation 
XXIV  of  1793  or  by  the  subsequent  Act 
XXHIof  1871. 

The  Regulation  of  1793.  with  the  subse- 
quent explanatory  ones,  XXIV  of  1803,  and 
VI  of  1817,  make  use  of  the  word  pensions 
only ;  and  the  provisions  of  Regulation 
XXIV  of  1793,  are  declare<J  iu  Section  9  to 
apply  only  to  those  pensions  which  were 
heretofore  paid  by  the  landholders,  and  were 
at  the  time  of  the  settlement  included  in  the 
jumma  of  Government,  and  by  Section  17  of 
tlie  Act,  the  pensions  and  allowances  referred 
to  are  declared  to  be  gratuitous. 

Act  XXHI  of  1871  adds  to  the  original 
word  pension  **  grant  of  money  or  land  revenue 
"confeiTed,  or  made  by  the  British,  or  the 
**  former  Government,"  and  these  words  are  by 
Section  3  made  to  include  anything  payable 
on  the  part  of  Government  in  respect  of  any 
right,  privilege,  perquisite,  or  office.  As  tho 
Judge  has  founded  his  decision  on  the  word- 
ing of  this  Act,  it  will  be  necessary  for  us 
to  consider  it,  alihough  the  defendant  Collect- 
or rested  his  case  on  the  Regulation  of  1793, 
and  ot\  the  Sudder  Dewanny  Adawlut  Deci- 
sion of  June  1853. 

Was  then  iu  the  first  place  this  grant  to 
the  family  of  Khajah  Anwar  Shahad  one  of 
those  discretionary  allowances  referred  to 
in  Regulation  XXIV  of  1793,  which  the 
Civil  Courts  are  expressly  forbidden  to  take 
cognizance  of  ?  The  way  in  which  the  grant 
Was  originally  made,  and  afterwards  con- 
firmed by  the  Delhi  Emperors,  has  already 
been  mentioned,  and  it  is  nowhere  contended 
that  the  lands  of  the  ^vq  mouzahs  wern 
not  given  as  stated,  nor  that  the  grant  thus 
made  was  not  of  the  nature  of  a  rent-free 
jagheer  bestowed  upon  the  family  for  the 
maintenance  of  the  martyr's  tomb.  In  its 
inception,  therefore,  this  grant  by  the  Delhi 
Emperor  was  certainly  not  a  pension  in  the 
sense  of  the  Regulation.  Then  did  it  after- 
wards become  so  ?  All  we  know  of  the 
matter  is  that,  some  years  after  the  grant, 
i  the  lands  were  found  in  the  possession  of 
liie  local  zemindar,   the   Rnjah   of  Burdwan, 
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who  miide  for  tkem  a  yenily  payment  of 
Ks.  3,690  (Co.'s  Rs.  3,856)  to  the  family. 
It  is  an  admitted  fact  that  this  annual  pay- 
ment was  made  by  tlie  Rnjah  on  accoant  of 
these  mouzahs,  and  it  seems  to  as  that  such 
payment  was  to  all  intents  and  purposes  th^ 
rent  of  the  land  trnnsfeiTed.  It  seems  to 
have  been  a  low  rent  no  doubt,  bat  it  must 
be  remembered  that  (he  times  were  tlien 
very  ti'oublous,  and  that  as  the  imperial 
authority  of  Delhi  was  getting  weaker,  and 
less  respected  in  its  distant  provinces,  so 
the  local  power  was  waxing  stronger,  and 
it  was  not  perluips  to  be  wondered  at,  if  the 
family  of  Anwar  Sliahad  were  glad  enough 
to  hand  over  their  lands  to  a  powerful  neigh- 
bour, who  had  the  means  of  making  their 
tenure  a  very  insecure  one,  at  a  rental  whicli 
the  zemindar  would  take  care  to  see  punc- 
tually paid. 

And  if  the  Ks,  3,690  paid  to  the  family 
of  Anwar  Shahud  by  the  zemindar  of 
Burdwan  was  t)ie  rent  of  the  five  moazahs, 
how  was  the  payment  clianged  in  its  nature 
by  being  made  through  the  British  Govern- 
ment ?  That  Government  did  no  doubt  look 
upon  the  payment  as  a  pension,  if  not  at  the 
time,  at  all  events  afterwards,  as  many  of 
the  proceedings  on  this  record  show,  but 
there  really  was  never  any  enquiry  into  the 
matter  ;  and  as  the  recipients  cared  for 
iiotiiing  probably  beyond  the  regular  pay- 
ment of  their  money,  they  never  raised  the 
question.  We  do  not  find  that  they  were 
ever  called  upon  to  show  the  circumstances 
under  which  they  gave  up  the  lands  to  the 
Kajah  in  consideration  of  an  annual  money 
payment.  It  seems  to  have  been  taken  for 
granted  by  Government  that  the  allowance 
was  in  the  nature  of  a  pension,  and  as  the 
then  representative  of  the  family  was  80 
years  old  and  of  feeble  memory,  there  was 
110  looking  to  tlie  other  side  of  tlie  question. 
The  Revenue  authorities  decided  at  unce  and 
€x  parte,  that  the  pension  was  one  that  might 
be  resumed  at  discretion. 

We  have  said  above  that  there  was  "  no 
'*  enquiry,"  and,  we  think,  we  are  right  in  so 
saying,  notwithstanding  the  decision  of  the 
Sudder  Dewanny  Adawlut  on  the  28th  of 
June  1853,  in  the  case  of  Surwar  Hossein 
Khan  v,  Sliomanunissa  Begum.  The 
rights  of  the  parties  to  sue  in  the  Civil 
Court  was  no  doubt  made  the  subject  of 
one  part  of  that  decision,  but  the  substantial 
questions  before  the  Court  were  the  right 
of  all  the  members  of  the  family  to  share 
and  to  the  appointment  to  the  Mutwallee- 
ship.     The  Court  directed  the  junior  Govern- 


meut  pleader  to  move  the  Board  of  Revenue 
to  send  up  the  correspondence  rating  to 
the  "  pension  granted  for  the  tooib  of 
'<  Khajah  Anwar  Shahad."  We  do  not  fiad 
from  the  judgment  that  this  was  done,  bat 
we  presume  that  it  was,  as  at  the  hearing 
the  Government  vakeel,  said  that,  aoconling 
to  his  instructions,  the  pension^  in  questioo, 
was  one  of  the  discretionary  allowtnees 
referred  to  In  Regulation  XXIV  of  1793, of 
which  Civil  Courts  were  expressly  forbtdden 
to  take  cognizance,  and  the  &>art  in  its 
judgment  declared  that  so  much  of  tlie 
claim  as  referred  to  the  money  nllowimee 
granted  by  Government  was  barred  by  tlie 
Regulation. 

We  do  not  think  that  this  is  a  binding 
judgment.  There  was  no  argument  before 
the  Sudder  Court  on  this  part  of  the  case. 
The  Judges  on  the  admission  of  the  €rt>ver»- 
ment  vakeel,  and  after  hearing  his  statement 
of  what  the  Revenne  authorities  had  done  in 
the  matter,  came  at  once  to  the  conclnskni 
that  the  allowance  was  a  pension,  and  th^e- 
fore  under  the  Regulation  of  1 793  a  discre- 
tionary allowance  merely.  No  issue  was 
fixed  for  the  determination  of  the  point,  n(ff 
so  far  as  we  can  gather  from  the  judgmeott 
were  the  parties  to  the  suit,  who,  however 
they  might  be  squabbling  about  the  riglit 
to  share,  and  to  the  Muiwalleeship,  were 
equally  interested  in  making  out  that  their 
allowance  was  not  a  discretionary  pension, 
called  upon  to  Support  their  own  view  of  tlie 
case.  We  do  not  think,  therefore,  that  Uie 
decision  of  the  Sudder  Court  in  1853,  con- 
cludes the  plaintiff  m  this  suit,  and  as  to  tlie 
decision  itself  We  must  venture  with  great 
respect  for  the  Judges  who  passed  it,  to 
think  it  was  wrong.  It  cannot,  we  conceive, 
be  said  that  the  payment  made  by  the  Raj^tli 
of  Burdwan  to  the  family  of  Anwar  Siia!ia<l 
was  a  pension,  even  if  the  Government  paj- 
meut  were  one,  and  the  Regulation  of  1793 
only  applies  to  pensions  paid  by  landholders. 
We  have  already  given  our  reasons  for  hom- 
ing that  the  payment  by  the  Burdwan  zemiu- 
dar  was  rent. 

Moreover,  tlie  Regulation  refers  to  pensions 
or  allowances  which  are  gratuitous,  but  sarelj 
this  pnymeiU  to  Anwar  Shahad*s  family 
ought  not  to  be  called  so.  The  man  lost  his 
life,  fighting  the  battles  of  his  master,  Uie 
Delhi  Emperor,  and  the  grant  of  lands  sinee 
transmuted  (if  it  has  been  transmuted)  into 
a  money  allowance  by  a  third  party,  canaot 
bo  said  to  have  been  a  gratuitous  benefit. 
If  ever  there  was  consideration  for  a  gmot, 
it  was  in  this  case. 
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With  reference  to  the  allegatioo,  that  the 
payment  was  added  to  the  zemiudar's  settle- 
menty  we  may  remark  that  by  Section  34 
Regulation  VIII  of  1793,  only  public  peu- 
siona  were  allowed  to  be  ao  added,  nud  it  has 
never  been  contended  that  the  payment  to 
Anwar  Slialiad's  family  by  the  Rnjah  of 
Burdwan  was  a  public  pension. 

Tiie  Judge  below  holds  that  the  payment 
by  Government  was  an  alio  waned  in  respect 
of  a  right.  In  one  sense  perhaps  it  might 
1)6,  as  the  privilege  to  receive  rent  is  a  right 
belonging  to  the  owner  of  the  land,  and  the 
rent  would  therefore  be  a  payment  on 
account  of  that  right,  but  we  do  not  take  this 
to  be  the  meaning  of  Section  3  Act  XXIII 
of  1871. 

Neither  do  we  think  that  Section  4  of 
tliat  Act  applies  to  this  case.  If  we  are 
right  in  saying  that  the  payment  on  account 
of  tlie  tomb  was  not  a  pension,  was  it  a 
grant  of  money  or  of  land  revenue  ?  was  it  a 
commutation  allowance  in  respect  of  any  pri- 
vil^e,  perquisite,  or  office  ?  For  the  reasons 
given  above  we  consider  that  tlie  money  paid 
by  the  Rajah  of  Burdwan  was  in  the  nature 
of  rent  justly  due  to  the  Shahad's  family  for 
the  use  aud  occupation  of  their  five  mouzahs, 
and  tiiat  the  fact  of  the  payment  being  con- 
tinued by  Government  does  not  alter  its 
nature,  or  make  it  any  the  less  rent.  There 
is  nothing  to  show  that  any  enquiry  was 
made  at  the  time  of  the  settlement  as  to  the 
rijsht  to  include  this  payment  in  the  jiimma. 
The  Board  of  Revenue  seem  to  have  acted 
entirely  on  ex  parte  information,  and  no 
enquiry  was  made  at  the  time  when  the 
circumstances  were  probably  within  the 
remembrance  of  living  persons.  In  1838  the 
representative  of  the  family  was  a  very  old 
man,  and  had  apparently  forgotten  all  about 
the  matter. 

We  think  that  tlie  plaintiffs  suit  is  not 
barred  either  by  Regulation  XXIV  of  1793, 
or  by  Act  XXIIl  of  1871,  and  that  the 
Judge's  order  should  bo  reversed  with  costs 
(of  appeal).  Whether  the  plaintiff  has  suffered 
her  claim  to  be  barred  by  limitation,  and 
whether  she  is  one  of  the  descendants  of  the 
Kliajah  Anwar  Shahad  entitled  by  Mahome- 
tan law  to  share  in  the  grant,  are  questions 
to  be  decided  in  the  Court  below.  But  in 
Hny  case  we  should  suppose  that  the  plaint- 
iff would  not  be  entitled  to  a  decree  for  any 
specific  share.  Tlie  grant  was  by  its  nature 
impartible  aud  could  only  be  used  jointly  by 
the  fumily  fur  the  purposes  mentioned  in  the 
tnnnnd. 


The  15th  March  1875. 

Present : 

The  Hon'ble  W.  F.  McDonell,  Judge. 

Joint  Family  Property  ^Limitation — Onns 
Probandi, 

Case  No.  1394  of  1874. 

Special  Appeal  from  a  decision  passed  hg 
the  Subordinate  Judge  of  Dacca^  dated 
the  \6th  April  1874.  modifying  a  deci- 
sion  of  the  Extra  Moonsiff  of  Manick^ 
gungCt  dated  the  SOth  August  1873. 

Eristo  Ch  under  Bur  mo  Surmah  and  another 
(Plaintiffs)  Appellants^ 

versus 

Mohesh  Chunder  Burmo  Surmah  and  others 
( Defendan  ts  )  Respondents, 

Baboo  Nullit  Chunder  Sen  for  Appellants* 

Baboo  Doorga  Mohun  Doss  for 

Respondents. 

In  a  snit  by  -a  member  of  a  joint  Hindoo  family  to 
recover  possession  of  a  share  of  the  ancestral  property 
where  limitation  is  pleaded,  the  onus  is  on  the  phiintiff 
to  prove  possession  in  some  way  within  12  years. 

This  was  a  suit  for  the  recovery  of  four- 
fifths  of  ancestral  property,  the  plaiutiffii 
basing  their  claim  as  being  sons  of  one 
Byddo  Nath  who  himself  derived  title  from 
his  brothers  Shumbhoo  Nath,  Kashee  Nath, 
and  Gunga  Gobind,  and  also  upon  their  own 
right  in  the  ancestral  property.  The  defend- 
ants set  up  the  statute  of  limitation  in  bar 
of  the  suit,  and  on  the  merited  said  that 
Kashee  Nnth,  Gunga  Gobind  and  Grooroo 
Persha<l  had  long  separated  from  the  other 
two  brothers.  The  first  Court  decreed  the 
plaintiffs'  claim  in  full.  The  Lower  Appel- 
late Court  came  to  the  conclusion  that  the 
plaintiffs  were  entitled  to  a  share  of  10 
annas  but  that  they  could  not  recover  more 
than  a  4  annas  8hai*e,  being  barred  by  limit- 
ation as  to  the  rest.  Both  the  parties  appeal 
against  this  decision.  On  the  appeid  of  tlio 
plainiiffs,  it  is  ur^ed  that  the  Lower  Appel- 
late Court  is  in  error  in  holding  that  the 
pbiin tiff's  claim  is  barred  by  limitation  ;  that 
the  suit  being  for  possession  of  a  share  of 
the  dwelling-house  of  a  joint  Hindoo  family, 
there  was  no  adverse  possession  at  all  so  as 
to  make  the  statute  of  limitation  applicable 
to  the  case.  It  is  also  urged  that  tlie  nature 
of  the  property  was  such  as  that  the  exer- 
cise of  proprietary  right  was  impossible,  but 
from  the  evidence  of  the  plaintiffs'  witnesses 
it  is  clear  that  they  considered  that  it  was 
qsiLie  possible  and   that  thoy  tried  to  prove 
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the  exercise  of  that  right,  hut  failed  to  do  so. 
The  ruling  in  XII  B.  L.  Reports,  pnge  219,* 
shows  thnt  it  is  not  sufficient  for  a  plaintiff 
merely  to  sny  that  tlie  property  is  joint 
family  property,  but  thnt  tiie  onus  is  on  him 
to  prove  possession  of  it  in  some  way  within 
12  years.  This  in  the  present  case  the 
^ilaintiffs  have  failed  to  do,  and  consequently, 
J  think,  their  claim  hns  been  rightly  held  to 
be  barred  by  limitation. 

In  cross-nppetil  it  is  urged  that  tlie  Lower 
Appellate  Court  has  thrown  the  onus  on  tlie 
wrong  party,  and  ihat  it  was  for  the  plaint- 
iffs to  prove  the  possession  of  Kashee  Ntith's 
widow  within  12  years.  This  coutention  is 
correct,  nnd  there  is  no  doubt  thnt,  on  rend- 
ing the  whole  decision,  it  appenrs  that  the 
Subordinate  Judge  was  inclined  to  throw  the 
onus  on  the  wrong  party,  yet  when  it  is  seen 
that  the  Subnniiuate  Judge  does  believe 
implicitly  the  evidence  of  the  plnintiffs'  wit- 
nesses, and  those  witnesses  have  deposed  to 
the  possession  of  Kashee  Nath's  widow 
within  12  years,  I  think  it  may  be  held  thnt 
the  Subordinate  Judge  hns  virtually  come  to 
a  finding  that  Kashee  Nath's  widow  hns, 
from  the  evidence  on  the  record,  been  proved 
to  have  been  in  possession  within  12  years. 
The  appeal  is  dismissed  with  costs,  and  the 
cross-appeal  is  also  dismissed. 


The  16th  March  1875. 

Present : 

The  Hon'ble  A.  G.  Mncpherson.  Officiating 
Chief  Justice,  and  the  Hon^ble  E.  G. 
Birch,  Judge, 

Mortgaged  Property -^Registered  Deed  of  Sale. 

Case  No.  2743  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Saruft,  dated 
the  27th  September  1873,  modifying  a 
decision  of  the  Moonsiff  of  Pursa,  dated 
the  29th  June  1872. 

Puluck  Dlinree  Roy  and  othei*s  (some  of  the 
Defentliints)  Appellants, 

versus 

Mohabeer  Singh  (Plaintiff  )  Respondent. 

Baboo  Mohesh  Chunder  Chotodhry  for 
Appellants. 

Moonshee  Mahomed  Ynsoof  for 
Respondent. 

A  party  pnrchasing  mortgaged   property,  after  a  suit 
has   been  instituted   to    enforce  the    mortgage,    takes 

♦  19  \\\  U.,  Civil  Hul.,  192. 


nothing  89  against  the  mortffiigee,  or  as  againit  one  vbo 

claims  under  a  decree  which  directs  the  .sale  of  the 
property  in  satisfaction  of  the  mortgage,  even  thoii^ 
the  deed  of  sale  Ss  registered,  and  the  mortgage  (wbkfi 
was  for  less  than  Rs.  100)  was  not  registered. 

Macpherson,  CJ. — Wb  think  that  the 
judgment  of  the  Lower  Appellate  Court 
ought  to  be  set  aside.  The  plaintiff  comes 
into  Court  claiming  this  property  under  a 
piirclmse  made  hy  him  on  the  14th  of  Jone 
1869.  He  alleges  tliat  the  principal  defend- 
ant is  in  possession  as  purcliaser  mi  the  28ih 
of  May  1870  at  a  sale  held  in  execution  of 
a  decree  of  the  18th  of  March  1870  ma«le  iii 
n  suit  instituted  on  the  1st  of  June  1869,  to 
retilize  the  amount  due  on  a  mortgage  of  tin's 
property,  dated  the  7th  of  Seipteiiiber  186S. 
The  plaint  is  based  entirely  upon  frauJ', 
the  plaintiff  contending  thnt  tite  moi^gnge 
and  nil  the  proceedings  under  it,  inrludin^ 
the  purchase  by  the  defendanti  were  frauda- 
lent  nnd  collusire,  find  ought  therefore  to  b« 
set  aside.  On  these  grounds  he  songht  to 
recover  possession,  although  his  purchase  is 
Inter  in  date  thnn  the  alleged  mortgage,  thd 
foundation  of  the  defendant's  title. 

The  suit  went  to  trial  in  the  Court  of  the 
Moonsiff  upon  the  issues  aS  to  fraud  and 
collusion  ;  nnd  the  Moonsiff  came  to  the 
conclusion  t^mt  tlie  mortgage  and  tfie 
proceedings  thereunder  were  not  fraudaleat. 
It  is  difficult  to  understand  how  he  could 
have  come  io  any  otiier  conclusion  so  far  as 
the  plaintiff  wns  concerned  ;  for  not  only 
wns  the  mortgage  executed  many  raontiis 
before  the  sale  to  the  plaintiff,  but  the  suit 
upon  the  mortgage  was  actually  instituted 
fourteen  days  prior  to  the  dnte  of  the  sale. 

The  suit  having  been  dismissed  by  the 
Moonsiff,  the  Subordinate  Judge  r^ver^ 
his  decision  upon  the  ground  that  the 
mortgnge  of  the  7th  of  September  1868 
wa^  not  registered,  whereas  the  bill  of  sale 
in  fu vor  of  the  plaintiff  of  the  14th  of  June 
1869  was.  And  alihongh  the m<»rtgfige  being 
for  1"8S  than  Rs.  100  registiation  was  mi 
imperative,  tlie  Sul>oidinate  Judge  considered 
thnt  preference  ought  under  the  Registration 
Acts  to  be  given  to  the  bill  of  sale. 

It  seems  to  us  thnt,  under  the  circum- 
stances, no  question  of  priority  really  arises 
in  this  case  from  the  fact  of  the  mortgage 
not  having  been  registered. 

The  bill  of  sale  to  the  plaintiff  was  neither 
executed  nor  registered  until  after  tlie  suit 
hnd  been  instituted  to  euforce  the  mortgage. 
And  purchasing  at  such  u  time,  the  purdioser 
took  nothing  as  against  the  mortgagee,  or  as 
ngninst   the    defendant   claiming   under  him 
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sud  under  ike  decree  which  directed  the 
snle  of  this  properly  iu  sttUafaciiou  of  Ute 
mortgoge. 

It  seems  to  us  clear  tlint  the  phiiutiff  hAB 
no  right  to  interfere  with  ihe  possession  of 
the  defeudtints.  Thenppeal  will  be  allowed, 
end  the  plaiu tiff's  suit  dismissed  with  all 
costs. 


The  16th  March  1875. 

*  Present : 

The   Hon'ble    F.   A.    Glover  and  Romesh 
Chuuder  Mitter,  Judges. 

Analogous  Suits^  Consent. 

Case  No.  880  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  BhaugiUpore,  dated  the 
17th  December  1873,  modifying  a  deci' 
Stan  of  the  Moonsiff  of  3Iadhepoora, 
dated  the  23rd  June  1873. 

Luchmuu  Prithee  Mundul  (Defendant) 
Appellantf 

versus 

Kooer  Sree  Nundun  Singh  (Plaintiff) 
Respondent. 

Baboo  Boodh  Sen  Singh  for  Appellant. 

Jioonshee  Mahomed  Vusoof  for  Respondent. 

Where  parties  to  other  suits  ap^ee  to  abide  by  the 
result  of  the  decision  in  one,  the  suits  should  be 
analo^us,  so  that  one  decision  might  decide  ail  the 
questions  at  issue. 

Glover^  J. — This  case  must  be  remnnded 
to  the  Lower  Appellate  Court  in  order  that 
the  Judge  may  decide  on  the  issues  which 
properly  arose  in  the  appeal  before  him. 
There  were  soTernl  appeals  suid  to  be 
analogous  before  him  at  the  same  time,  and 
the  Judge  in  deciding  the  appeal  No. 
480  adds  to  his  order  that  <' appeals  Nos. 
474,479.  481,  482,  and  others  will  follow  this 
decision."  The  preseut  special  nppenl  is 
against  the  order  of  the  Judge  in  appeal  No. 
482.  The  question  iu  the  case  now  before 
us  ifl  what  was  the  proper  amount  of  rent 
leviable  by  the  plaintiff  upon  the  lands  held 
by  the  defendant.  The  Moousiff  came  to  a 
decision  upon  the  evidence  on  that  point ; 
but  the  decision  of  the  Judge  in  appetd  No. 
48(X  turns  entirely  upon  a  different  point. 
The  qneation  between  the  parties  to  that 
case  was  whether  a  certain  blmwlee  rent 
was  leviable  or  not,  and  also  as  to  the  exteut 


of  that  rent.  The  Jud^^  deoiiled  that  issue, 
aud  against  that  deoisioti  apparently  there 
has  been  no  nppetd  ;  hut  the  question  which 
is  to  be  decided  in.  Uiis  case,  and  which  the 
JudgH  says  was  decided  hy  las  order  in 
«p(>etd  No.  480,  was  oe  a  matter,  of  fact  uot 
decided  at  alL  We  do  not  know  what  deci- 
sion the  Judge  came  to  upon  the  evidence 
in  this  case,  or  wlieiher  he  disagree<i  with 
the  Mooiksiff  in  his  estimate  of  that  evidence. 
It  might  possibly  be  that  the  parties  to  the 
suit  ngreed  to  abide  by  tbe  result  of  the 
decision  in  one  case,  butr  in  such  eases  it  is 
necessary  that  the  suits  should  be  analogous, 
so  that  one  decision  might  decitie  all  tlie 
questious  at  issue.  As  we  have  said  before, 
the  Judge's  order  in  appeal  No.  480  was  as 
to  the  amount  of  bhowlee  rent,  whilet  the 
poiut  to  be  decided  in  this  case  was  what 
was  the  amount  of  nukndee  rent  T»ayable  by 
the  defendant  to  the  plaintiff.  We  remand 
the  case  to  the  Judge  for  a  proper  decision 
in  appeal  No.  482  of  1873  before  bim. 
Costs  to  foUow  the  result. 


The  16th  March  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chuuder  Mi tter,  Jtir/^e«. 

Act  Vni(B,C,)  1869  s,^1 —Ejectment. 

Case  No.  786  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  lihaugxtlpore^  dated  the 
Zlst  December  1873,  modifying  a  decision 
of  the  Additional  Moonsiff  of  BegoO" 
surni,  dated  the  Slst  March  1873. 

Mr.  L.  G.  Crowdy  (Defeudant)  Appellant, 

versus 

Ram  Bhurosee  Chowdhry  and  others 
(Plaintiffs)  Respondents.       - 

3Ir.  M.  L,  Sonde  I  for  Appellant. 
Baboo  Boodh  Sen  Singh  for  Respondents. 

In  a  suit  for  possession  of  a  piece  of  land  alleged  to 
have  formed  a  part  of  plaintifiTs  tenure,  of  which  he  was 
dispossessed  by  the  defendant  (his  zemindar),  the  Lower 
Appellate  Court,  although  it  found  that  the  land  in  suit 
was  not  a  portion  of  that  tenure,  yet  ^ave  plaintiff  a* 
decree  as  defendant  had  taken  the  law  in  his  own  hands : 

Hkld  that  the  judgment  was  erroneous  in  law.  The 
suit  had  been  brought  under  Act  VIII  (B.C.)  of  1869 
s.  27,  and  it  was  for  plaintiff  to  prove  that  the  land  was 
a  part  ol  his  tenure,  and  that  he  had  been  illegally 
ejected. 

Mitter^  J. — In  this  case  (he  plaintiff  sued 
for  poasessio.u  of  32  beegahs  of  Imd^  alleging 
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that  it  18  a  part  of  a  tenure  consisting  of  120 
beegiihs,  and  tiiat  he  was  dispossessed  by  the 
defenduut,  who  is  only  entitled  to  receive  rent 
of  the  laud  in  dispute.  The  defendant 
alleged  that  the  plaintiff  was  not  dispossessed 
from  any  portion  of  his  tenure  consisting  of 
120  beegalis  ;  that  he  was  in  possession  us  a 
trespasser  of  tlie  land  in  suit ;  and  that  he, 
the  defendant,  as  Sfmindar,  is  perfectly  enti- 
tled to  resume  possession  of  such  land.  The 
Moonsiflf  decreed  tlie  plain liflf's  claim,  finding 
tfiat  the  32  beegalis  claimed  in  this  suit  form 
part  of  the  plaintiffs'  tenure  consisting  of 
120  beegahs.  On  appeal,  the  District  Judge 
has  set  aside  this  finding.  He  has  come  to 
the  conclusion  that  tlie  land  in  suit  is  not  a 
portion  of  the  original  tenure  of  the  plaintiff 
consisting  of  120  beegalis.  But  notwith- 
standing this  finding,  he  is  of  opinion  that, 
as  the  defendant  has  taken  the  law  in  his 
own  han^s  and  dispossessed  the  plainiiff,  he 
is  entitled  to  a  decree,  and  he  has  accordingly 
confirmed  the  decree  of  possession  mnde  by 
the  Court  of  first  instance.  We  think  that 
this  judgment  is  erroneous  in  law.  Tho  suit 
was  brought  under  the  provisions  of  Sec- 
tion 27  of  Act  VlII  (B.C.)  of  1869.  Ir,  in 
fact,  was  a  suit  which  was  contemplated  by 
Clause  6  Section  23  Act  X  of  1659.  In  a 
tuit  of  this  nature,  it  is  for  the  plaintiff  to 
prove  that  tlie  land  which  he  seeks  to  recover 
is  a  part  of  hb  tenure,  and  that  be  has  been 
illegally  ejected.  In  this  case  the  District 
Judge  comes  to  a  distinct  finding  that  the 
land  claimed  is  not  a  part  of  tlia  original 
tenure  of  the  plaintiff  consisting  of  120 
beegahs.  Having  found  that,  he  further  sajs 
tiiat  it  may  be  an  accretion  to  his  original 
holding,  but  he  thinks  that  it  is  not  necessary 
to  come  to  any  conclusion  upon  that  point. 
We  think  tlie  Judgo  was  wrong  in  taking 
this  view  of  the  case.  From  the  nature  of 
the  suit,  the  plaintiff  cannot  obtain  a  decree 
unless  that  question  is  found  in  his  favor. 
For  that  reason  it  would  have  been  necessary 
for  us  to  remand  this  case  to  the  District 
Judge  to  find  whether  the  plaintiff  has  given 
any  proof  of  tlie  fact  that  the  land  in  dispute 
ii  an  accession  to  his  original  tenure.  But 
we  are  informed  by  tlie  pleader  for  the 
respondent  that  there  is  no  evidence  to  prove 
tills  fact,  and  therefore  it  is  unnecessary  to 
remand  this  case  for  that  purpose.  The 
plaintiff  not  having  given  any  evidence  to 
prove  that  he  has  been  in  possession  of  the 
land  in  dispute  as  tenant,  and  his  original 
case, — namely,  that  it  was  a  part  of  his  ori- 
ginal holding  consisting  of  120  beegahs 
having  been  found  to  be  not  established,  the 


suit  must  be  dismissed  wiih  costs.  We 
accordingly  reverse  the  decree  of  the  Lower 
Appelhite  Court,  and  dismiss  the  plaioti^ 
suit  with  cists  in  all  the  Courts. 


The  16th  March  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romosh 
Chunder  Mitter,  Judges. 

Act  XXVII  of  IseO'-CertiJleate  of  AdmiMU- 
tration'^  Strangers, 

Case  No.  liof  1875. 

Miscellaneous  Regular^!' Appeal  from  an 
order  passed  by  the  Judge  of  Bust 
Burdwan^  dated  the  Mth  December  1874. 

Hur  Narain  Singh  Baboo  (Objector) 
Appellant^ 

versus 

Keshub  Lall  Seth  Tulwar  (Petitioner) 
Respondent. 

Baboo  Ashootosh  Mookerjee  for  Appellaot. 

Baboo  3fyhendro  Lall  Mitter  fur 
Respondent. 

Where  an  applicant  for  a  oertafieate  under  Act  XX VII 
of  1860,  was  seventh  in  descent  from  a  conunon  ancestor 
throngh  the  female  line,  and  therefore  not  a  bandhoo : 
HKLD  that  he  was  no  relative  of  such  ancestor,  and  no 
heir  to  the  deceased,  and  was  not  entitled  to  a  certificate. 


Olover^  J.  —  This  was  an  applioatioD 
under  Act  XXVII  of  1 860  fur  a  certificate  to 
collect  dfbis  due  to  estate  of  Huree  Siiigh* 
Huree  Singii  died  same  yeai*s  ago,  and  was 
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piicceeiled  in  Iiis  property  hj  his  ouly  cliilil, 
a  dnugbter,  Kliettei  rnouee.  On  her  deatli 
without  issue,  the  present  application  was 
made. 

Tlie  petitioner  is  a  distant  member  of  the 
fninily  of  the  common  ancestor  Sun  tosh 
Siiigii,  the  objector  is  a  shebair,  to  whom 
Khetiermonee  is  said  to  have  given  the  estate 
of  her  father  in  trust  for  the  worship  of  the 
gods. 

The  Judge  has  found  that,  as  the  petitioner 
comes  of  the  same  stock  as  Huree  and 
Khetiermonee,  he  bus  i\  prima  facie  right  to 
n  certificate  over  a  stranger  who  is  prima 
facie  iu  possession  wrongfully,  Khektcrmouee 
having  no  power  to  give  away  the  family 
property  in  endowment. 

The  Judge's  order  is  one  which,  speaking 
for  myself,  I  am  sorry  to  be  obliged  to 
interfere  with,  but  I  am  bound  to  say  that 
the  petitioner  bus  not  set  out  any  title  to 
obtain  the  oertificnte  he  desires,  as  required 
by  Act  XXVII  of  1860.  We  have  benid  a 
long  and  abstruse  argument  on  the  subject, 
but  I  nm  not  convinced  by  it,  that  the 
petitioner  is  in  any  way  related  to  the 
deceased  or  her  father,  and  no  dther  title  to 
the  certificate  is  alleged.  He  is  seventh  in 
descent  from  Suntosh  tlirougli  the  female 
line,  and  would  not  therefore  be  a  bundlioo. 
By  the  law  of  the  Mitakshara,  which  admit- 
tedly goTerns  this  case,  he  would  not  be 
entitled  to  present  funeral  oblations  to  any 
ancestor  beyond  bis  mntemal  grandfather, 
his  father,  and  again  his  father,  so  that  he 
would  be  no  relative  of  Suntosh  Singli,  and 
no  heir  to  Huree.  Ue  if>,  according  to 
Hindoo  law,  a  stranger  to  the  family,  and 
has  no  more  claim  to  the  certificate  than  any 
other  stranger. 

We  iiave  not  been  shown  what  his  debts 
are,  which  the  petitioner  wishes  to  collect, 
nor  IIS  a  matter  of  fnct  hns  it  been  proved 
tliat  there  are  any  debts.  The  objector  may 
have  an  equally  bad  title  to  collect  them,  and 
any  one  who  pays  to  him  will  do  it  at  his 
peril ;  but  he  is  in  possession  of  the  pro(»eHy, 
and  the  object  of  the  petitioner  getting  a 
certificate  is  to  make  what  he  supposes  will 
be  evidence  in  the  regular  suit  which  will  no 
doubt  be  brought, 

I  am  not  quite  sure  from  the  Judge's 
decision  whether  Hur  Narain  Singh,  the 
objector,  applied  for  a  certificate  or  not,  but 
in  nny  case  I  should  not  think  it  right  for 
him  to  have  it  any  more  than  for  Keshub 
Lall  Seth  Tulwar. 

I  think  that  the  order  of  the  Judge  must 
be  reverst  d.  Costs  one  gold  mohur. 


The  17tb  Mnrcli  1875. 

Present  : 
The  Ilou'blo  W.  F.  McDonell,  Judge. 

Act  VIII  (B.C)  of  1869  s,  \02-^Uent  SuU— 
Appeal —  Instalments. 

Case  No.  1563  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  tfie  24'I*ergun' 
tifi/iSy  dated  t fie  29th  April  1874,  affirming 
a  decree  of  the  Ist  Moonsiff  of  Diamond 
Harbour,  dated  the  30th  August  1873. 

Pearl  Mobun  Mookhopndhya  (Plaiiitilf) 
Appellant, 

versus 

Madiinb  Cliunder  Baboo  and  oibers 
(Defeiidants)  Hespondents. 

fiahoo  Astiootobh  Mookerjee  for  Appellant. 
Baboo  Umbica  Cfiurn  Base  for  Respondents. 

A  rent  suit,  in  which  there  is  no  dispute  as  to  I  ha 
amount  of  the  jumma,  and  the  only  question  is  whether 
it  is  to  be  paid  in  instalments  or  in  a  lump  sum,  cannot 
be  said  to  involve  a  question  of  right  to  enhance  or 
vary  the  rent. 

In  this  case  a  preliminary  objection  has 
been  taken  by  the  respondent's  vakeel  tbar, 
inasmuch  as  the  claim  was  below  Re,  100, 
no  appeal  lay  to  this  Court  under  Section 
102  Act  VIII  (B.C.)  of  1869.  On  the  part 
of  the  appellant  it  is  urged  thnt,  although 
the  rent  claimed  in  the  suit  was  under 
Rs.  100,  yet  as  the  plaintiff  claimed  a  Inrger 
amount  of  jumma  than  the  defendant  snid  he 
was  bound  to  pay,  under  the  ruling  of  the 
High  Court  quoted  in  19  W.  R.,  page  92, 
an  appeal  would  lie.  On  perusal  of  that 
decision  it  appears  that  in  that,  case  there 
was  a  question  raised  as  to  the  amount  of 
the  jumma.  The  plaintiff  attempted  to  vary 
the  jumma  hitherto  paid  by  the  ryot,  ibo 
ryot  resisted  the  attempt,  and  the  amount  of 
the  jumma  was  the  subject  of  a  decision 
which  was  given  in  favor  of  the  ryot.  In 
the  present  case  there  was  no  dispute  as  to 
the  amount  of  the  jumma.  Both  the  parties 
admit  it  to  be  Rs.  12  a  year.  Tiie  only 
question  was  whether  it  was  to  be  paid  by 
instalments  or  in  a  lump  sum.  And  the 
only  question  that  the  Judge  says  was  before 
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Lim  was  i^betlier  defeudnnt  waa  liable  for 
interest  on  the  unpaid  instalments  of  rent. 
The  Judge  decided  that,  as  the  kubooleut 
was  not  proved,  he  could  not  interfere  with 
the  Moousifif's  order  as  to  interest.  This 
cnn  hardly  be  said  to  be  a  ease  which  in- 
volved a  question  of  right  to  enhance  or 
vary  the  rent  of  a  ryot,  and  holding  that 
Section  102  does  apply  to  this  case,  this 
appeal  is  dismissed  with  costs. 


The  17th  March  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Ch under  Milter,  Judges. 

Suit  by  Co'Sharer -^Possession — Wassilat. 

Case  No.  502  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  2nd  Subordinate  Judge  of  Bhau- 
guipore,  dated  the  I6th  December  1873, 
modifi/ing  a  decision  of  the  Additional 
^Moonsiff  of  Begoosurai,  dated  the  2Hth 
March  1873. 

Chundee  Chowdhry  (Plaintiff)  Appellant, 

versus 

Mr.  Macnnghten  (Defendant)  Respondent, 

3lr.    C,     Gregory    and    Baboo    Debendro 
Narain  Hose  for  Appellant. 

Mr.  M,  L,  Sandel  for  Respondent. 

A  suit  by  a  shareholder  for  possession  of  a  share  of 
landed  property  is  Hoble  to  dismissal  if  all  the  co- 
sharers  are  not  made  parties,  but  his  claim  for  damages 
in  the  shape  of  wassilat  is  not  so  liable. 

,  3Iitter,  J. — In  this  case,  the  pluintiflF  sued 
to  recover  one  third  share  of  24  beegalis 
of  land,  alleging  that  it  belongs  to  him  and 
Ilia  co-sharere,  and  that  the  defendant  having 
taken  a  ticca  lease  from  some  of  the  share- 
holders, has  dispofisossed  the  plaintiff,  and  is 
in  exclusive  possession  of  ic  by  sowing  indigo 
thereon.  The  suit  was  brought  for  posses- 
sion of  one-third  share  of  the  land  and  also  for 
wiiBsilat  from  the  date  of  dispossession.  The 


defendant  pleaded  that  the  whole'  quaotitj  of 
the  land,  namely,  24  beegahs,  was  never  io 
thekhas  possession  of  the  proprietors,  bot 
that  it  was  in  the  possession  of  a  number  of 
tenants,  and  that  he,  the  defendant,  with  the 
consent  of  those  tenants,  has  been  sowing 
indigo  upon  a  portion  of  the  land.  Tlie 
Court  of  first  instanct)  decreed  the  plaintiff's 
claim,  and  in  the  decree  the  Court  directed 
that  the  amount  of  wassilat  claimed  by  the 
plaintiff  should  be  ascertained  in  execution  of 
the  decree.  On  appeal  the  pluintifTs  claim  for 
possession  and  wassilat  has  been  dismissed, 
and  a  modified  decree  has  been  given,  by 
which  the  defendant  is  prohibited  in  future 
from  exercising  his  exclusive  right  over  Uie 
disputed  land  by  sowing  in«ligo.  Whether 
that  decree  is  light  or  not  we  have  noibing 
to  do  with  in  this  special  appeal,  as  that 
decree  has  not  been  questioned  before  as. 
The  plaintiff  has  preferred  this  special  appeal 
against  that  part  of  the  judgment  of  the 
Lower  Appellate  Court  by  which  his  claim 
for  possession  and  wassilat  has  been  dis- 
missed. It  appears  that  the  Subordinate 
Judge  has  based  his  judgment  upon  the 
ground  that  all  the  co-sharers  are  not  parties 
to  this  suit.  We  think  that  tliis  ground  is 
sufficient  to  dismiss  the  plaintiff's  suit  for 
possesssion  of  the  one-third  share  of  the  land 
in  suit,  but  we  do  not  think  that  it  is  suffici- 
eut  to  dismiss  the  plain tifi^s  claim  for  damages 
in  the  shope  of  wassilat.  The  plaintiff's 
cause  of  action  as  regards  damages  was  only 
against  the  defendant,  who,  as  the  plainiiff 
alleges,  has  been  in  exclusive  possession  of 
his  share  of  the  land  by  sowing  indigo 
thereon.  Therefore,  the  Subordinate  Judge 
ought  to  have  inquired  into  the  question 
oriaing  upon  the  statements  of  the  parties  in 
respect  of  this  part  of  the  claim.  We  there- 
fore remand  the  case  to  the  Lower  Appellate 
Court,  with  directions  to  determine  the  quee* 
tion  which  arises  on  the  defence  with  refer- 
ence to  the  claim  of  wassilat  and  upon  the 
reifllt  of  that  investigation  to  pass  a  decrie 
which  the  evidence  on  the  record  may  war- 
rant. Costs  to  follow  the  result.  We  think  it 
right  to  make  this  observation  for  the  guid- 
ance of  the  Lower  Appellate  Court  that  tlie 
plaintiff  is  not  entitled  to  recover  from  the 
defendant  the  value  of  any  share  of  the  pro- 
duce of  the  indigo  plants.  According  to 
the  Full  Bench  decision,  reported  in  IX 
Weekly  Reporter,  page  445,  all  that  he  is 
entitled  to  is  his  share  of  the  fair  and  reason- 
able rent  at  which  the  land  could  have  been 
let  out. 

Glover^  J, — I  concur. 
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The  17tli  March  1875. 
Present : 

The  Hon'ble  F.  A.  Glover  nnd  Romesli 

Oil  under  Mitter,  Judges, 

Ejectment-- Right  of  Occupancy. 

Case  No.  411  of  1874. 

Special  Appeal  from  a  decision  passed  by 
ihe  2nd  Subordinate  Jmige  of  Bhau' 
gulpore,  dated  the  27th  November  1873, 
modifying  a  decision  of  the  Officiating 
Additional  Moonsiff  of  that  district, 
dated  the  2Sfh  July  \S7S. 

Mr.  W.  S.  Crowdy  (Dcfeudaut)  Appellant, 

versus 

Jhukree  Dhauook  (Phiiniiflf)  Respondent, 

Moonshee  Mahomed  Yusoof  for  Appellant. 

No  cue  for  Respondent. 

A  tenant,  Buing  to  recover  possession  of  an  old  jote 
from  which  he  has  been  dispossessed  by  his  landlord 
before  the  termination  of  his  tenancy,  is  not  required  to 
prove  a  right  of  occupancy. 

Glover,  J,  —  This  was  a  snit  by  the 
plain  tiff  to  recover  possession  of  what  he 
culls  his  Knst  Kudimee  land  from  which  he 
had  been  dispossessed  by  the  defendant  in 
Knrtick  1278.  The  defendant  denied  the 
tenancy  of  the  plaintiff.  He  denied  that  the 
Vlaimiff  was  in  possession  of  the  land,  and 
he  also  denied  that  he  had  dispossessed  him. 
Both  the  Courts  helow  found  for  the  plaintiff, 
lu  special  appeal  it  is  couiended  that, 
before  the  plaintiff  could  be  restored  to 
I'ossession,  it  was  necessary  for  him  lo  prove 
that  he  had  a  right  of  occupancy.  We  think 
that  this  was  not  necessary.  The  plaintiff, 
suing  for  recovery  of  possession  of  what  is 
cnlieiian  nncieni  jote,  is  met  by  the  landlord 
who  denies  his  leuancy  altogether,  nnd  it  has 
been  found  ns  a  fact  by  the  Subordinate 
Judge  that  the  plaintiff  had  held  the  lan^  in 
question  as  an  old  tenant,  and  that  he  was 
ousted  from  it  by  the  defendant.  If  the 
question  had  been  as  to  whether  the  tenancy 
had  been  terminated  by  efflux  of  time,  ai:d 
that  by  reason  of  that  termination  the  zemin- 
dar had  a  right  to  evict  the  tenant,  then  the 
question  of  right  of  occupancy  would  have 
been  material.  But  in  this  case  it  seems  to 
roe  that  the  only  thing  which  the  plaintiff 
bad  to  prove  was  that  lie  had  nn  old  jote 
on  the  land  in  question  and  that  he  had  been 
turned  out,  there  being  nothing  on  the  part 
of  the  defendant  to  show  that  the  tenancy 


of  the  plaintiff  had  been  terminated.  We 
have  been  referred  to  n  Full  Bench  decision, 
to  be  found  in  IX  Weekly  Reporter,  page 
513.  But  the  judgment  in  that  case  went 
entir(dy  upon  the  fact  that  there  was  a 
tenancy,  and  that  the  zemindar  after  that 
tenancy  was  terminated  did  not  ftp[>ly  to  the 
Collector  to  eject  the  ryot.  It  likewise  went 
on  to  say  that,  if  a  landlord  ejects  a  ryot  of 
his  own  authority,  the  ryot  would  have  a 
right  to  bring  a  suit  against  the  zemindar 
under  the  provisions  of  Section  15  Act  XIV 
of  1859.  So  far,  therefore,  from  assisting 
the  special  appellant  in  this  case,  it  seems  to 
me  to  po  directly  against  him.  Here,  ns  I 
have  Buid  before,  it  has  been  found  as  a  fact 
that  the  plaintiff  had  held  this  jote  for  a 
long  time,  and  that  he  was  dispossessed  by 
the  defendant  in  Kartick  1278.  It  appears 
to  me  that  he  was  to  prove  only  these  two 
things,  nnd  that  unless  the  special  appellant 
proved  that  the  tenancy  hud  been  terminated, 
the  plaintiff  would  be  entitled  to  a  decree. 
The  special  appeal  is  dismissed  but  without 
costs,  no  one  appearing  for  the  respondent. 
Mitter,  J, — I  concur. 


The  18th  March  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  nnd  Romesh 
Chunder  Mitter,  Judges, 

Act  XI  of  1859*.  37. 

Case  No.  564  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  2nd  Subordinate  Judge  of  Bhaugul- 
pore,  dated  the  I5th  December  1873, 
affirming  a  decision  of  the  Additional 
Moonsijff  of  that  district,  dated  the  Z\st 
March  1873. 

Bool  Chand   Jha   (one   of  the   Defendants) 
Appellant, 

versus 

Luthoo  Moodee  and  another  (Plaintiffs) 
Respondents, 

Baboos   Nil  Madhub    Sen    and  Hureehur 
Nath  for  Appellant. 

Mr.  M,  L,  Sandel  for  Respondents. 

A  landlord  cannot,  by  planting  a  mden    in    anv 
portion  o!  his  estate,  become,  qwad  such  plantation,  bit 
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own  ryot,  so  a3~  to  bring  tlio  laud  so  planted  under  the 
protection  of  Act  XI  of  1859  8.  37,  in  the  event  of  his 
estnte  being  sold  for  arrears  of  roTeuae. 

Glover^  J. — There  is  no  ground  whatever 
for  this  speciftl  appeal.  Tlie  plaintiff  was  a 
purchaser  at  a  sale  for  arrears  of  Govern- 
ment revenue  of  an  eight-anna  share  of  the 
defendant  No.  Ts  right  in  a  garden  which  was 
adniiitediy  planted  by  him.  Tiie  paintiff  snys 
that  the  defendant  No.  2,  who  wns  a  servant  of 
the  defendant  No.  1 ,  dispossessed  him  in  Bysack 
1273.  Tlie  defendant  No.  2  alleges  that 
he  bought  the  property  from  the  defendant 
No.  1  on  the  11th  Januaiy  1866, — that  is,  two 
days  before  the  revenue  sale,  which  took 
place  on  the  13th  January  1866,  and  that  he 
iins  been  in  possession  ever  since,  nnd  hns 
pnid  rent  to  the  plaintiff.  Both  the  Courts 
below  found  that  the  deed  of  sale,  which  the 
defendant  No.  2  put  forward  ns  his  docu- 
ment of  title,  was  a  collusive  transaction 
between  him  and  the  defendant  No.  1,  the 
defaulting  landlord,  and  accordingly  dismissed 
the  suit. 

The  first  objection  taken  in  special  appeal 
is  thnt  the  defendants'  case  comes  under 
the  4th  Clause  of  Section  37  of  the  Sale 
Law  (Act  XI  of  1859),  nnd  that  the  pur- 
chaser would  not  bo  entitled  to  take  pos- 
session of  this  mango  garden.  Now,  in  the 
first  place,  Section  37  refers  to  purchasers  of 
entire  estates,  and  this  is  froip  the  defend- 
ant's own  showing  a  share  only  in  the  whole 
estate  ;  in  the  next  place  the  clause  in  ques- 
tiot)  refers  to  leases  of  lands  whereon  gardens 
have  been  planted.  The  special  appellant's 
pleader  contends  that  if  a  zemindar  chooses 
fo  plant  gardens  of  mango  and  other  trees 
npon  any  portion  of  his  estate,  he  becomes, 
quoad  those  plantations,  iiis  own  ryot,  and 
ihtit  if  his  estate  is  sold  for  arrears  of  Go- 
vernment revenue,  he  can  bring  this  land 
under  the  operation  of  Section  37  and  get  it 
protected  from  sale.  It  is  only  necessary  to 
say  that  no  authority  has  l>eeii  shown  for  this, 
and  it  appears  to  us  to  bo  untenable.  The 
question  between  the  parties  was  whether 
before  the  auction-sale  look  place,  the  zeinin 
dar  had  sold  this  particular  property  to  the 
defendant  No.  2,  and  it  lias  been  found  by 
both  the  Courts  below  that  there  was  no 
veal  sale,  and  that  at  the  time  of  the  auction- 
sale  the  property  was  in  the  possession  of 
the  defaulting  zemindar. 

Another  objection  has  been  taken  to  the 
effect  that  as  the  plaintiff  received  rent  for 
this  gordi  n  from  the  defendant  No.  2  after 
-the  date  of  his  disiiossession,  that  is  suffici- 
ent to  prevent  him  frc  m  taking  khas  posses 


eion  of  the  land.  Now  there  was  no  i: 
fixed  or  tried  by  the  Moonsiff  on  the  pc 
nor  do  we  find  that,  although  there  is  s< 
mention  of  the  circumstance  in  the  wrii 
statement,  any  application  was  rnnde  to 
Moonsiff  to  fix  or  try  that  issue.  Neithei 
there  oiiy  objection  to  he  found  in  the  p 
tion  of  appeal  made  to  the  tlndge.  1 
objection  appears  to  be  quite  an  after-tlioo 
liionght  forward  at  the  last  stage  of  sp€ 
appeal. 

Tlie  api'cnl  is  dismissed  with  costs. 


The  19th  March  1875. 

l*res€nl: 

The  HiMi'hle  E.  G.  Birch  and  W.  F. 
McDonell,  Judges. 

Suit  for  Ejectment — Onus  Probanda 
Case  No.  911  of  1874. 

Special  Appeal  from  a  decision  passed 
(he  Subordinate  Judge  of  Hooghly^dci 
the  29th  Decemher  1873,  reversing 
decision  of  the  Moonsiff  of  Serampi 
dated  the  22nd  May  1873. 

Bis?amhhur  Banerjf-e  (Plaintiff)   Appelh 
versus 


Koylash  Chonder  Bose  (Defendnnt) 
Respondent, 

Uahoo  Gopee  Nath  Mookerjee  fur 
Appellant. 


Uahoo  Hht/ruh  Chunder  Banerjee  foi 
U«  spon  lent. 


The  purchnser  of  nn  estnte  at  a  sale  for  armi 
revenue,  after  wilhdrawinj^  a  suit  for  arrears  of 
sued  to  eject  the  defendant  from  a  piece  of  Un< 
which  his  homestea<l  was,  ».^.,  to  declare  the 
liable  to  assessment  and  to  obtain  khas  possession: 

IIkli>  that  the  onus  hiy  with  the  plaintiflf  to  p 
that  tlie  land  was  mal,  aud  that  he  and  his  predeoe 
had  received  rent  for  it. 


Birchy    J. — The    plaintiff    sues   to  e 
the   defendant  from   one   boegah   ton  coti 
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of  land  on  wtiicli  Ins  homesteud  19,  on  ilio 
allei^ation  that  the  Innd  fulls  within  the 
ambit  of  the  estate  lie  has  purchased  at  a 
sale  for  arrears  of  revenue,  and  that  the 
defendnnt  denies  his  title  thereto  and  refuses 
to  pay  him  rent.  He  had  brouglit  a  previous 
snitn^ainst  the  defendant  for  arrears  of  rent, 
but  had  withdrawn  it,  and  he  now  snes  not 
to  declare  the  Innd  liable  to  assessmpnt, 
but  to  obtain  khas  possession  thereof.  The 
Moonsiff  treated  the  case  as  a  suit  for  resump- 
tion of  a  plot  of  rent-free  laud,  and  ruled 
that  the  defendant  was  bound  to  prove  that 
he  hnd  held  the  land  as  hikhernj  from  1790. 
The  Moonsiff  considerpd  that  the  defendant 
hnd  fniled  to  dischargre  tlie  onus  of  proving 
this,  and  he  gave  the  plaintiff  a  decree  for 
ejectment. 

Upon  appeal  the  Subordinate  Judge  was 
of  opinion  tliat  the  Moonsiff  had  mif>con- 
ceived  the  case.  The  Subordinate  Judge 
sajs  :— "  Plaintiff  having  withdrawn  his  case 
"  lias  instituted  this  suit  to  establish  thnt  the 
"  land  was  mal,  and  that  from  it  rent  was 
"before  collected.  The  onus  of  proof  in 
"this  cnse  is  with  the  plaintiff,  wlio  must 
"ranke  out  his  case.**  He  then  discussps 
the  evidence  and  comes  to  the  conclusion 
that  plaintiff  has  fniled  to  prove  that  tlie  laud 
is  part  of  his  mal  estate,  and  dismissed  the 
suit 

In  special  appeal  it  is  contended  thnt  the 
Subordinnte  Judge  hns  improperly  Inid  the 
onus  of  proof  upon  the  plnintiff,  and  thnt  he 
hns  not  allowed  due  weight  to  some  chittahs 
which  are  on  the  record. 

We  think  that  the  Subordinnte  Judge  hns 
taken  a  correct  view  of  this  case  in  holding 
that  it  is  for  the  plaintiff  to  prove  that  he 
f»r  his  predecessors  have  received  rent  for 
the  land  in  the  possession  of  the  defendant. 
The  Subordinate  Judge  hns  found  upon  the 
evidence  that  the  plaintiff  has  failed  to  prove 
what  was  required  of  him.  We  cannot 
go  into  the  evidence,  this  being  a  specinl 
appeal.  We  must  accept  the  finding  of  the 
Subordinate  Judge  upon  the  evidence. 

The  Subordinnte  Judge  was  justiffed  in 
refusing  to  consider  the  document  which  is 
called  a  chittah  in  any  way  as  proving 
plaintiff's  case — the  copy  of  the  abstract 
which  is  put  forward  as  part  of  a  chittnh 
is  of  no  use  to  nny  one,  nnd  upon  the  reverse 
of  the  copy  it  is  recorded  thnt  the  measure- 
ments  hnd  been  set  aside  as  incorrect. 

We  think  thnt  there  is  no  error  of  law  in 
the  Subordinate  Judge's  decision,  and  we 
<lUaii88  the  special  appeal  with  costs. 


The  25th  January  1875. 

Present  : 

The  Hon'hle  Louis  S.  Jnckson  and  W.  F. 
McDonell,  Judges. 

Joinder  of  Causes-- Act  VIIl  0/ \S59  ss,  8  j-  9. 

Case  No.  207  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
(he  SnhordinaU  Judge  of  Furreedpore^ 
dated  the  21th  Jane  1873. 

Tnra  Piosunno  Sircar  nnd  others  (Plaintiffs) 
Appellants^ 

versus 

Koomaree  Debec  and  others  (Defendants) 
Respondents, 

Bahoos  Sremnth  Doss  and   Taruck  Nath 
Paleet  for  Ap|)ellant8. 

Bahoos  Mohinee  Mohan  Uoy^  Chnnder 
jVadhub  Ghose,  Hash  Behnree  Ghose^ 
Doorga  Mohun  Doss,  and  Kashee  Kanf 
Sen  for  Respondents. 

In  a  suit  where  there  are  several  distinct  causes  of 
action,  a  Court  is  competent  to  try  them  together 
ngainat  the  same  defendants ;  but  not  as  against  several 
defendants. 

Jackson,  J, — The  plaintiff  brought  this 
suit  against  a  large  number  of  defendants 
to  recover  possession  of  a  quantity  of  land 
of  which  possession  had  been  awarded  to  (he 
defendants  by  an  order  of  the  Mnc;istrate 
under  Section  318  of  the  Code  of  Criminal 
Procedure  of  1861.  It  wns  objected  to  the 
suit  thnt  the  severnl  defendnuts  were  not 
concerned  in  the  whole  of  the  land  to  which 
the  suit  related,  ench  set  of  defendants 
having  only  claim  in  respect  of  a  portion 
of  the  land  as  awarded  to  them  by  the 
Magistrate.  The  Subordinate  Judge,  upon 
thatobjeciion  to  the  suit,  observed  that  there 
were  several  precedents  quoted  before  him 
on  this  poiut  ;  that  these  precedents  were 
not  uniform,  as  in  some  the  Judges  rejected 
the  plaint  upon  such  objection,  in  others, 
instead  of  rejecting  it,  they  finally  tried  and 
determined  the  suit  as  it  stood  ;  but  he  uUi- 
rantdy  gave  jiidirment  agninst  the  plaintiffs, 
on  the  ground  that  the  previous  suit  and 
decree  on  which  the  plnintiffs  relied  had 
l)ecome  infructuous,  and  that,  under  the  cir- 
ciimstnnces  as  he  said,  **  there  was  no  chance 
of  plaintitfs'  success  either  on  limitation  or 
on  the  merits."  The  plaintiffs  have  appealed 
to   this   Court,   and   the  same  objection  Las 
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of  the  banker  to  the  effect  that  bi»  beok»  were  conei 
kept  is  not  safficient  to  discbarge  the  bwdea  of  pt 
that  lies  upon  him ;  particularly,  il  be  baa  tbe  laean 
prodacing  miicb  better  eridenee; 

in  a  aoit  to  recover  nnmies  anaecoanted  for,  wfa 
()efendants  plead  pajrmenta  endorsed  on  docnncntik  i 
the  endorsements  purpoit  to  hare  been  stgoerf  by 
plaimtiffii,  tbe  formal  and  re^lar  metlM^  of  proe 
lo  call  on  tbe  plaintiffs  to  admit  or  denr  cbeir  aignana 
and  then  to  call  upon  witnesses  to  state  whether  U 
saw  the  plaintiffs  aign  or  could  apeak  to  the  baudwriii 
or  generally  what  took  pUce. 

Ths  appellaolB  in  this  ease  are  baali 
in  the  district  of  Monghyr,  aud  the  respoi 
euts,  who  were  the  plaintiffs  iu  ilie  ae(i< 
Are  zemiudars  resident  iu  that  district.  Tl] 
appear  to  have  been  iu  embiiiraased  eireu 
stances,  many  decrees  having  been  reeovei 
against  ihem.  In  this  state  of  things  tb 
borrowed,  as  is  admitted,  from  the  respoi 
euts,  Rs.  29,000  upon  a  zurpesligi  lea 
tlie  effect  of  which  maj  shoi'tlj  be  atai 
to  be  that  it  was  a  lease  for  15  jean 
a  rent  cnh'ulated  to  cover  tlie  interest  on  i 
Ra.  29,000  at  nine  per  eeut.,  and  also  \ 
Goveriimeut  revenue  payable  on  ll>e  propei 
leased,  the  lessees  and  mortgagees  audi 
taking  to  keep  down  the  Government  reveoi 
nnd  to  pn/  themselves  siidi  iDterest,  a 
being  at  liberty  to  make  what  further  prol 
they  eould  out  of  the  aurpeshgi,  or  farm! 
lease.  At  the  end  of  the  IS  years  t 
principal  sum  was  to  be  paid  down  Id 
lump  sum  and  the  property  redeemed.  Tl 
was  tike  mortgage  transactiou.  It  is,  ho 
ever,  admitted  that  it  was  further  arrang 
between  the  parties  that  this  sam 
Rs.  29,000  should  not  be  paid  bj  t 
mortgagees,  tbe  baukers,  into  the  bands 
the  mortgagors,  but  should  be  transferred 
their  accouut  iu  the  books  of  the  form 
to  be  applied,  as  occasion  should  require, 
satisfactiou  of  their  judgment  and  otli 
debts.  The  result  of  that  nnaugement  k 
to  mtike  the  bankers  accounting  parties 
the  pUintiflTs  for  Rs.  29,000. 

It  was,'  however,  alleged  by  the  plaintil 
though  the  transaedon  is  dienied  by  t 
defendants,  that  the  Rs.  29,000  provi 
insufficient  to  pay  all  tbe  debts  that  we 
to  be  paid,  one  of  the  plaintiffs,  Bidyana 
Siugh,  borrowed  from  his  father-in-lni? 
further  sum  of  Rs.  3,157-8,  aud  paid  it  in 
the  bunk,  the  baukers  giving  a  deposit  nc 
iu  the  name  of  the  father-in-iuw,  but  trtatii 
the  money  as  the  money  of  the  plaintiffs,  ( 
at  all  eventp,  of  Bidyanund  Siugli.  Ti 
effect  of  this  iransactioo,  if  it  did  take  plt( 
was  of  course  to  increase  the  sum  for  wiii< 
the  bankers  were  accountable  by  the  amou 
of  the  further  deposit. 
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Tlint  being  tke  po«iti<Mi  of  the  pnrtieB,  the 
phiintifid  brought  tlieir  suit,  in  which  tbey 
eintmHd  upwards  of  Hs.  10,000  ns  unnccountr 
ed  for.  They  g*ve  credit  for  admitted 
imymeiits  o«  tli«ir  account  to  ihe  nraount  of 
tiptrards  of  Rs.  22,000,  nnd  cinimed  tlic 
difference  between  tliRi  sura  and  the  original 
Rs.  29,000.  pln$  the  Rs.  3,157-8,  with 
iiitprest,  Thei'efore,  ns  Mr.  Justice  Pliear 
has  ohservfd,  it  lay  upon  the  plaintiffs  to 
proye  the  payment  of  tlie  additional  sum 
of  Rs.  3,157-8  ;  nnd  it  lay  upon  the  defend- 
ants Co  disprove  that  payment,  if  the  other 
side  succeeded  in  establishing  a  prima  facie 
cnse  against  ihem  ;  nnd  in  any  oa5>e  to 
account  for  so  much  of  the  Rs.  29,000  ns 
tiie  plaintiffs  did  not  adroit  to  liavo  been 
fiaid. 

•  III  tlie  Court  below  tlie  Subordinate  Judge 
9e«^ms  to  have  considered  ihat  the  plaintiffs' 
cnse  was  wholly  false,  nnd  the  defendantn' 
ease  wliolly  true,  and  to  have  dismissed  the 
suit.  It  went  on  appeal  to  tlie  High  Court ; 
Mid  the  le<ini*'d  Judges  there  considered  it  to 
hnve  been  very  unsatisfactorily  tried  in  the 
Lower  Court.  Tiiey  doubted  whether  it 
Would  not  be  proper,  in  the  circumstances  of 
the  case,  to  remand  it  for  re-iiiMJ  ;  but 
ultimately  came  to  the  opinion  that  after 
miikinor  one  small  allowance  in  favor  of 
the  defendants,  they  ought  to  give  the 
plaintiffs  a  decn-e  for  the  amount  cinimed. 
It  is  against  that  d'cree  that  the  present 
appeal  lias  been  brought,  which  has  imposed 
Upon  this  Board  functions  which  it  is  not 
often  called  upon  to  exercise,  namely,  those 
of  settling  ihe  itms  of  a  disputed  account. 

ThcT  Lordships  are  disposed  to  conciir 
generally  with  the  High  Court  in  die  co«- 
ciusioQ  to  which  tliey  came,  that  the  cnse 
was  unsatisfactorily  tried  by  the  Subordinnte 
Judge,  and  that  his  decree  cannot  stnnd. 
The  evidence  which  lie  seems  to  have 
considered  sufficient  to  prove  the  payments 
which  the  defendants  were  bonnd  to  prove, 
Consisted  of  the  mercantile  books  of  the 
bniikittg  fii-m  nnd  of  a  general  st^i'ement  by 
tlie  defendant  Gunga  Persad  thnt  the  items 
in  those  books  were  correct.  Their  Lord- 
ships are  of  opinion  that  the  books  being, 
ns  is  admitted,  at  most  corroborative  evidence, 
the  mei«  eeneral  statement  of  the  ba»»ker, 
where  tlie  fact  of  the  payments  was  distinctly 
pot  in  issue,  to  the  effect  that  his  bo»»ks  were 
•wrectly  kept  was  not  sufficient  to  satisfy 
the  burden  of  proof  tliat  lay  upon  him, 
particularly  as  with  re8i>ect  tt>  many  of  the 
disputed  items  he  had  the  means  of  produc- 
ing macli  better  evidence. 


Agnin,  the  documentary  evidence  on  which 
the  defendtints'  cnse  priiicipaUy  rested  con- 
sisted of  the  two  amanutnaraas  at  pp.  40 
and  45  of  the  Record,  and  the  endorse- 
ments of  payments  thereon,  which  purported 
to  have  been  signed  by  the  plaintiffs  ;  because 
tiiese,  if  really  signed  by  them,  were  proof 
of  settled  accounts  comprehending  most  of 
the  disputed  payments.  In  this  country,  or 
in  any  country  where  the  administration  o( 
justice  is  c  Miducted  fvith  any  degree  of 
formality  and  regularity,  one  would  havo 
expected  to  find  that  these  documents  Imd 
been  put  into  the  hands  of  the  plaintiffs  ; 
and  that  they  had  been  called  upon  to  admit 
or  deny  their  alleged  signatures,  and  that  the 
proof  of  these  documents  to  be  given  by  the 
defendants  would  have  been  far  more  specific 
tlinn  a  mere  stnt^^ment  that  they  were  identi- 
fied and  verified,  as  the  Judge  says,  by  the 
witnesses  ;  the  witnesses  would  have  been 
called  upon  to  stnte  whether  they  saw 
Bidyanund  Singh  si<rn  the  first,  or  Bidyanund 
Singh  nnd  Inderjit  sign  the  second,  or,  if  not, 
whether  they  could  speak  to  the  liandwritini^ 
and  generally  whnt  took  place  on  the  two 
occasions  on  which  the  nccouiits  are  vaguely 
said  by  one  of  the  witnesses  to  have  been 
adjusted.  Those  amnnutnamas,  it  may  bo 
remarked,  were  imf»orfaiit,  not  merely  by 
way  of  admissions  of  the  actual  sums  thnt 
were  therein  stated  by  the  endorsements  to 
have  been  paid,  but  also  as  admissions  of 
the  liability  for  the  rent  and  of  the  transfers 
of  a  brdnnce  of  account  into  the  joint  names 
of  Addyanund  and  Hunsraj,  and  of  another 
and  subsequent  balance  into  the  separate 
names  of  Addyanund  and  Hunsraj,  transac- 
tions which  do  not  on  tho  fnce  of  Ihem 
appear  to  be  in  the  ordinary  course  of  busi- 
ness, and  therefore  required  explanation.  No 
such  explanation  has,  however,  been  given 
by  the  witnesses  or  has  been  supplied  by  any 
document  showing  that  those  transfers  were 
made  by  the  authority  or  at  the  desire 
of  the  plaintiffs.  The  importance  of  prov- 
ing that  the  Inst  of  those  transfers  was 
so  made  is  very  great,  because  such  evi- 
dence would  have  gone  far  to  show  that 
the  admitted  amnnutnnma,  that  for  the  Rs. 
3,157,  which  was  given  bythefirm  to  Hunsraj, 
was  really  given  in  consequence  of  a  direction 
that  the  existing  balance  of  the  Rs,  29,000 
should  be  so  transferred,  nnd,  not  ns  the 
plaintiffs  contend,  as  a  deposit  receipt  for 
the  addttionnl  sum  which  had  been  paid  in. 

Their  Lordships,  tlierefore,  are  clearly  of 
opinion  that  even  if  they  dissent  from  the 
judgment  of  the  High  Court,  they  are  not  ta* 
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II  coudiiiou  to  affirm  the  judgment  of  tlie 
Subordinate  Judge  which  dismissed  the 
plaiatifTs'  suit. 

On  the  other  hand,  their  Lordsliipa  feel 
that  in  some  respects  the  judgment  of  the 
Higli  Court  has  gone  too  fnr,  and  contains 
here  and  there  a  passage  which  evinces  some 
misconception  of  what  took  phice  in  the 
Court  below.  Ft)r  instance,  at  page  74,  the 
learued  Judge,  who  delivered  that  judgment, 
says,  thut  neither  Gun^ja  Persad  nor  the 
gomashtus  '^^ay  a  single  word  about  the 
**  rect^ipt  of  Rs.  3,157-8,  which  Bidjnnund 
"  Singh  swears  that  he  paid  into  the  kothi. 
''  Gunga  Perrad  does  not  say  that  that  was 
**  not  received."  The  record,  however,  shows 
that  Gung  Persad  in  his  evidence  did  state  that 
neither  Huusraj  nor  Bidyanund  had  paid  iiim 
money  iu  cash,  evidently  meaning  thereby  to 
deny  the  transaction  in  question.  Then, 
again,  the  learned  Judges,  in  dealing  with  a 
circumstance  that  can  hardly  have  failed  to 
strike  them  as  it  has  struck  their  Lonlshifs, 
namely,  the  probability  that  the  bankers  would 
in  the  ordinary  course  of  business  have  given 
an  amanutnama  for  the  original  deposit  of 
Rs.  29,000,  say  that  the  necessity  for  such  a 
document  was  obviated  by  the  zurpeshgi 
itself,  "which  contains  express  mention  of 
'*all  the  particulars  relative  to  the  deposit  of 
**  the  Rs.  29,000,  and  the  duty  of  the  defend- 
^^ants  in  re$;ard  to  its  application."  Their 
Lordships,  however,  on  examining  that  instru- 
ment, cannot  find  that  it  cnniains  anything 
of  this  kind.  It  says  : — "  We  have  taken  the 
**  same  into  our  possession  fur  the  purpose  of 
"  paying  off  debts  due  to  niahajuns."  But  if 
die  document  be  examined,  it  will  be  found 
that  the  pronoun  *'  we  "  imports  the  plaintiffs, 
not  the  defendants  ;  and  consequently  that 
the  wliole  passage  expresses  the  receipt  of 
tlie  mortgage  money  by  the  mortgagors,  and 
not  the  real  transaction  between  the  parties, 
namely,  that  the  money  should  be  carried  to 
the  account  of  the  plain tifls  io  the  mahajuus' 
books. 

It  is  further  to  be  observed  that  the  learned 
Judges  appear  to  have  been  struck  with  the 
fact  that,  if  the  Subordinate  Judge  had  acted 
more  in  accordance  with  the  rules  of  evidence, 
and  had  not  given  an  undue  credit  to  the 
books,  and  the  general  statement  of  their 
correctness,  he  would  liave  gone  much  more 
carefully  into  the  trial  of  the  issues  before 
him,  and  to  have  thought  at  one  time  that  his 
miscarriage  iu  the  conduct  of  the  inquiry 
Inight  be  a  sufficient  reason  for  sending  the 
case  down  to  be  re-tried.  They  came,  how- 
ever,  ultimately   to   the  couclusivn  that  it 


would  not  be  right  to  send  the  case  back  tc 
re-trial,  because  the  defendants  had   failed 
make  out  so  good  a  case  as  they  might  hi* 
done. 

Their  Lordships  fully  recognize  the  for 
of  the  consideration,  which  ultimately  pi 
vailed  wiih  the  Judges  of  the  High  Coai 
They  admit  that  a  re-trial  ought  not  to  1 
directed  solely  to  enable  a  party  to  mend  I 
case,  and  that  to  do  so  in  India  would 
especially  objectionable.  Nevertheless,  co 
8idering  in  this  particular  case  the  doubt  tli 
exists  as  to  what  really  took  place  in  t 
Subordinate  Judge's  Court,  and  as  to  wli 
is  implied  in  his  statement  that  the  documei 
of  which  he  speaks  were  identified  a 
verified  by  the  witnesses  ;  considering  al 
how  much  the  conduct  of  a  trial  in  Inc 
depends  on  the  Judge^  and  that  the  defeo 
nuts  may  have  been  mishd  by  his  givi 
undue  weifzht  to  the  books,  and  to  what  m 
said  concerning  the  entries  in  the  books^  t 
so  prevented  from  going  more  fully  into  i\v 
case ;  and  further,  considering  that  in  tl 
case  the  question  is  not  mei*ely  oue  of  mou 
but  one  of  character,  and  tliat  the  evideo 
on  this  record  fails  to  establish  satisfnctor 
on  which  side  the  truth  lies,  their  Lordi-hi 
are  disposed,  if  the  defendants  should  be 
advised,  to  send  back  the  case  for  re-trii 
but  they  .think  that  it  would  be  unjust  to 
so,  except  upon  putting  the  defendants,  w 
ought  to  have  seen  that  their  case  was  cc 
ducted  better,  upon  the  terms  of  paying  t 
costs  of  the  liiigation  so  far.  If  they  i 
willing  to  accept  those  terms,  then  th 
Lordships  would  be  prepared  to  reccmme 
Her  Majesty  that  the  case  should  be  remai 
ed.  Their  Lordships  desire  to  observe  tl 
if  it  should  go  back,  the  case  should  be  tii 
much  more  strictly  both  with  reference  tot 
genuineness  of  the  signatures  of  theendor 
mems  on  the  two  amanutnamas,  and  w 
reference  to  particular  payments.  It  is  oi 
necessary  to  instance  one  of  the  latt 
namely,  that  which  is  said  to  liave  beeu  mt 
in  satisfaction  of  the  judgmenudebt  of  Bi 
Churn  Singh,  as  to  which  the  case  of  eitl 
side,  if  true,  might  have  been  far  bcti 
proved.  It  will  be  for  the  appellants 
consider  whether  they  accept  these  ten 
or  whether  they  are  content  to  leave  matti 
as  they  are.  If  they  do  not  accept  the 
their  Lordships  will  have  no  other  nlteruBti 
but  that  of  recommending  Uer  Majesty 
dismiss  the  appeal,  with  costs. 

The  appellants,  having  considered  t 
terms  proposed  to  them  by  their  Lordsbij 
iutimnted  by  their  Qouusei  that  they  accept 
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the  same ;  and  tlieir  Lonlsliips,  therefore, 
atrreed  liumUly  to  report  to  Her  Majesty  ilmt 
the  cnse  ought  to  be  remnnded  to  the  High 
Courr,  with  directions,  iipou  payment  by  the 
appellants,  within  six  moutlis  nfter  the  dnte 
o(  Her  Majesty's  order  on  tliis  report,  of  the 
costs  incurred  by  the  respondents  in  the  two 
Indian  Courts  except  tlie  stump  on  the  phiint 
(so  far  as  the  same  remain  unpaid),  and  niso 
of  the  costs  (if  any),  of  the  respondents 
incurred  on  this  appeal  (ihe  nmount  thereof 
lo  he  certified  l)y  the  R^iiistrar),  to  remit  tlie 
snid  cnse  back  to  the  Zilhih  Court  for  re-trial ; 
and  witli  a  dechiration  that  in  default  of  such 
payment  within  the  said  six  months,  the 
decree  of  the  H'«gh  Court  do  stand  affirmed  ; 
Rud  that  the  costs  of  this  appeal  be  paid  by 
the  appellants. 


The  20th  March  1875. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

Setting  aside  a  Sale-^Act  VIII  of  1859  s.  256— 
Rights  of  Purchaser — Refund  of  Purchase- 
money^  Outlay^  ^'c. 

Case  No.  1  of  1875. 

Application  for  review  of  ihe  judgment 
passed  by  the  HotCbie  Justices  J,  B, 
Phear  and  G.  G,  Morris^  on  the  ISth 
September  1874,  in  Miscellaneous  Appeal 
No.  201  of  1874.* 

E.  C.  Morgan,  Auction  Purchaser 
(Respondent)  Petitioner, 

versus 

Moulvee  Abdool  Hye,  Jndgment-debtor 
(A  ppellaij  t)  Opposite  Party. 

The  Advocate  General  for  Petitionor. 

J/r.  C-  Gregory,  3/oonshee  Mahomed 
Yusoof,  and  Baboo  Judoo  Nath  Sahoy 
for  Opposite  Party. 

When  a  sale  is  set  aside  under  Act  VIII  of  1859 
8.  256,  where  the  purchaser  had,  before  the  sale  was 
confirmed,  taken  possession,  laid  out  money,  and  received 
renta  or  profits,  and  he  is  turned  out  some  time  after  by 
reason  of  such  reversal  of  sale,  he  should  get  back  the 
money  laid  out  by  him  for  the  benefit  of  the  estate  in 
adilition  to  his  purchase-money  and  interest  thereon, 
and  should  account  to  the  judgment-debtor  for  the 
profite  received  by  him.  At  the  same  time  it  would 
depend  upon  the  circumstances  under  which  the  pur- 
chaser took  possession,  and  the  nature  of  his  outlay 
whether  he  ought  in  equity  to  be  allowed  to  claim 
re-imborsement  of  the  money  expended  by  him. 

♦  Vide  23  W.  R.,  p.  1. 


Where  a  purchaser  honA  fide  took  possession  of  tlie 
property,  and  from  time  to  time  laid  out  money  thereon, 
because  he  thought  that  otherwise  from  its  peculiar 
nature  it  would  become  even  worse  than  valueless  (c^  g,, 
making  advances  in  an  indigo  concern  lest  the  oppor- 
tunity of  the  season  should  pass  away),  it  was  held 
that  he  was  entitled  to  have  it  made  a  condition  of 
setting  aside  the  sale  that  he  be  repaid  so  much  of  the 
outlay  as  he  could  show  was  beneficial  to  the  estate ;  he 
accounting  for  the  rents  and  profits  realized  by  him. 

Phear,  J. — Thk    renewed  and  full  discus- 
sion of  this   Cnse,  of    which   we   have   had 
the  advantage   on    this   review  hearing,  has 
done   nothing   to    interfere    with   or   disturb 
ilie  grounds  on   which  our  order  was  made. 
It  has  been   put   to  us  on   the   part  of  the 
petitioner  in   review,    that   the   sale,    which 
is  the  subject  of  tliat  order,   was  at  best  a 
sale  pretended   to  be   made   by    the   Judge 
who   had    no  jurisdiction    to   make    it,   and 
that  therefore  it  was  a  nullity,  nnd  nut  such 
a  transaction  as  conld  be  dealt   with   by   this 
Court  under   Sections   256  and    257  of  ilie 
Civil   Procedure  Code.     Whether  defect  of 
autiioriiy   or  jurisdiction    in    the    Court   to 
sell   would   necessarily   deprive  the  Court  of 
power  to  cancel  the  sale  which   it  had  pro- 
fessed   to    make    may    be   questioned.     We 
think,   however,   that  we  were  right  in  attri- 
buting the  sale    to  the    Subordinate  Judge, 
who  was  cliar<;ed  with  the  duty  of  executing 
the  decree.     The  property   was  attached  by 
him  ;    the  sale  notifications   were  issued  by 
him  ;  the  sale   itself  was  ordered  by  him  to 
take    place    and    was   effected   on   tiie   day 
appointed   by    him    through   the   agency   of 
the    ofHcer,    whose  duty    it    was    to    carry 
out  his  orders  in  this  respect.     The  irregu- 
laiity    which    occurred    was    this,   namely, 
that  owing   to   the   influence,   and  mistaken 
interference  of  the  Judge,   the  Nazir   who 
conducted  the  sale  did  not  confoi*m  to  the 
directions     which    the    Subordinate    Judge 
had   issued   to  Iiim   with   respect   to  selling 
the  ditferent  parts  of  the  property  in  success- 
ive  order.     Wo    also   still    think    that    the 
irregularity   thus  commititd  in   the  way  of 
conducting   the   sale,    did    cause   substantii^l 
injury  to    the  judgment-debtor    within    the 
meaning  of  Section  256  of  Civil  Procedure 
Code,  for  it  is  clear  that  by  reason  of  it,  more 
of  his  property  was  sold  by  the  Nazir    than 
w^as   needed   for  satisfaction   of   the  decree, 
and    than   would    have    been    sold    had    the 
directions   of  the   Subordinate   Judge   been 
pursued.     In     the    case    of    Lutwychs    vs. 
Winford  (2   B.  C.  C,  248)  where  the  Court 
of  Chancery  had  decreed   that  the  whole  of 
certain  property  should  be  sold,  or  such  part 
of  it  as  might  be  expedient,  nnd  the  master 
with  the  coiiseut  of  parties  sold  the  whole. 


Digitized  by 


Google 


394 


Civil 


THB  WBEKLT  RBPORTKR.        RuUngi.      [Vol,  XXIIt 


the  Court  held  that  the  purchaser  could 
not  refuse  to  complete  on  the  ground  that 
too  much  had  l>eeii  sold  ;  though,  had  the 
parties  themselves  objected  that  their  iuter- 
est  was  a6fected  by  more  being  sold  than 
was  necessfirj,  the  Lord  Chnncellor  said 
the  Court  would  have  been  bound  to  take 
notice  of  it. 

The  facts  of  the  case,  then,  appear  to  be 
such  as,  under  Section  256,  Civil  Procedure 
Codt»,  serve  to  confer  upon  the  Court,  which 
made  the  sale,  n  discretion  to  set  it  aside. 

The  immediate  etfict  of  setting  aside  a 
sale  under  this  Section  is  that  the  immove- 
able property  which  was  the  subject  of  the 
«ale,  reverts  to  its  former  owner,  and  the 
purchnser  becomes  entitlt-d  to  receive  back 
his  purchase-money,  with  or  without  interest 
in  such  mnnn«»r  as  it  may  appear  proper  to 
the  Court  to  direct  in  each  instance  (Section 
258).  And,  generally,  no  doubt,  this  alone 
would  suffice  to  rofdace  the  parties,  vendoi 
and  purchaser,  respectively  in  their  original 
situations.  But  it  may  happen  in  any  case 
for  various  reasons  that  the  purchaser  tnk«*s 
possession  before  the  sale  is  confirmed  ;  and 
iiaving  taken  possession  laid  out  money, 
and  received  rents  or  profits,  he  may,  an 
the  result  of  au  application  duly  preferred 
by  the  judgment  debtor,under  S-ction  2.j6, 
be  turned  out  some  months  afterwards  by 
reason  of  the  sale  being  set  aside  in  the 
original  or  in  the  Appellate  Court.  In  such 
n  case  complete  equilibrium  of  exchange 
wotiM  require  that  the  purchaser  him'^elf 
should  get  back  the  money  laid  out  by  him 
for  the  benefit  of  the  estate  in  addition  to 
liis  purchase-money  and  interest  thereon, 
and  that  he  should,  on  the  other  hand,  account 
to  the  judgroent-debtor  for  the  profits  re- 
ceived by  him.  At  the  same  time,  of  course, 
it  would  depend  upon  the  circumstances 
under  which  the  purchaser  took  possession 
and  the  nature  of  his  outlay  whether  he 
ought  in  equity  to  l>e  allowed  to  claim  reim- 
bursement of  the   money  expended  by  him. 

In  the  case  now  l)efore  us,  although  the 
judgment-debtor  complained  most  promptly 
of  the  irregularities  committed  in  the  con- 
duct of  the  sale,  and  on  that  ground  sought 
to  have  the  sale  set  aside,  the  purchaser 
took  possession  of  the  pr  perty  long  before 
the  judgment-debtor's  application  was  finally 
determined  on  appeal,  and  laid  out  very 
large  sums  of  money  on  the  property,  and 
also  received  other  large  sums  in  the  shape 
of  rents  and  profits.  Our  order,  however, 
which  is  now  under  review  made  no  provision 
either  in  respect  to   the  purchaser  account- 1 


ing,  or  in  respect  to  his  retmbarsement.  It 
was  limited  to  setting  aside  the  sale  eoo^i- 
tionally  upon  the  purchase- money  with  io- 
terest  being  repaid  to  the  purchaser.  The 
judgment-debtor  had  not  asked  for  an  ac- 
count, and  we  had  not  materials  before  ai, 
upon  which,  we  could  satisfy  ourselves  tkat 
the  purchaser  had  a  right  to  be  reirobaned 
the  money  or  any  portion  of  the  mooej 
then  vaguely  said  to  have  been  spent  bjhia 
on  the  property.  Wo  now  learu  from  the 
affidavit,  which  has  been  filed  in  review, 
and  we  think  it  is  beyond  question,  that 
the  purchaser  bonik  fide  took  poesetaion  of 
the  property,  and  from  time  to  time  laid  oot 
money  thereon,  because  he  thought  ihnt 
otherwise,  from  its  pecnliar  uatnre,  it  woald 
Itecome  even  worse  than  valueless.  The 
property  was*,  at  the  time  when  he  took 
possession,  in  the  hands  of  a  Court  manager 
appointed  nfidcr  S  ciion  249,  Civil  Procedors 
Code,  who  delivered  it  to  him  appareutly 
under  the  directions  of  the  Court.  Ifheoc 
the  manager  had  not  spent  money  in  carrying 
on  the  iiuligo  concern  very  quickly  nfitr 
the  date  of  the  sale,  the  oppori nutty  of  ths 
season  would  have  been  lost,  and  the  pro- 
perty very  greatly  deteriorated  ;  and  if  he 
had  not  paid  the  rents  of  the  leasehold 
parts  of  the  property  when,  and  as  I  hey  be- 
came due.  the  leases  might  have  been  for- 
feited. We  think,  therefore,  on  the  whnlf, 
that  the  taking  possession  and  the  ontlaj 
was  so  far  justifiable  on  the  part  of  the 
purchaser  that  he  is  entitled  to  have  it 
made  a  condition  of  setting  aside  the  sale 
that  he  he  repaid  so  much  of  the  outlnj  as 
he  can  show  was  beueficial  to  Uie  estate. 
On  the  other  hand,  ho  must  accotiiit  for  the 
rents  and  profits  which  have  come  to  his 
hands  dm ing  the  time  he  has  been  tu  pos- 
session. The  Civil  Procedure  Code  does 
not  anywhere  in  express  words  authorise 
the  Court  when  setting  aside  a  sale  uader 
Section  256  to  impose  conditions  such  as 
tliese,  but  we  think  that  if  this  power  to  set 
aside  a  sale  extends  to  a  case  where  tlte 
purchaser  has  been  let  into  possession  before 
the  sale  is  confirmed  (and  there  seems  to  be 
no  doubt  that  it  does  so)  then  authority  to 
this  effect  must  be  implied,  otherwise  the 
setting  aside  of  the  sale  would  in  many  casrf 
work  a  greater  injustice  than  it  remedied. 

We  expressly  stated  in  our  original  judg- 
ment in  this  matter  that  the  repayment  of 
the  purchase-money  with  iuterest  was  to  be 
a  condition  precedent  to  setting  aside  the 
sale.  This  does  not  seem  to  harw  been 
completely  carried  out  in  the  decretal  order 
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as  flnallj  drnwn  up.  Also  we  are  of  opinion 
tliat  it  shoHld  be  part  of  the  condition  tlmt 
the  porohttse-monejr  and  intcrt'st  slioiild  be 
repaid  within  a  limited  period,  i»ny  witliin 
i]ie  limit  of  o\\6  m«>nili  from  the  date  when 
the  necesMiry  Accounts  can  be  taken. 

Lastly,  we  thiuk  it  is  now  certain  that  to 
the  immoveable  property  which  wnd  soM, 
was  atinched  the  incident  of  the  denn-pa'»nn 
acoonnt  ns  itstood  on  tlie  3l8t  October  1873, 
and  also  (he  liability  to  discharge  the  prior 
mortgage-debt  of  Rs.  2,750.  Tiie  balance 
of  the  dena-paona  account  was  uiiqnes« 
iiotiaUly  against  tiie  concetti^  and  tlierefore 
these  iwo  items  constituted  in  cff  ct  so 
much  addition  to  the  purchase-money.  A 
clause  must  therefore  be  added  to  the 
decretal  order  dechiriui;  that  till  monies  paid 
by  the  purchaser  in  dischnrge  of  the  iirior 
mortgage,  and  in  reduction  of  the  balance 
on  the  dena-paona  account  roust  be  treated 
as  part  of  the  purchase-money. 

We  think  thnt  as  the  purchnAer  took 
possession  of  the  property  prematurely,  and 
the  judgment-debtor  :n  no  way  assented  to 
Lis  doing  so,  he  is  not  entitled  to  costs. 
Therefore  each  party  must  benr  his  own 
costs  both  of  the  appeal  and  of  this  hearing 
in  review.  And  our  order  must  be  reformed 
so  as  to  carry  into  effect  the  foregoing 
directions. 


The  22ud  March  1875. 
IVeseni : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Suii  hy  Minor ^Plea  of  Minority^  Onus  Prohandi 
— Joint  Hindoo  Family — Suit  by  a  Member — 
Joint  Property  —  Separate  Profits  —  Father's 
DehU^Half  Brother^s  Rights. 

Case  No.  1308  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugutpore^ 
daied  the  2Hth  March  1874,  reversing  a 
decision  of  the  Additional  Moonsiff  of 
thai  district^  dated  the  13M  August  1873. 

Cheyt  Nai-aiu  fcnngh  (one  of  the  Defendauts) 
Appellant^ 

versus 

BuDwaree  Singh  (Plaintiff)  and  another 
(Defendant)  Respondent. 

Baboos  Kalee  Kishen  Sen  and  Chunder 
Madhub  Ghose  for  Appeltaat. 


Baboo  Hem  Chunder  Banerjee  ft)r 

Respondent. 

It  is  not  optional  with  a  minor  to  sue  cither  in  hu 
own  name  or  ihroogh  the  interTeiition  of  a  gwirdian : 
ha  must  be  represented  by  a  le^^ally  constituted  guardian. 

A  defendant  who  pleads  pUiiitiff^s  minority  as  a  bar 
to  the  suit,  is  bound  to  substantiate  the  plea. 

A  member  of  a  joint  Hindoo  family  is  precluded 
from  maintaining  a  suit  for  the  specific  share  which 
would  devolve  upon  him  on  partition. 

Separate  appropriation  of  profits  would,  in  some 
cases,  be  very  good  evidence  of  a  tacit  agreement 
amongst  the  members  of  a  joint  Hindoo  family,  to 
hold  tlieir  property  according  to  their  separate  shares. 

A  debt  contracted  by  a  father  is  binding  upon  the 
son,  unless  it  is  of  such  a  nature  that  he  can,  under  the 
provisions  of  the  Hindoo  law,  repudiate  it. 

Where  two  uterine  brothers  and  a  half-brother  are 
members  of  a  joint  Hindoo  family,  and  one  of  the  two 
former  dies,  the  brother  of  the  half-blood  is  not 
entitled  to  receive  anythmg  oat  of  the  share  of  the 
deceased. 

Mitter,  J. — For  the  clear  elucidation  of 
the  fncts  of  this  case,  the  following  genea* 
logicnl  tree  is  subjoined  :— « 
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The  plaintiff  Bunwarce  Sii^gh  stales  that 
in  the  mouz.-ih  iu  suit  his  fuh^r  had  1  anna 
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4  pie  shore.  That,  on  his  father's  deatli,  tliia 
share  devolved  upon  his  three  sons,  including 
himself,  and  the  innuageinent  of  the  joiai 
l>roperty  was  in  hnnds  of  the  eldest  brother, 
Godhur  Singh.  On  the  lOtli  April  1863, 
Godhur  Singh  executed  a  fictitious  deed  of 
8:ile  in  favor  of  Cheyt  Narniu  Singh  of  tiie 
whole  share  belonging  to  all  the  three 
brothers,  which  he  was  not  auihorized  to  do. 
That  this  was  a  mere  benamee  sale,  the 
property  continued  as  before  (o  remain  in 
the  possession  of  the  three  brothers. 

That  there  was  a  separation  sometime 
before  1271,  after  which  the  plaintiff  and 
Kumadhin  lived  together  separate  from  their 
eldest  brother,  Godhur  Singh.  Raraadhin 
died  in  the  month  of  Joisto  1272,  and  his 
8!iare,  the  plaintiff  alleges,  was  inherited 
equally  by  himself  nnd  Godhur  Singh,  not- 
withstanding that  the  latter  was  the  uterine 
brother  of  the  deceased,  while  he  was  a  half- 
brother. 

That  in  the  butwarra  proceedings  which 
took  place  subsequent  to  this,  the  plaintiff 
and  his  brother  allowed  the  name  of  Cheyt 
Narain  Singh  to  be  used,  they  having  full 
confidence  on  his  honesty  and  good  faith  ;  but 
lifter  the  merbundi,  Cheyt  Narain  Singh  and 
his  brother  Bhorosi  Singh,  Ist  party  defend- 
iiuts,  fmudulently  dispossessed  the  plaintiff 
from  his  share  in  the  month  of  Falgoon 
1 278.     Hence  this  suit  for  possession. 

The  defendant  Cheyt  Narain  Singh  alleges 
that  the  sale  in  1863  was  a  real  and  bondjide 
sale  by  Godhur  Singh,  as  the  managing 
member  of  a  joint  family,  for  the  purpose  of 
discharging  joint  family  debts.  He  further 
iilleges  that  the  plaintiff  and  Godhur  are  still 
members  of  a  joint  family,  and  the  said  Godhur 
Narain  Singh  has  brought  this  suit  tlirough 
the  plaintiff  who  is  still  a  minor.  He  further 
disputes  the  fact  that  the  plaintiff  and  his 
deceased  half-brother  Ramadhin  lived  to- 
gether separated  from  Godhur  Singh,  but 
states  that  all  of  them  were  members  of  a 
single  joint  family,  and  therefore,  according 
to  the  Hindoo  law,  the  plaintiff  could  not 
succeed  to  any  share  in  the  property  left  by 
Ramadhin,  and  that  consequently  the  plaintiff 
is  not  entitled  to  one-half  but  to  one-third  of 
what  was  left  by  their  father. 

The  Moonsiff  framed  the  following  issues : — 

1.  '*  Is  plaintiff  still  a  minor  ?*' 

2.  "  Since  the  kobala  was  executed  when 
''  plaintiff  and  his  brothers  lived  in  commeu- 
<*  sality,  can  plaintiff  sue  for  his  specific 
*«  shore  ?" 


3.  *'  Does  plaintiff  still  live  in  enmrnen- 
''  sality  with  Godhur  Naraiu  Singh  Y* 

4.  "  Whether  the  kobtJa  was  exfcuied 
"  bennmee  or  not  ?** 

5.  **Is  plaintiff  entitled  to  any  part  of 
"  the  shore  of  Ramadhin  Singh  ?" 

6.  "  Was  Godhur  Narain  Singh  legtJIy 
''  competent  to  alienate  1  annn  4  pie  ?** 

These  issues  substantially  raise  all  ibe 
questions  which  require  determination  intliis 
case,  although  issue  No.  2  seems  to  besoper- 
fluous.  That  issue  should  have  been  alto- 
gether omitted,  and  the  question  asked  thereia 
should  have  been  placed  at  the  end  of  isiag 
No.  3. 

As  regards  the  plaintiff's  minority,  tLe 
Moonsiff  disbelieved  the  evidence  adduced 
by  the  plaintiff  to  prove  tliat  he  has  attaioevi 
his  majority,  and  from  his  ap()earance  coo- 
eluded  that  he  was  still  a  minor.  But  lie 
was  of  opinion  that  the  defendant  coald  not 
rely  upon  this  plea  as  the  privilege  of  eaiDZ 
through  a  guanliau  was  a  privilege  accorded 
by  law  to  a  minor  for  his  own  benefit,  and, 
if  he  chose  not  to  take  advantage  of  it,  tlie 
defendant  could  not  object  to  the  suit  upoo 
that  ground.  The  Moonsiff  for  these  reasons 
decided  this  issue  in  favor  of  the  plaintiff. 

With  respect  to  nil  the  other  issues,  tlie 
Moonsiff 's  decision  was  adverse  to  tlie  plaiu- 
tiir,  and  the  suit  was  dismissed  with  costs. 

The  plaintiff  preferred  an  appeal,  and 
although  the  decree  of  the  Appellate  Cotjrt 
is  not  clear,  yet  we  gather  from  a  prt  4 
the  judgment  and  the  provision  reganiing 
costs,  that  the  Subordinate  Judge  intended 
to  award  a  modified  decree  in  favor  of  tlie 
plaintiff. 

Against  that  decree  this  special  appeal  has 
been  preferred  by  the  defendant  Cl»ejt  Narain 
Singh,  and  the  objections  raised  are  these  :— 

1.  That  the  plaintiff  being  a  member  of 
a  joint  family  is  not  entitled  to  maintain  a 
suit  for  the  recovery  of  a  specific  share  out 
of  the  joint  property. 

2.  That  the  plaintiff  resting  his  ca^ 
solely  upon  the  ground  of  the  purchase  in 
1863  being  benamee,  the  Lower  Ap|>€llate 
Court  ought  to  have  determined  this  ease 
restricting  its  enquiry  to  that  point  only. 

3.  That  the  judgment  of  the  Lower 
Appellate  Court  cannot  stand,  because  it  i^ 
based  upon  the  supposition  that  the  speeinl 
appellant  to  prove  the  legal  necessity  of  tbe 
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Rile  h»8  adduced  only  two  decrees,  whereas 
lliere  are  oiher  evidence  hearing  upon  this 
matter,  which  the  Subordinate  Judge  has  uot 
cjusidered. 

4.  That  the  Lower  Appellate  Court  is  in 
error  in  lioMing  that  tiie  debts  for  the  satis- 
faciiou  of  whicli  the  property  was  sold  were 
the  personal  debts  of  Poshun  Singh,  the 
pljiintitT'sfntlier, becans'^,  unless  tlio  contrary 
be  proved,  such  debts  should  be  presumed  to 
have  been  contracted  for  the  joint  family 
purposes. 

5.  That  the  plaintiff  being  still  a  minor, 
he  cannot  maintain  this  suit  without  the 
iiiterventioa  of  a  guardian. 

As  the  last  objection  raises  a  question  of 
bar  to  the  m'nintenance  to  the  suit,  it  is  right 
that  we  should  determine  it  first. 

The  Subordinate  Judge  upon  this  issue 
observes  that  he  agrees  with  th*  MoonsifT 
for  the  reasons  given  by  the  latter  in 
overruling  the  dofemlaut's  objection.  The 
reasons  given  by  the  MoonsifF  do  not 
apppar  to  us  to  be  correct.  We  do  not 
think  it  is  optional  with  a  minor  either  to 
sue  in  his  own  name,  or  through  the  interven- 
tion of  a  guardian.  If  it  be  found  that  the 
plaintiff,  though  a  minor,  has  not  been  ropre* 
seiited  in  the  suit  by  a  legally  constituted 
gwardian,  the  proceedings  must  be  stopped 
till  a  competeut  guardian  be  appointed. 

But  in  this  case  it  has  not  beou  made  out 
tliat  the  plaintiff  is  still  a  minor.  There  is 
no  evidence  upon'  the  record  upon  which  | 
such  a  finding  could  be  based.  We  are  in- 
formed that  the  plaintiff  adduced  evidence 
to  prove  that  ho  was  of  «ge,  and  the  defend- 
ant adduced  no  counter-evidence  to  prove 
that  he  was  a  minor.  Both  the  Courts 
below  have  diebelieved  the  evidence  adduced 
by  the  plaintiff ;  hut  still  there  are  no 
materials  upon  which  they  could  come  to 
nil  affirmative  finding  that  the  plaintiff  was 
still  a  mincer.  Tlie  defendant  pleaded  this 
fact  as  a  bar  lo  the  suit,  and  it  was  for  him 
lo  substantiate  it.  'I'ho  Moonsiff  seems  to 
Imre  based  his  finding  upon  au  inspection 
of  the  phiintiff's  person  :  but  in  a  case  like 
this,  where  the  determination  of  the  ques- 
tion depends  upon  the  ascertainment  of 
the  plaintiff's  exact  age,  mere  inspection 
of  the  person  alone  does  not  afford  any 
criterion  upon  which  the  issue  may  bt 
safely  determined.  We  are  therefore  o' 
opinion  that  ihe  defendant  having  adduc- 
ed no  evidence  to  establish  the  fact  oi 
plaintiff's  miuoriiy,   this   objeciiou    must   bt 


overruled  ;  aud,  although  the  reasons  given 
by  the  Lower  Courts  are  erroneous,  the  con- 
clusion at  which  they  have  arrived  is  sub- 
stantially correct. 

With  respect  to  the  first  ground   urged  in 
special  ap]>eal,  it  seems  to  us  that  the    plain- 
tiff, if  proved  to  be  still  a  member  of  a  joint 
Hindoo    family,    would   be    precluded    from 
maintaining   a   suit    for    his    specific    share 
which  would  devolve  upon  him  on  partition. 
But  we  have  not  the  necessary  facts  found 
by  the  Lower  Appellate  Court  to  apply   this 
principle  of  law.     All   that  that  Court  says 
upon  this  point  is  this  : — "There  is  not  satis- 
factory evidence  to   show   that   the   plaintiff 
and   Godhur   were  separate."     We  do   not 
think   that  we  ought  to  adopt  this  finding, 
and  relying  upon  ii  to  dismiss  the  plaintiff's 
claim    according    to    the    principle    of  law 
stated  above.     The  Subordinate  Judge  has 
given  no  reasons  for   his  conclusion.     The 
question,  what  constitutes  separation  under 
theMitiiksharalaw,  is  not  a  question  of  fact. 
The  Subordinate  Judge  has  not  informed  us 
in  his  judgment   what  his   views   are    upoa 
this    point.     We    find    that     the     Moonsiff 
has  fallen  into  an  error   of  law    in    his  deci- 
sion upon  this  issue.     "From  the   definition 
of  a  joint  Hindoo  family,"  he  observes,  "  it 
follows  that  not  only  separate  appropriation, 
but  separate  hohling  and  enjoyment  in  dis- 
tinct and  definite  shares,  is  necessary  to  show 
tiiat  a   family   is  not  joint  and  undivided.'' 
The  Moonsiff  is  cleatly    wrong  in  laying  it 
down  as  a  correct   proposition  of  law.     It 
has  been   held   by   the  Lords   of  the  Privy 
Council  in  the    case  of  Appovier  v.    Roma 
Subha  Aiyan  aud  others,*    that   where   the 
members    of    an     undivided    family    agree 
among   themselves  to  hold   their  joint  pro- 
perty in   certain   defined   shares,  they  cease 
to  continue  joint,   and   they  thenceforth   be- 
come separate  in   interests.     The   Moonsiff 
holds  that  separate  appropriation  of  the  pro- 
mts is  not  sufficient  to  constitute  separation. 
But  separate  appropriation  in  certain  cases 
would    be   very    good   evidence   of  a    tacit 
agreement   amongst    the   members   to    hold 
their   property  according   to   their   separate 
shares.     We  do  not  know  whether  the  Sub- 
ordinate Judge  also  shares  in  this  erroneous 
view  of  the  law.     His  judgment   upon   this 
i.oint   is   so   short  and    brief  that  we  do  not 
•  hink    that    we   can   safely   act    upon  it  as 
correct. 


♦  8  W.  R.,  P.  C.  Ruling,  p.  1. 
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The  Dext  objecttou  that  has  been  urged 
ftgainst  the  judgraeDt  of  the  Lower  Appel- 
late Court  18  that,  the  plaiu tiff's  suit  being 
based  onlj  upon  the  allegation  that  the 
sale  transaction  of  1863  is  fictiiious,  the 
Subordinate  Judge  should  have  decided  the 
case  solely  with  reference  to  that  qu^-stion. 
We  do  not  tliink  thnt  this  objeciion  ought  to 
prevail.  Although  thn  plniut  is  somewhat 
vague,  yet  we  find  that  a  distinct  issue  was 
framed  by  the  ^t  Court  upon  the  question 
of  legal  necessity.  The  defendant  was  very 
well  aware  that  tiiis  is  one  of  the  questions 
upon  which  the  ultimate  decision  of  the  cose 
would  turn,  because  we  find  that  he  adduced 
evidence  in  support  of  his  allegation  relating 
to  this  bsue.  We,  therefore,  think  that  he 
cannot  now  in  this  stage  of  the  case  com- 
plain of  the  Courts  below  entering  upon  the 
adjudication  of  the  question  of  legal  neces- 
sity justifying  the  sale  of  1863. 

It  has  been  contended  in  the  next  place 
that  even  if  tlte  Lower  Appellate  Court 
were  justified  in  entering  upon  the  question, 
the  decision  upon  it  cannot  stand.  The 
decision  of  the  Subordinate  Judge  upon  this 
point  also  seems  to  be  very  uu^atisfnctory. 
It  is  to  the  following  effect : — "  A  couple  of 
"  decrees  have  been  adduced  to  prove  neces- 
"sity.  But  it  has  been  ruled  by  High  Court 
"  that  the  mere  existence  of  a  decree  is  not 
**  sufficient  to  make  out  the  legal  necessity. 
"I  need  hardly  add  that  the  property  being 
^'  ancestral  one,  it  could  not  have  been  sold 
**  for  satisfaction  of  Poshun  Singh's  personal 
"debts.**  Now  we  are  informed  by  the 
pleader  for  the  special  appellant,  and  the 
fact  is  not  disputed  by  the  other  side,  that 
the  evidence  adduced  by  his  client  does  not 
consist  merely  of  two  derees.  He  has,  it 
has  been  stated,  examined  wicnespes  to  prove 
tliat  the  sale  was  made  to  pay  off  those 
decrees,  llie  Subordinate  Judge  should 
have  considered  these  decrees  in  connection 
with  the  oral  evidence,  and  should  have 
determined  whethei*  the  whole  of  thi«* 
evidence  would  make  out  a  case  of  necessity. 
We  may  as  well  point  out  here  that,  as  wo 
propose  to  remand  tliis  case,  the  Subordinate 
Judge  should,  upon  reconsideration  of  the 
whole  evidence,  decide  the  question  accord- 
ing to  the  principle  laid  down  in  the  well- 
known  case  of  Hunooman  Pershad  Pandey, 
reported  in  the  6th  volume  of  Moore's 
Indian  Appeals.  It  lias  been  also  urged 
upon  08  that  the  Subordinate  Judge  has 
taken  it  for  granted  that  these  decrees  were 
made  against  ihe  father  of  the  plaintiff  «n 
account  of  his  personal  debts.    We  thhik 


that  tlie  special  appellant  has  just  reason  to 
complain  in  this  instance  also  of  the  per- 
functory mode  of  dealing  with  the  questions 
arising  in  this  case.  He  assigns  no  reasoos 
which  led  him  to  consider  that  the  decrees 
were  passed  on  account  of  the  persoual 
debts  of  the  father.  We  may  observe  here 
that,  according  to  a  recent  decision  of  the 
Lords  of  the  Privy  Council,  a  debt  contracted 
by  the  father  is  to  be  considered  as  bind- 
ing upon  the  sons,  unless  it  be  established  by 
the  latter  that  it  is  of  such  a  nature  that  he 
can,  under  the  provisions  of  the  Hindoo  law, 
repudiate  it.  This  case  is  reported  in  page 
56  of  the  22nd  volume  of  the  Weekly 
Reporter.  In  this  view  of  the  law,  it  would 
be  for  the  plaintiff  to  prove  that  the  debts 
which  were  the  fouudations  of  the  decrees 
were  personal  debts  of  the  father.  The 
Subordinate  Judge  does  not  refer  in  his 
judgment  to  the  nature  of  the  evidence  upon 
which  his  finding  is  based. 

For  these  reasons  we  think  that  the  judg- 
ment of  the  Subordinate  Judge  ought  not  to 
stand,  and  the  case  should  be  remanded  to 
him  for  a  fresh  decision  upon  all  these  points 
in  accordance  with  the  directions  given 
above. 

The  respondent  has  urged  an  ohjection 
under  Section  348  of  1859  in  respect  of  his 
share  in  the  joint  estate.  It  is  contended 
that  he  is  entitled  to  one-half  and  not  one* 
third  of  the  property  left  by  liis  fattier. 
We  think  that,  according  to  the  authorities 
now  in  force,  the  plaintiff,  if  all  the  three 
brothers  were  members  of  a  joint  family  at 
the  time  of  Ramadhin's  death,  would  not  be 
entitled  to  receive  anything  out  of  the 
share  of  the  deceased.  But  it  has  been 
stated  before  us  that  this  question  has  been 
referred  to  be  considered  by  a  Full  Bench  ;of 
this  Court.  We  need  hardly  add  that  it 
would  be  open  to  the  Subordinate  Judge  to 
follow  the  decision  of  the  Full  Bench  if  it 
should  in  any  way  modify  the  current  deci- 
sions upon  this  poi^t.  We  think  ii  also 
right  to  add  that  if,  on  remand,  the  Subordi* 
uate  Judge  should  come  to  a  different  find- 
int^  as  to  the  status  of  the  family  at  the 
time  of  Ramadhiu's  death,  he  would  have  to 
reconsider  the  question  of  law  with  referenoe 
to  the  altered  nature  of  his  finding. 

Costs  to  follow  the  result. 
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Tlie  22Qd  March  1875. 
Present : 

The  Hon*ble  F.  A.  Glover  nnd  Romesh 
Clioiider  Mitter,  Judges. 

Decree  with  future  Effect-^  Code  of  Civil 
Procedure, 

Case  No.  2137  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Midnapore^  dated  the  \Ath 
May  1874,  reversing  a  decision  of  the 
Additional  Moonsiff  of  that  district ^ 
dated  the  2\st  May\S73. 

Kara  Narain  Maitjiiee  (Defendnui) 
Appellant, 

versus 

Mussnmut  Fntema  Sogrn  (Plaiutiff ) 
liespondent. 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondent. 

In  A  aait  by  a  landlord  to  recover  possession  where 
defendant,  who  was  a  tenant-at-will,  had  received  no 
notice  to  determine  his  tenancy,  plaintiff  obtained  a 
decree  to  come  into  operation  at  tne  beginning  of  the 
next  Amlee  year : 

Hkld  that  there  was  nothing  in  the  Civil  Procedure 
Code  n>  prevent  a  decree  of  this  nature  being  passed. 

Mitter^  J, — In  this  case  the  plaintiff  sued 
for  possession  of  70  beegnhs  19  cottahs  and 
2  chittacks  of  laud  alleging  that  it  was  in 
the  possession  of  the  defendant  as  a  tenant, 
and  that  the  plnintifif  is  entitled  to  recover 
possession  of  it,  the  defendant  having  no 
title  to  continue  in  possession.  She  also 
sued  to  recover  a  certain  sum  of  money  as 
compensation  for  the  damage  done  lo  a 
portion  of  the  land  in  suit.  The  defendant 
denies  his  liability  to  pay  compensation  and 
also  resists  the  claim  for  possession  on 
various  grounds  which  it  is  not  necessary  to 
notice.  The  Court  of  first  instance  dismissed 
the  plaintiff's  suit,  holding  that  she  was  not 
entitled  to  maintain  this  action,  because  the 
defendant  was  proved  to  be  a  tenant-at-will, 
and  as  do  notice  had  been  given  to  him  to 
determine  his  tenancy,  the  suit  to  oust  him 
would  not  He.  The  Lower  Appellate  Court 
has  held  that  as  no  notice  has  been  given  to 
the  defendant,  the  plaintiff  is  not  entitled  to 
a  deeree  for  immediate  possession,  but  that 
she  is  entitled  to  a  decree  for  possession,  to 
come  into  operation  at  the  beginning  of  the 
next  Amlee  year.  The  Lower  Appellate 
Court    has    also  awarded  Rs.   30  as  com- 


pensation for  the  damage  done  to  the  plaint- 
iff's land. 

In  special  appeal  it  is  contended  that  a 
decree  to  this  effect,  namely,  that  it  is  to 
come  into  operation  at  the  beginning  of  the 
next  year  cannot  be  passed  by  a  Court  of 
justice  under  the  provisions  of  the  Civil 
Procedure  Code.  We  do  not  think  there  is 
any  thing  in  the  Code  which  prohibits  a 
Court  from  passing  a  decree  of  this  nature. 
If  the  facts  and  circumst^ces  of  tlie  case 
warrant. the  Court  in  passing  the  decree  of 
this  nature,  and  if  the  justice  of  the  case 
requires  that  such  a  decree  should  be  made, 
we  think  there  is  nothing  in  the  provisions 
of  the  Procedure  Code  which  prevents  a 
Court  of  justice  from  taking  this  course. 

For  these  reasons,  we  think,  that  the  decree 
passed  by  the  Lower  Appellate  Court  in  this 
cnse  is  not  contrary  to  the  provisions  of  the 
Civil  Procedure  Code.  The  special  appeal 
I  is  dismissed  with  costs. 

Glover y  J, — I  concur. 


The  22nd  March  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Lease  of  Land  for  Building  Purposes— Ejectment, 

Case  No.  517  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
\5th  December  1873,  reversing  a  decision 
of  the  Moonsiff  of  Monghyr^  dated  the 
14M  May  1873. 

Juhooree  Lall  Salioo  and  another 
(Defendants)  Appellants^ 

versus 

Mr.  H.  Dear  (Plaintiff)  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellants, 

Mr.  R,  T.  Allan  for  Respondent. 

Where  land  is  given  to  a  lessee  for  the  purpose  of 
building  a  house  to  livo  in^  without  asy  term  being 
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fixed  for  the  tenancy,  the  tenure  of  house  and  land 
cannot  be  taken  away  from  the  leasee's  heir  or  his 
vendee  so  long  as  he  continues  to  pay  the  rent  assessecT 
on  it. 

Glover^  J. — We  are  inclined  to  think  tliat 
as  no  evidence  lias  been  given  to  sliow  what 
was  the  nature  or  duration  of  the  grant 
made  to  the  pensioner  Serjeant  Webb,  it 
mny  fairly  under  the  circumstances  be  pre- 
sumed to  have  been  a  lease  of  the  land  for 
building  purposes.  Tluit  it  was  given  f«»r 
life  only  is  mere  assertion,  and  that  assertion 
is  moreover  comradicted  by  the  fuct,  that, 
after  the  Serjeant's  death,  his  widow  lived  in 
the  house,  and  after  her,  a  daughter.  It  is 
not  denied  ihnt  the  land  was  j^iveu  to  Ser- 
jeant Webb  for  the  purpose  of  building  a 
Jiouse  to  live  in,  and  there  is  no  evidence, 
that  when  it  was  given,  and  the  house  built, 
any  term  was  fixed  for  the  tenancy. 

And  if  that  were  so,  we  do  not  think  that 
tlie  circumstance  of  a  subsequent  purchaser's 
taking  a  fresh  lease  from  Government,  which 
was  to  expire  in  1872,  would  invalidate  a 
right  already  acquired  to  hold  the  land,  so 
long  as  rent  was  paid  for  it. 

The  Judge  seems  to  have  been  consider- 
ably influenced  in  his  decision,  by  the  fuct 
that  when  the  defendant  Phikoo  purchased 
from  the  daughter  of  Serjeant  Webb,  the 
deed  of  sale  oidy  conveyed  the  house  with- 
out making  any  mention  of  the  hind,  but  the 
fact  is  not  so.  We  have  had  the  kobalah 
read,  and  it  purports  to  convey,  not  only  the 
buildin^r,  but  the  land  before  and  behind  it 
(it  is  in  evidence  that  the  abode  is  sur- 
rounded by  a  wall),  and  as  the  whole  extent 
of  the  land  granted  to  Serjeant  Webb  wa-^  only 
three  biswahs,  this  description  would  fairly 
include  the  whole  of  the  grant.  It  is  said 
that  the  defendant  is  now  in  possession  of 
five  biswahs  of  land,  there  is  no  evidence 
that  he  took  possession  of  anything  more  than 
was  in  the  possession  of  Miss  Howard,  Ser- 
jeant Webb's  daughter,  and  as  the  property 
is  surrounded  by  a  wall,  it  is  presumable  that 
be  has  only  got  what  was  ori«»inally  granted. 

We  think  that  it  was  for  the  plaintiff  to 
prove  that  the  grant  to  Serjeant  Webb  was 
of  a  temporary  natuie,  and  that  this  not 
having  been  proved,  the  tenure  must  be  held 
as  having  been  ono  granted  for  the  usual 
building  purposes,  and  cannot  be  taken  awav 
from  the  vendee  of  tlie  original  owner's  heir 
so  long  as  he  continues  to  pay  the  rent 
assessed  on  if. 

We  would  reverse  the  Judge's  order  and 
restore  that  of  the  Moonsiff  with  costs. 


The  22nd  March    1875. 

Present  : 

The    Hon'ble    F.   A.    Glover    and  Roraesh 

Chunder  Milter,  Judges. 

Dispossession —  Cause  of  Action — MisjohuUr. 

Cases  Nos.  1781  and  1782  of  1874. 

Special  Appeals  from  a  decision  passed  iy 
the  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  bth  June  1 874,  affirming 
a  decree  of  the  Assistant  Commissiontr 
of  Valamow  in  Lohardugga,  dated  the 
lOth  November  1873. 

Mussamut  Aekjoo  Bibee  and  another 
(Plaintiffs)  Appellants, 

versus 

Lallah    Ramchunder  Lull   Sahai  and  others 
(Defendants)  Respondents, 

Moonshee  Mahomed  Yusoof  for  Appellants. 

Baboo  Taruck  Nalh  Sen  for  Res|H)ndeDt8. 

In  a  suit  to  recover  possession  on  the  ground  of  dis- 
possession by  all  the  defendants  in  conseqaence  r>f 
certain  Act  X  decisions,  hkld  that  there  was  bat  one 
cause  of  action,  and  that  the  fact,  that  the  defendanti 
each  claimed  to  hold  portions  of  the  property  under 
different  titles  could  not  make  the  swt  bad  for  mis- 
joinder. 

Glover,  J. — It  appears  to  me  lliat  the 
Judicial  Commissioner  was  wrong  in  throw- 
in';  out  these  suits  on  the  ground  of  mis- 
joinder. The  Full  Bench  Decision  of  the 
7th  June  1867 — Rajah  Ram  Tewaree  v. 
Luchmun  Pershad — laid  it  down  that  Courts 
should  reject  plaints  against  several  defeud- 
ants  for  causes  of  action  which  have  accrueil 
against  them  separately,  and  in  respect  of 
which  they  are  not  jointly  concerned,  and 
that  decision  was  no  duubt  correct,  but  in 
this  case  the  causes  of  action  aa  stated  in 
the  plaint  did  not  accrue  sepnrately.  There 
was  but  one  cause  of  action  alleged,  anvi  that 
was  dispossession  by  all  the  defendants  in 
consequence  of  the  Act  X  decisions  of 
April  and  May  1870.  If  the  plainiitf  suc- 
ceeded in  proving  this,  his  cause  of  notion 
was  one  and  the  sanrio  against  all  the  defeud- 
ants,  and  there  was  no  misjoinder. 

The  Judicial  Commissioner  seems  to  hate 
looked  to  the  defences  set  up,  and  not  to  tl»e 
plaintifTs  case  as  describe  d  in  the  plaint.  A 
plaintiff  alleging  a  single  act  of  dispossession 
against  a  number  of  defendants  could  not, 
or  at  all  events  need  not,  know  the  nature 
of  the  defence  which  will  be  set  up  to  hU 
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recovery  of  possession  until  the  written 
Btateinents  are  put  in,  and  the  fact  that  the 
defendants  each  claim  to  hokl  portions  of 
tlie  property  under  different  titles  cannot 
make  his  suit  bad  for  roifijoinder. 

Something  is  made  in  this  case  of  tlie 
fact  that  the  plaintiff's  vakeel  admitted  ver- 
bally that  Ilia  client  was  wrong  in  suing  the 
defendants  jointly,  but  a  mistaken  petition 
on  ihe  part  of  the  pleader  would  be  no 
giound  for  the  Courts  passing  an  illegal 
order. 

I  tliink  that  the  plaintiff  was  entitled  to 
have  his  case  enquired  into.  Of  course,  if  it 
be  found  that  the  defendant  did  not  dis- 
possess him  as  stated,  he  will  be  liable  to 
hnre  his  suit  dismissed. 

Roth  suits  must  be  remanded,  and  costs 
Tfill  abide  the  result. 


The  22nd  March  1875. 

Present  : 
The  Hon'ble  W.  F.  McDonell,  Judge. 
User-'Act  IX  of  IS7 1  *.  27. 
Case  No.  1592  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Moorshedubad, 
dated  the  li^th  May  1874,  afjirming  a 
decision  of  the  Sndder  Moonsiff  of  that 
district^  dated  the  \2ih  June  1873. 

Gopeo  Chand  Setia  (Defendant)  Appellant^ 

versus 
Blioobun  Moiiun  Son  (Plaintiff)  Respondent. 

Baboo  Hoop  Nath   Banerjee   for  Appellant. 

liaboo  Kalee  Kishen  Sen  for  Resjjondent. 

In  a  suit  to  estnbliKh  a  right  of  way,  it  is  not  suffi- 
cient for  a  plaintiff  to  prove  user  for  twenty  years, 
wliicli  ended  more  than  two  years  next  before  the  insti- 
tution of  the  suit ;  he  must  show  exercise  of  the  right 
by  actual  user  within  such  period  of  two  years. 

This  was  a  suit  for  tlie  opening  of  a  way 
n\u\  a  water-course  which  the  defendant 
olistructed  by  the  raising  of  a  wall  on  the 
ground  that  it  had  been  existing  from  time 
immemorial.  The  defendant  denied  the 
existence  of  the  right  of  way  or  the  water- 
course. Both  the  Courts  hove  found  that 
under  the  provisions  of  Section  27  Act  IX 
of  1871,  the  plaintift  has  proved  his  peaceful 
ftnd  uninterrupted  enjoyment  for  twenty 
yeai  8. 


In  special  appeal  it  is  urged  that  the 
Lower  Appellate  Court  should  have  dis- 
missed the  claim  set  up  by  plaintiff  inas- 
much  as  he  failed  to  establish  the  exercise  of 
his  right  by  actual  user  within  two  years 
uext  before  the  institution  of  the  suit,  and 
that  the  Subordinate  Judge  has  erred  iu 
holding  that  the  plaintiff's  discontinuance  to 
use  the  way  for  four  years  prior  to  the  suit 
is  not  sufficient  to  defeat  his  claim,  ^ow,  if 
the  Lower  Appellate  Court  had  found  as  a 
fact,  that  the  plaintiff  had  not  used  the  way 
for  four  years,  there  is  no  doubt  that  the 
grounds  of  special  appeal  would  have  held 
good,  but  from  a  perusal  of  the  judgment,  it 
is  not  so  clear  that  the  Subordinate  Judge 
has  found  this  to  be  the  fact,  ho  has  ap- 
parently merely  stated  this  as  an  illustration 
of  his  reading  of  the  law,  for  he  says  : — 
"The  evidence  of  plaintiff  Bhoobun  and  that 
**  of  Somer  Chand  Bothra,  a  disinterested 
"  witness  of  position  and  wealth,  called  by 
"both  the  contending  parties,  taken  together 
"  with  the  evidence  given  by  plaintiff's  wit- 
*'  nesses  before  remand,  prove  that  the  plain- 
"  tiff  has  been  in  open  aud  peaceable  enjoy- 
"  ment  of  the  way  and  the  water-course  for 
**  twenty  years  immediately  before  the  suit. 
"That  this  enjoyment  Avas  as  an  easement 
/•  and  as  of  right  will  be  evident  from  the 
**  fact  that  there  was  no  other  way  for  the 
"  passage  of  men  and  water  from  plaintiff's 
*'  house,  and  that  the  plaintiff  enjoyed  the 
"  way  and  the  water-course  adversely  to  all 
"and  not  with  the  permission  of  any  one." 
The  Subordinate  Judge  then  goes  on  to  say  : — 
"  True  it  is  that  there  is  no  distinct  evidence 
"of  that  use  subsequent  to  1274,  but  when 
"there  was  no  discontinuance  of  the  right  of 
"  user  from  1 274  before  the  date  of  the  obstruc- 
'Hion  in  1278.  the  fact  of  the  plaintiff  not 
"  having  used  the  way,  say  for  four  years  or 
''so,  could  not  by  any  m.iuiier  of  means  be 
"construed  to  be  an  interruption  within  the 
"meaning  of  Section  27  Act  IX  of  1871." 
He  further  r(  marks : — "  I  do  not  think  (hat 
"  the  plaintift  is  required  by  law  to  prove 
"  by  direct  evidence  enjoyment  for  twenty 
"  years.  It  is  enough  if  it  is  proved  by 
"prescriptive  evidence  even."  Now,  here 
the  Suboidinate  Judge  seems  to  forget 
that  Section  27  distinctly  lays  down 
that  "each  of  the  said  periods  of  twenty 
"  years  shall  be  taken  to  be  a  period  ending 
"  within  two  years  next  before  the  institution 
"  of  the  suit  Avherein  the  claim  to  which 
"such  period  relates  is  contested."  And 
Illustration  (b)  shows,  that  where  a  plaintiff 
merely  proves  that  he  enjoyed  the  right  for  a 
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period  of  twenty  years,  which  ended  more 
than  two  years  next  before  the  institution  of 
the  suit,  his  suit  shnll  be  dismissed,  as  no 
exercise  of  the  right  by  actual  user  has  been 
proved  to  have  taken  pliice  witliiii  two  years 
next  before  the  institution  of  the  suit. 
Reading  the  whole  of  the  judgment  of  the 
Lower  Appellate  Court,  it  is  certainly  doubt- 
ful whether  it  finds  that  there  has  been  an 
user  by  tlie  plaintiff  within  two  years  of  the 
institution  of  the  suit,  and  the  case  therefore 
must  be  remanded  to  the  Lower  Appellate 
Court  under  Section  354  for  a  distinct  fiud- 
iug  on  this  point.  The  fiuding  to  be  returned 
to  this  Court. 


The  23rd  March  1875. 

Present : 

The    HonM)le   F.    A.   Glover   and    Roraesh 
Chuuder  Mitter,  Judges. 

High  Courfs  Act  s.  15. 

In  the  matter  of 
Khowaz  Ram  Bux  Singh,  Petitioner^ 

versus 

Bishendharee  Geer,  Opposite  Party. 

Mr,  R.  T.  Allan  and  Haboo  Jogesh  Chun- 
der  Dey  for  Petitioner. 

No  one  for  Opposite  Party. 


The  High  Court  will  not  exerciae  it«::cxtraordinary 
powers  under  the  Charter  Act,  s.  16,  except  where  juris- 
diction has  been  either  exercised  or  refused  improperly : 
it  wiU  not  interfere  under  that  .Section  even  whore  a 


wrong  decision  has  been  arrived  at,  if  the  Court  which 
arrived  at  such  decision  exercised  a  inrisdictioD  which 
it  properly  possessed. 

Glover,  J. — We  are  asked  to  interfere  ia 
this  case  under  Section  15  of  the  High 
Court's  Act,  and  to  declure  the  executioa  sale 
▼oid  by  reason  of  there  having  been  no 
previous  attachment  under  Section  235  of 
the  Procedure  Code.  The  Judicial  Com- 
missioner considered  that,  although  an 
attachment  was  directed  by  the  Code  to  be 
made  previous  to  a  sale,  whicii  attachment 
owing  to  a  mistuke  of  the  Deputy  Commis- 
sioner as  to  its  necessity  was  not  made  in  the 
present  instance,  still  as  no  injury  had 
resulted  to  the  judgment-debtor  from  the 
omission,  the  sale  ought  not  to  be  set  aside. 

We  do  not  see  how  we  can  interfere 
under  Section  15.  Granting  tliat  tlie 
Judicial  Commissioner  was  wrong  in  his 
view  of  the  law,  and  that  an  attachment  vns 
a  necessary  preliminary  to  a  sale,  that  would 
not  make  out  a  case  of  either  exercising 
or  refusing  jurisdiction  improperly.  Tliij 
Court  has  generally  refused  to  exercise  its 
extrnordinnry  powers  when  the  sole  ground 
put  forward  by  a  petitioner  hag  been  that 
the  Judge  below  Iind  passed  an  illegal  order.* 
♦  XII W.  R,  23,  Doorga  Now  in  this  case  the 
Churn  Sircar  v,  Doorga  Judicial  Commifl- 
Churn  GhosaL  ^^^^^^  ^  ^,,^  q^^  ^^ 

appeal  Iiad  jurisdiction  to  decide  whether  the 
sale  at  auction  was  or  was  not  vitinted  by 
reason  of  a  certain  irregularity  in  the  pro- 
ceedings, and  lie  decided  that,  although  the 
irregularity  hod  occun*ed,  it  did  not  vitiate 
the  sale,  because  no  injury  had  bof^n  done  to 
the  judgment-debtor  thereby.  This  might 
have  been  a  wrong  decision,  bat  the  Judicial 
Commissioner  in  passing  it  exercised  s 
jurisdiction  which  was  undoubtedly  in  him. 
An  order  which,  if  right,  would  be 
admittedly  passed  with  jurisdiction,  cannot 
be  said  to  be  made  without  jurisdiction, 
when  wrong. 

It  may  be  that  in  the  present  case  tlie 
judgment-debtor  suffered  no  substantial 
injury,  and  that  the  low  price  at  which  tlie 
property  sold  was  caused  not  by  the  omission 
to  attach,  but  by  the  number  of  claims  that 
were  to  be  made  against  it,  still  there  ongbt 
by  law  to  have  been  an  attachment  previoos 
to  sale,  and  the  Judicial  Commiasiooer 
ought,  we  thinky  to  have  ordered  a  re-sale 
on  this  ground. 

But  we  have  no  power  to  interfere  oader 
Section  15,  and  this  petition  must,  we  think, 
be  rejected. 
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The  24tli  March  1875. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chuuder  Mitter,  Judges. 

Stomp  Duty—Agreements— Act  XVIII  of  1869, 
ScK  II,  Art,  11. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Midna- 
porsy  dated  the  5th  February  1875. 

Mrs.  A.  Ferrier,  Plaintiffs 

versus 

Bam  Kalpa  Ghose,  Defendant. 

An  instmrnent  which  acknowledged  receipt  of  a  sum 
of  money  and  provided  for  the  payment  of  interest  at  a 
•pecified  rate  per  mensem^  was  held  to  be  an  agreement 
iilling  within  Act  XVill  of  1869,  Sch.  II,  Art.  11. 

Case. — Plaintiff  sued  the  defendant  for 
Rs.  70,  principal  and  interesf,  due  on  a  note, 
dated  4th  August  1873,  which  is  unstamped, 
— tiie  plniuiiff  culling  it  in  her  pluiut  a 
tomsook. 

The  defendant  denies  the  note,  and  among 
other  pleas  contends,  that  the  note  U 
a  promissory  note,  and  is  not  admissible  in 
evidence  for  want  of  stump. 

PlaintifTs  pleader^t  offer  ad  valorem  duty 
and  the  usual  penalty.  There  can  not  be 
any  doubt  from  the  evidence,  that  the  omis- 
sion to  stamp  the  iustrument,  or  to  execute 
it  on  stamped  paper,  did  not  arise  out  of 
any  intention  to  evade  payment  of  stamp 
duty  ;  it  simply  arose  from  the  fact  that 
siamp  was  not  available  at  tbe  pluce  where 
it  was  executed,  and  whicli  is  in  the  interior 
of  this  district,  at  the  time  when  money  was 
lent.  Now,  if  ihe  note  be  a  promissory  noie, 
DO  penalty  or  duty  can  be  taken  in  order 
to  make  it  admissible  in  evidence  under 
Section  28  Act  XVIII  of  1869,  and  I  do 
not  think  the  provisions  of  Section  26  can 
in  any  way  apply  to  plain lifTs  case  because 
tbe  plaintiff  is  not  a  banker,  or  a  person 
acting  as  banker.  Tiie  note  which  is  here- 
with submitted  runs  thus  : — 

**  Received  from  Memshab  the  sum  of 
"  Company's  forty  rupees,  iind  I  give  inter- 
"est  for  one  month,  two  rupees." 

(Sd.)  Ram  Kalpa  Ghose. 
The  instrument  is  no  doubt  very  badly 
worded,  but  cousidiiring  ilie  nature  of 
tbe  document,  and  the  plaiu tiff's  evidence 
whereby  the  intentious  of  the  parties  may  be 
inferred,  I  think  the  document  is  nothing 
more  than  a  promissory  note.     It  may  be 


construed  thus  : — "  Received  from  Mera- 
''  shaheb  the  sum  oi  Rs.  40,  whicli  I  promise 
"  to  pay  with  interest  at  the  rate  of  two 
*'  rupees  per  mouth."  There  is  indeed  no 
time  of  pfiyment  fixed  in  the  document,  but 
when  no  time  is  specified,  a  note  may  be 
payable  on  demand.  Plain i iff  in  her  evi- 
dence says,  that  money  was  to  be  repaid 
after  one  month,  if  so  still  it  is  not  the  less 
a  promissory  note.  She  further  snys  that, 
'*  I  ttike  this  note  to  be  a  promissory  note, 
**  or  an  acknowledgment."  She  may  have 
doubts  as  to  what  name  to  give  to  this  note, 
but  I  think  the  document  is  nothing  more 
thau  a  promissory  note.  The  plaintifi*'8 
pleaders  contended  that  the  iustrument  is 
an  acknowledgment  of  money  received,  and 
is  to  be  stamped  like  an  ordinary  bond  ; 
but  I  cannot  accept  this  argument.  The 
document  partakes  more  of  the  nature  of 
a  promissory  note  thnn  that  of  a  bond.  No 
particular  form  of  words  is  necessary  to 
constitute  a  promissory  note,  and  it  cannot 
be  denied  that  there  was  a  promise  of  pay- 
ment of  money  in  this  case  absolutely  and 
unconditionally  though  the  word  ^'  promise" 
is  not  expressly  mentioned  in  the  document 
itself.  The  iustrument,  I  think,  fulls  under 
the  definition  No.  25^  and  not  under  5  Sec- 
tion 3  Act  XVIII  of  1869. 

At  the  earnest  solicitation  of  the  ploiutiff'a 
pleaders,  and  considering  that  doubts  may 
be  entertained  from  the  wording  of  the 
instrument,  aud  also  bearing  in  mind  the 
fact,  that  instruments  like  the  one  under 
consideration  may  occasionally  come  before 
the  Court  which  will  have  to  decide  questions 
of  stump  luw,  I  beg  most  respectfully  to 
refer  the  following  points  for  an  authorita- 
tive decision  of  the  Hon'ble  Judges  of  the 
High  Court,  viz, — 

1.  Whether  I  om  right  or  not  in  con- 
struing the  document  to  be  a  promissory  note  ? 

2.  If  not,  whether  any  and  what  stump 
duty  ought  to  be  taken  for  it  ? 

Contingent  upon  the  opinion  of  the  Hon'ble 
Court,  I  dismiss  the  case  with  costs. 

The  judgments  of  the  High  Court  were 
delivered  as  follows  by-^ 

Mitter,  J. — I  do  not  think  that  the  instru- 
ment upon  which  this  suit  has  been  brought 
is  a  promissory  note,  within  the  defiuiiiou 
given  in  Clause  25  of  Section  3  of  the 
General  Stamp  Act,  1869.  It  is  to  tbe 
following  effect: — ***  Promissory  note*  includes 
**  every  instrument  whereby  tbe  maker 
*<  er gages  absolutely  to  pay  a  specified  sum 
''of  money  to  another  at  a  time  therein 
"  limited,  or  ou  demand,  or  of  sight."    The 
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document  set  out  in  the  letter  of  reference 
is  not  an  instrument  tohereby  (lie  maker 
engages  absolutely  to  pny  any  money.  If 
any  sucb  engngement  exist  in  tliis  case, 
it  is  not  by  this  document,  wliich  is  entirely 
silent  upon  the  mutter.  For  example,  if 
in  this  case  the  plaintiif  simply  proves 
the  execution  of  this  document,  slie  would 
not  be  entitled  to  recover  a  decree  for 
money  unless  it  be  established  by  some 
other  evidence  that  there  was  such  engage- 
ment on  the  part  of  the  defendant.  The 
Clause  in  question  also  provides  that  the 
lime  within  which  the  repayment  is  to 
be  made  must  be  mentioned  in  the  docnment 
itself.  Tlie  words  **  at  a  time  therein 
limited,"  clearly  indicate  this  construction, 
and  whether  it  is  payable  on  demand  or 
at  sight  must  also  appear  on  the  face  of 
the  documeut  itself.  There  is  no  time 
limited  in  the  document  under  consideration, 
nor  does  it  say  that  the  payment  is  to  be 
made  on  demand  or  at  sight. 

The  same  reasons  for  which  I  hold  that 
this  document  is  not  a  promissory  note 
will  preclude  it  from  being  considered  as  a 
bond  as  defiued  in  Clause  5  of  the  same 
Section.  It  is  not  also  a  **  receipt  "  within 
the  meaning  of  Article  7  of  the  Schedule  II 
of  the  Act,  fur  it  is  not  given  upon  the 
payment  of  money  in  satisfaction  of  a 
debt.  It  is  only  an  acknowledgment  of  the 
receipt  of  a  sum  of  money  whereby  no 
obligation  is  imposed  in  the  acknowledt;- 
ment.  If  there  be  any  obligation  on  the 
part  of  (he  defendant  in  this  case  to  repay 
the  money,  (he  receipt  of  which  is  ac- 
knowledged by  this  document,  that  obli- 
gation must  be  established  by  other  evidence 
But  the  document  further  provides  for 
payment  of  interest  at  the  rate  of 
Rs.  2  for  one  month.  Therefore  it  may 
be  considered  as  an  agreement,  and  as 
there  is  no  provision  in  the  Act  expressly 
applicable  to  an  instrument  like  tliis,  it 
must  fidl  within  Article  1 1  of  Schedule  II, 
viz,f  an  agreement  or  memorandum  of  an 
agreement  not  otherwise  provided  for  by 
this  Act.  For  these  reasons,  I  think  the 
Judge  of  Small  Cause  Court  of  Midnapore 
IS  not  right  in  holding  that  it  is  a  pro- 
missory note,  but  I  am  of  opinion  that  it 
is  an  agreement  mentioned  in  Article  II 
of  Schedule  II  and  should  have  been 
stamped  accordingly. 

Glover,  J, — I    also   am   of    opinion    that 
tlie    document  on  which   (he  plaintiff   sued 
is  not   a   promissory   note   in    the    terms   of  | 
Clause  25,   Seciiou  3  of  the  General  Stamp  | 


Act.  With  regard  to  the  payment  of 
interest,  I  think  that  the  arrangement  was 
tliat  it  was  to  be  paid  month  after  month 
until  the  principal  was  liquidated  ;  the 
words  one  month  are  evidently  a  mistake 
for  every  month,  the  document  is  wriiten 
in  very  bad  English,  probably  by  the  Mem- 
shaheb,  who  lent  the  money,  but  the  meaning 
is  I  think  clear. 

I  agree  with  my  learned  colleague  in 
holding  (he  document  to  be  of  (he  nature 
of  an  agreement  specified  in  Article  II, 
Schedule  II,  and  one  that  ought  to  have  been 
stamped. 


The  24th  March  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chundt-r  Mitter,  Judges. 

Appellate  Court — New  Case — Execution  Sale 
for  Arrears  of  Rent. 

Case  No.  2076  of  1874. 

Special  Appeal  from  a  decision  passed  Ity 
the  Judge  of  West  Burdvau,  dated  the 
24th  July  1874,  reversing  a  decision 
of  the  Moonsiff  of  Bishenpore^  daied 
the  2Zrd  August  1873. 

Raja  Ram  Banerjee  (PlaintiflT)  Appellant^ 

versus 

Sonatun  Roy  (Defendant)  Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Kishoree  Mohun  Roy  for 
Respondent. 

Certain  land,  belonging  to  one  E,  having  been  sold  in 
execution  of  a  decree  against  J,  his  widow  and  heiress, 
the  auction-purchaser,  in  attempting  to  take  possession 
was  resisted  by  S,  the  brother  of  the  deceased.  He 
accordingly  sued  S  for  possession.  The  defendant  pleaded 
that  he  had  purchased  the  land  under  a  kobala  from  K, 
and  that  neither  J,  nor  his  widow,  had  been  in  possession 
within  twelve  years.  Both  pleas  were  overruled  by  the 
first  Court,  who  decreed  the  suit.  The  Judge  in  appeal 
sent  for  the  execution  record  and,  finding  that  the  decree 
was  for  rent  and  against  the  widow,  decided  that  the 
sale  passed  her  interest  only  and  not  her  deceased 
husband's  property ;  and  he  dismissed  the  suit : 

Ukld,  that  the  Lower  Appellate  Court  was  not  right 
in  making  a  new  case  for  the  defendant. 

Hrld  that  if  the  decree,  in  execution  of  which  the 
land  was  sold,  was  for  arrears  of  rent  due  on  this  parti- 
cular jote,  it  was  not  a  personal  decree  against  the 
widow,  but  would  affect  the  tenure  itsell 

Glover,  J, — This  was  a  suit  for  possession 
of  land,  said  to  be  the  property  of  one  Kura- 
nm,   deceased,  which  was  scld  in  execution 
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of  a  decree  for  rent  ngniust  his  widow  and 
heiress.  The  plain  ti  if  was  the  auction -pur- 
chaser; bur,  when  he  went  to  take  possession, 
wns  resisted  by  iho  defendant  Sonatun  Roy, 
brotlier  of  the  decensed  Kurnram. 

Tiie  defendant  alleged  purchase  under  a 
kobnhdi  from  Kuiaram  in  1258  B.S. 

Both  the  Lower  Courts  hehl  tliat  the 
plaintiff  was  not  barred  by  limitation,  and 
ihnt  the  derendant  had  failed  to  prove  liis 
purchase.  The  Judge,  however,  after  decitl- 
ing  these  points,  sent  for  the  execution 
record,  and  ftndini;  from  it  that  the  decree 
was  for  rent  of  the  ytars  1273-1274,  and 
was  against  Joy  Monee,  Kuraram's  widow 
(the  husband  having  died  in  1272),  held  that 
the  sale  passed  Joy  Monee's  interests  onl}', 
aud  did  not  bind  Eurarum's  property.  Hi) 
accordingly  reversed  the  Moonsifl's  decree, 
and  dismissed  the  plaintiff's  suit. 

In  special  appetd,  it  is  contended  that 
the  Judge  was  not  justified  in  deciding  the 
case  in  this  manner,  no  issue  on  the  point 
having  been  raised  or  determined  by  tlie 
Moonsiff. 

This  objection  is,  I  think,  a  good  one. 
There  was  no  contention  on  ilie  part  of  the 
defendant,  that  what  the  plaintiff  puichased 
at  auction,  as  the  right  and  interest  of  Joy 
Monee,  was  not  her  right  in  tlie  land  hereto- 
fore of  Kuraram.  His  defence  wns  that  he 
had  bought  that  land  before  the  auction-sale. 
Aud  the  Judge  was  not  right  in  making  a 
new  case  for  the  defendant ;  but  in  any  case 
lie  ought  to  have  remanded  the  suit  to  the 
Moonsiff,  with  directions  to  (ly  the  issue 
whether  or  not  the  sale  of  Joy  Monee's 
ri<;hts  was  in  fact  the  sale  of  the  rights  of 
Kuraram's  heiress  in  the  disputed  property, 
and  whetlier  they  gave  the  purchaser  a  title 
to  take  possession  of  what  had  been  Kura- 
ram's land.  The  rent  for  which  Joy  Monee 
wns  sued,  is  stated  by  the  defendant's  vakeel 
not  to  be  the  rent  due  on  the  laud  now  dis- 
puted ;  and  this  was  a  most  important  point 
to  decide  as,  if  it  were  found  that  the  sale 
was  held  for  arrears  due  on  this  particular 
jote,  the  decree  would  affect  the  tenure  itself 
uotwitlistanding  tliat  the  rent  was  for  a 
period  subsequent  to  Kuraram's  death,  and 
that  the  judgment-debtor  was  Juy  Monee. 
On  the  other  hand,  if  Joy  Monee's  personal 
right  only  was  sold,  that  right  was  probably  a 
life-interest  only  ;  and  as  she  has  since  died, 
this  would  be  a  very  important  element  in 
the  consideration  of  the  plaintiff's  case. 

I  tliink  that,  considering  the  way  in 
which  the  Judge  has  disposed  of  the  matter, 
it  would  not  be  satisfaetoiy  to  throw  out  the 


appeal,  or  to  decree  the  plaintiff's  suit,  with- 
out further  enquiry,  and  I  think  that  the 
Moonsiff  should  fix  and  determine  an  issue 
as  to  what  was  the  nature  of  Joy  Monee's 
right  which  was  sold  at  auction,  before  it 
can  be  decided  whether  the  plain tilT  is 
entitled  to  succeed  in  this  suit.  The  defend- 
ant's kohalah  may  be  fuUe  ;  but  that  would 
not  authorize  the  plaintiff  as  purchaser  of 
Joy  Monee's  rights  to  take  possession  of  a 
jote  belonging  to  Kuraram.  So  far  as  it 
appears  on  the  record,  the  decree  for  rent; 
against  Joy  Monee  was  a  personal  one,  and 
had  nothing  to  do  with  the  land  held  by  her 
husband. 

Costs  to  follow  the  result. 

Miller,  J, — The  plaintiff  allejjes  that  the 
land  in  suit  belongid  to  one  Kuraram  Roy, 
and  was  sold  in  execution  of  a  decree 
against  Joya  Bhuttani,  widow  and  heiress 
of  Kuraram,  and  purchased  by  the  plaintiff  ; 
that,  on  his  attempting  to  take  possession 
of  it,  he  was  opposed  hy  the  defendant 
Sonatun  Roy,  brother  of  the  deceased  Kura- 
ram :  and  hence  he  brings  this  suit  to 
recover  possession  of  it. 

The  defendant  stated  that  neither  Kura- 
ram nor  his  widow  .had  been  in  possession 
of  it  within  twelve  years,  Kuraram  having 
sold  it  during  his  lifetime  to  him  on  the 
5th  of  Assin  1258. 

Upon  these  allegations  two  issues  were 
framed  by  the  Moonsiff,  viz,  :  (1)  **  Is  the 
suit  barred  by  limitation  ?"  and  (2)  "  Is 
defendant's  kobnlah  proved,  and  is  he  in 
possession  accordingly  ?" 

The  Moonsiff  decided  both  these  issues 
against  the  defendant,  and  decreed  the  claim. 
The  Districb  Judge,  on  appeal,  agreed  with 
the  Moonsiff  in  holding  that  both  these 
issues  should  be  decided  ajiainst  the  defend- 
ant ;  but  he  allowed  the  ap[>ellant  to  raise  fur 
the  first  lime  in  appeal  a  new  objection  to 
the  effect,  t?«.,  the  plaintiff  having  purchased 
the  life-interest  of  the  widow,  who  died 
before  the  auction-sale,  acquired  nothing  by 
his  purchase,  and  therefore  must  fail  in  thi-« 
suit.  The  Judge  sent  for  the  records  of 
the  decree  in  execution  of  which  the  plain- 
tiff purchased,  and  found  that  the  decree  in 
question  was  passed  against  the  widow  for 
arrears  of  rent  accrued  due  after  the  death 
of  Kuraram,  and  therefore  held  that  it  was 
a  personal  decree  ogninst  her.  He,  accord- 
ingly, dismissed  the  suit  on  the  grouud  that 
the  plaintiff  acquired  no  title,  as  the  auction- 
sale  took  place  after  the  death  of  tlie  widow. 
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It  is  clear  that  tiiisjudgment  cannot  stand. 
The  Lower  Appt-lUte  Court  has  decided  this 
suit  allowing  the  defendant  to  make  an 
entirely  new  cnse  in  tlie  Appellate  Court, 
and  that  iilso  without  raising  a  fresh  issut*, 
uiid  allowing  the  plaintiff  any  opponunity  of 
meeting  it.  On  this  ground  the  judgment 
of  the  Lower  Appellate  Court  must  be 
reversed. 

It  now  remains  to  consider  whether  we 
should  remand  the  case  to  the  Lower  Court 
to  raise  a  new  issue  upon  this  question,  and 
allow  the  parties  lo  ndduce  fresh  evidence. 
I  am  of  opinion  that  we  ought  not  to 
remand  the  cnse  for  that  purpose.  It  is 
evident  that  this  is  entirely  an  after-thought 
which  occurred  to  the  advisers  of  ihe  defend- 
aut  in  the  Appelluce  Court  after  he  had  been 
defeated  on  the  grounds  upon  which  he 
resied  his  defence.  We  ouglit  not  to  allow 
parties  to  raise  new  quesiione,  Avhich  require 
fresh  enquiry  into  fncts  in  the  Appellate 
Court,  as  a  mntter  of  course.  There  must 
he  some  especiid  ground  made  out  entitling 
a  party  to  ask  for  liiis  untisujil  course  to  be 
laken,  no  such  special  ground  has  been 
assigned  or  made  out. 

Then  again  the  <lecree  in  execution  of 
which  the  land  in  suit  was  sold  was  a  decree 
for  arrears  of  rent ;  and  it  has  been  held  in 
n  case  reported  in  page  501,  12th  Weekly 
Reporter,  that  such  a  decree  is  not  a  personal 
decree  against  the  widow.  It  has  bt^en 
stated  before  us  by  the  pleader  for  the 
defendant  that  the  rent  for  wliich  the  widow 
was  sued  was  uot  on  account  of  the  land 
now  in  dispute.  Whether  this  would  make 
any  difference  is  doubtful  ;  but  this  again  is 
a  statement  for  the  first  time  made  before  us 
in  special  oppeal  by  the  pleader  for  the 
respondent.  Moreover,  looking  at  the  sale 
certificate,  the  contention  of  the  respondent 
seems  to  me  not  very  probable.  According 
to  that  document  the  sale  took  place  alter 
the  death  of  the  widow,  and  the  execution 
proceedings  were  taken  against  the  daughti^rs 
of  Kuraram.  It  describes  the  propt^rty 
sold  as  that  of  the  deceased  debtor,  and, 
upon  the  face  of  it,  it  is  very  doubtful 
whether  by  the  words  **  deceased  debtor " 
the  widow  or  Kuraram  wns  m»  ant.  Certainly, 
it  is  not  at  all  reasonable  to  hold  that  a 
Court  of  justice  was  putting  up  to  sale  a 
life-interest  after  the  death  of  the  life- 
tenant.  For  these  reasons,  I  am  of  opinion 
that  the  case  ought  not  to  be  remanded.  I 
would,  therefore,  decree  this  special  appeal, 
reversing  the  judgment  of  the  Lower 
Appellate  Court  wi'h  costs. 


The  25th  March  1875. 

Present  : 
The   Uon'oie  Louis   S.  Jackson   and  W.  F. 
McDouell,  Judges, 

Special  Appeal. 
Cnse  No.  1874  of  1874. 

Special  Appeal  from  a  decision  passed  b^ 
the  Subordinate  Judge  of  Moorshedabad^ 
dated  ihe  \6ih  May  1874,  modijpng  a 
decision  of  the  Moomiff  of  Jungyporr, 
dated  the  27th  October  1873. 

Bung^hee  Dhur  Mnhata  (Defendant) 
Appellatttf 

versus 

Mudiioo  Soodun  Chowdhry  and  another 
(Flaiutifft)    Respondents. 

Baboos  Mohinee  Mohun  Roy  and  Sreenath 
Doss  fur  Appellant. 

Baboo  Gooroo  Doss  Banerjee  for 
Respondents. 

Wbere  the  conclasion  of  the  Lower  Appellate  Court 
rested,  not  only  upon  the  contentit  of  a  document 
involving  the  question  of  its  correct  coostraetton,  but 
also  upon  all  the  facts  of  the  case  and  the  whole  eoiidact 
of  the  parties,  ukld  that  it  was  not  opea  to  special 
appeal. 

Jackson,  J, — It  appears  to  us  thtt  the 
s))ecial  appeal  in  this  case  cannot  be  sus- 
tained. The  ground  of  appeal  relied  upon  is 
that  the  Court  below  ouglit,  on  a  true  con- 
struction of  the  pHtnee  lease  and  the  plain- 
titf's  sale  certificate,  to  hnre  held  that  tlie 
plaintiffs  are  only  entitled  to  a  rateable  pr«^ 
portion  of  the  annual  mnlikana  profits  calcu- 
lated upon  the  share  of  the  nine  Tillages  pur- 
chased by  them,  and  it  is  contended  Uiat  this 
is  a  ground  of  appeal  which  Uie  Court  oaglit 
to  entertain  in  special  appeal,  because  it  \t  » 
question  of  law,  being  a  question  of  the  coti- 
struct iou  of  the  terms  of  the  instrument  on 
which  the  parties  rely.  It  appears  to  ns 
that  the  view  taken  of  this  case  by  the 
Lower  Appellate  Court  is  not  based  mereij 
u))0u  the  construction  of  any  particoUr 
instrument.  As  to  the  terms  of  the  docu- 
ment in  question,  and  tiie  meaning  and  leg«l 
siguificntion  of  those  tei  ms,  so  long  as  it  it  ii) 
force,  there  is  really  no  question.  That  on 
which  the  Subordinate  Judge,  in  the  Court 
below,  came  to  a  conclusion  ia  what  the 
parties  to  that  instrument  intended  as  to  Ihe 
duration  of  tlie  arrangement  therein  entered 
into, — (hat  is  to  say,  whether  it  was  to  beau 
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nrmngement  continuing  for  all  timt",  nnd  Biml 
niul  conclusive  upon  tiie  pnrties  holding 
under  Banee  Madliub,  or  whether  it  wa^  one 
whicli  was  to  subsist  onlj  so  Ions:  as  Banee 
Mndhuh  nnd  the  defendant  iield  tlie  same 
relative  positions  as  they  were  then  holding. 
That  19  a  mntter  of  inference  not  only  upon 
the  contents  of  the  document,  but  also  upon 
the  whole  facts  and  the  conduct  of  the 
imrties.  It  app**ars  to  us,  therefore,  that  it 
is  not  such  n  question  as  we  nre  entitled  to 
look  into  in  specinl  nppeal.  As  far  ns  we 
have  considered  the  cnse,  we  think  we  may 
say  thnt  it  appears  to  us  that  the  conclusion 
of  the  Subordinate  Judge  is  a  reasonable  nnd 
f>quitnble  conclusion,  and  other  considerations 
besides  those  which  he  stated  might  be 
adduced  in  support  of  that  opinion.  But  we 
would  rest  our  judgment  upon  the  ground 
that  the  question  is  really  and  snbstnntinlly 
one  of  fact  nnd  not  of  law,  nnd  that  the  find- 
ing of  the  Lower  Appellate  Court  is  one 
which  cannot  be  questioned  in  special  appeal. 
The  appeal  must  be  dismissed  with  costs. 


Tho  25fh  Mnrch  1875. 

Present : 

The  Ilon'ble  Louis  S.  Jack-^ou  nnd  W.  F. 
McDonell,  Judges, 

Decree -^Execution. 

Case  No.  1634  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dncca^  dated 
the  5th  Muy  1874,  modifying  a  decision 
of  the  Additional  Moonsiff  of  Ma  nick- 
gunge,  dated  the  2Sth  July  1873. 

Sreemntty  N«iho  Doorjra  (Plaintiff) 
Appellant, 

versus 

Sreemutty   Seeia   Monee  and  others  (some  of 
the  Defendants)  Respondents, 

Baboo  Huree  Mohun  Chucker butty   for 
Appellant. 


Baboos  Mohinee  Mohun  Roy  and  Nullit 
Chunder  Sen  for  Respondents. 

When  a  plaintiff  obtains  a  decree  for  possession  o 
immoveable  property,  it  lies  upon  Itim  to  take  steps  to 
obtain  actual  possession,  and  to  assert  that  possession 
by  taking  rents  or  the  like;  and  if  he  omits  to  do  so, 
and  soffers  twelve  years  to  elapse  without  any  actual 
possession,  he  loses  the  benefit  of  his  previous  decree, 
and  is  not  entitled  to  maintain  a  suit. 


Jackson,  J, — In  this  case  the  plaintiff  hns 
had  her  suit  dismissed  in  toto,  by  the  Subor- 
dinate Judge,  on  the  ground  of  limitation  ; 
the  Subordinate  Judge,  in  fact,  holding  that 
the  plaintiflf  has  entirely  failed  to  make  out 
any  sort  of  possession  over  the  property  in 
dispute  within  twelve  years  before  the  begin- 
ning of  the  suit  The  plaintiff's  couteotiou 
in  special  appeal  before  us  is  that  she  had 
previously  recovered  within  twelve  years  a 
decree  for  possession  of  this  veiy  land 
against  the  principal  defendants  \ti  this  suit, 
nnd  that  she  had  possession  given  to  her 
under  Section  224  of  the  Civil  Procedure 
Code.  Now  the  Court  below  having  found 
that  the  plaintiff's  possession  had  not  been 
made  out,  it  results  that  the  plaintiff  relies 
merely  upon  the  delivery  made  by  order  of 
the  Court  in  the  manner  prescribed  by 
Section  224 ;  and  Baboo  Huree  Mohun  Chuc- 
kerbntty  contends  that  such  order  for  posses- 
sion is  sufficient  to  support  the  suit.  We 
have  asked  him  for  authority  in  support  of 
this  proposition,  but  he  has  been  able  to  cite 
none.  It  appears  to  us  tliat  when  a  plaintiff 
obtains  a  decree  for  possession  of  immoveable 
property,  it  lies  upon  him  to  take  steps  to 
obtain  actual  possession,  and  to  assert  that 
possession  by  taking  rents  or  the  like ;  and 
if  he  omits  to  do  so  nnd  suffers  twelve  years 
to  elapse  without  ever  having  had  any  actual 
possession  of  the  land,  he  loses  the  benefit 
of  his  previous  decree,  nnd  is  not  entitled  to 
maintain  a  suit.  In  this  case  dispossession 
on  the  part  of  the  defendant  was  set  up  nnd 
relied  upon.  That  of  course  implies  the 
possession  of  the  plaintiff,  and  if  such  pos- 
session is  negatived  by  the  finding  of  the 
Court  below,  it  appears  to  us  we  have  no 
choice  but  to  dismiss  the  suit.  The  appeal 
will  be  dismissed  with  costs. 
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Tlie2oih  March  I8T5. 

Preseni  : 

The  HoiiMjIh  Louis  S.  Jncksoii  aud  W.  F. 
McDoiiell,  Judges, 

Act  VIII {B.C.)  of  1869  *.  ZO^—Iniervenor— 
Special  Appeal. 

Case  No.  1601  on874. 

Special  Appeal  from  a  decision  passed  h}i 
the  Judge  of  Hooghly,  dated  the  \Ath 
April  1874,  fifljrming  a  decision  of  the 
Additional  Moonsijf  of  SeramporCy  dated 
the  29lh  January  1874. 

Raj  Kislien  Mookeri^'0  (ouo  of  ihe  Defend- 
ants) Appellant^ 


Sreenatb  Dutt  (Pluiutilf)  Respondent, 

Baboo  Bama  Chuini  Banerjee  for 
Appellant. 

Baboo  Ashootosh  Mooherjee  for  Bespoudent. 

The  circumstance  that  a  qncstion  has  been  determined 
at  the  hearing  of  the  appeal  in  a  rent  suit,  by  which  an 
intervcnor  may  be  injuriously  affected,  vrill  not  make  the 
appeal  cognizable  as  a  special  appeal,  unless  the  deci- 
sion has  involved  some  title  or  interest,  in  land,  of  parties 
having  conflicting  claims  thereto. 

Jachsofiy  J. — In  our  opinion  the  objection 
taken  under  Section  102  of  Act  VlU  (B.C.) 
of  1869  to  the  hearing  of  this  appeal  must 
prevail.  The  circumstance  that  a  question 
has  been  determiued  at  the  hearing  of  the 
appeal  in  the  District  Court,  bj  which  a 
party,  "who  has  interyened  in  a  rent  suit,  may 
be  injuriously  affected,  will  not  make  the 
appeal  cognizable  as  a  special  appeal  unless 
the  decision  has  had  the  effect  of  determin- 
ing some  question  of  title  or  interest  in  land 
Hs  between  parties  having  conflicting  claims 
thereto.  Now  it  is  clear  that  iu  this  case  no 
question  relating  to  title  or  interest  iu  land 
us  between  parties  Itaving  conflicting  claims 
has  been  determined  by  the  judgment,  because 
there  was  no  title  or  interest  in  land  claimed 
by  the  special  appellant  and  the  special 
respondent  in  conflict  with  each  other.  That 
which  the  special  appellant  had  asserted,  and 
which  the  Courts  below  refused  to  recognize, 
was  his  right  to  interpose  himself  between 
the  zemindar  and  the  tenant  iu  occupatiou 
of  the  laud.  We  should  have  said  that, 
constituted  as  this  suit  wns,  the  special 
appellant   was   nt)t  entitled  to  have  himself 


placed  on  the  record  as  a  defendant  :  and,  if 
we  had  been  hearing  the  case  as  a  regalar 
af)peal,  we  should  be  inclined  to  order  that 
the  record  should  he  nraeudod  by  striking 
out  his  name  ;  but  the  necessary  object  will, 
we  think,  be  effected  by  our  ri-jfcting  this 
appeal  with  costs. 


The  25th  March  I8"5. 

1  ^resent : 

The   H"u'blo  Louis    S.   •Tackson    and  W.  F. 
^It'Douell,  Judges, 

IsiueH — SpUlCnig  of  Causes—  Jurisdiction. 

Case  No.  1635  of  1S74. 

Special  Appeal  from  a  decision  passed  btf 
the  2nd  Subordinate  Judge  of  Moor- 
shedfthad,  dated  the  2'3rd  Ap^l  1874, 
reversing  a  decision  of  the  Moonsiff'of 
Jungypore,  dated  the  17 th  September 
1873. 

Rukmini  Burmonia  (Plaintiff)  Appellant, 

versus 

Foodun  Koomaree  Burmonia  and  otiiers 
(Defendants)  Respondents. 

Baboos   Mohinee  Mohun  Roy  and   Oooroo 
Doss  Banerjee  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Motee  Lai  I  Mooherjee  for  Respondents. 

Two  suits,  brought  by  di£Ferent  sharers  of  one  pro- 
perty against  the  same  defendant^  having  been  tried  bj 
the  Moonsiff,  without  any  objection  from  the  defendant 
on  the  score  of  jurisdiction,  the  Subordinate  Judge 
raised  the  iasne  whetlier  the  suits  were  broiurbc 
separately  in  order  to  bring  them  within  the  Mooosiff's 
jarisdiction,  and  concluding  that  this  was  the  object, 
reversed  the  decision  of  the  first  Couit : 

IIbld  that  the  Lower  Appellatd  Court  ought  not  to 
have  raised  the  issue  on  its  own  motioo,  but  to  hire 
heard  the  appeals  on  the  merita. 

Jachson^  J, — Wb  think  the  decision  of 
the  Lower  Appellate  Court  in  tliis  case  must 
be  sot  aside.  The  decision  refers  to  two 
suits  filed  at  the  same  time  by  differeut 
plaintiffs  against  the  same  defendant,  the 
plaintiff  in  one  suit  being  ihe  owner  of 
10  annas  share,  and  the  other  plaintiff  being 
(he  owner  of  6  annas  share,  of  ihe  same 
property,  and  each  plaintiff  addeil  the  plaintiff 
iu  the  other  suit  as  a  pro  forma  defendant  iu 
his  own  case.  These  two  suits  went  to  trial 
before   (he  Moonsiff,  and  after  a  very  careful 
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jadgment,  in  which  the  facts  were  gone  into 
at,  we  may  say,   unusual  length,  judgment 
was  given  in   favour  of  the   plaintiff  as   to 
part  of  the  claim.     Both  the  parties  appealed. 
The  Subordinate  Judge,  of  his  own  motion, 
thereupon   raised     the     following     issue  : — 
"Whether the  above  two  suits  were  insti- 
tuted in  separate  numbers,  just  for  the  pur- 
pose  of    changing   the    jurisdiction   of    the 
Court  or  not?"  and  as  he  finds  that,  adding  the 
values  of  the  two  suits  together,  the  amount 
comes  to  Rs.   1,077  being  Rs.  77  above  the 
pecuniary   limit   of  the    jurisdiccion   of  the 
Moonsiff's  Court,  he  comes  to  the  conclusion 
tliat  the  suits  had  been  so  brought   with   the 
object  of  bringing  the  suit  within  the  Moon- 
siff's jurisdiction,  and  as  they  would  not  have 
been  cognizable  if  one  united  suit  had  been 
brought,    he   reversed  the  judgment  of  the 
Court  below.     Now,  so  far  from  the  defend- 
ant taking  exception  to  the  course  taken  in 
this  suit  by  the  plaintiff,  we  find  it  set  out  in 
page  4  of  the  printed  paper  book,  that  "  de- 
fendants object  that  there  has  been  a  mis- 
joinder of  different  causes  of  action  against 
different  parties."     So  that  far  from  saying 
that  the  two  suits  ought  to  have  been  con- 
solidated, the  defendants,  on  the  contrary,  said 
tliat  tliere  ought  to  have  been  many  more 
suits.     It  appears  to  us  on  the  face  of  the 
plaint  that  tlie   Moonsiff  hnd  jurisdiction  to 
entertain  the  suit  ;  and  as  he  had  gone  to  try 
the  suit  on  the  merits,  and  apparently  did  so 
with  great  care,  we  think  the  Subordinate 
Judge  was  not   called   upon    to   raise,    and 
ought  not  to  have  rsisfd,  the  issue  that  he 
did  of  his  own  motion  ;  but  ought  to  have 
lieard  the  appeals  on  the  merits.     The  Subor- 
dinate Judge  refers,  in  support  of  his  judg- 
ment, to  a  case*  at  page  42  of  tlie  Appendix 
to  7  B.  L.  Reports  ;  but  ihe  circumstances 
of  that  case  were  very  different.     There  ^yq 
suits,  which  might  apparently  have  been  and 
ought  to  have  been  brought  as  one  suit,  were 
filed  against  the  same  defendant.     Tlie  de- 
fendant immediately  took  ohjection.     There- 
npon  the  Court  below  refused  to  proceed  in 
the  suits,    and  a   special  appeal   was  made 
ngaiust  the  refusal.     The  Court  here  affirmed 
the  order  refusing  to  entertoin  the  suits  ;  but 
reversed  the  order  dismissing  the  suit  before 
the  merits  of  the  case  had  been  gone  into. 
Tlie  decision     of    the   Subordinate   Judge, 
therefore,  must  be  set  aside,  and  the  appeal 
most  be  heard  on  the  merits.     This  order 
will  govern  No.  1636. 


♦  1  W.  R.,  Civ.  Rul.,  p.  69. 


[Privy  Council  Judgment.] 

The  nth  March  1875. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
and  Sir  Montague  E.  Smith. 

Hindoo  Law  ^Inheritance--  Cognates  (  Bundhoos)^ 
Sapindas,  ffc. — Appointment  of  a  Daughter  to 
raise  a  Son. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  WHiiam  in  Bengal* 

Thakoor  Jeebnath  Singh 

versus 

The  Court  of  Wards  and  others. 

A  bundhoo  or  cognate  only  cannot  inherit  as  long  as 
there  is  a  sapinda  or  samanodaka  in  existence. 

Qumre.-'U  the  old  rale  of  Hindoo  law  obsolete,  or  does 
it  still  exist  that  a  daughter  may  be  specially  appoint- 
ed to  raise  a  son,  and  the  son  of  a  daughter  so  appointed 
is  entitled  to  succeed  in  preference  to  more  distant 
male  relatives  ? 

This  was  a  suit  brought  by  Thakoor  Jeeb- 
nath Singh  against  Bnhoo  Brumnarain  Singh, 
represented  by  the  Court  of  Wards,  and  the 
Maharanee  Heeranath  Koowuree,  to  recover 
the  possession  of  the  raj  of  Ramgurh,  which 
is  an  impartible  raj.  The  principal  question 
raised  in  the  suit  turned  upon  the  Hindoo 
law  of  inheritance,  and  was  whether  the 
plaintiff  Jeebnath  Singh,  or  Baboo  Brum- 
narain Singh,  wos  entitled  (o  succeed  the 
Rttjah  Trilokenath,  who  was  the  last  pro- 
prietor of  the  raj.  Rajah  Trilokenath  died 
childless,  and,  indeed,  a  minor.  The  appel- 
lant Jeebnath  Singh  claims  as  father's  sister's 
sou,  and  no  doubt  he  is -a  nearer  relative,  in 
one  sense,  to  the  deceased  Rajah  than  the 
respondent  Brumnarain  Singh  ;  going  back 
to  the  common  ancestor,  Brumnarain  is  the 
great-grandson  of  that  common  ancestor. 

It  was  admitted  by  Mr.  Leith  in  argument 
that  the  case  which  was  lately  decided  by 
this  tribunal,  of  Bhyah  Ram  Singh  v. 
Bhyah  Ugur  Singh,  in  the  13th  Moore, 
page  d7l,t  was  an  authority  decisively 
against  the  appellant's  claim.  It  is  imma- 
terial to  consider  whetlier  Brumnarain  was  a 
sapinda  or  samanodaka,  because  he  was 
clearly  in  one  of  those  two  classes,  and 
whether  in  one  or  tlie  other  he  was  in  the 
line  of  male  descendants  from  the  common 
ancestor,  and  the  decision  referred  to  is  that 


*  From  the  jndgment  of  Couch,  CJ.,  and  L.  S.  Jack- 
son and  Glover,  JJ.,  dated  12th  JuK^  1870.— 
14  W.  R.,  117. 

t  14  W.  R.,  P.  C,  1. 
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this  line  most  be  exhausted,  before  bundhoos 
are  resorted  to,  in  order  to  discover  the  heir 
of  the  lost  proprietor.  Jeebnath  Singh  is  a 
bundboo  or  cognate  odIj,  and  therefore  he 
cannot  take  as  long  as  there  is  either  a 
sapinda  or  a  samanoduka  in  existence.  The 
case,  therefore,  to  which  Mr.  Leith  referred, 
in  the  Idth  Moore,  has  really  decided  the 
appeal,  so  far  as  that  question  is  concerned, 
against  the  appellant,  and  that  case  in  prin- 
ciple followed  two  previous  cases,  one  in  the 
2nd  Moore,  page  132,*  and  the  other  in  tbe 
4th  Moore,  page  292.'|' 

The  other  point  which  Mr.  Leith  raised 
was  this  : — That  assuming  the  appellant, 
Jeebnath  was  not  the  nearest  heir  according 
to  the  ordinary  rules  of  succession,  he  was 
made  an  heir  by  the  act  of  Maharajah  Sid- 
nath  Singh,  who,  he  says,  appointed  a 
daughter,  Jeebnath's  mother,  to  raise  a  son 
to  him ;  and  he  contends  that  by  a  rule  of 
Hindoo  law,  a  son  of  a  daughter  so  appointed 
is  entitled  to  succeed  in  preference  to  more 
distant  male  relatives  ;  that  a  rule  of  law 
of  this  nature  is  to  be  found  amongst  old 
tsollections  of  Hindoo  law  appeal's  to  be  esta- 
l)li8hed  by  the  text  to  which  Mr.  Leitli 
referred,  but  there  seems  to  be  an  opinion 
amongst  the  text-writers  that  that  rule  has 
become  obsolete.  In  Sir  Thomas  Strange's 
book,  under  the  head  of  "  Inheritance,"  he 
thus  speaks  of  it : — "  Daughters. — The  right 
**  of  daughters  to  succeed  in  default  of  sons 
**  and  widow,  is  not  to  be  confounded  with 
**  that  of  the  appointed  daughter  under  the 
**  old  law ;  that  appointment  was  one  of 
**  the  many  substitutions  for  the  son,  and  by 
**  fiction  no  longer  subsisting  regarded  as 
**  one."  Then  he  says,  referring  to  another 
"  custom  : — "  This  is  analogous  to  the  law 
**  as  applicable  to  the  appointed  daughter, 
"  but  that  substitution,  with  others  of  a  more 
**  questionable  kind,  became  obsolete."  Id 
Sir  Williom  Macnagli ten's  Treatise  on  Hindoo 
Law,  in  the  Chapter  on  « Adoption,"  he 
says  : — "In  former  times  it  was  the  practice 
**  to  affiliate  daughters  in  default  of  male 
''  issue,  but  the  practice  is  now  forbidden. 
"  The  other  forms  of  adoption  enumerated 
**  by  Menu  appear  to  be  wholly  obsolete  in 
^'  the  present  age."  This  appointment  of  a 
daughter  may  not  be  strictly  an  adoption, 
but  the  text-writers  evidently  refer  to  this 

*  Rutcheputty  Datt  Jha,  Bholanath  Jba,  and  others, 
Appellants,  vs.  Kaitinder  Narayn  Rae  and  Ooower  Mohin- 
dor  Narayn  Bae,  Respondents^  12th  FebiUOT  1839. 
-  t  Bany  Srimaty  Dibeab,  Appellant,  vs.  Rany  Koond 
Lata,  Ram  Rang  Lata,  and  others,  Respondents,  2nd 
and  drd  December  1847. 


custom,  amongst  others,  as  being  obsolete. 
It  is  not  necessary  in  this  case  to  decide  thai 
this  is  so,  although  there  certainly  does  not 
appear  to  have  arisen  in  modem  times  any 
instance  in  the  Courts  where  this  custom  hiuB 
been  considered.  But  supposing  it  to  exist , 
inasmuch  as  it  breaks  in  upon  the  general 
rules  of  succession,  whenever  an  heir  clniras 
to  succeed  by  virtue  of  that  ml«»,  he  must 
bring  himself  very  clearly  within  it. 

It  is  difficult  to  discover  the  precise  ground 
on  which  the  plniutiff  originally  baa^  this 
claim.  The  plaint  certainly  does  not  state 
enough  to  bring  him  within  the  rules  as  laid 
down  in  Menu  and  in  the  Mitakshara.  The 
plaint  says  this  : — "  Your  petitioner's  mater- 
*'  nnl  uncle,  Mahangah  Luchmeenath  Singh 
"  Btihndoor,  agreeably  to  the  counsel  of  his 
<<  father  Moharnjuh  Sidnath  Singh  Baliadoor, 
''  having  given  in  marrioge  your  petitioner'e 
'*  moiher,  kept  her  under  his  roof,  declaring 
'^  and  giving  her  hopes  that,  if  a  son  be  bom 
"  to  her,  such  son  will  stand  in  the  relation 
^*  of  son's  son  to  his  mother's  father,  and  that, 
'<  if  at  any  time  occasion  arise,  he  will 
**  observe  the  religious  rites  of  sradh  (obse- 
"  quies),  and  keep  the  estate  intact ;  and 
^*  accordingly  your  petitioner,  from  the  day 
**  of  his  birth  to  the  present  moment,  lived 
**  with  the  deceased  Maharajahs  in  common 
<'  for  all  the  purposes  of  board,  lodging,  and 
**  worship."  Now,  in  this  statement  it  ia 
not  said  that  the  Maharajah  Sidnath  by  any 
act  of  his  appointed  the  daughter,  nor  that 
the  son,  her  brother,  Luchmeenath  Singh, 
did  any  formal  act  appointing  her  to  raise  a 
son  to  hie  father ;  the  plaint  says  no  more 
than  that  the  latter  gave  her  hopes  that,  if  a 
son  was  bora  to  her,  such  son  would  stand  in 
that  relation. 

Looking  at  the  text,  it  seems  not  only 
that  the  act  of  appointment  most  proeeed 
from  (he  father  himself,  but  apparently 
should  be  made  by  himself,  because  ail  tbe 
forms  of  expression  which  are  given  are 
those  which  it  is  supposed  the  father  himself 
would  utter.  In  Menu,  the  leading  paaaage 
referred  to  by  Mr.  Leith  in  Chapter  9, 
Section  137,  is  : — *^  He  who  has  no  son  nuij 
**  appoint  his  daughter  in  this  manner  to 
*^  raise  up  a  son  fbr  him,  saying,  the  male 
*^  child  who  shall  be  born  from  her  in  wed- 
**  lock  shall  be  mine  for  the  purpose  of 
**  performing  my  obsequies."  The  passages 
in  the  Mitakshara  are  to  the  same  effect*  In 
Chapter  1,  Section  1 1,  Clause  3  : — *'  Tlie  son 
**  of  an  oppointed  daughter  is  equal  to  him, — 
**  that  is,  equal  to  the  legitimate  son.  Tbe 
*<  term  signifies  son  of  a  daughter.    Aooord- 
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**  ingljy  lie  is  eqaal  to  the  legitimate  son,  aa 
*'  described  by  Vosishtha : — ^  Tiiis  damsel, 
*'  *'  who  bag  DO  brother,  I  will  give  unto  thee 
*'  *  decked  with  ornnments  :  the  son  who 
**  *  may  be  born  of  her  shall  be  my  son.'  Or 
*'  chat  term  may  siguify  a  daughter  becoming 
**  by  special  appoiutment  a  son."  The  last 
is  not  the  present  case.  As  their  Lordships 
understand,  what  is  set  up  is,  not  that  the 
daogliter  became  a  sou  by  appointment,  but 
(hat  she  was  appointed  as  a  special  daughter 
from  whom  might  proceed  a  son  who  should 
stand  in  the  place  of  a  son's  son.  '*  Still 
**  she  is  only  similar  to  a  legitimate  son,  for 
**  she  derives  more  from  the  mother  than 
**  from  the  father.  Accordingly,  she  is 
*'  mentioned  by  Vasishtha  as  a  sou,  but  as 
^  third  in  rank."  Then  the  note  to  that 
is  : — **  The  putrica-putra  is  of  four  descrip* 
**  tions  :  the  first  is  the  daugiiter  appointed 
**  to  be  a  son  ;  she  is  so  by  a  stipulation  fo 
'*  that  effect.  The  next  is  her  son.  He 
^  obtaius,  of  course,  the  name  of  son  of  an 
^  appointed  daughter,  without  auy  special 
^  compact.  This  distinction,  however, 
"  occurs  :  he  is  not  in  place  of  a  sou,  but  in 
^  place  of  a  son's  son,  and  is  a  daughter's 
**  son," — that  is,  the  sou  of  a  daughter  who 
is  herself  appointed  to  be  in  the  place  of  a 
son.  Then  there  is  this : — **  Tlie  third 
<<  description  of  son  of  an  appointed  daughter 
*'  is  the  child  born  of  a  daughter  who  was 
«*  given  in  marriage  with  an  express  stipulo- 
**  tion  in  this  form.  The  child  which  shall 
«'  be  born  of  her  shall  be  mine  for  the 
•*  pui*pose  of  performing  my  obsequies."  The 
attempt  is  made  to  bring  the  appellant 
within  this  third  description  of  son  of  an 
appointed  daughter.  A  special  form  of  sti- 
pulation is  given.  It  is  stated  that  it  must 
be  expressed,  and  Menu  also  speaks  of  an 
express  appointment  proceeding  in  the  same 
way  from  the  father  himself  upon  the  mar- 
riiige  of  the  daughter.  lu  this  case  no 
nppointmeut  was  made  by  the  father,  and  it 
certainly  requires  positive  law  or  evidence 
of  a  custom  from  which  the  law  mny  be 
presumed,  that,  supposing  the  rule  still  to 
exist  that  a  father  may  appoint  a  daughter 
for  this  purpose,  it  is  a  part  of  it  that  he 
may  delegate  the  appointment  to  his  sons. 
Tiiere  is  nothing  said  of  that  power  to  dele- 
gate being  a  part  of  the  law,  but,  on  the 
contrary,  the  rules  as  to  the  manner  of 
appoiotment  given  in  the  old  authorities 
point  to  the  act  proceeding  personally  from 
the  father.  The  law  as  to  adoption  of  sons 
bears  an  analogy  to  this,  but  the  usages  of 
that  law  cannot,  without  authority,  be  im- 


ported into  this  mode  of  appointment.  These 
adoptions  must  stand  upon  the  authority 
relating  to  each.  In  this  case,  there  was  no 
formal  appointment  by  the  father  himself 
in  his  lifetime,  and  no  sufficient  authority 
has  been  cited  to  establish  that  what  was 
done  afterwards  can  have  the  effect  of  making 
the  son  of  the  daughter,  who  appears  to  have 
been  married  with  the  consent  of  her  brother 
upon  the  conditiou  that  the  husband  should 
live  in  the  house,  equal  for  the  purposes  of 
succession  to  the  son  of  a  son.  But,  however 
the  law  may  be,  the  evidence  of  the  author- 
ity supposed  to  have  been  given  by  Moha- 
rajoh  Sheebnath  to  his  sons,  and  of  the 
exercise  of  it  by  them,  is  most  vague  and 
uusutisfaciory.  No  more  appears  respecting 
the  supposed  exercise  of  it  by  the  sons,  than 
that  when  their  sister  married,  a  condition 
was  imposed  upon  the  husband  that  they 
should  live  in  the  Moliarajab's  (her  brother's) 
house,  and  the  son  be  brought  up  as  one  of 
his.  No  ceremonies  are  proved  to  have  been 
performed,  nor  any  express  form  of  oppoint- 
ment  used.  This  evidence  seems  to  bo 
wholly  insufficient  to  establish  a  formal  ap- 
pointment which  is  to  have  the  serious  con- 
sequences of  altering  the  line  of  succession. 

On  the  whole,  therefore,  their  Lordships 
think  that  the  judgments  of  the  Courts  below 
are  correct,  and  they  will  humbly  advise 
Her  Majesty  to  affirm  them,  and  to  dismiss 
this  appeal  with  costs. 


The  25th  March  1875. 

Present : 

The  Hon'ble  C.  Pontifex  and  E.  G.  Birch, 
Judges. 

Right  of  Occupancy^Act  Vlll  (B.CJ  o/lS69 
s.  6^Ejectment, 

Case  No.  2765  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun^  dated 
the  30th  August  1873,  affirming  a  deci" 
sion  of  the  Moonsiff  of  Chuprah,  dated 
the  I2th  March  1872. 

Moonshee  Jowad  Hossein  and  others 
(Plaintiffs)  Appellants^ 

versus 

Mohnbee  Sahee  and  others  (Defendants) 
Respondents, 

Mr,  C.  Gregory  for  Appellonts. 
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Baboo  Mokesk  Chunder  Chowdhry  for 


Where  tenants  have  obtained  a  right  of  occapancy 
under  Act  VIII  (B.O.)  of  1869  s.  6,  a  suit  for  ejectment, 
against  them'  can  only  be  brought  under  that  Act. 

PontifeXf  J. — Wb  think  this  appeal  must 
be  dismissed.  The  plaintiff  sued  in  the  Civil 
Court  to  eject  the  defendants,  who  were 
occupants  of  the  Innds  in  suit.  The  defend- 
ants had  succeeded  two  lessees,  who,  in  1220, 
had  obtained  a  lease  to  hold  the  lands  from 
year  to  year.  According  to  the  appellnnts' 
statement,  the  survivor  of  the  two  lessees 
died  in  October  1859  ;  and  it  has  been  found 
by  the  Lower  Courts  that,  upon  his  death,  the 
defendants  entered  into  possession  as  his 
representatives,  and  that  as  the  possession 
wliich  they  took  was  a  legal  possession,  the 
plaintiff  ought  to  have  sued  under  Act  YIII 
of  1869  of  the  Bengal  Council.  We  think 
that  the  lease  of  1220  did  not  terminate  on 
the  death  of  the  survivor  of  tlie  two  lessees  ; 
but  that  the  representatives  of  that  survivor 
were  entitled  under  it  to  enter  into  posses- 
sion, and  their  possession  would  be  legal  and 
proper.  That  being  so,  they  would,  under 
Section  6  of  Act  VIU  of  1869,  obtain  a 
right  of  occupancy  and,  having  that  right, 
any  suit  for  ejectment  against  them  must  be 
brought  under  that  Act.  We,  therefore, 
dismiss  this  appeal  with  costs. 


[Privt  Council  Ruling.] 

The  25th  March  1875. 

Present : 

Sir  James   W.   Coivile,   Sir  Montag:ue   £. 
Smith,  and  Sir  Robert  P.  Collier. 

Joint  Hindoo  Family^Divxsion  of  Ancestral 
Property, 

Oh  Appeal  from  the  High  Court  of  Judi- 
cature at'Fort  William  in  Bengal.* 

Maharajah  Ram  Eissen  Sing 

versus 

Rajah  Sheonundun  Sing  and  another. 

As  regards  the  joint  property  of  a  Hindoo  family, 
there  may  be  a  divUion  of  right  and  intereat,  which 
will  operate  to  change  the  character  of  the  ownership 
from  ]oint  to  separate,  although  it  may  not  be  intended 
at  once  to  perfect  it  by  an  actual  partition  by  metes  and 


•  From  the  judgment  of  L.  8.  Jackson  and  Mac- 


bounds ;  and  therefore  the  a^eement  of  a  family  to 
divide  the  proceeds  of  the  jomt  property  among  its 
members  in  definite  shares,  wi  th  the  intention  that  each 
should  hold  his  allotted  share  in  severalty*  aeveia  the 
joint  interest,  and  extinguishes  the  rights  springiiig 
from  united  family  ownership. 

Maharajah  Ram  Kissen  Sing  (the  ap- 
pellant) brought  this  suit  in  the  Civil  Court 
of  Zillah  Sarun,  so  long  ago  as  the  year 
1852,  to  recover  shnres  of  numerous  villages 
in  Fergunnahs  Mahashee  and  Bibrali, 
which  he  claimed  as  maternal  grandson  and 
heir  of  Rajcoomar  Radha  Mohun  Sing,  who 
died  on  the  24th  December  1850. 

The  principal  defendants,  the  now  re- 
spondents, Rnjnh  Sheonundun  Sing  and  Raj- 
coomar Deonundun  Sing,  are  the  graodsons 
of  Rajah  Dost  Doou  Siug,  an  elder  brother  of 
Radha  Mohun.  Sheonundun  is  sued  as 
guardian  of  his  minor  brother,  Deonuudao. 
Rujah  Dost  Doou  died  before  Radha  MohuD, 
leaving  two  sons,  I^iijah  Rughoonundun,  who 
survived  his  uncle,  Radha  Mohun,  and  died 
childless  on  the  16ih  September  1852,  and 
Judoonundun,  who  was  the  father  of  Uia 
two  defendants,  and  died  in  Radha  Mohan's 
lifetime. 

It  appears  that  Radlia  Mohun  had  a  sod, 
Hurnundun,  who  died  in  his  lifetime,  leav- 
ing a  widow,  Muiiroop,  and  a  daughter, 
Juukee.  These  ladies  were  made  defendauts 
in  the  suit,  but  do  not  appear  in  this  appeal. 

The  family  was  one  of  distiuctioo,  and 
had  formerly  possessed  considerable  estates. 
It  appears  that  the  bulk  of  their  property 
had  been  sold  under  Government  and  execu- 
tion sales,  but  much  of  it  had  been  agaia 
acquired  by  tiiem  through  the  powerful  aid 
of  the  Rajahs  of  Benares,  who  were  rehited 
to  the  family  by  marriage,  and  seem  to  have 
taken  great  interest  in  its  welfare. 

The  family  is  governed  by  the  law  of  the 
Mitakshara. 

The  plaintiff  bases  his  claim  on  the  groand 
that  the  property  was  (he  separate  estate  of 
Radlia  Mohun,  to  which  as  the  son  of  a 
daughter,  in  dafault  of  descendants  in  the 
male  line,  he  was,  by  this  law,  entitled  to 
succeed  as  heir. 

The  defendants  oppose  to  this  olahn  two 
defences:  (1)  that  the  family  was  joints  and 
the  property  undivided,  and  that,  conse- 
quently, on  Radha  Mohun*s  death,  it  devolved 
on  Rnjnh  Rughoonundun  and  themselves,  as 
the  male  descendants  of  his  brother.  Rajah 
Dost  Doon  ;  and  (2)  that  if  this  were  not  so, 
Radha  Mohun  made  a  deed  of  gift  or  will 
by  which  he  declared  his  grand  nephevr, 
Deonundun,  to  be  his  heir,  and  gave  all  his 
property  to  him. 


Digitized  by 


Google 


1875.] 


Civil 


THB   WBEKLT    REPORTER. 


Rulings. 


413 


It  may  be  observed  in  the  outset  that  the 
disposition  in  tliis  alleged  will  (which  iu  the 
commeneement  of  the  iUlgation  wos  the 
groand  of  defenoe  principally  relied  on) 
constituting  Deonutidun  sole  inheritor,  to  the 
exclusion  of  his  uncle  and  brother,  is  not 
Tcry  consistent  with  the  theory  that  the 
property  with  which  it  deals  was  joint  and 
undivided  family  estate.  It  is  true  that  the 
uncle  and  brother  seem  to  have  been  con- 
senting parties  to  the  will,  and  iu  that  way 
validity  might  have  been  given  to  it ;  but  if 
tlie  property  had  been  really  joint,  it  is 
highly  improbable  that  such  an  arrangement 
would  Lave  been  thought  of. 

The  orif^in  of  the  separation  of  the  estate 
appears  io  have  been  an  award  of  Maharajah 
Odeei  Narain,  a  former  Rajah  of  Benares, 
made  in  April  1819,  by  which  a  lai'ge  part 
of  the  possessions  of  this  family  was  divided 
into  two  unequal  shares  of  10  annas  and  6 
annas  ;  the  larger  share  being  allotted  to  the 
sons  of  Bajah  Dost  Doon,  the  elder  brother, 
and  the  smaller  to  Radha  Mohun. 

This  award  is  recited  at  length  in  some 
later  proceedings  before  a  succeeding  Rajah 
of  Benares,  the  Maharajah  Isree  Pershad. 
This  recital  states  that  disputes  having  arisen 
between  Rughoonundun  and  Judoonundun, 
sons  of  Rajah  Dost  Doon  (deceased),  on  the 
one  side,  and  Radha  Mohun  on  the  other, 
respecting  a  share  of  the  zemindaree  of 
certain  villages,  the  parties  had  executed 
an  ikramamah  to  the  effect  *'  that  the  Maha- 
rajah has  the  full  power  to  fix  our  title  and 
divide  our  shares,  and  whatever  he  should 
think  proper  to  assign  for  any  party,  none  of 
the  other  parties  shall  object  thereto."  It 
states  tliat  the  Maharajah,  "  in  order  to 
remove  doubts  for  ever/'  accepted  the  ikrar- 
namah  and  drew  up  and  passed  a  decision,  the 
effect  of  which  is  set  forth  as  follows  : — 

'*  The  villages  detailed  below  in  Pergun- 
nahs  Maliashee  and  Bibrah,  which  had  been 
purchased  at  auction  in  the  names  of  Rajah 
Dost  Doon  Sing,  Baboo  Radha  Mohun  Sing, 
Baboo  Rughoonundun  Sing,  and  others,  and 
were,  till  then,  in  the  joint  possession  of  both 
the  brothers,  without  specification  of  shares. 

''  Now,  as  Rajah  Dost  Doon  Sing  is  dead, 
and  there  appear  indications  of  disagreement 
between  Baboo  Radlia  Mohun  Sing  and  the 
SODS  of  the  said  Rajah,  therefore  it  is  settled 
to  divide  the  shares  ;  whereas  these  auction- 
purchased  villages  were  not  their  ancestral 
property,  but  were  acquir»'d  with  the  aid  and 
assistance  of  the  Maharajah— both  the  above 
persona  knowing  me  as  the  real  owner,  and 
leaving  the  determination  of  the  shares  to 


my  judgment  and  decision — have  appeared 
and  executed  an  ikrarnamah  to  the  above 
effect,  under  their  own  seals,  therefore,  in 
order  to  the  preservation,  agreement,  and 
management  of  both  houses,  in  consideration 
of  tiie  title  of  both  parties  with  respect  to 
this  sircar  and  old  usage,  and  the  considera- 
tion always  shown  to  them,  judgment  and 
decision  were  made  to  this  effect—that,  after 
defraying  collection  expenses,  and  paying  the 
Government  revenue,  and  debts  due  to  cre- 
ditors, aud  costs  of  the  Courts  in  the  joint 
suits  instituted  previously  and  recently, 
which  were  joint  from  the  lifetime  of  the 
said  Rajali,  whatever  profits  of  the  said 
villages  might  remain,  Baboo  Radha  Mohun 
Sing  and  Hurnuudun  Sing,  his  son,  shall 
take  6  annas  per  rupee  ;  and  Rajah  Rughoo- 
nundun Sing  and  Baboo  Judoonundun  Sing, 
sons  of  the  said  Rajah,  10  annas  per  rupee  ; 
and  none  of  them  shall  deviate  from,  or 
refuse  this  partition,  and  both  the  brotliers 
shall  remain  in  uniou  with  each  other  as 
they  are  up  to  the  present  moment.  Any 
person  who  shall  be  appointed  by  the  judg- 
ment of  both  parties  shall  make  collections 
from  the  villages  detailed  below,  and,  after 
defraying  the  above-mentioned  expenses,  pay 
in  the  profits  according  to  the  division  of  both 
parties.  The  said  villages  shall  remain  in 
the  name  of  the  party  in  whose  name  they 
were  purchased,  and  whose  name  is  entered 
in  the  settlement  book.  With  respect  to  the 
name,  no  one  party  will  be  able  to  alter  or 
deviate  from  this  decision,  and  decrease  or 
increase  the  share,  because  the  decision  and 
division  of  shares  is  made  with  respect  to  oil 
the  villages  specified  below." 

There  is  jabundant  evidence  that  this  award 
was  acted  on. 

The  division  was  notified  to  the  Collector  of 
Sarun,  as  appears  from  the  copy  of  a  kyfeut 
or  *^  memorandum  of  the  shares  of  villages 
of  Rajah  Rughoonundun  and  Judoonundun, 
deceased  proprietors  of  Pergunnahs  Maliashee 
aud  Bibrah,"  found  iu  the  CoUectorate,  in 
which  the  division  into  shares  of  10  annas 
and  6  annas  is  stated,  and  the  6  annas  are 
refeired  to  as  Radha  Mohun *s  share. 

Fiom  tlie  account  books  in  evidence  it 
appears  that,  whilst  the  collections  for  the 
villages  were  joint,  the  net  proceeds  were 
divided  into  sliares  in  accordance  with  the 
mode  of  collection  and  partition  prescribed 
by  the  award. 

In  several  transactions  Radha  Mohun 
acted  as  owner  of  the  6  annas  share.  In 
1842  he  mortgaged,  by  way  of  conditional 
sole,   his  6  auuas  shar^  in    some    of   tho 
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villages*  Tbifl  mortgage  was  foreclosed  in 
1845,  and  a  mutation  of  names  effected, 
without  the  intervention  of  the  other  sharers. 

Again,  on  the  6th  February  1846,  Radha 
Mohun  made  another  conditional  sale  by  way 
of  mortgage  to  Sheonundun  himself.  The 
deed  disclosed  the  fact  that  the  other 
10  annas  belonged  to  Rughoonundun  and 
Sheounudun.  There  was  afterwards  a  suit 
to  foreclose  followed  by  a  decree.  It  is 
eyident  that  in  this  transaction  the  parties 
were  treating  the  shares  as  separate  estate* 

Besides  the  above,  other  mortgages  were 
made  by  Radha  Moliun  of  his  6  aiiuas  share. 

Some  leases  to  indigo  planters  and  others 
were  put  in  evidence  by  the  defendants 
which  the  proprietors  of  the  10  annas  shares 
and  Radha  Mohun  joined  in  granting.  But 
their  so  joining  is  in  no  way  inconsistent 
witli  their  being  owners  of  separate  shares. 
Until  an  actual  partition  of  the  land,  they 
were  in  the  position  of  tenants  in  common 
in  England,  and  would  for  convenience 
join  in  granting  leases.  Besides  it  is  to  be 
remembered  that  the  collections  were  by  the 
terms  of  the  award  to  be  joint. 

The  cases  which  have  been  recently  de- 
cided by  this  tribunal  on  questions  touching 
the  separation  of  the  joint  property  of  a 
Hindoo  family  establish  the  principle  that 
tliere  may  be  a  division  of  right  and  in- 
terest, which  will  operate  to  change  the 
character  of  the  ownership  from  joint  to 
separate,  although  it  may  not  be  intended 
at  once  to  perfect  it  by  an  actual  parti- 
tion by  metes  and  bounds  ;  and,  there- 
fore, that  the  agreement  of  a  family  to 
divide  the  proceeds  of  the  joint  property 
among  its  members  in  definite  shares,  with 
the  intention  that  each  should  hold  his  allotted 
share  in  severalty,  severs  the  joint  interest, 
and  extinguishes  the  rights  springing  from 
united  family  ownership. 

The  question  of  intention,  as  was  pointed 
out  in  the  latest  of  these  deoisious,  must 
arise  in  all  such  cases,  and  be  determined 
in  each  upon  its  own  circumstances.  (See 
Appovier  vs.  Rama  Subba  Aiyan,  1 1  Moore's 
I.  A.,  75.  See  also  3  cases  in  Id  Moore's 
I.  A.,  pp.  113,  181,  and  497,  and  another  in 
L.  R*,  1  Indian  Appeals,  55.) 

Applying  these  principles  to  the  evidence, 
it  appears  to  their  Lordships  to  be  dear, 
both  from  the  terms  of  the  submission  to 
the  Rfijah  of  Benares,  ond  of  his  award  of 
1819,  and  also  from  the  subsequent  conduct 
of  the  parties,  that  their  intention  was  that 
the  shares  specified  by  the  Rnjah  should  be 
the  subjects  of  separate  ownership. 


The  recital  of  the  agreement  to  refer  states 
it  to  have  been  to  the  effect  that  ^'  the  Maha- 
rajah has  full  power  to  fix  our  title  and  divide 
our  shares."  Then  the  award,  which  the  reeital 
says  was  mnde  '*  to  remove  disputes  for  ever," 
states  that  the  villages  which  it  was  proposed 
to  divide  had  been  purchased  at  auction, 
and  were  not  the  ancestral  property  of  the 
parties,  but  acquired  with  the  aid  of  the 
Maharajah.  It  further  states  that  the  par- 
ties kuowing  the  Maharajah  to  be  the  real 
owner,  iiad  left  the  determination  of  the 
shares  to  his  decision  ;  and  then  the  award, 
after  determining  the  shares  of  the  profits 
which  ench  should  take,  directs  that  aoae 
shall  '*  deviate  from  or  refuse  the  partition." 

This  awai*d  carefully  excludes  ancestral 
estates,  which  would  therefore  remain  joint 
as  before,  and  deals  only  with  newly  acqnured 
property,  which,  being  purchased  with  his 
aid,  the  Maharajah  deemed  himself  to  be, 
in  some  sense,  entitled  to  dispose  oC  It 
discloses  throughout  a  general  intention  to 
give  a  separate  ownership  in  the  specified 
shares.  The  passage  that  *'  both  the  brothers 
should  remain  in  union  with  each  other 
as  they  are  up  to  the  present  moment," 
which  was  relied  on  by  the  respondents  as 
having  a  contrary  tendency,  is  not  sufilcient 
to  rebut  this  general  intention.  It  is  not  at 
all  clear  that  the  words  mean  more  than  that 
the  brothers  should  remain  in  concord. 
They  would  be  satisfied  also  by  supposing 
that  the  brothers  were  to  remain  joint  as 
to  the  ancestral  family  property.  Bul^  be 
this  as  it  may,  the  whole  tenor  of  the  rest  of 
the  award  shows  that,  as  regards  the  purchased 
estates,  a  final  division  into  separate  shares 
was  intended  to  be  made. 

The  evidence  already  referred  to  of  tlie 
dealing  with  the  property,  and  the  conduct 
of  the  porties  subsequent  to  the  award,  fur- 
nish very  strong  proof  that  from  the  first 
they  understood  the  aiTangement  to  mean  a 
separation  of  ownership. 

The  Principal  Sudder  Ameen  came  to  the 
opinion  that  this  separation  had  been  effected, 
in  which  opinion,  for  the  reasons  above  given, 
their  Lordships  concur,  disagreeing  oil  this 
part  of  the  case  with  the  judgment  of  the 
High  Court  which  overruled  it* 

Coming  to  the  second  defence  that  Badha 
Mohun  had  executed  a  deed  of  gift  or  will 
constituting  his  great  nephew  Deonandua 
his  heir,  their  Lordships  find  that  both  tha 
Courts  in  India,  upon  a  full  review  of  the 
evidence,  have  arrived  at  the  conclusioa 
that  the  execution  of  the  instrument  pro- 
pounded by    the    defendants  has  not  beea 
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established.  Their  learned  Counsel,  advert- 
ing to  the  general  practice  of  tliis  Oom- 
mittee,  admitted  that  no  special  grounds 
existed  on  which  they  could  hope  to  disturb 
on  appeal  these  concurrent  judgments  upon 
a  question  of  fact ;  but  they  attempted  to 
show  that,  independently  of  the  particular 
instrument,  the  evidence  was  sufficient  to 
warrant  the  conclusion  either  that  a  preyi- 
ous  disposition  of  the  property  had  been 
miide  by  Riidha  Mohun  to  the  effect  of  that 
contained  in  the  will,  or  that  he  had  so  acted 
as  to  estop  him  and  his  representatives  from 
denying  that  such  a  disposition  existed. 

It  is  to  be  observed  thai  this  is  a  new  case, 
set  up  for  the  first  time  at  their  Lordships' 
bar,  the  defendants  having  througliout  the 
suit,  in  all  its  previous  stages,  propounded  a 
particular  will  executed  by  Radha  Mohun, 
as  they  alleged,  on  the  7th  September  1849. 

The  defence  now  suggested  is  raised 
neither  by  the  defendant's  answer,  the  issues, 
nor  the  grounds  of  appeal.  It  would,  there- 
fore, be  improper  to  give  effect  to  it,  unless 
the  evidence  to  support  it  was  so  clear  and 
uncontradicted  that  it  could  not,  witliout 
manifest  injustice,  be  disregarded. 

But  this  is  far  from  being  so.  It  appears, 
no  doubt,  that  a  strong  effort  was  mude  in 
the  family  to  induce  Radha  Mohun,  after  the 
death  of  his  son  Hurnundun,  to  come  to 
soch  an  arrangement.  He  had,  it  seems, 
incurred  debts,  and  mortgaged  some  of  his 
properly,  and  there  was  a  desire  on  the  part 
of  Bughoonundun,  representing  the  other 
branch  of  the  family,  to  prevent  the  descent 
of  his  estate  in  the  female  line. 

With  this  view  it  was  agreed  to  submit  to 
the  advice  of  the  then  Rajah  of  Benares. 
The  parties  accordingly  attended  him,  and 
there  is  evidence  that  it  was  then  arranged 
that  Radha  Mohun  should  execute  a  wussyut- 
namah  or  will  to  the  effect  of  that  propounded, 
and  a  draft  of  it  was  prepared.  This  took 
place  in  June  1848.  It  is  said  that  Radha 
Mohun  took  away  this  draft,  but  it  is  not  at 
all  clear  he  had  then  determined  to  execute 
it,  for,  although  the  matter  was  urgent,  it  is 
not  alleged  that  he,  in  fact,  executed  the  will 
until  fifteen  months  afterwards  (the  7th 
September  1849). 

A  good  deal  of  evidence  was  given  by  the 
defendants  of  acts  alleged  to  be  done  by 
Radha  Mohun  in  his  lifetime,  to  corroborate 
the  proof  of  the  factum  of  the  will.  The 
facts  disclosed  in  this  evidence  are  undoubt- 
edly deserving  of  consideration  ;  but  they 
were  investigated,  and  the  inferences  sought 
to  be  drawn  from   thtm  answered  by  the 


Judges  of  the  Indian  Courts  in  determining 
the  question  of  the  validity  of  the  wilU  On 
the  other  hand,  Mr.  Cowie,  for  the  appel- 
lant, referred  to  the  mortgage  from  Radha 
Mohun  of  the  29th  October  1848,  and  also 
to  the  fact  that  on  the  18th  January  1849, 
Sheonundun  took  proceedings  to  forfclose 
Radha  Mohun's  mortgage  to  him  of  the  6th 
February  1846,  already  adverteil  to,  as  being 
acts  altogether  inconsistent  with  the  supposi- 
tion that,  at  the  time  they  took  place,  the 
arrangement  contemplated  in  the  month  of 
June  1848  had  been  finally  agreed  upon. 

In  this  state  of  the  evidence,  and  of  tlie 
findings  of  the  Indian  Courts  upon  if,  their 
Lordships  think  it  is  not  possible  for  them, 
in  this  final  stnge  of  the  suit,  to  give  effect 
to  the  new  ground  of  defence  raised  by  the 
respondent's  Counsel. 

For  these  reasons  their  Lordships  must 
hold  that  the  plaintiff,  as  heir  of  his  maternal 
grandfather,  Radha  Mohun,  is  entitled  to 
recover  such  of  the  villages  enumerated  in 
the  plaint  as  were  his  grandfather's  separate 
property. 

Their  decision  is  founded  mainly  on  the 
arrangement  evidenced  by  the  award  of  1819, 
to  divide  certain  villnges  into  shares  of  10 
and  6  annas.  This  award  is  confined  to  the 
villages  *'  detailed  below,"  described  as  hav- 
ing been  purchased  at  auction  by  the  aid  of 
the  Maharajah  in  the  names  of  Rajah  Dost 
Doon,  Radha  Mohun,  Rughoonundun,  and 
others,  and  which,  it  states,  *<  were  not  their 
ancestral  property."  This  is  a  clear  indication 
that  ancestral  villages  were  to  remain  joint 
as  before,  and  tliere  is  no  evidence  of  any 
subsequent  partition  of  such  villages.  The 
Principal  Sudder  Ameen  seems  to  have  been 
of  opinion  that  the  sons  of  Rajah  Dost  Doon 
were  separate  in  food  and  had  censed  to  form 
a  joint  family  ;  but  their  Lordships  think 
the  evidence  is  insufficient  to  support  this 
conclusion.  The  limited  partition  of  1819  is 
inconsistent  with  an  intention  wholly  to 
destroy  the  joint  family,  and  no  subsequent 
agreement  to  that  effect  is  shown. 

Unfortunately,  the  detail  of  the  villages 
which  formed  part  of  the  award  is  not  in  the 
record.  The  respondent's  Counsel  have 
contended  that,  at  the  most,  only  the  villages 
contained  in  this  detail  were  separated,  and 
that  there  is  no  proof  that  any  of  the  villages 
mentioned  in  the  plaint  were  included  in  it. 
On  the  other  hand,  the  appellant's  Counsel 
have  urged  that  the  villages  enumerated 
in  the  plaint  being  the  same  as  those  in  the 
schedule  of  the  alleged  will,  which  was  put 
forward    by  the    respondents,    it   must  be 


Digitized  by 


Google 


416 


Civil 


THE   WEEKLY   REPORTER.      RuUngS.      [Vol.  XXIII. 


assumed  tbat  (he  plnint  confains  only  such 
separate  property  ns  Radha  Mohan  could 
have  disposed  of  by  will. 

In  their  Lordships'  view  neither  of  these 
contentions  is  well-founded.  It  appears  to 
them,  with  reference  to  the  conteniion  of  the 
respondento  tliat,  althougli  the  detailed  list 
contained  in  the  award  is  not  forthcoming, 
there  are  means  In  tlie  record  of  distin- 
guishing the  newly  purchased  from  the 
ancestrnl  villnges  ;  and,  witli  regard  to  the 
argument  of  the  appellants,  derived  from  ihe 
schedule  in  the  alleged  will,  they  think  it 
cannot  be  assumed  that  ii  contains  only 
separated  property.  Looking  at  ihe  object 
tl»e  parties  had  in  view  in  putting  forward 
this  document,  it  is  probuble  that  they  would 
so  prepare  it  as  to  include  all  the  villages 
in  which  Rndlia  Mohun  had  any  inteiest, 
whether  joint  or  several.  Indeed,  it  was 
contended  by  the  respondents  that  this  will 
would  be  valid,  even  with  regard  to  joiut 
estate,  by  reason  of  its  being  made  witli  the 
consent  of  the  other  members  of  the  family. 

This  tribunal  is  no  doubt  placed  in  some 
difficulty  in  this  matter,  as  they  are  without 
tlie  assistance  of  the  opinion  of  either  of  the 
Courts  in  India  upon  it.  The  High  Court 
having  dismissed  the  suit,  it  was  unnecessary 
for  ihem  to  consider  it,  and  the  Prinoipul 
Sudder  Ameen  made  no  distinction  in  his 
final  decree  between  ancestral  and  purchased 
property,  thinking,  apparently,  there  had 
been  an  entire  separatiou  between  tlie  brothers. 
Their  Lordships,  however,  are  reluctant  to 
prolong  a  suit,  which  has  been  already 
peniling  upwards  of  twenty-two  years,  by 
directing  furtlier  inquiries,  especially  as  they 
think  the  result  of  the  proceedings  on 
remand,  in  an  early  stage  of  the  cause,  will 
enable  them  to  dispose  of  the  question. 

These  early  proceedings  show  that  the 
originnl  positions  taken  up  by  the  parties 
have  been  considerably  shifted  in  the  course 
of  the  litigation.  In  his  first  judgment  the 
Principal  Sudder  Ameen  found  that  tliis 
family  were  separate  in  food  and  estate,  and 
Hien  decided  two  things  according  to  a 
bywastha: — (1)  that  the  plaintiff,  as  a 
maternal  grandson,  was  Radha  Molmn's  heir  ; 
and  (2),  assuming,  apparently,  that  the  vil- 
lages were  ancestral,  that  Radha  Mohun  could 
not  disinherit  him  by  will.  Upon  this  view 
of  the  case,  he  did  not  think  it  necessary  to 
decide  on  thefaetum  of  the  will,  although 
lie  expressed  great  doubt  of  its  authenticity. 

The  defendants  appealed  to  the  Sadder 
Court,  one  of  their  main  grounds  being  that 
the  villages  were  not  ancestral,  but  purchased 


by  Rajah  Dost  Doon  and  his  broUicrs,  and 
thus  were  the  self-acquired  property  of  Badha 
Mohun,  which  he  was  competent  to  alienate 
by  will. 

The  Sudder  Court  thought  the  Judge 
below  had  overlooked  this  distinction,  and 
remanded  it  to  him  for  re-trial,  and  especially 
'*  to  determine  whether  any  and  what  portion 
of  the  property  sued  for  was  acquired 
personally  by  Radha  Mohun,  and  specifically 
to  distinguish  that  from  the  portion  which 
is  ancestral." 

A  new  issue  was  accordingly  framed  ss 
follows  : — ^*  Out  of  the  property  in  suit,  the 
*<  estate  of  the  maternfil  grand  fatlier  of  tbe 
'^plaintiff,  what  was  the  ancestral  property  of 
*^  Radha  Mohun  Sing,  deceased,  and  what 
*'  was  acquired  by  the  deceased  himself?" 

The  judgment  of  the  Principal  Sadder 
Ameen  on  this  isMie  will  be  found  at  p.  624 
of  the  record.  It  appears  from  his  finding, 
which,  although  made  for  a  soniewliat 
different  object,  seems  to  be  in  substance 
sufficient  for  the  present  pnrpose,  that,  as 
their  Lordships  understand  the  judgment, 
twenty-six  of  the  lots  meutioned  in  Uie  plaint, 
that  is  to  say,  Nos.  1,  11,  12.  18,  19,  24,  25, 
33,  49,  53,  56,  74.  80,  81,  87,  96,  and  105, 
which  the  Judge  gronps  together  ;  Nos.  13, 
31,  34,  40,  50,  and  51,  which  he  places  in 
another  ^roup  ;  and  Nos.  60,  62  (beiog  Ctiek 
Fatima,  in  Pergunnah  Mahashee),  and  108, 
which  last  three  lots  he  deals  with  separately, 
were  ancestral  property  ;  and  tbat  all  the 
remaining  lots  were  acquired  by  means  of 
various  purchases  in  the  ostensible  names  of 
Rajah  Dost  Doon  Sing,  Radha  Mohun, 
Ru$;hoonundun,  Sheonundnn,  and  otliers. 

The  ancestral  property  was,  as  already 
shown,  clearly  excluded  from  the  partition  in 
1819,  and  their  Lordships  therefore  think, 
for  the  reasons  already  given,  that  the  plaintiff 
is  not  entitled  to  recover  in  respect  of  tbe 
above  twenty-six  ancestral  villages  or  lots, 
and  that  his  suit  as  regards  them  ought  to  be 
dismissed. 

But,  with  regard  to  the  remaining  lots 
found  to  be  newly  purchased,  they  think  the 
plaintiff  is  entitled  to  maintain  this  suiL 
The  bulk  o^  these  villages  would  seem  to 
have  been  acquired  before  the  award  of  1819, 
which  referred  to  large  purchases  tlien 
recently  made  ;  and  it  is  reasonable  to  pre- 
sume that  the  lots  which  were  subsequently 
acquired  were  purchased  and  held  by  the 
brothers  and  their  descendants  in  the  shares 
specified  in  tlie  award,  since  neither  tbe  parties 
themselves  nor  the  Principal  Sudder  Ameen 
appear  to  have  made  any  distinction  between 
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tbe  Tillages  purchased  before  and  after  tlie 
award.  Tbey  are  all  placed  in  liis  judgment 
in  the  caN^gory  of  newly-acquired  estates,  as 
distinguished  from  ancestral. 

In  the  result  iheir  Lordships  will  humbly 
advise  Her  Majesty  that  the  decrees  of  the 
Indian  Courts  be  reversed,  and  that  in  lieu 
thereof  it  be  decreed  that,  so  far  as  regards 
the  twenty-six  lots  found  as  above  to  be 
BDceatral  property,  the  plaintiflTs  suit  be 
dismissed,  and  that,  as  to  the  remaining  lots, 
that  tlie  plaintiff  is  entitled  to  a  six  nnnas 
diare  in  such  lots,  and  to  possession  thereof, 
and  that  the  costs  of  the  litigation  in  India 
be  apportioned  between  the  parties  in  the 
usual  wny,  according  to  the  value  of  the 
property  to  which  they  have  beea  held  to  be 
respectively  entitled,  and  in  case  either  of 
the  parlies  shall  have  i*eceived  from  the  other 
a  larger  amount  of  costs  than  he  would  have 
received  if  the  costs  had  been  apportioned  as 
above,  the  difference  is  to  be  ascertained  and 
refunded. 

There  will  be  no  order  as  to  the  costs  of 
ill  is  appeal. 


Tlie  8l8t  March  1875. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDoueil,  Judges, 

JSnleriainmeiU — Defaulting  Ouesti — Damages, 

III  the  matter  of 
Kalai  Hnldar,  Petitioner, 

versus 

Shaikh  Kynmaddi,  Opposite  Parti/, 

Baboo  Bffkunt  Nath  Dass  for  Petitioner. 

No  one  for  Opposite  Pnity. 

Persocs  accepting  an  invitation  to  an  entertainment 
at  their  Deighbonr'a  house,  and  afterwards  failing  to 
att«nd,  cannot  be  held  liable  to  recoup  the  entertainer 
for  the  prioa  of  the  food  unconsumed  on  account  of 
their  absaice. 

JaeksoHj  J. — Shaikh  Ktamaddi  brought 
a  Boit    ogaiust  Meghai  Ualdnr  and  others, 


in  the  Court  of  the  MoonsiflT  at  Mooushee- 
gunge,  exercising  the  powers  of  Small  Cause 
Court,  to  recover  damoges  amounting  to 
Rs.  33-10,  on  the  ground  that  the 
pliiiutiff  had  invited  tlie  defendants  to  an 
euterrainmeut  at  the  plaintiff's  house,  which 
entertaiitment  comprised  a  feast  of  some 
150  persons  ;  that  the  defendants  had,  after 
accepting  the  invitation,  failed  to  attend, 
whereby  the  food  prepared  by  the  plaintiff 
for  his  guests  was  wasted,  and  the  plnintitf 
was  endamaged.  The  Moonsiff's  judgment 
is  in  the  following  words  : — '*  Tiiis  suit  is 
"brought  for  the  recovery  of  Rs.  33  and 
''odd  annas,  being  the  sum  expended  by 
**  plaintiff  for  mnking  preparations  for  an 
"invitation  in  his  house  for  the  defendants. 
"  It  has  been  proved  by  plaintiff's  witnesses 
''that  defendants  accepted  the  invitation 
"  of  plaintiff,  but  did  not  partake  of  the 
"feast  that  was  prepared  hy  plaintiff  at 
"great  expense.  From  this  act  of  the 
"defendants,  plaintiff  has  suffered  a  loss  of 
"  Rg.  30  expended  by  him,  in  preparing  the 
"articles  of  food  necessary  for  his  guests. 
"  This  sum  he  would  not  have  expended,  had 
"  the  defendants  not  accepted  his  invitation. 
**A8  by  this  act  of  the  defendants  plaintiff 
"  has  suffered  a  loss  of  Rs.  30  as  proved  by 
"his  witnesses,  I  think  he  will  be  entitled 
"  to  recover  this  sum  from  the  defendants.** 
We  have  referred  to  the  evidence  recorded 
by  the  Moonsiff  in  this  case,  as  well  as  to 
the  leims  of  the  judgment,  and  we  fail  to 
find  either  in  the  evidence  or  in  the  judgment 
any  ground  whatever  for  holding  that  the 
defendants  are  liable  for  damages  to  the 
plaintiff  for  non-attendance  after  accepting 
this  invitation.  It  does  net  appear  either 
that  the  defendants  had  persuaded  or  procured 
the  absence  of  the  other  persons  invited,  or 
that  they  entertained  any  special  malice 
towards  the  plaintiff,  or  were  answerable 
more  than  any  other  of  the  150  persons  for 
this  failure  of  the  entertainment.  If  persons 
by  accepting  an  invitation  at  their  neighbour's 
house,  and  afterwards  failing  to  attend,  were 
to  be  held  liable  to  recoup  the  entertainer 
for  the  price  of  the  food  unconsumed  on 
account  of  their  absence,  the  risk  of  accept- 
ing invitations  would  be  very  serious  indeed. 
The  judgment  and  the  evidence  disclosing 
no  ground  whatever  for  making  this  decree, 
we  are  of  opinion  that  it  was  entirely  bad 
and  erroneous  in  law,  and  must  be  sat  aside 
with  costs,  Rs.  16. 
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The  3 let  Mnrcli  1875. 

Present : 

Tlie  Ilon'ble  F.  A.  Glover  niul  Roniesb 
Chuiuler  Mittur,  Judges, 

Misappropriation  by  Agent — Cause  of  Action^ 
Act  Vnio/\S59  8.7. 

CnseNo.  1129  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  13M 
April  1874,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  district,  dated 
the  9th  December  1873. 

Moiioljur  Dass  (Defeiulaut)  Appellant, 

versus 

Baboo  SeetuI  Perslmd  (PliiimitT)  Respondent, 

Baboo  Boodh  Sen  Singh  for  Ap[)ellnnt. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respoudeut. 

Ill  a  suit  to  recover  certain  sums  of  money  misappro- 
priated by  defendant  as  plaintiflF's  general  agent,  where 
a  similar  suit  liad  been  brought  against  the  same  party 
upon  a  like  allegation  as  to  other  sums  of  money,  hbld 
that  all  the  acts  of  misappropriationj^having  occurred 
before  plaintiff  called  upon  defendant  to  render  an 
account,  constituted  a  claim  arising  out  of  one  and  the 
«ame  cause  of  action. 

Mitter,  J. — I  do  not  think  thnt  the  judg- 
ment of  the  Lower  AppeUute  Court  ou  the 
quest  ion  of  bar  raised  under  Section  7  of 
Act  VIII  of  1859  is  correct.  The  plaintiff 
seeks  to  recover  from  the  defendant  certain 
sums  of  money  misappropriated  by  the  latter 
as  general  a^rent.  A  similar  suit  was 
brought  against  the  same  partj  upou  the 
same  allegaiiou  for  the  recovery  of  certain 
other  sums  of  money,  and  it  seems  tome 
tliat  the  iiems  for  which  this  suit  has  been 
brought  constitute  a  part  of  the  claim 
arising  out  of  the  cause  of  action  alleged 
in  I  he  first  mentioned  action.  The  first 
plaint  was  instituted  ou  the  20th  January 
1873,  and  it  was  stated  there  that  the 
jdofendant  was  one  of  tiie  '*  general"  Mokh- 
tars  entrusted  with  the  manar^ement  of 
tlie  plaintifl's  estate  in  the  Zillah  Purnefth, 
while  the  latter  was  a  minor  under  the 
guardianship  of  liis  mother,  who  was  residing 
at  Monghyr;  ihat  the  plaintiff  attaining 
m»joriiy  demanded  an  account  of  the 
defendant's  management,  and  that  no  such 
account   was    furnished;    that    the   phiintiff 


then  made  certain  enquiries,  the  result  of 
which  was  the  discovery  of  defalcatiood 
to  a  large  extent  )  by  the  defeudaor. 
All  tlie  acts  of  misappropriation  alleged 
in  the  present  suit  admittedly  occumd 
before  the  plaintiff  called  upon  the  defend- 
ant lo  render  au  account  of  the  time 
during  which  he  acted  as  a  **  geaeral" 
Mokhtar,  and  therefore  naturally  cunstitote 
a  part  of  the.  claim  arising  out  of  die 
defendant's  omission  to  render  the  accooot 
demanded  from  him,  and  should  have  beeo 
included  iu  it. 

It  has  been  contended  before  us  that  eadi 
of  these  acts  of  misappropriation  constitotes 
a  separate  cause  of  action  ;  and  the  District 
Judge  in  overruling  the  objection  under 
Section  7,  Act  VIII  of  1859,  has  adopted 
that  view  of  the  question.  The  best  test 
which  cau  be  applied  to  see  wheth^  this 
argument  is  sound  or  not  is  to  examine 
whether  the  pluintitT  could  maintain  an  action 
against  the  defendant  for  an  amount,  received 
by  the  latter  on  account  of  (he  plniati^ 
and  not  remitted  to  him  within  a  reasonable 
time,  without  previously  demanding  an 
account.  I  am  of  opinion  that  he  could  not. 
An  action  against  a  general  agent,  sinaplv 
on  the  allegation  that  he  has  received 
money  on  aocot^nt  of  the  princi(>al  without 
remitting  it  to  the  latter,  is  uot  sustainable 
bectiuse  the  facts  stated  do  not  constitute 
a  cause  of  action,  it  being  not  alleged  that 
there  are  grounds  for  believing  tliat  tbe 
money  so  received  has  uot  been  disbursed 
on  the  plaintifl's  account,  but  misappropriated 
by  the  agent.  Wdere  the  d^-fendant  is 
not  a  general  agent,  but  employed  odIj 
to  receive  payraeut  on  account  of  the 
principal,  and  to  remit  it  forthwith  to  tbe 
pluintitf,  an  action  will  lie  simply  on  the 
ground  that  the  agent  has  not  remitted 
the  money  received  by  him  within  a 
reasonable  time.  But  wliere  he  is  a  general 
agent  empowered  not  only  to  receive,  but 
also  to  disburse,  money  so  received  on 
account  of  the  prinoipnl,  a  suit  will  not 
lie  upon  a  bare  allegation  like  that,  with- 
out a  further  statement  that  the  agent 
being  called  upon,  lins  failed  to  account  for 
the  Slim  of  money  for  which  he  is  sought 
to  be  mnde  liable.  A  reference  to  articles 
60  and  90  of  Schedule  II  of  the  new 
Limitation  Act  confirms  this  view  of  the 
law.  I  am  of  opinion,  therefore,  that  the 
judgment  of  the  Lower  Appellate  Court 
should  be  reversed,  and  the  plaintiff's  suit 
dismissed  with  costs. 

Glover,  J, — I  concur  iu  this  judgment. 
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The  31st  March  1875. 

Present  : 

The    Hon*ble   F.    A.    Glover    and   Romesli 
Chunder  Mitter,  Judges, 

Hindoo  Law  (Mitahshara)  —  Alienation  of 
Family  Property — Cause  of  Action — Limita- 
tion. 

Case  No.  69  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot^  dated 
the  29th  December  1873. 

Mussarout   Poonheet    Kooer   (one    of   the 
Defendants)  Appellant ^ 

versus 

Buboo  Kisheu   Kishore    Nnrain    Singh 
(Plaintiff)   Respondent. 

Mr,  Branson  and  Baboo  Chunder  Madhub 
Ghose  for  Appellant. 

Mr,  J,  T.  Woodroffe  and  Baboo  Aubinash 
Chunder  Banerjee  for  Respondent. 

In  a  8ait  ander  the  Mitakshara  law  for  possession 
of  land  bj  annolment  of  illegal  sales  by  bis  father, 
the  plaintiffs  only  cause  of  action  is  the  taking  posses- 
sion by  the  defendant  of  what  was  the  son's  joint  share 
of  the  family  property,  and  his  suit  ought  to  be  brought 
within  twelve  years  of  such  adverse  possession. 

Glover^  J, — The  plaintiff  in  this  case  sued 
to  eject  the  defendant  (the  purchaser  in 
possession  of  various  portions  of  the  family 
i»stnte  from  the  plaintiff's  father  Bhaswant 
Narain  Singh),  on  the  ground  tliat  the  aliena- 
tions in  question,  made  whilst  he,  the 
plaintiff,  WI18  a  minor,  were  declared  by  a 
decree  of  the  Sudder  C'urt,  dated  17Lh  Sep- 
tember 1861,  to  he  null  and  void  as  against 
him.  Plaintiff  attained  majority  in  March 
1866rand  he  brought  this  suit  in  April  1873. 
He  da^s  his  cause  of  action  from  the  8th  of 


June  1861,  the  day  on  which  the  decree  of 
the  Sudder  Court  was  made  in  his  favor. 

The  defendant  (there  is  only  one  now, 
the  father  having  died  since  the  suit  wa<i 
brought,)  urges  several  objections,  but  it 
seems  to  me  that  the  only  one  we  nf*ed 
consider  is  the  question  of  limitation.  The 
defendant  contends  that  the  purchasers  wliom 
she  represents  were  in  adverse  possession 
of  all  the  properties  sued  for,  for  more 
than  twelve  years  after  the  cause  of  action 
accrued  to  the  plaintiff,  and  that  his  suit  is 
therefore  barred. 

The  Subordinate  Judge  decided  in  favor 
of  the  plaintiff,  and  the  point  we  have  to 
decide  in  appeal  is,  what  was  the  cau^e  of 
action  to  the  plaintiff?  He  contends  that 
it  was  the  Sudder  Court's  decree  of  1861 
which  annulled  the  father's  alienations  and 
declared  plaintiffs  right.  Now  what  was 
the  nature  of  the  decree  made  by  the  Sudder 
Court  in  1861?  The  words  of  his  decretal 
order  are  as  follow  : — "  Ordered  that  the 
**8ale  of  the  dwelling-houses  made  by  the 
''father  of  the  plaintiff,  and  the  hibbannmah 
'*  in  respect  of  the  5  mouzahs  which  he 
"stated  to  have  been  executed  iu  his  favor 
''  by  his  father,  be  set  aside ;  tbat  in  the 
"  sales  from  1  to  24  the  sale  of  as  much 
''right  as  belongs  to  the  plaintiff  minor  be 
"  held  to  be  null  and  void.  As  the  father 
"of  the  plaintiff  is  still  alive,  the  plaintiff 
"is  not  entitled  to  possession,  and  those 
"parties  who  are  benefited  or  prejudiced 
"  thereby  are  to  decide  between  themselves 
"  as  to  whether  the  aforesaid  transactions 
"are  to  be  allowed  to  remain  in  force  during 
"  the  lifetime  of  Bhagwant  Narain,  but 
"  the  Court  has  nothing  to  do  with  the 
"setting  at  rest  the  above  point."  Now 
these  words  seem  to  me  very  clear ;  the 
alienations  of  the  father  in  respect  of  certain 
properties  mentioned  are  declared  null  and 
void  as  against  his  minor  son  (the  family 
was  governed  by  the  Mitakshara  law  and 
the  estate  was  ancestral),  and  tlie  Court 
declined  to  go  info  the  question  of  possession 
or  to  decide  whether  or  not  the  plaintiff  was 
entitled  to  it. 

In  a  word,  the  decree  left  the  possession 
of  the  defendant  whose  documents  of  title 
were  annulled  as  regards  the  minor  exactly 
where  it  found  it,  and  as  a  matter  of  fact 
the  defendant  has  retained  posses^sion  from 
the  date  of  the  purchase  up  to  the  present 
lime. 

The  plaintiff  admi  ts  that  this  possession 
was  adverse  to  him  when  he  brought 
(through  his  guardian)  the  suit  decided  on 
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appeal  by  the  Sudder  Court,  nud  it  ia  admit* 
tedly  adverse  now.  The  minority  of  the 
plait) titf  ceased  in  1866,  and  he  could  have 
brought  his  suit  auy  time  within  the  year 
1869.     He  did  not  sue  till  1873. 

It  is  urged  for  the  respondent  that  the 
suit  of  1854  (decided  in  1861)  was  by  a 
proper  construction  of  the  plaint  one  in  which 
the  whole  right  and  title  of  the  minor  was 
involved,  and  included  the  determination  of 
the  question  whether  he  was  or  was  not 
entitltd  to  recover  possession  of  the  pro 
perty,  and  that  the  decree  made  in  it  virtually 
determined  that  he  would  be  entitled  to  i*ec(>ver 
that  possession  on  the  death  of  his  father  and 
not  till  then,  and  that  this  was  the  only  relief 
which,  as  the  law  was  then  understood,  the 
pin  in  tiff  was  entitled  to. 

Now  we  have  had  the  original  vernacular 
decree  read  to  us,  its  language  is  unambi- 
guous, and  its  meaning  is  undoubtedly  as  I 
have  above  stated.  The  plointifTs  right  (o 
possession  was  not  determined,  nor  was  there 
anything  in  the  decretal  order  to  prevent 
his  bringing  a  suit  for  joint  possession  with 
his  father,  or  to  compel  the  father  to  join  in 
a  partition  of  the  ancestral  property. 

It  is  farther  contended  on  behalf  of  the 
respondent  that  if  the  Sudder  Conn's  deci- 
sion^ did  not  determine  the  plaintiff's  right 
to  possession  on  the  death  of  his  fntlier,  it 
was  a  mero  declaratory  decree  incaf>able  of 
execution,  and  therefore  a  suit  could  be 
afterwards  brought  upon  it.  On  this  point 
tliere  are  conflicting  decisions,  but  I  do  not 
think  it  necessary  to  discuss  the  question, 
because  we  have  in  a  cuse  almost  on  all 
fours  with  this,  a  precedent  that  we  may 
safely  follow.  It  has  been  decided  by  a  Full 
Bench  of  this  Court  in  the  case  of  Rnjah 
Ram  Tewnree  vs.  Lnchmuii  Pershnd 
(8  Weekly  Reporter,  15),  thnt  in  a  suit 
under  the  Mitakshara  law  for  possession  of 
land  by  annulment  of  illegal  sales  by  the 
fatlier,  the  cause  of  action  to  the  son  accrues 
when  possession  is  taken  by  the  purchasers, 
notwithstanding  that  the  father  be  then 
living.  It  may  be  that  the  law  was  under- 
stood differently  when  the  decree  of  1861 
was  made — it  may  be  also  (tliough  upon  this 
point  I  express  no  opinion)  that  had  the 
Sudder.Court  declared  an  part  of  its  decree 
that  the  son  should  be  entitled  to  recover 
possession  on  his  father's  death  and  not  till 
then,  that  his  cause  of  action  to  recover 
might  have  dated  from  that  decree  ;  but  as 
I  have  said  before,  the  decree  is  silent  (and 
reasonably  so,  fbr  the  suit  was  not  for 
possession  but  merely  for  the  aunuhnent  of 


the  sales)  a»  to  the  sou's  right  to  possession, 
and  the  law  as  laid  down  by  the  Full  Beucli 
(the  matter  was  very  fully  argued  and  the 
decision  by  five  Judges  was  unanimous)  is  a 
decision  which  is  binding  on  us. 

I  think,  therefore,  that  we  ought  to  say 
that  the  plaintiff's  only  cause  of  aciion  in  u 
suit  to  recover  possession  was  the  taking 
possession  by  the  defendant  of  what  was 
plaintiff's  joint  share  of  the  family  property, 
and  that  his  suit  ought  to  have  been  brought 
within  twelve  years  of  that  adverse  possession. 

The  appeal  is  allowed  and  the  plaintiff's 
suit  dismissed  with  costs  in  all  Courts. 

Milter^  J. — I  concur  with  ray  learned 
colleague  in  holding  that  the  plaintiff's  claim 
is  barred  by  the  law  of  limitation.  Accord- 
ing to  the  Full  Bench  decision  quoted  above, 
it  is  clear  that  the  plaintiff's  cause  of  action 
for  recovery  of  possession  first  arose  when 
the  purchaser  took  possession  of  the  property 
sold,  and  it  is  also  equally  clear  that  if  there 
be  no  other  cause  of  action  upon  which  the 
present  suit  may  be  said  to  have  been  based, 
the  claim  is  baiTed. 

Two  contentions  have  been  raised  in 
favor  of  the  plaimiff  upon  this  matter,  viz^ 

(1)  that  the  decree  of  1861  furnished  to  him 
a  fresh  cause  of  action  upon  which  he  would 
be  entitled  to  maintain  a  suit  for  possession 
within   twelve   years    from    its    date  ;    and 

(2)  that  the  aforesaid  decree  having  declared 
that  the  plaintiff  was  not  entitled  to  possession 
during  the  father's  lifetime  by  implication 
decided  that  his  right  to  possession  would 
accrue  on  the  death  of  the  father. 

These  two  arguments  are  quite  inconsist- 
ent with  one  another,  because,  in  the  one 
case,  it  is  supposed  that  the  decree  gives  to 
the  plaintiff  an  immediate  right  of  posses- 
sion, and  in  the  other  just  the  contrary.  But 
it  is  nevertheless  open  to  him  to  rely  npon 
each  of  them  alternatively.  To  tesi  their 
validity,  it  is  necessary  to  examine  elosely 
the  nature  of  the  decree  passed  by  the 
Sudder  Court  in  the  year  1861. 

That  was  a  suit  for  '*  adjudication  of  rights 
by  setting  af>ide"  the  sales  made  by  the 
father.  In  the  judgment  of  the  Sudder 
Court,  after  giving  an  abstract  of  the  facta 
mentioned  in  the  plaint,  the  object  of  ilie 
suit  is  thus  stated  : — <<  The  present  suit  is 
'instituted  consequently  to  establish  the 
''reversionary  right  of  the  minor  plain Uff  to 
"  the  property  alleged  to  have  been  sold  to 
"  the  defendant  by  the  reversal  of  the  deed 
"  of  sale  as  having  been  made  by  the  minor'a 
"  father  who  is  still  living,  contrary    to  the 
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*'  law  of  Mitliila  witlioat  any  necessity,  but 
**  merely  to  satisfy,  &c.,  &c."  The  defendant 
denied  the  son's  right  to  question  the  sale 
made  by  the  father,  and  further  stated  that 
it  was  made  for  legal  necessity  sanctioned  by 
the  shasters.  The  decree  that  was  passed 
by  the  Sudder  Court  has  been  alrendy  set 
oat  in  the  judgment  of  my  learned  colleague, 
and  it  is  therefore  unnecessary  to  quote  it 
again. 

It  is  evident  from  the  allegations  of  the 
parties  that  the  suit  was  not  for  immediate 
possession.  Probably  the  absence  of  a 
prayer  for  immediate  possession  may  be 
accounted  for  by  the  fact  that  at  that  time  it 
was  supposed  that  a  son  has  no  right  to 
demand  joint  possession  witli  the  father  as 
long  as  he  is  alive.  Whatever  may  be  the 
reason,  the  fact  remains  that  it  was  not  a 
suit  for  possession. 

Was  it  a  suit  for  a  dedlaration  of  the 
plaintifPs  contingent  right  of  possession  to 
come  into  force  after  the  death  of  the  father  ? 
The  plaint  expressly  does  not  allude  to  it, 
and  nlthough  the  abstract  of  it  as  given  in 
the  judgment  may  be  construed  to  contain 
a  prayer  to  that  eflfect,  yet  we  do  not  find  it 
declared  either  in  the  ordering  part  of  the 
judgment  or  in  the  decree.  In  construing 
this  decree  it  ought  to  be  remembered  that 
a  Court  could  not  legally  declare  a  contin- 
gent right.  When  a  proper  ease  is  made 
our,  a  declaratory  decree  may  be  given  of 
existing  rights  only,  but  not  of  eoniingeni 
rights.  Tlierefore,  unless  there  be  an  express 
declaration  of  such  contingent  right  in  the 
decree  of  the  Sudder  Court,  we  should  not 
infer  from  some  expression  used  iu  it  that 
llie  Court  intended  to  declare  such  a  right. 
There  is  admittedly  no  such  declaration,  and 
therefore  the  contention  of  the  plaintiff  in 
this  respect  fails. 

As  regards  (he  dher  contention,  I  am 
clearly  of  opinion  that  the  decree  of  the 
Sudder  Court  did  not  furnish  to  the  plaintiff 
any  new  cause  of  action.  It  simply  declared 
that  the  sales  made  by  the  father,  so  far  as 
the  plaintiff's  rights  were  concerned,  were 
invalid.  The  plaintiff's  right  to  demand 
immediate  possession  as  a  joint  member  of 
the  family  existed  independently  of  the 
decree  which  did  not  create  any  new  right, 
(he  invasion  of  which  would  furnish  a  new 
cause  of  action  to  the  plaintiff. 

For  these  reasons,  it  appears  to  me  that 
the  plaintiff's  claim  is  barred  by  limitation: 
the  decree  of  the  Lower  Court  must  there- 
fore be  reversed,  and  the  plaintiff's  suit  dis- 
missed with  costs  in  both  the  Courts. 


llie  1st  April  1875. 

Present : 

Tlie   Hou'l.Ie  F.  A.    Glover    and    Romesh 

Cliunder  Mitter,  Judges. 

CoHtribution—Several  Liability. 

Case  No.  37  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  \2ih 
November  1873. 

Bhurut  Paiidey  (Defendant)  Appellant, 

versus 

Mussamut  Muntliora  Kooer  (Plaintiff) 
Respondent. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Bab'io  Kalee  Kishen  Sen  for  Respondent. 

Where  it  is  possible  for  the  Court  to  fix  the  amount 
of  liability  of  each  of  a  number  of  co-debtors  in  a  suit 
for  eontribution,  the  Court  should  so  fix  that  liabilitj. 

Glover^  J. — This  was  a  suit  for  contri- 
bution. The  plaintiff's  husbami  Kalee  Churn 
Pan<ley,  R»m  Suhoy  Paudey,  father  of  the 
defendant  Bhurut  Pandny,  and  Rum  Churn 
Paudey  were  joint  debtors  in  a  decree 
which  was  obtained  against  them  by  Mussa- 
mut Romnn  Kooer  and  others.  In  exe- 
cution of  that  decree  the  property  of  Kalee 
Churn  Pnndey  was  attached,  and  his  widow, 
the  present  plaintiff,  paid  off  the  whole 
amount  due  on  the  decree,  and  released  the 
property  fVom  attachment.  She  now  sues 
to  recover  her  excess  contribution  from 
the  other  co-debtors.  One  of  them  only, 
Bhurut  Paudey  appeared,  and  he  made  no 
serious  defence  to  the  plaintiff's  daim. 
He  objected  to  a  small  item  of  Rs.  42-8-6, 
which  he  said  was  remitted  by  the  creditor 
on  the  occasion  of  the  execution,  in  favor 
of  all  the  debtors,  and  not  as  the  plaintiff 
avers,  on  her  own  account.  He  likewise 
objected  to  pay  interest,  but  this  question 
does  not  arise  in  this  appeal.  The  Judge 
found  that  the  Rs.  42-8-6  wiis  remitted  in 
favor  of  the  plaintiff  alone,  and  for  the  rest 
held  that  there  should  be  a  joint  decree 
af^ainst  the  two  remaining  judgment-debtors, 
allowing  the  defendant  Bhurut  Plandey  credit 
for  the  deposit  of  Rs.  438-7  which  he 
had  paid   into  Court  as  his   share    of    the 
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liiibiliiy,  not  conBideriiig  tlmt  he  fhonld  still 
be  held  linble  with  Kam  Churn  Pundef  for 
tlie  btilunce  due.  Bhiirut  Pandey  appeals 
aguiiist  this  decision,  first,  on  the  ground 
that  the  remission  of  Rs.  42-8-6  was  a  joint 
remi.<«sion,  and  that  all  the  judgment-debtors 
oujzht  to  have  had  the  advantage  of  it  ; 
and  secondly,  that  in  a  contribuiion  suit  the 
Judge  was.  bound  to  apportion  the  liabilities 
of  each  of  the  judgment-debtors,  and  to 
absolve  him  (Bliurut)  from  all  future  liability 
under  the  derree,  lie  hnving  deposited  in 
Court  Rs.  438-7  his  full  share  of  the  debt. 
The  vakeel  for  the  respondent  lakes  no 
objection  to  the  42  rupees  8  annas  and  6  pie 
being  considered  as  a  joint  remission  in 
favor  of  all  the  defendants,  and  as  a  matter 
of  fact  it  should  be  so  considered.  It  is 
true  that  the  plaintiff  obtained  the  remission 
of  this  amount  from  the  creditors,  but  she 
was  then  acting  as  an  agent  for  the  other 
debtors,  and  the  advantage  which  she  received 
by  the  remission  was  not  for  herself  only, 
but  for  the  rest  of  the  persons  who  were 
jointly  liable  under  the  decree.  In  any 
case  she  would  not  be  entitled  to  recover 
the  money  in  this  suit,  inasmuch  as  she  by 
her  own  showing  litis  paid  nothing  of  the 
amount,  and  she  would  only  be  entitled  to 
a  refund  of  what  she  had  actually  paid  to 
satisfy  the  joint  decree. 

With  regard  to  the  oUier  question,  we 
think  ou  the  authority  of  the  various  cases 
quoted  to  us  that,  where  it  is  possible  for 
the  Court  to  fix  the  amount  of  liability  of 
each  of  a  number  of  co-debtors  in  a  suit  for 
contribution,  the  Court  should  so  fix  that 
liability.  There  is  no  objection  raised  here 
on  the  part  of  the  respondent  that  the  three 
debtors  were  not  equally  liable.  No  issue 
was  fixed,  and  no  evidence  was  taken  on  this 
point  by  the  Judge,  but  the  vakeel  for  the 
respondent  intimates  to  us  that  his  client 
does  not  wish  to  make  any  objection  on  this 
part  of  the  case. 

We  think,  therefore,  that  the  Judge's 
order  ought  to  be  amended  so  far  that  all 
the  co-debtors  should  get  proportionate  share 
of  the  sum  of  Rs.  42-8-6  remitted  by  the 
decree-holders,  and  that  the  balance  due  under 
the  decree  (after  deducting  the  plaintiff's 
share)  should  be  apportioned  between  the 
two  remaining  judgment-debtors.  Ram  Churn 
Pandey  and  Bhurut  Pandey,  and  if  the 
Rs.  438-7  deposited  by  Bhurut  Pandey 
represents  the  half  share  due  from  him, 
he  will  be  absolved  from  the  plaintiff's  claim. 
Under  the  circumstances,  we  think  that 
each  party  ought  to  pay  his  own  costs.. 


The  Ist  April    1875. 
Present  : 

The    Iloii'ble    F.    A.     Glover    and    Romesh 
Cii under  Milter,  Judge*, 

Joint  Hindoo  Family — Acquisition  by  one  Member 
— Presumption  —  A  meen's  Inquiry, 

Regular  Appeals  from  a  decision  passed 
by  the  Judge  oj  East  Burdwan,  dated  the 
\st  July  1873. 

Case  No.  229  of  1873. 

Jngodiimba   Debia  and  others  (Defendants) 
Appellants, 

versus 
Rohinee  Debia  (Plaintiff)  Respondent. 

Baboos  Oopendro  Chunder  Rose  and  Bama 
Churn  Hanerjee   for  Appellants. 

Baboos  Sreenath  Dass  and    Taruck  Nath 
Dutt  for  Respondent. 

Case  No.  247  of  1873. 

Rohinee  Debia  (Plaintiff)  Appellant, 

versus 

Digambur  Chatterjee  and  others  (Defendants) 
Respondents, 

Baboos  Sreenath  Dass  and    Taruck    Nath 
Dutt  for  Appellant.. 

Baboos  Oopendro  Chunder  Rose  and  Bama 
Churn  Banerjee  for  Respondents. 

Property^  porchased  br  a  member  of  a  foiat  Hindoo 
family  in  his  own  name,  must  be  preeamed  to  haTe 
been  purchased  with  money  from  the  family  fund,  unl^s 
it  is  shown  that  the  money  came  from  the  separate 
fond»  of  the  purchaser. 

In  a  suit  in  which  the  Court  considers  it  necessary  to 
order  an  inaniry  by  a  Civil  Ameen  into  the  existence 
and  value  of  moveable  properties,  such  inquiry  cannot 
be  left  to  be  made  after  decree,  but  most  be  madt 
before  the  final  decree  is  drawn  up. 

Mitter,  J.  —  Thb  plaintiff,  Sreemutty 
Rohinee  Debia,  as  mother  and  guardian  of 
minor  Rakhal  Doss  Chatterjee,  brought  this 
suit  against  her  deceased  husband's  brothers 
Digambur,  Pitumbur,  and  MohesU  for  one- 
fourth  share  of  the  joint  property  originnllv 
held  and  owned  by  her  hnsliand  and  the 
tliree  aforesaid  defendants.  She  alleged  that 
her  husband  died  in  Kariick  1276,  and  in 
Aghran  1277,  the  defendants  forcibly  ex* 
polled  her  and  her  minor  son  from  the  family 
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house,  and  therwUy  deprived  them  from  llie 
joint  participntioa  iu  the  profits  of  the  joint 
pi-operty. 

The  defendniits  deny  the  fuct  of  disposses- 
sion, and  idlege  that  thej  are  willing  to  make 
oyer  to  the  plaintiff  the  minor's  share  of 
the  properties  which  n re  really  joint.  Then 
tlipy  describe  in  detail  the  several  properties 
which  constitute  their  separate  properties 
included  in  the  plaintifTs  claim.  They  fur- 
ther state  that  several  others  which  they 
specify  in  their  written  statement  are  not 
owned  and  held  by  the  brothers,  but  belong 
to  other  persons  not  parties  to  the  suit. 
Tliese  persons  ore  (1)  Ram  Ruttun,  son  of 
the  defendant  Digambur  ;  (2)  Mondakinee, 
Ram  Ruttun*8  wife  ;  (3)  Jugodumba,  wife  of 
the  defendant  Petamhur  ;  and  (4)  Ram  Dyal, 
sister's  son  of  the  defendants.  Ail  of  them 
having  intervened,  have  been  made  party 
defendants  to  this  suit. 

The  properties  claimed  consist  of  putnee 
and  durputnee  mehals,  jummai  and  lakheraj 
lands,  and  monies  due  under  bonds  and 
decrees,  seveial  moveable  properties  or  their 
value,  and  one-fourth  share  of  Rs.  9,827-8, 
which  has  been  realized  by  the  defend- 
fints  from  the  debtors  of  the  joint  family. 
With  respect  to  the  last  two  items,  the 
defendants  allege  that  the  moveable  pro* 
perties  and  a  major  portion  of  the  amount 
realized  from  debtors  were  divided  between 
the  co-sharers,  and  the  remainder  was  not 
iu  fact  a  debt  realized  on  account  of  the 
joint  family,  but  money  deposited  by  a  third 
party  with  the  plaintifi's  husband. 

The  District  Judge  in  the  Court  below 
held  that  all  the  properties  claimed,  with  the 
exception  of  Nos.  289  to  299  and  the  durput- 
nee  Mehal  Kooldehee,  belong  to  the  joint  family. 
With  respect  to  the  moveable  properties,  the 
Judge  observed  that  the  plaintitf  had  given 
no  evidence  of  their  existence  and  value. 
The  Judge,  however,  for  reasons  mentioned 
in  his  judgm'-nr,  was  of  opinion  that  the 
iillegniion  of  dispossession  made  in  the 
plaint  was  not  true,  and  that  the  suit  was 
most  needlessly  brought  through  the  evil 
advice  of  the  relatives  of  the  mother  of  the 
minor,  who,  he  was  inclined  to  hold,  was  not 
a  Ht  person  to  represent  the  minor's  interest 
as  guardian.  For  these  reasons  he  declined 
to  give  a  decree  for  possession,  but  merely 
declared  the  minor's  right  to  the  extent  of 
one-fourth  share  in  all  these  properties,  and 
directed  that  a  valuation  and  inventory  of 
the  personal  property  in  the  family  dwelling 
having  been  made  by  the  Civil  Court 
Aincen,  the  value  of  one- fourth  share  there- 


of be  awarded  to  the  plaintiff.  The  District 
Judge  directed  the  costs  to  be  borne  by  each 
party. 

Against  this  decree  all  the  parties  have 
appealed,  and  these  appeals  having  been 
brought  on  for  hearing  first  before  me  and 
Mr,  Justice  Markby,  we  were  of  opinion 
that  the  suit  could  not  go  on  unless  the 
minor  was  properly  represented  by  a  fit 
guardian,  and  as  the  District  Judge  had 
made  certain  strong  observations  against  the 
fitness  of  Rohinee  Debia  to  act  as  guardian 
of  the  minor,  we  thought  it  right  to  direct 
a  regular  inquiry  to  be  made  by  the  Lower 
Court  upon  that  matter.  That  inquiry  has 
since  been  made,  and  the  result  has  been 
favorable  to  tlie  claim  of  Rohinee  Debia  to 
act  as  guardian  of  her  minor  son.  No 
reason  has  been  shown  why  the  mother, 
the  natural  guardian,  should  in  this  particu- 
lar case  be  deemed  unfit  to  represent  the 
interests  of  her  minor  son.  We  shall,  there* 
fore,  in  disposing  of  these  appeals,  wholly 
disregard  the  observations  made  by  the 
Lower  Court  a«;ainst  the  fitness  of  Rohinee 
Debia  to  act  as  guardian  of  her  minor  son. 

Uf>on  the  merits  of  this  case,  we  agree 
with  the  District  Judge  for  the  reasons  men- 
tioned by  him  that  the  burden  of  proving 
that  the  properties  claimed  belong  exclu- 
sively to  the  defendants,  lies  upon  them. 
We  also  concur  with  him  in  thinking  that 
they  have  failed  to  discliarge  that  burden. 

From  the  evidence  we  gather  that  this 
joint  family  had  regularly  kept  account  books 
of  their  joint  transactions.  Although  no 
direct  evidence  has  been  adduced  as  to  the 
present  custody  of  these  books,  yet  from  the 
surrounding  circumstances  I  feel  no  hesita- 
tion in  coming  to  the  conclusion  that  (hey 
are  in  the  possession  of  the  defendants  who 
have  withheld  their  production.  They  have 
also  failed  to  produce  the  lowazima  papers, 
which,  if  their  case  be  true,  would  have 
shown  their  exclusive  possession.  This 
omission  on  their  part  tells  very  forcibly 
against  the  truth  of  their  case,  which  they 
have  only  attempted  to  support  by  the 
weakest  direct  evidence  possible.  Therefore, 
in  respect  of  the  properties  decreed  to  the 
plaintiff,  we  come  to  the  same  conclusion  at 
which  the  District  Judge  has  arrived. 

As  regards  the  dur putnee  Mehal  Kool- 
dehee, we  also  agree  with  the  Lower  Court 
in  thinking  that  the  plaintiff  is  not  entitle4 
to  a  share.  But  the  District  Judge  has 
awarded  iu  lieu  thereof  Rs.  l,4o7-4 
deposited  with  the  defendants  on  account 
of  the  minor.     We  think  that  the  minor  is 
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not  oulj  entitled  to  this  amouut,  but  also  to 
iu teres t  from  tlie  date  of  the  deposit  at  the 
rate  at  which  the  origiuul  loan  to  the  yendor 
of  this  mehal  had  been  advanced  bj  the 
joint  family. 

Next,  as  regards  the  properties  Nos.  289 
to  299,  which  huve  been  exclfided  from  tlie 
claim,  we  do  not  think  that  the  decision  of 
the  Lower  Court  is  correct.  They  were 
purchased  in  execution  of  a  decree  in  the 
name  of  Ram  Ruttun,  and  unless  it  be 
shown  that  the  purohnse-money  came  from 
the  separate  funds  of  Rum  Ruttuu,  the 
plaintiff  would  be  entitled  to  a  share  iu  ihem. 
It  st-ems  to  us  that  Riim  Ruttun  has  failed 
to  prove  that  fact.  Consequently,  it  must  be 
presumed  that  the  purchase-money  came 
from  the  joint  fund  of  the  family,  and  Uie 
plain  tiff  is  entitled  to  a  share.  The  fact 
that  the  sale  proceeds  have  been  taken  solely 
by  Rohinee  Dt-bia  ought  not  to  make 
any  difference,  because  by  her  wrongful  act, 
tlie  minor  ought  not  to  be  prejudiced.  If 
she  has  appropriated  them  to  her  private  use, 
that  would  render  her  liable  for  that  amount 
to  all  the  members  of  the  joiut  family.  We 
are  therefore  of  opinion  that  the  Judge's 
decision  upon  this  point  ought  to  be  reversed. 

Upon  the  question  of  costs  also,  we  think 
the  decision  of  the  Lower  Court  is  not  cor- 
rect. It  is  based  upon  the  finding  that  the 
plaintiff's  allegation  of  dispossessiou  has  not 
been  made  out.  Referring  to  the  eyidence 
adduced  upon  this  point,  we  are  of  opinion 
that  the  Judge's  conclusion  is  against  the 
weight  of  it.  Consequently,  there  is  no 
reason  why  the  plaintiff  should  not  obtain 
the  costs  of  tliis  suit. 

There  remains  to  notice  only  one  point 
i*ai8ed  in  appeal,  viz.,  that  the  Lower  Court 
is  in  error  in  leaving  the  inquiry  into  the 
existence  and  valuation  of  the  moveable  pro- 
perties to  be  made  by  the  Civil  Court  Ameen 
after  the  decree.  This  is  a  course  elearly 
not  warranted  by  the  provisions  of  the  Civil 
Procedure  Code.  This  inquiry  must  be  made 
before  the  final  decree  is  drawn  up.  We 
must,  therefore,  remand  this  case  to  the 
Lower  Court  to  complete  this- inquiry  and 
then  to  draw  up  a  final  decree  according  to 
the  result  of  that  inquiry  and  the  conclusions 
at  which  we  haye  arrived  upon  the  other 
contested  questions  in  the  case.  The  result 
therefore  is  that  the  plaintiff  is  entitled  to 
recover  possession  of  one-fourth  share  of  all 
the  properties  claimed  with  (he  exception  of 
Kooldeliee  property  No.  2.  With  respect  to 
the  monies  due  tinder  bonds  and  decrees,  the 
plaintiff  is  entitled  to  a  declaration  ihat  the 


minor's  share  is  one-fourth.  She  is  also 
entitled  on  behalf  of  her  son  to  a  decree  for 
money  against  the  original  defendants,  the 
amount  of  which  is  to  be  calculated  accord- 
ing to  the  directions  contained  in  our  judg- 
ment in  connection  with  her  claim  regarding 
items  Nos.  2,  280  to  285  mentioned  in  the 
schedule  of  the  plaint.  A  decree  is  also 
to  be  given  for  the  moveable  properties 
according  (o  the  result  of  the  inquiry  whidi 
we  have  directed  to  be  made.  The  phiiotiff 
is  entitled  to  costs  in  all  the  Courts  against 
the  original  defendants,  and  the  costs  of  the 
intervening  defendants  are  to  be  borne  by 
themselves. 


The  Ist  April  1875. 

Present : 

The  Hon'ble  C.  Pontifex  aud  G.  6.  Moiri^ 
Judges, 

Sale  of  Minor^s  Property  by  Quardian^Legal 
Necessity — Ex'parte  Decree  against  Minors, 

Case  No.  320  ^  1874. 

Special  Appeal  from  a  decision  passed  by 
the   Officiating  Judge  of  Bhaugulpore^ 

0  dated  the  30th  October  1873,  reversing 
a  decision  of  the  Subordinate  Judge  of 
that  district^  dated  the  9th  April  1873« 

Syud  Lootf  Hossein  and  others  (^Defendants) 
Appellants, 

versus 

Dursun  Lall  S»hoo  and  others  (Plaintiffs) 
Respondents, 

Mr,  C,  Gregory  for  Appellants. 

Baboo  Kalee  Mohun  Doss  for  Res|>oudeai8. 

The  mother  and  gnardUa  of  two  minors  borrowed 
Rs.  1,000,  ostensibly  for  tbeir  marriage  expensea.  Tbe 
lender  of  the  money  obuined  an  ex-parte  decree  against 
the  minors,  and  in  execution  attached  their  estate,  when 
the  mother,  in  order  to  sare  it  from  sale,  sold  ball  tbe 
estate  for  R».  2,600,  out  of  which  she  satisfied  tbe  dceree. 
One  of  the  minors  subsequently  brought  a  suit  against 
the  purchasers  to  set  aside  the  sale : 

Hbld  that  it  was  ^ligatory  on  the  defendants  to 
prove  that,  in  selling  the  property,  the  motber  aetcd 
under  an  unavoidable  necessity  in  the  interests  of 
her  minor  sons,  and  that  the  decree  against  tbe  minors 
was  such  as  would  bind  their  infc^ests. 

Pontifex^  J, — In  this  case  the  plaintijOT 
sues  to  set  aside  the  sale  of  his  2  aiinas 
share  iu  certain  property  sold  iu  the  year 
1858  by  his  mother  aud  guarSian. 

The  circumstauces  under  which  the  sale 
was  made  were  as  follow  : — The  plainiifiT  is 
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ooe  of  four  sons.     His   two  elder  brothers 
were  of  nge  wheu  their  father  died,  nnd  they 
separated  from  the  younger  brothers  nnd  the 
rootiier.     The    mother,    in    the  year    1856, 
borrowed   a  sum   of  money,    amounting    to 
about  Rs.  1,000,  ostensibly  for  the  benefit  of 
the  minors   for    their    mtirringe    expenses. 
The  lender  of  that  money  in  1858  obtiiined 
a  decree  against  the  minors   for   the  money 
so  lent :    that    decree   was   obtained   in   an 
undefended  suit.     Subsequently,  tiie  plaintiff 
iu  that  suit  took  out  execution,  and,  in  Af>ril 
1858,  a  sale  iu  execution  was  about  to  take 
plnce  of  I  he  8  annus  share  of  the  two  minors 
which  had     been  attuclied  by   the  plaintiff. 
In  order  to  save  tlie  property  from  being 
sold  at  auction  under  sucli   execution,   tlie 
mother   sold   4   annas   out   of  the  8  annas 
share  of  the  minors   to  the  present  defend- 
ants for    the  sum  of  Bs»  2,500,    and  sat- 
isfied   the   decree   with   part  thereof.     The 
plaintiff  now    brings  this  suit  to  set  aside 
tbe  sale  of  his   2  annas   shure  of  that  4 
anaas,  and  he  alleges  in  his  plaint  that  his 
mother,  as  guardian,  had  no  power  to  sell 
his  share,  inasmucli  as  there  was  no  neces- 
sity which  would  hsve  authorized  her  to  do 
so. 

We  are  of  opinion  that,,  as  the  sale  was 
made  during  the  minority  of  the  plaintiff  tfl 
a  time  when  he  could  know  nothing  of  the 
circumstances  of  the  cus**,  it  was  obligatory 
on  the  defendants  to  prove  that,  when  the 
original  loan  was  taken  by  the  widow,  it  was 
a  lonn  taken  for  the  benefit  of  the  infants. 
Mr.  Gregory,  iu  the  appeal  before  us,  has 
argued  that  there  was  no  such  onus  upon  the 
defendants  ;  and  that,  inasmuch  as  in  1858, 
there  was  an  actual  sale  in  execution  of  a 
decree  pending  against  the  property  of  the 
infants,  it  was  not  necessary  for  the  pur- 
chnser  of  the  4  annas  to  look  beyond  that 
decree  to  see  whether  it  bound  the  minora, 
and  he  referred  to  a  case  in  XXII  Weekly 
Reporter,  page  56,  as  supportinjr  that  view. 
That  case  is  n  decision  of  the  Privy  Council 
on  the  Mitliila  law,  and  is  a  case  in  which 
a  decree  had  been  obtained  against  a  father 
and  a  sale  made  under  it.  We  think  that 
case  has  no  bearing  on  the  present  one.  We 
repeat  that,  in  this  suit,  it  was  incumbent  on 
tlie  purchaser  to  satisfy  himself  that,  in  sell- 
ing the  property,  the  mother  acted  under  an 
unavoidable  necessity  in  the  interests  of  her 
minor  sons,  and  for  this  purpcse  it  would  be 
necessary  for.  him  to  ascertain  that  the 
decree  of  1858,  which  was  a  decree  against 
the  minor?,  was  such  a  decree  as  would  bind 
the  minor's  interests. 


In  the  first  Court  an  issue  was  raised 
whether  the  plaintiff's  father,  at  the  time  of 
his  death,  had  property,  the  produce  of  which 
was  sufficient  for  maintenance.  This  is  per- 
haps not  a  very  precise  issue  ;  but  the  obvi- 
ous intention  was  to  put  the  defendant  upon 
showing  that  there  was  no  sufficient  property 
left  by  the  plaintiff's  father  to  prevent  the 
widow  borrowing  this  sum  of  money  for  the 
interests  of  the  minors.  The  Moonsiff  found 
in  favor  of  the  plaintiff,  and  found,  upon 
his  view  of  the  evidence  before  him,  that 
the  original  decree  against  the  8  annas  was 
not  a  decree  which  validly  bound  the  miuor'^ 
interests. 

Against  that  decree,  the  plaintiff  appealed 
to  the  District  Judge,  who,  in  the  commeuce- 
mcnt   of  his  judgment,   states  what  in  his 
opinion  is  the  issue  between  the  parties.    He 
says  : — *  The  issue  in  this  case  is  the  validity 
of  a   Pale   made  by  the   mother   and  guar- 
dian  of  the   plaintiff  during  his  minority  ;'' 
and  he  says    that,    though    the    Subordinate 
Judge  has  not  laid  down  this  issue  very  pre- 
cisely,  the   point  on   which   the  case  turns, 
and  on  which   the  Subordinate  Judge   has 
decided  it,  is,  whether  such  necessity  existed 
as  would  justify   the  guardian   in  alienating 
the    property,   and   whether   the   purchaser 
sufficiently  satisfied  himself  of  the  existence 
of  such    necessity.     But   we  find    that  t|ie 
Judge  did  not  in  fact   try  that  issue.     He 
seems   to   have   thought   it   unnecessary   to 
decide   whether   the   original    decree  bound 
the  minor's  interest   in    the  8  annas.     But 
whether  it  did  or  did  not  bind  their  interest, 
he    found     that   the   original    decree   being 
only  for  Rs.   1,000,   the   sale  of  4  annas  for 
Rs.  2,500  to  a  person  who  he  states  was  the 
widow    of   the  guardian's  mokhtar  was  an 
improper  sale,  and  he  therefore  set  it  aside : 
and  he  states  at  the  end  of  his  judgment  that 
he  "has  not  considered  it  necessary  to  go  at 
"length   into   the   qtiestion   of  whether  the 
"decree   for   Rs.   980   was   one   which    the 
"minor  coold   fairly  repudiate.     This  point 
"  would  have  been  gone  into  had  the  present 
"suit  been  for  the  whole  properiy.    Plaintiff, 
"  howevf  r,  claims  only  half ;  an<l  as  the  other 
"half  remaining  iu   the  hands  of  the  pur- 
"  chaser  represents  a  sum   larger   than    that 
"  paid    in    liquidation    of    the    decree,    the 
"minor's  liability  on  account  of  that  decree 
"  need  not  be  carefully  scrutiuized." 

We  are  of  opinion  that  this  suit  was 
iustituted,  not  to  set  aside  (he  sale  to  the 
defendants  tis  n  fraudulent  sale  made  to  a 
mokhtar,  but  simply  to  set  aside  the  sale  as 
made  improperly  by  the  minor's  guardian. 
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The  whole  qoedtion  therefore  is,  was  the 
mioor's  interest  in  the  properly  bound  by 
that  decree  ander  whicli  execution  had  been 
iaken  out  in  1858,  to  prevent  a  sale  uuder 
which  execution  the  sale  to  the  defepdants 
was  made.  We  think  that  the  case  must  go 
back  for  the  Judge  to  try  upon  the  evidence 
on  the  record  the  issue  whether  or  not  the 
defendants,  upon  whom  the  onus  lay,  have 
proved  that  the  decree  under  which  execu- 
tion was  pending  in  1858  was  such  a  decree 
as  would  bind  the  minor's  interests.  If  it 
was  such  a  decree,  then  the  sale  to  the 
defendants  must  be  supported  ;  if  it  was  not 
such  a  decree,  then  the  sale  must  be  set  aside. 
The  costs  of  this  appeal  and  the  costs  in  the 
Lower  Courts  will  follow  the  result. 


The  2nd  April  1875. 
Present : 

The  Hou'ble  C.  Pomifex  nnd  G.  G.  Morris, 
Judges, 

.  Suit  for  Atsensment  of  Rent-^Juriif diction — 
Evidence  taken  in  Collector's  Court, 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore^  dated  the 
\Zth  March  1874,  modifying  a  decision 
of  the  Sudder  Moonsiffof  that  district, 
dated  the  ZOth  August  1873. 

Case  No.  897  of  1874. 

Gopee  Nath  Ghose  (Phiintiff)  Appellant, 

versus 

Kedar  Nath  Chuckerbutty  (Defendant) 
Respondent, 

Mr.  M,  L,  Sandel  and  Bahoo  Mohinee 
Mohun  Roy  for  Appellant. 

Baboos  Rash  Beharee  Ghose  and  Taruck 
Nath  Dutt  for  Respondeat. 

Case  No.  1271  of  1874. 

Kedar  Nath  Chuckerbutty  (Defendant) 

Appellant, 

versus 

Gopee  Nath  Ghose  (Plaintiff)  Respondent. 

Baboos  Rash  Beharee  Ghose  and  Taruck 

Nath  Dutt  for  Appellant. 

Mr,  M.  L,  Sandel  and  Baboo  Mohinee 

MohUn  Roy  for  Respondent. 
A  snit  for  arrears  of  rent  of  land  for  which  oo  rent 
has  ever  been  paid,  where  plaintiff  asks  also  for  assess- 
ment of  the  rate  of  rent,  is  not  cognizoble  in  the  Small 
Cause  Coort. 


In  such  a  case  where  the  tenore  had  oomroenced  thirtT 
years  previoosly,  and  hfid  been  in  the  possession  of  defend- 
ant's grandfather,  father,  and  himself  without  anj  rent 
iiaving  been  paid,  hkld  that,  in  deciding  whether  the 
relation  of  landlord  and  tenant  existed  between  the 
parties,  the  Civil  Conrt  was  entitled  to  look  at  evidence 
taken  in  the  Collector's  Court  being  that  of  witnesses 
who  had  been  examined  and  cross-examined  by  the 
present  defendant  when  the  suit  was  originally  tried 
there. 

Pontifex,  J. — In  this  case  the  plaint  ilf 
sues  for  arrears  of  rent  for  three  years. 
Originally  he  brought  five  several  suits  in 
the  Collec'or*s  Court  to  enhance  the  rent  of 
this  very  land,  Ex-parte  decrees  were  passed 
in  three  of  these  suits ;  one  suit  was  dis- 
missed, and  one  was  appealed  nnd  came 
before  this  Court,  and  it  was  ultimntely  held 
that  the  Collector  had  no  jurisdiction  to 
try  that  case.  The  present  suit  was  then 
brought  in  the  Civil  Court,  nnd  was  for  three 
years'  arrears  of  rent  at  the  rates  sought  in 
the  Collector's  Court. 

It  is  objected  now  before  us  for  the  first 
time  that  properly  this  suit  ought  to  have 
been  brought  in  the  Small  Cause  Court ;. 
but  seeing  that  it  is  the  case  of  both  parties 
tliat  no  rent  wds  ever  paid  for  any  part  of 
this  land,  and  seeing  that  this  was  a  suit 
not  only  for  pnymeut  of  arrears,  but  for 
afvessment  of  rent  at  the  rnte  for  which 
arretirs  were  claimed  before,  we  are  of  opi- 
nion that  it  is  not  a  suit  congnizable  in  the 
Small  Cause  Court. 

After  its  institution  in  the  Civil  Court, 
an  appeal  was  made  to  this  Court,  and  the 
Judges  of  the  Division  Bench,  who  heard  the 
appeal,  remanded  the  case  by  iheir  order  of  tlie 
3rd  of  August  1872.  We  aie  clearly 
of  opinion  ttiat  wo  cannot  go  behind  that 
order.  The  lenrned  Judtres  on  that  occasion 
said  that  the  land  consisted  of  three  plots. 
One  plot,  which  they  called  A,  they  paid  the 
defendants  claimed  as  brahmottur  hmd,  and 
the  second  and  third  plotp,  which  they  call^-d 
B  and  C,  ihey  said  the  defendants  claimed 
as  mokururee,  B  being  covtred  by  the  three 
eX'parte  dectees.  They  remanded  the  case 
to  the  Lower  Court  with  this  order  : — "  It  will 
"therefore  bo  for  the  Lower  Court  to 
"determine  whether  in  respect  of  plot  A, 
"  the  relation  of  landlord  and  tenant  did  exist 
'* between  ihe  parties;  and  if  so,  what  was 
"  the  fair  and  equitable  rent. 

"  In  regard  to  plot  B,  the  Lower  Court 
"  is  to  find  whether  the  allegation  of  mokar- 
"  uree  is  proved  or  not  ;  and  if  not,  whether 
**  the  rents  awarded  by  ex-parte  decrees  are 
*'  fair  and  equitable ;  and  if  not,  what  is  ihe 
**  fair  and  equitable  rent. 

**  The  same  remarks  apply  to  plot  C." 


Digitized  by 


Google 


1875.] 


Civil 


THE    WBBKLT    REPORTER. 


Rulings. 


427 


Oq  that  remand,  both  the  Cour(8  below 
kaye  held,  in  respect  of  plot  A,  that  it  is 
Bot  brahinottur  liind,  but  (hat  the  relation 
of  landlord  and  tenant  did  exist  between 
ihe  parties. 

An  objection  has  been  made  before  us 
that  the  Lower  Courts  in  coming  to  that 
decision  based  their  finding  on  certain  evi- 
dt'uce  which  was  taken  in  the  Collector's 
Court,  being  the  evidence  of  three  witnesses 
who  were  examined  in  the  Collector's  Court, 
and  cross-examined  bj  the  present  defendant. 
We  think  that  under  tlie  circumstances  of 
tiie  case,  the  tenure  having  commenced 
tiiirty  years  ago,  and  having  been  in  the 
possession  of  the  defendant's  grandfather, 
father,  and  himself  without  any  rent  having 
been  paid  for  it,  the  Judge  was  entitled  to  look 
at  that  evidence  for  the  purpose  of  deciding 
whether  the  relation  of  landlord  and  tenant 
did  exiiit.  There  was  evidence,  therefore, 
on  which  the  Conrts  below  could  come  to 
that  finding,  and  this  being  a  special  appeal 
we  cannot  go  behind  that  finding. 

Then,  with  respect  to  plots  B  and  C,  both 
the  Courts  have  held  that  the  defendant  has 
failed  to  prove  the  mokururee.  The  ques- 
tion, therefore,  which  now  arises  is,  whether 
the  findings  of  the  Lower  Conrts  have  been 
in  accordance  with  the  remand  order.  The 
Muonsiff  found,  wiih  respect  to  plot  A, 
that  the  rent  reservable  was  a  particular 
sum.  Upon  appeal  from  that  finding  the 
Judge  held  that  such  sum  was  the  fair 
and  equitable  tent  at  the  present  day,  but 
that  it  was  not  the  meaning  of  the  Court 
which  remanded  the  case  to  ascertain  the 
rate  of  the  prese^t  day  ;  and  that  the  fair 
and  equitable  rate  intended  by  the  remand 
order  was  the  rate  which  would  have  been 
imposed  when  the  tenancy  was  first  created. 

We  quite  agree  with  the  argument  of 
the  defendant's  pleader  that,  in  determining 
what  should  be  the  fair  rent,  all  the  circum- 
stances should  be  taken  into  account.  Wc 
think  it  is  a  mat^'rial  circumstance  that  the 
defendant  met  the  plaintifi^s  case,  not  by 
admitting  that  there  was  the  rolfition  of 
Inndlord  and  tenant,  but  by  asserting  that 
they  have  o  positive  title  which  the  plaintifi* 
could  not  defeat ;  and  when  this  Court  sent 
the  case  back,  the  fair  and  equitable  rent 
which  it  intended  should  be  as^iessed  was 
the  fair  and  equitable  rent  on  such  lands  at 
tli(«  present  day.  This  opinion  also  affects  the 
finding  as  to  plots  B  and  C»  on  which  plots 
both  the  Lower  Courts  have  held  that  only 
a  rent  of  8  annas  could  be  reserved  ;  that 
being   the  rent   imposed  at  the .  time  of  the 


original  lease  thirty  years  ago*  We  are  of 
opinion  that  that  was  not  tho  intention  of 
the  Bench  which  remanded  the  case. 

It  must  be  remembered  that,  with  respect 
to  plot  B,  suits  for  enhancement  had  been 
brought  in  the  Collector's  Court.  Those  suit» 
must  have  been  for  rates  payable  at  the  present 
day,  and  in  the  remand  order  the  Bench 
makes  express  reference  to  the  rent  given 
*in  the  ex'pafte  decrees,  which  must  havc^ 
been  according  to  a  valuation  at  the  present 
day.  If  it  was  intended  that  the  rent  which 
was  payable  at  the  commencement  of  the 
lease  was  to  be  reserved,  the  Judges  who 
remanded  the  case  would  have  said  so.  Not 
having  said  so,  and  having  left  the  Lower 
Courts  to  find  what  was  the  fair  and  equit- 
able rent,  we  are  of  opinion  that  they 
intended  that  rent  should  be  assessed  occord- 
ing  to  the  rates  prevailing  now. 

As,  however,  both  the  Courts  have  founds 
with  respect  to  plots  B  and  C,  that  the  rent 
could  only  be  8  annas  reserved  in  the  ori^ 
ginal  lease,  we  must  remand  that  part  of 
the  case  for  them  to  try  what  is  the  fair  and 
equitable  rent  to  be  paid  on  such  lands  at 
the  present  day. 

The  plain tifiTs  appeal  will  be  decreed  with 
costs  in  this  Court  and  in  the  Courts  below, 
and  the  defendant's  appeal  will  be  dis- 
missed with  costs.  The  further  costs 
in  the  Courts  below  will  be  left  to  tho 
discretion  of  those  Courts. 


The  2nd  April  1875. 

Present : 

The  Hon'hle  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges^ 

Attachment  of  Prospective  Right  of  Maintenance 
-^Act  VUl  of  1859  *.  205. 

Case  No.  43  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun^  dated 
the  \Uh  December  1873. 

Monessur  Doss  (Plaintifi^)  Appellant^ 

versus 

Maharajah  Kishen  Protab  Shahee  and  another 

(Defendants)  Respondents, 

Baboos  Hem  Chunder  Banerjeetind  Chunder 
31  ad  hub  Ghose  for  Appellant. 

5Ir.  R.  T.  Allan  and  Haboo  Unnoda  Per  shad 
Banerjee  for  Respondents. 

A  prospective  right  of  maintennnce  cannot  be  attached, 
ami  a  contingency  of  this  kind  U  not  inoluded  in  Act 
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Vni  of  1859  8.  205  as  somethiog  capable  of  attach- 
ment. 

Glover^  Jl— Thb  plainiiff  (appellant)  held 
a  decree  ogainst  Beer  Pertnb  Sahni,  a  relative 
and  pensioner  of  the  Hatwa  Rajah,  and  in 
execution  thereof  attached  prospectively  the 
allowance  of  his  judgment-debtor  from  the 
Bajaii  which  was  Rs.  1,000  monthly  from 
January  to  July  1871.  This  was  done  in 
July  1870,  The  right  of  the  judgment-^ 
debtor  in  this  allowance  was  aflterwnrds  put 
up  for  sale  in  execution,  and  was  purchused 
by  the  plaintiff  for  something  over  Rs.  3,000. 

The  point  we  have  to  decide  in  this  appeal 
is  whether  there  was  any  valid  attachment 
subsisting  of  the  judgment-debtor's  main- 
tenance allowance  for  the  six  months  of  the 
year  1871. 

The  order  of  attachment,  made  on  the  8th 
of  July  1870,  was  set  aside  on  the  petition 
of  the  debtor  on  the  12tli  of  September 
following.  It  has  been  contended  fur  the 
plaintiff  (appellant)  that  this  order  was  in  its 
turn  reversed  by  the  High  Courr«  and  the 
original  attachment  revived,  but  this  is  not 
80.  The  High  Court  made  no  order  affirm- 
ing the  attachment,  on  the  contrary  it  stated 
as  a  known  rule  of  law  that  a  prospective 
I'jght  of  maintenance  could  not  be  attached  ; 
but  it  in  view  of  all  the  circumstances  of 
ihe  case  pointed  out  a  way  in  which  the 
creditors  could  be  eventually  satisfied  whilst 
the  debtor  still  retained  enough  of  his  allow- 
ance to  live  on,  and  the  Court  directed  that 
the  Rajah  should  be  called  upon  to  pay  to 
such  persons  as  the  Judge  might  direct  a 
certain  proportion  of  the  allowance  month 
by  month  as  it  became  due.  Nothing  seems 
to  have  been  done,  however,  till  April  1871 
when  the  Judge  informed  the  Rajah  that 
he  intended  on  the  12th  of  May  following 
to  make  an  order  fixing  the  several  amounts 
to  be  paid  to  the  debtor  for  -his  maintenance 
and  into  Court  for  the  satisfaction  of  his 
creditors.  In  reply  to  this,  the  Rajah  pro- 
fessed his  willingness  to  pay  the  allowance 
as  directed  from  December  1871,  alleging 
that  the  allowance  for  the  preceding  months 
had  been  already  paid  in  advance  to  Pertab 
Sahoi.  There  is  evidence  of  these  payments 
pn  the  record,  and  we  see  no  reason  to  differ 
from  the  finding  of  the  Subordinate  Judge 
that  these  payments  were  really  made  to 
Pertab  Snhai.  No  attempt  has  been  made 
on  the  part  of  the  plaiutiff  to  show  that 
these  payments  were  otherwise  than  bonhfide 
on  the  part  of  the  Rajah.  It  may  be  that 
he  was  not  unwilling  to  serve  his  relative  at 
the  expense  of  the  laiter's  creditors  ;  but  as 


there  was   no   attacliment  existing  on    the 
maintenance  allowance,  the  Rnjah  could  law- 
fully pay  it  to  the  recipient  in  any  way  he 
liked.     The  claim  of  the  plaiutiff  is  against 
the  allowance  for  the  months  of  January  to 
July   1871  :  the  greater  part  of  this  woald 
already  have  been  paid  as  a  matter  of  course 
before  the  Judge's  order  reached  the  Rajah, 
and  there  was  nothing  to  prevent  payment 
of    the   rest   in   advance   before  the  Judge 
forbad  any   further  appropriation.     In  fact, 
the    only    way    (no   fraud  being  proved)   in 
which  the  plaintiff  can  have  a  claim   to  tliis 
money  is  by  showing  that  tlie  attachment 
of  July  1870  subsisted  throughout,  and  in 
this  he  has  altogether  failed.     He  tries  to 
make  out  that  the  High  Court's  order  re- 
imposed  the  attachment,  but  this,  as  we  hnve 
before  remarked,  neither  was  nor  could  have 
been    the  case.     Moreover,   Section  205  of 
the  Procedure  Code  does  not  include  a  con- 
tingency  of    this   kind   as  something    that 
could    be    attached.       We   think   that    the 
Subordinate  Judge  was  right ;   that    there 
never  was  any  valid  attachment  of  tlie  judg- 
ment-debtor's allowance.     If  there  ever  was 
such  attachment,  it  had  ceased  in   1870,  and 
was  never  re-imposed.     What  the  plaintiff 
bought  in  execution  was  the  right  to  get  his 
money    from   the  allowance  of    the  debtor 
after  it  was  paid   to  him,  a  right  that  he 
always  had  :   he  bought  no  lien  on  the  salary 
not  due. 
The  appeal  must  be  dismissed  with  coats. 


The  5th  April  1875. 

Preseni  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chuuder  Mitter,  Judges. 

Indigo  '^Ijmalee  Lands  —  Consent  of  Rjfols, 
Case  No.  893  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Bhaugnlpore^  dated  the 
21th  January  1874,  reversing  a  decision 
of  the  Officiating  Additional  Moonsiff 
of  Begooserai^  dated  the  29th  May  1873. 

Hunooman  Singh  and  another  (Plaintiffs) 
Appellants^ 

versus 

Mr.  L.  Crowdie  and  others  (Defendants) 
Respondents, 

Baboos  Obhoy  Churn  Bose  and  Nil  Madkmi 
Sen  for  Appellants. 

Mr.  M.  L.  Sandel  for  Respondents. 
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A  crop  sach  «8  indigo,  which  is  incapable  of  bein<^ 
profitably  attached  lor  arrears  of  rent,  may  be  grown 
on  ijraalee  land  with  the  consent  of  the  ryots. 

Glover y  J, — This  was  a  suit  by  one  of  the 
proprietors  of  Mouzuhs  Mnjhoulrnm  niul 
Huiisy  for  im  injunction  to  restrain  the 
defeminnt  No.  1  Mr.  Crowdit*,  nu  indigo 
planter  in  tho  district,  from  sowing  indigo 
in  cenaiu  khodicHSt  lands  belonging  to  the 
joint  proprietors  of  those  mouznhs,  and  like- 
wise in  other  hinds  which  are  said  to  be  the 
ijinalee  Unils  of  the  estate  in  the  possession 
of  culiivnting  ryots.  The  defence  was  that 
th'*  khodkast  land  in  whicii  indigo  was  sown 
was  the  separate  property  of  the  other  share- 
hohlers  with  whom  tlie  defendant  had  come 
to  terms  for  tiie  purpose  ;  and  that  as  the 
ryo:s  of  the  ijmaleo  lands  had  consented  to 
the  defendant's  sowing  indigo  in  it,  tho 
proprietors  had  no  right  to  prevent  his  doing 
so.  The  Moonsiff  considered  tiiat  the  defend- 
nnt  could  not  sow  indigo  without  the  consent 
of  all  the  proprietors  of  the  moiizah  and 
granted  the  injunction.  On  appeal  the  Judge 
reversed  that  order  on  two  grounds  :  first, 
because  he  found  it  proved  that  the  khodkast 
land  in  which  the  defendant  sowed  indigo 
was  tho  separate  property  of  the  joitit  owners 
of  the  estate,  niul  that  the  plaintiff  had  n'> 
concern  with  this  land;  and,  secondly,  because 
lie  considered  that  the  consent  of  the  ryots 
Imd  been  obtained  for  sowing  indigo  in  the 
ijmnlee  lands. 

With  regard  to  the  khodkast  land  there 
is  no  objection  taken  before  us. 

Willi  regard  to  the  ijmalee  land  cultivated 
hy  ryots,  we  ar.^  referred  to  a  similar  case 
lo  lie  found  in  XVI  Weekly  Reporter,  page 
41,  to  which  the  present  defendant  was  a 
ptirty.  In  that  case  it  was  held,  with  regard 
10  tlie  cultivatiou  of  indigo  upon  lyotee  land, 
iliftt  the  defendant  had  no  right  without  the 
consent  of  the  co-shnrers  to  grow  a  crop 
which  was  not  capable  of  being  profitably 
attached  for  arrears  of  rent,  that  indigo 
plant  was  a  crop  which  was  valueless  except 
when  converted  into  the  manufactured  article, 
jni«l  that  growing  such  a  valueless  ciop  was 
tantamount  to  an  entire  alteration  of  the 
condition  of  tho  joint  property.  This  would 
be  a  rase  very  much  in  point  if  the  facts 
were  the  sumo.  But  the  dictum  of  law  laid 
down  in  the  first  part  of  the  decision  is  so 
far  OS  this  case  is  concerned  quidified  by  the 
words  found  at  the  end  of  the  judgment 
where  the  learned  Judges  say  : — "  We  think 
*'  that  the  defendimt  should  be  restrained 
"  from  growing  or  causing  to  be  gro  vn  indigo 
''on  the  ijmalee  lands  without  the  consent 


**of  all  the  proprietors  or  ryois  who  hold 
"tenures  in  the  ijnmlee  lands."  Now  in  the 
present  case  the  Judge  states  in  his  judgment, 
and  the  fact  was  not  disputed,  that  the 
consent  of  the  ryots  Iiad  been  obtained  by 
the  defendant.  And  in  another  part  of  his 
judgment  he  says  : — "  In  this  case  the  consent 
"  of  the  ryots  appears  to  have  been  obtained." 
It  is  urged  that  this  finding  was  come  to 
upon  no  evidence.  But  the  plaintiff  came 
to  Court  desiring  that  the  defendant  might 
be  restrained  from  growing  indigo  on  this 
particular  land  on  the  ground  that  ho  had 
forcibly  compelled  the  ryots  to  sow  it.  It 
was  therefore  for  the  plaintiff  to  prove  the 
fact  that  indigo  had  been  grown  in  the  ijmalee 
lands  against  the  consent  of  the  tenants  in 
possession  thereof,  and  as  to  this  there  is 
absolutely  no  evidence  whatever.  The 
Judge's  decision  is  therefore  correct  and 
must  be  affirmed  with  cost-*. 


[Privy  Council  Judgment.] 

The  11th  March   1875. 

Present  : 

Sir  James  W.  C'»lvilo,  Sir   Barnes  Peacock, 
ntid  Sir  Montague  E.  Smith. 

Arbitration  Award-- A(^    VI IT  of  1859  ss.    324 
Sc  Z'25^ Appeal^ Resignation  of  Arbitrator. 

On  Aftpealfrom  the  High    Court  of  Judi- 
cature at  Fort  William  in   /bengal* 
Maharajah  Joymungul  Singh  Baludoor 
versus 
Mohuu  Ram  Marwaree. 

A  suit  having  been  referred  by  the  District  Judge  to 
arbitration,  the  arbitrators  made  their  award,  and  the 
Judge  passed  a  decree  in  conformity  therewith.  That 
decree  on  appeal  was  set  aside  for  irre^uUrity,  the 
award  having  been  signed  by  the  arbitrators  pepurately 
and  ten  days  not  having  been  allowed  for  objections; 
and  the  case  was  remaiKled  with  ti  view  to  these  defects 
being  cored.  On  remand  one  of  the  arbitrators  in  a 
letter  to  the  Judge  tendered  resignation;  but  was  in- 
duced to  withdraw  it.  The  award  was  tben  properl}'^ 
signed  and,  after  objections  heard,  duly  adjudicated  upon 
under  Act  VIII  of  1859  ss.  S24  and  325.  A  decree  was 
then  passed  : 

Held,  that  no  appeal  lay  from  this  decision  to  the 
High  Court,  and  A  fortiot*i  none  lay  to  the  Privy  Coun- 
cil. 

Held,  that  the  arbitrator,  who  first  tendered  and 
then  withdrew  his  resignation,  did  not  formally  divest 
himself  of  his  character  of  arbitrator,  and  was  therefore 
not/uncltis  officio  when  he  signed  the  award. 

This  is  an  appeal  against  n  judgment  of 
the    High    Court,    dated    the    18th  January 

*  Remand  order  by  Kemp  and  E.  Jackson,  JJ.,  6fh 
March  1868 ;  second  remand  order  by  Norman  and  IC. 
Jackson,  J  J.,  14  th  September  18G9,  12  W.  R.,  397, 
decided  by  Norman  and  liOch,  JJ.,  18lh  January  1871. 
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1871,  which  disinisscd  nn  nppcnl  lh»t  hnd 
l)een  brought  ngninst  n  jiuljrmeiit  of  the 
Zilloh  Jiidtre  of  Blmugulpoie,  dated  (ho  Ist 
Februnry  1870. 

The  circumstances  out  of  which  this 
nppeal  arises  are  shortly  these: — The  re- 
spondent, who  is  a  mahajun,  sued  the  appel- 
lant, who  is  a  person  of  high  rank  in  the 
distiict,  for  the  balance  of  an  account 
arising  out  of  transiictiona  between  them. 
That  suit  was  first  dismissed.  Tiiere  was  an 
appeal  l>y  the  respondent  from  that  decision 
10  the  Higli  Court,  and  the  High  Court  re- 
manded the  case  for  re-trial  to  tiie  Zillah 
Judge  with  certain  directions.  Upon  its 
coming  back  to  the  Judge,  it  was  sngj^ested 
by  him  that  all  matters  in  dispute  should  be 
referred  to  arbilrati(»n  ;  and  that  was  done 
by  thecouR'nt  of  the  parties, — the  nrbitrators 
being  a  European  gentleman,  formerly  the 
Judge  of  Bhaugulpore,  and  a  member  of  the 
Bengal  Civil  Service,  and  a  Mahi»mfdaii  who 
exercised  judicial  functions  in  the  district  as 
the  Judge  of  the  Small  Cause  Court.  Those 
gentlemen  entered  upon  the  inquiry,  and  in 
tiie  course  of  it  certain  books  of  account 
which  had  been  produced  by  the  plaintiff 
were,  on  his  application,  ^iven  back  to  liim. 
He  took  them  out  of  the  hands  of  the  arbi- 
trators, meaning,  as  he  says,  to  bring  them 
back  5  but  they  were,  according  to  his  ac- 
count of  what  happened  afterwards,  taken 
from  him  by  violence  ;  and  in  any  case  they 
disappeared,  and  have  not  since  been  foi  th- 
comiiig.  The  arbitrators,  however,  made 
their  award.  It  is  not  necessary  to  state  in 
detail  the  form  in  which  it  was  made.  It 
suffices  to  say  that  they  did  not  sign  that 
award,  as  first  made,  together.  The  Maho- 
medan  Judge  first  expressed  his  opinion, 
and  after  going  through  the  facts  statt  d  that 
in  his  opinion  the  balance  found  by  him  to 
be  due  should  be  paid  by  the  appellant  to 
the  respondent.  It  then  went  to  Mr. 
Sandys,  the  other  arbitrator,  who  seems  to 
have  made  further  inquiry,  and  to  have  had 
some  communication  on  the  subjtct  with  his 
co-arbitrator.  But  the  award  was  on  tbat 
occasion  signed  by  them  separately.  It  was 
then  filed  in  the  Zillah  Court,  and  the  Judge 
passed  a  decree  in  conformity  wi«h  it.  From 
that  decree  tin  re  was  an  appeal  to  the  High 
Court,  and  the  decree  was  set  aside,  and 
properly  set  aside,  by  the  High  Court, 
apparently  on  two  grounds.  The  first  was 
that  the  Jud^e  had  proceeded  irregularly, 
inasmuch  as  he  had  passed  his  d»croe  without 
allowing  the  parties  the  ten  days  for  bring- 
ing   in   o'joct'ons    to  an   award    which    the 


Code  of  Procedure  allows  them.  The  other 
ground  on  which  the  learned  Judges  of  the 
High  Court,  or  at  least  Mr.  Justice  Nommo, 
proceeded,  was  that  the  awari)  wns  alto- 
gether informal,  inasmuch  as  it  had  been 
signed  by  the  arbitrators  separately.  The 
result  of  that  proceeding  in  the  High  Coon 
was  that  the  judgment  appealed  against  wis 
reversed  with  costs,  and  the  case  sent  back 
to  the  Zillah  Judge, — Mr.  Justice  Norman 
observing  : — "  The  Judge  will  consider 
*•  whether  it  would  not  be  proper  to  send 
'*  back  the  papers  signed  in  pursuance  of  his 
"  former  suggestion  that  an  award  may  be 
"  duly  and  regularly  signed  by  the  arbitrators 
**  in  the  presence  of  each  other."  And  in 
another  passage  he  said  : — **  We  leave  it  to 
"  the  Judge,  on  hearing  any  objections  made 
*'  by  the  defendant,  or  on  the  application  of 
**  the  plaintiff  for  that  purpose,  to  remit  the 
"  award  to  the  arbitrators  under  the  provi- 
"sions  of  the  d23rd  Section,  if  he  thinks 
"  that  the  ends  of  justice  will  be  served 
"  thereby  "  Tlie  other  Judge,  Mr.  Justice 
Elphinstone  Jackson,  after  expressing  a 
doubt  whether  there  was  any  informality  in 
the  separate  signature  by  the  arbitrators, 
says  : — "  As,  however,  my  learned  colleague 
'*  is  of  an  opposite  opinion,  I  am  ready  to 
**  concur  witli  him  in  remanding  this  case  to 
**  the  Judge,  in  order  that  he  may  take  steps 
"  to  have  the  award  formally  signed  by  the 
'*  arbitrators  at  the  samo  time,  and  not  on 
"  different  dates.  I  think  also  that  tliere 
**  must  be  a  remand,  in  order  that  the  appel- 
**  lant  may  obtain  ten  days'  time  after  tlie 
"  award  is  signed  within  which  to  prefer  any 
"  objection  he  can  legally  urge  ngninst  the 
**  award." 

Now,  Mr.  Doyne  has  pressed  strongly 
upon  th^ir  Lordships  that  the  intention  of 
the  Court  in  making  this  rt^mand  ira^  that 
thf'  case  should  jjo  hack  again  to  the  arbi- 
trators for  re-consideration  and  re->Mljii<lica- 
tiou  before  it  came  at  all  before  the  Judge 
ill  the  shape  of  ati  award,  and  that  it  was  an 
essential  part  of  that  proceeding  that  the 
missing  b-'oks  should  be  produced  and  con- 
sidered by  the  arbitrators,  or  that,  if  they 
could  not  be  produced,  their  loss  should  be 
in  some  manner  enquired  into  and  accounted 
for.  But  thfir  Lordships  do  not  take  that 
view  of  the  order  of  remand.  It  seems  to 
them  clear,  upon  the  face  of  the  judgments 
of  the  learned  Judges,  that  their  iut^^ntion 
was  that  the  case  should  go  back  to  the 
Judge  ;  that  he  should  in  the  first  instance 
have  the  award  put  into  a  formal  shape  by 
getting    it    signed    by    both    the    jirliiiii'oi^ 
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together  ;  ilint  wlien  fo  bi«iiie<.l  it  sIiouUl  be 
regularly  filed  ;  that  the  parties  should  have 
teu  duys  witiiiu  whicli  to  take  tlieir  ol'jec- 
tioiip,  wheiher  founded  ou  the  nbstrnctioii  of 
the  books,  or  auy  other  legal  ground,  to  the 
validity  of  the  award  ;  and  that  the  Judge 
should  then  proceed  to  adjudicate  upou  those 
obj'^ctioiij'.  He  himself  seems  to  have  taken 
that  view  of  liis  duty,  and  ho  accordingly 
proposed  (o  have  the  award  signed  by  both 
the  aroitiators  in  his  presence.  Tlieu  arose 
a  new  difficulty.  Mr.  Saudyp,  taking  excep- 
tion to  some  things  that  iiad  been  done, 
wrote  A  letter  to  the  Judge,  in  which,  after 
stating  these  objections,  he  says  : — "  Under 
**  the  circumstances  above  detailed,  I  feel 
"  that  I  cannot  with  auy  seemly  propriety 
''continue  to  act  any  longer  in  this  nrbitra- 
"tiou  ;  and  in  the  perplexity  this  gives  rise 
"to,  I  can  discover  no  otiur  alternative  to 
''be  left  me  than  heiewith  to  submit  my 
''resignation."  The  Judge  was  very  un- 
willing to  accept  that  resignation,  and  in- 
duced Mr.  Sandys  to  withdraw  it.  The 
result  was  that  Mr.  Sandys  and  the  Mnho- 
medan  gentleman  came  before  the  Judo;e  ; 
they  signed  the  award  ;  the  award  was  then 
regularly  placed  upon  the  file  of  the  Court, 
and  formal  objections  wero  brontiht  in  by 
the  appellant.  One  of  these  oljf^ctions,  the 
5tb,  vias  that  the  act  of  the  Moulvie  (the 
Mnliomedan  arbitrator)  in  allowing  the  I 
plaintiff  to  take  away  his  books  was  an  , 
irregular  and  illegal  proceeding,  and  amount- 
ed to  such  misconduct  as  would  vitiate  the  | 
award.  The  Judge  adjudicated  tipon  thoae 
objections,  under  the  324th  and  32oth  Sec- 
tions of  tlie  Code  of  Procedure,  and  over- 
ruled them.  He  then  made  a  decree  in  con- 
fonnity  with  the  award,  j^oing  neither 
beyond  it,  nor  altering  it  in  any  way.  Upon 
(hat  there  was  a  final  appeal  to  the-  High 
Court,  which  resulted  in  the  judgment  now 
under  appeal. 

Their  Lordships  entirely  concur  with  the 
first  point  taken  by  the  learned  Judges  of 
the  High  Court,  namely,  that  the  appeal  was 
an  appeal  against  the  jndgmetit  pa^ssed  in 
pursuance  of  an  award  made  by  the  arbitra- 
tors ;  and  that  the  judgment,  being  in 
accordance  with  the  award,  was,  under  the 
325th  Section  of  the  Code  of  Procedure, 
final.  If  this  were  so,  it  follows  that  no 
appeal  lay  against  lliat  decision  of  the 
Judge  to  the  Court  ;  and,  a  fortiori,  thai 
this  appeal  from  the  judgment  of  the  High 
Court  cannot  be  maintained.  Their  Lord- 
ships have  already  dealt  with  the  objection 
raised  by  Mr.  Doyoe,  to  the  effect  that  the 


award  was  not  in  fact  an  award  within  the 
meaning  of  the  Code  of  Procedure,  inas- 
much as  it  had  not  been  made  pursuant  to 
the  instructions  with  which  the  case  was 
remanded  ;  and  that  the  arbitrators  ought 
again  to  have  considered  the  questions  refer- 
red to  them  with  the  books,  if  they  could 
get  them,  or  to  have  pursued  the  inquiry 
concerning  the  books.  Therefore,  it  is  not 
nec**ssary  to  say  more  upon  that  point. 

It  was,  however,  further  objected  that 
the  award  was  informal,  and  not  properly 
the  subject  of  a  final  adjudication  by  the 
Judge,  because  Mr.  Sandys,  at  the  time 
when  he  signed  it,  was  functus  officio. 
But  their  Lordships,  looking  to  the  mode  in 
which  he  merely  tendered  his  resignation  to 
the  Judge  in  a  letter  addressed  to  him,  and 
afterwards  withdrew  it  at  the  request  of  the 
Judge,  are  of  opinion  that  he  never  formally 
divested  himself  of  his  character  of  arbi- 
trator ;  and  concur  with  the  High  Court  in 
thinking  that  the  award  was  a  formal  award; 
that,  there  has  beeti  an  adjudication  as  to  its 
validity,   and    that  that  adjudication  is  final. 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  to  afiirm  the  judgment 
of  the  High  Court,  and  to  dismiss  this 
appeal  with  costs. 


The  22nd  March  1875. 

Present : 

The  Hon'ble  W.  F.  McDonell,  Judge. 

Possessor t/  Suit— Otitis  Probandi, 

Case  No.  1328  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Rackergungej 
dated  the  Z\st  March  1874,  confirming 
a  decree  of  the  Moonsijff  of  Madaree- 
yore,  dated  the  \9th  August  1872. 

Nistarinec  (Plaintiff*)  Appellant, 

versus 

Kulii)erslii.d  Dass  Chowdhry  and  another 
(Derendants)  Respondents, 

Babons  Bhoobun  Mohmi  Dass  and  Radhica 
Churn  Milter  for  Appellant. 

Baboo   Grija  Sunhur  Mozoomdar  for 
Rcppoudents. 

Ill  a  suit  to  recover  possession  of  nn  orsut  talook  oa 
the  alle;;al  ion  of  having  been  dispoascisea  by  the  pur- 
chaser of  the  zemindarec  right,  iiuld  that  defendant  as 
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the  superior  landlord  \mv\v\f^  primd  facie  title,  the  onus 
)ny  on  plaintiff  to  defeat  thut  title  by  proving  the  grant 
of  an  intermediate  tenure. 

This  is  a  suit  <o  recover  ])osse89ion  of  n 
certain  ousut  Inlook.  The  Moonsiff  who 
lirst  hied  the  case  held  that  the  suit  was 
l»nirrd  by  limitation  tiiid<r  Sectiou  27  Act 
VIII  (B.C.)  of  1869  and  nlso  on  the  merits 
he  found  that  the  plain tiif  had  not  proved 
lur  tiile.  On  appeal  to  the  Judge  he  held 
that  the  case  was  hatred  by  limitation  aid 
dismissed  tiie  nppenl  ou  that  ground  without 
goinj;  into  the  merits. 

On  special  appeal  it  was  held  by  Mr. 
Justice  Phear  that  this  was  not  a  suit  be- 
longing to  tiie  class  of  cases  dcBiud  in  (he 
words  of  Section  27  Act  VIII  (B.C.)  of  1869  ; 
tliat  in  fact  it  wns  not  a  suit  based  on 
possession  ouly  but  ou  title,  and  that  the 
plaiolifif  set  out  her  title  and  sought  to  have 
her  right  declared  and  possession  given  her 
in  pursuance  of  that  title.  Considering, 
therefore,  that  the  Lower  Court  was  bound 
to  decide  the  case  ou  its  merits  and  that 
Section  27  did  not  apply,  the  case  was 
remanded  for  trial  on  its  merits.  Tiie 
Additional  Judgo  has  on  remand  held  that 
the  plaintiff  has  not  been  able  to  prove  her 
title,  and  he  agrees  with  the  Court  of  first 
instance  in  the  decision  arrived  at  on  the 
merits.  In  special  appeal  it  is  now  urged 
that  when  the  Judge  below  found  the  fact 
of  forcible  dispossession  of  the  defendant  to 
be  proved,  he  ought  to  have  thrown  the 
onus  of  proof  on  the  defendants,  and  not 
having  dune  so  ho  has  erred  in  law.  It 
appears  that  this  very  point  was  taken  before 
tliH  Moonsiff,  for  in  his  judgment  he  says  : — 
**  It  is  contended  that  plaintiff  having  proved 
"  forcible  ouster  on  the  part  of  defendant 
**  No.  1,  is  entiiled  to  recover  possession 
"  unless  a  better  title  is  made  out  on  behalf 
*'of  the  latter.  To  this  contention  my 
•*  simple  answer  js  that  defendant  No.  1 
•*  beiug  the  owner  of  the  shares  under  which 
'Mho  ousut  talook  is  said  to  subsist,  has  thu 
"best  of  titles  to  retain  khas  possession,  and 
"  plaintiff  having  invoked  the  assistance  of 
"  Court  after  the  lapse  of  one  year  fiom  the 
**  date  of  her  ejectment,  must  be  considered 
"  to  have  taken  upon  her  head  the  onus  of 
"  proving  title,  and  therefore,  until  that  onus 
**  be  discharged  there  is  Utile  hope  for  her 
**  to  obtain  her  ends  oiht  rwise.'*  He  then 
goes  on  to  give  his  reasons  why  he  considers 
the  plaintifT  had  failed  to  prove  her  title.  It 
is  now  urged  in  appeal  that  the  superior  title 
of  the  defendants  was  never  admitted,  but 
when  the  plaintiff  had  slated   that   she   put- 


chased  the  ousut  talook  and  Ihc  dcfcudaiif^ 
afier  purchasing  the  superior  right  hnd  <li*- 
possessed  Iter,  and  when  the  Moonf^iff  so 
distinctly  found  that  the  defendants  held  tlie 
superior  right,  if  the  plaintifT  hud  aoj 
objection  to  that  finding:  she  ought  to  have 
urged  it  in  appeal  and  is  not  entitled  to  nwV 
that  point  for  the  first  time  in  special  ap{)e»l. 
I  am  of  opinion  that  the  defendant  being 
shown  to  he  tlie  superior  landlord,  in  fact, 
the  zemindar,  and  as  sucli  having  Imd  prima 
facie  title,  it  lay  upon  the  plaintiff  to  defeat 
that  light  by  provinj;  the  grant  of  an  inter- 
mediate  tenure.  That  appears  to  mc  to^be 
in  accordance  with  the  ruling  of  the  Privy 
Council  in  the  case  of  Rajah  8'di<*b  Proladli 
Sen  which  is  quoted  in  12  \V.  R.,  Privy 
Council  Rulings,  page  17.  Considering, 
therefore,  that  the  onus  was  pro|>erly  .«hifWd 
on  to  the  plaintiff's  shoulder?,  there  apjiears 
to  be  no  einr  in  law  in  the  decision  of  ilie 
LoW'T  Appellate  Court.  The  nppenl  is, 
therefore,  dismissed  with  costs. 


The  5th  April  1875. 

Present : 

The  Hon'blo  F.  A.  Glover  and  Roncesh 
Chunder  Mitur,  Jut/ges. 

Rights  of  Fishery— Right  of  Occupancy. 

Case  No.  920  of  1874. 

Special  Appeal  from  a  decision  passed  b^ 
the  Judge  of  Putneah,  dated  the  4M 
Frbntan/  1874,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  district, 
dated  the  2\st  August  1873. 

Sham  Narain  Chowdhry  and  another 
(Dtfend.inis)  Appellants^ 

versus 

The  Court  of  Wards  on  behalf  of  the  Raja'i 
of  Durbhangah,  minor  (Plaintiff)  Respond- 
ent, 

Mr,  U,  'P.  Allan  and  Ho  boo  IlHreehnr 
yath  fur  Appellants. 
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Baboo  Unnoda  Pershad  lianerjee  For 
Rej»|i(»n(lei»t. 

Where  a  jotedar  bad  exercised  ri^^lits  of  fishery  over 
tw-ojulkurs  for  more  than  twelve  years,  not  as  the  owner 
of  the  joto  (with  which  the  julkurs  were  not  connected), 
but  as  a  tenant  under  a  landlord,  iirld  that  such  pos- 
session did  not  confer  upon  him  a  right  of  occupancy. 

Mitler,  J. — Tins  is  a  suit  broiiglit  by  ihe 
plainlifT  to  prevtMit  tlie  defeiidaiit  from 
exiMcising  right  of  fishery  in  two  Halieries, 
called  Riincoondee  mid  Bulwadlmr.  The 
defendant  alleges  that  ihey.  nre  part  of  an 
ancient  jiite  jiimraa  heloiiging  to  him,  and 
tlint  the  pluintitr  is  not  emiilod  to  prevent 
liim  from  exercising  the  ri^ht  of  fisliery  in 
tlieiD.  The  questions  thnt  have  been  tried 
in  ihe  Court  below  nre  these  : — Whether  tiiese 
julkurs  were  appui  tenant  to  the  defendant's 
joie,  or  they  were  separate  tenures  in  the 
|)068es8ion  of  the  defendant,  and  whether  the 
dt;feiulant  had  acquired  any  right  to  retain 
possession  of  them,  notwithstanding  the 
uiiwillingnoss  of  the  landlord  to  leave  them 
in  liis  possession. 

Both  the  Courts  below  have  decreed  the 
plAiaiifl[*8  cbiim.  The  District  Judgo  in 
appeal  has  found  with  refereitce  to'tho  ilulkur 
Ramcoondee  that  it  is  entirely  a  separate 
fldhery,  and  not  connected  with  the  defendant's 
joie.  He  has  aho  found  with  reference  to 
the  other  fishery,  Bulwadhur,  that  it  forms  a 
cou I inuous  fishery  with  another,  and  that  it 
is  also  not  connected  with  the  jote  belonging 
to  the  defendant. 

It  is  contended  in  special  appeal  that  there 
is  uo  evidence  to  support  this  finding.  We 
hove  r^rferred  to  the  record,  and  we  find  that 
there  is  evidence  by  which  this  finding  could 
be  supported.  That  being  so,  it  is  clear  that 
the  defendant  has  been  exercising  rights  of 
fishery  over  these  two  julkurs  not  as  the 
owner  of  the  jote,  but  as  a  tenant  under  the 
pUuutifi,  his  rights  therein  being  quite 
UDCouuected  with  his  rights  in  the  jote. 
Although  the  defendant  has  been  in  possession 
ofthese  julkurs  for  more  than  twelve  years, 
yet  that  fact  does  not  confer  upon  him  a 
right  of  occupancy  under  the  Act.  The 
plaintiff's  suit  has  therefore  been  rightly 
decreed^  and  we  see  no  reason  to  interfere 
with  4be  judgments  of  the  Lower  Courts. 

Ti^j^peaLal  appeal  is  dismissed  with  costs. 
.:ni 


The  oth  April  1875. 

present  : 

The  Hoii'blo  F.  A.  Glover  and  Uomesh 
Clninder  Mitter,  Judges. 

Amendment  of  Decree — Review — Limitation. 

Ca.-e  No.  2030  of  1874. 

Specif/ 1  Appeal  from  a  decision  passed  by 
the  Juilge  of  Cuttack^  dated  the  2nd 
April  1874,  atfirming  a  decision  of  the 
Moousiff  of  JtthaJiiore,  dated  the  Si  si 
May  1872. 

Bulohhuddur  Mahantee  and  others 
(Defendants)  Appellants^ 


Mudhoosoodnn  Pandey  (Plaintiff) 
Respondent, 

Baboo  Kashee  Kant  Sen  for  Appellants. 

Baboo  Umorendro  Nath   Chatterjee 
for  Respondent. 

Where  the  first  Court's  decree  in  favor  of  the  plain- 
tiff waa  upheUl  in  appeal,  but  in  the  course  of  the  exe- 
cution procecilings,  the  Lower  Appellate  Court  held  that 
its  judgment  did  not  mean  to  uphold  that  decree  in  ita 
entirety,  it  was  held  that  this  order  was  in  the  nature 
of  an  amendment  of  the  decree,  and  that  the  ninety 
days  allowed  for  an  application  for  review  should  count 
from  the  date  of  such  order. 

Mitter,  J, — The  principal  ground  taken 
in  special  appeal  is  that  the  Lower  Appellate 
Court  has  erred  in  law  in  admitting  the 
phiintifi^s  application  fur  review  without 
sufficient  reasons.  The  plaintifi^s  suit  was 
decreed  by  the  Moonsitf.  The  defendant 
appealed,  and  the  District  Judge,  on  24tli 
September  1872,  confirmed  the  decree,  but 
in  the  judgment  made  some  observations 
adverse  to  the  plaintitf's  case  in  respect  of  a 
poriion  of  the  claim.  Some  difiiculties 
having  arisen  in  the  execution  of  the  decree 
on  account  of  these  observations,  the  plain- 
tiff, after  the  lapse  of  ninety  days,  made  an 
application  to  the  Judge  for  reviewing  his 
judgment,  and  that  application  has  been 
allowed.  It  has  been  urged  in  special  appeal 
that  the  District  Jud^e  is  wrong  in  admitting 
this  application  after  ninety  days  without 
sufficient  reasons.  We  think  that  this  con- 
tention is  not  tenable.  The  decree  of  the 
Lower  Appellate  Court  having  been  in  favor 
of  the  plaintiff*,  it  was  not  necessary  for  him, 
under  Section  376  of  the  Civil  Procedure 
Code,  to  npply  for  a  review  of  judgment. 
This  necessity  arose  when,  in  the  course  of 
the  executioii  proceedings,  the  District  Judge 
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Iield  that  by  his  judginont  he  did  uot  mean 
to  uphold  the  Mooiisiff's  dtcree  iu  iis 
eiiiiretj.  This  was  an  order  wliicli  was  hi  the 
nature  of  nii  nmeiidinent  of  tiie  decree 
passed  in  pliiiutiffs  fuvor,  nud  tlie  phuniiff 
was  entitled  to  count  tlie  ninety  days  from 
that  date.  Tliis  ground  of  special  appeal 
must  therefore  fail. 

It  has  been  urged  in  the  next  place  tliat 
the  Lower  Ap^elhite  Court  having  found 
that  tlie  plaintiff  liad  failed  to  prove  tho 
particular  date  of  dispossession  mentioned 
in  his  plaint,  should  have  dismissed  his  suit 
for  possession.  The  District  Jud^e  observes 
that  he  wonM  not  be  justified  '*  ia  deciding 
''on  appeal  that  the  adjudication  on  merits 
"made  by  the  Lower  Court  should  be  set 
"  aside,  mei*ely  bt'cause  plaintiff's  plaint  is  in 
"  some  respects  unproved  and  probably  false, 
"although  tine  in  other  ways."  We  think 
that  the  Judge  has  taken  a  correct  view  of 
the  law.  Failure  of  a  plaimiff  to  prove  the 
particular  date  of  dispopses-^ion  mentioned  in 
the  plaint  would  not  be  fatal  to  his  claim  if 
it  be  otherwise  established. 

The  special  appeal  is  dismissed  widi  costs. 


The5ih  April  1875. 

Present : 

The  Hon'hle  A.  G.  Macpherson,  Officiating 
Chief  Justice,  and  the  Hou'lde  O.  G, 
Morris,  Judge, 

Act  Vlllof  1859  *.  270— 5tiiV  hy  Attacking 
Creditor. 

Cases  Nos.  1164  and  1165  of  1874. 

Special  Appeals  from  a  decision  passed  hy 
the  Judge  of  Mymensingh^  dated  the  5th 
March  1874,  affirming  a  decree  of  the 
Subordinate  Judge  of  that  district, 
dated  the  18M  June  1873. 

Brojokanth  Chuckerbutty  and  another 
(Plaintiffs)  Appellants^ 

versus 

Baoee  Madhub  Dischit  and  others  (Defend- 
ants) Respondents, 

Baboo  Nullit  Chunder  Sein  for 
Appellants. 

Baboo  Hem  Chunder  Banerjee 
for  Respondents. 

Where  ta  attaching  creditor,  dissalUfied  with  the  share 
allotted  to  him  on  a  distribotion  of  sale  proceeds  under 
Aot  YIII  of  1859  8.  270,  brings  a  suit  against  the  other 
atUching  creditors,  and  claims  to  have  made  the  first 
attachment,  he  is  bound  to  include  as  defendants  all  who 
have  shared  in  the  distribution. 


Macpherson,  C,J, — The  question  iu  this 
appeal  is  as  to  the  distribution  of  money  paid 
into  Court  upon  the  sale  of  property  attJiclied 
l>y  several  judgment-creditors  holding  differ- 
ent decrees.  The  plaintiff  says  that,  as 
regards  the  defendants,  he  was  the  prior 
atiaching  creditor,  and  that  he  ought  to  liare 
been  paid  in  full  rather  thau  the  defend&ots, 
who  were  so  paid. 

It  appears  that  there  were  Severn  I  different 
decrees  and  atcachmeuts  thereunder,  aud 
that  one  Judoo  Nath,  who  is  not  a  party  to 
this  suit,  was  considered  to  be  the  first 
attaching  creditor,  and  was  paid  in  full,  and 
then  that  the  defendants  were  also  paid  in 
full,  while  the  residue  was  distributed 
rnteably  between  the  plaintiff  and  certain 
other  attachinnr  creditors.  The  plaintiff, 
admitting  that  Judoo  Naili  has  been  treated 
a$>  the  tirst  attaciiing  creditor  and  has  been 
paid  in  full,  denies  that  he  in  fact  was  the 
first  attaching  creditor.  He  says  that  he 
himself  (the  plaintiff)  was  the  first  attaching 
creditor,  and  ouf^ht  alone  to  have  been  paid 
in  full.  But  the  plnintiff  has  chosen  to 
bring  this  suit  arrainst  the  defendants  only 
without  making  Judoo  Nath  a  pnrty.  It 
seems  to  us  that  this  suit  cannot  properly  lie 
against  the  dofendants  alone.  As  under 
Section  270  the  first  attaching  creditor  alone 
is  paid  in  full,  while  the  balance  is  distributed 
rateably  amongst  all  other  attaching  creditors, 
it  is  clear  that  justice  cannot  be  done  between 
these  parlies  unless  we  have  before  us  not 
only  the  present  defendants  but  Judoo  Nath 
and  all  other  persons  who  have  been  paid  by 
the  Court.  If  Judoo  Nath  or  tlie  defendants 
were  wrongly  paid  in  full,  we  cannot  restore 
the  parties  to  their  true  position  witliout 
having  them  all  beforo  us  aud  ascertaining 
who  really  was  the  first  attachin(;  creditor. 
and  then  redistrihutinir  the  fund  strictly  ns 
directed  by  Section  270.  This  we  cannot 
do  without  having  all  the  parties  interested 
before  us.  The  suit  is  clearly  defective  in  a 
most  substantial  aud  material  respect:  and 
the  plaintiff  cannot  have  what  he  a&ks  for  in 
this  suit.  We  dismiss  the  appeal  with  costs. 
The  Special  Appeal  No.  1165  of  1874  is 
in  a  suit  brought  by  another  of  the  nttachiDg 
creditors,  who  is  dissatisfied  with  the  share 
allotted  to  him  on  the  distribntion  under 
Section  270.  This  suit  is  also  defective  as 
regards  parties,  and  cannot  lie  in  tho  form  in 
which  it  has  been  brought.  For  substan- 
tially the  same  reasons  as  those  given  in 
dismissing  the  appeal  No.  1164,  wo  dis- 
miss this  Appeal  also,  with  costs. 
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The  6tli  April  1875. 

Present : 

The  Hon'ble  F.  B.  K«mp  and  E.  G.  Birch, 
Judges. 

Reni  Suit'  -  Intervenors — Issues. 

Case  No.  7;50of  1873. 

Special  Appeal  from  a  (leci$io?i  passed  hy 
the  Subordinate  Judge  of  Tipper  ah, 
dated  the  Z\ St  December  1873,  reversing 
a  decree  of  the  Moonsijf  of  that  dis- 
trict, dated  the  \9ih  January  1872. 

Diiiouath  Bose  nnd  tmother  (Intervcn(»rs) 
Appellants, 

versus 

Girisli  Cliuiuler  HuiKlopndliya  and  miother 
( PlaiiitifTrt)  Respondents. 

Bahoos   Kohinee    3!ohun   Hoy  and    Busunt 
Coomar  Rose  for  Appelhints. 

Bahoos  Kali  Mohun  Dass  anti  Doorga 
Mohan  Dass  (or  Respondents. 

h»  a  suit  to  recover  rent  by  tlie  auction-purclinscrs  of 
a  Ulook  sold  f«»r  arrears  of  revenue,  where  the  defend- 
mtts  pleade<l  that  they  held  the  land  under  the  howla- 
dars  and  had  confessed  judgment  }\\  n  former  suit  for 
rent  by  those  howladars,  the  latter  put  in  a  petition  of 
intervention  : 

Hkld  that  the  Lower  Appellate  Ourt  had  no  right  to 
go  into  the  question  of  the  validity  of  the  how  la  as 
ilie  issue  was  who  had  been  in  receipt  of  rent  from  the 
ryots? 

Kemp,  J. — DiNONATH  Bose  and  others, 
interveu<»rs,  in  the  Court  below,  are  the 
nppellants  in  this  case.  Giiish  Ciiunder  Bun- 
(lopadliya  and  others  sued  Himmut  Khan  for 
recovery  of  arrenrs  of  rent.  The  issue  iu 
the  first  Court  was,  are  tlie  plaintiffs  entitled 
to  recover  rent  from  the  defendants  by  suing 
iliein,  and  is  it  proved  that  tlie  defendants 
hnvo  paid  in  8  annas  rent  to  the  plaintiffs 
on  the  "  poonnya"  day  or  tlie  day  on  which 
ilie  tenants  make  the  first  pnyment  of  their 
rent  to  tlie  landlord  ?  The  plaintiffs  Girish 
Chunder  Bundopndhya  and  others  alleged 
that  they  had  purchnsed  the  tnlook  at  a  snle 
for  arrears  of  revenue.  The  defendant?,  the 
ryotp,  in  their  written  statement,  state  that 
they  held  the  land  under  the  howladars,  the 
name  of  the  howla  being  Rajkishore  Bose, 
that  they  have  nothing  whatever  to  do  with 
the  (iilook  purchased  at  auction  hy  the  plain- 
tiffs, and  that  the  plaintiffs  have  brought  this 
false  suit  with  a  view  to  take  khus  possession 
of  these  lands  by  ignoring  the  howla  tenure. 
They   further   state   that,  in   a  former  suit 


brought  by  the  howlndar  for  rent,  they  have 
confessed  judgment,  and  the  howladars  have 
obtained  a  decree.  A  petition  of  interven- 
tion was  filt»d  by  the  howladars  before  the 
Moonsiff,  but  no  opportunity  appears  to  have 
been  afforded  to  them  to  prove  their  title  in 
the  howla.  The  Moonsiff  b»ing  satisfied 
that  the  howladar  was  in  the  actual  receipt 
of  the  rent  from  the  ryots,  held  that  it  was 
unnecessary  in  this  suit,  which  was  a  simple 
suit  for  rent,  to  go  into  the  question  whether 
the  howla  of  the  intervener  was  a  valid  one 
or  not.  The  Subordinate  Judgf*,  without 
allowing  the  howladars  to  adduce  any  evi- 
dence whatever  in  support  of  their  howla 
title,  held  that  this  howla  has  not  existed 
from  the  time  of  the  peinnauent  settlement ; 
and  that  as  the  parent  estate  or  lalook  has 
been  sold  by  auction  for  arrenrs  of  revenue, 
the  howladaree  right  has  become  nee*  ssnrily 
extinct  (these  are  the  words  used  by  the 
Subor«linate  Judge),  and  consequently  the 
plaintiffs  have  acquired  the  right  to  realize 
the  rent  from  the  ryots  of  the  liowln.  There 
is  no  adjudication  on  the  main  point  in  issue 
between  the  parties,  namely,  who  has  been  in 
receipt  of  the  rent.  It  is  true  that  the 
Subordinate  Judge  in  the  last  few  lines  of 
his  judgment  observes  that  there  is  no  con- 
tention about  the  rent,  and  it  is  in  evidence 
that  the  plaintiffs  have  received  a  sum 
of  8  annas  out  of  the  rent.  Now  the 
plaintiffs  examined  three  witnesses  to  provo 
this  pnyment  of  8  annas  of  rent  by  the 
defendants  on  the  "  poonnya"  day,  but  these 
witnesses  were  not  believed  by  the  Moonsiff 
who  tried  the  case  in  tiie  first  in-'tance,  and 
the  Suhordinate  Judge's  judgment  is  clearly 
based  upon  the  question  whether  the  howla 
is  a  valid  one  or  not,  a  question  which  ho 
had  no  right  to  go  into  at  all  inasmuch  as 
the  issue  was  who  had  been  in  receipt  of  the 
rent  from  the  ryots,  and  further  the  question 
of  the  validity  of  the  howla  could  not  he 
entered  into  without  allowing  the  intervenors 
an  opportunity  to  adduce  proof  in  support  of 
their  howla  title.  The  decision  of  the  Sub- 
ordinate Judge  has  placed  the  lyots  in  this 
position  that  the  howladars  have  obtained 
against  th^ra  two  decrees  for  rent,  which 
have  been  confirmed  by  this  Court  in  two 
other  special  appials,  and  the  Subordinate 
Judge  has  novv  given  a  decree  to  the  talook- 
d.'ir  ngiiinst  the  same  ryot  and  (although  we 
are  not  quite  certain  about  this)  apparently 
for  the  same  period.  So  that  the  ryots  have 
three  decrees  against  them,  two  by  the 
Moonsiff  in  favor  of  the  howladars,  which 
have  been  upheld   by  this  Court,  and  one  by 
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Judge 


favor    of   the 


the     Sub'»rdinn(o 
tnlookdnr. 

We,  therefore,  revfise  the  decision  of  the 
Su^'ordiiiMte  Jii'lge,  and  restore  tliat  of  the 
Mooiisitr  with  ct»8ts. 


The  7tli  Apiil    1875. 

Frt  sent : 

The  Hoirble  F.  A.  Gh)rM-  mid  Roinfsli 
Chund«r  MiittT,  Judges. 


Uegulation  VII  of  1822  s.  \)—Jummahundee — 
Coats  of  Collection— Act  VIIl  (B.C.)  of 
1869*.  102. 


CasH  No.  1731  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  MidnaporCy  dated  tU^  2nd 
April  1874,  reversing  a  decision  of  the 
Additional  Moon.nff'  of  that  district, 
dated  the  \9th  January  1874. 


Messt 


U.  Wati^on  and  C". 
Ap/'filants, 


(Piaintiirs) 


versus 


Muhciulro  Nalh  Pmil  (Deffiulaiit) 
Respondent. 

Mr,   R.    T.    Allan    and    Baboo  Bhowanee 
Churn  Dutt  fur  ApptUanid. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 


Where  tenants,  who  were  aymadnrs,  voluntarily 
signed  a  juaimabundeo  drawn  up  under  Uegulation  Yll 
of  1822  8.  9,  specifying  the  amounts  of  rent  payable 
by  them  to  the  Government  farmers  with  whom  the 
settlement  was  made,  hkld  that  the  tenants  were  not 
entitled  to  a  deduction  from  such  specified  rents  on 
account  of  costs  of  collection. 

A  suit  for  rent  under  lis.  100  is  not  taken  ont  of 
the  purview  of  Act  VIII  (B.C.)  of  1869  s.  102,  by  the 
fact  of  the  rate  of  rent  having  been  varied  by  the 
decision  of  the  Court  unless  the  Judge  determined  "  the 
right  to  vary  the  rent." 


Glover,  J. — This  was  a  suit   for  arrears 
of  rent.     The   plaiutifis  are  the  Governmcut 


ftirmeri>,  and  on  the  Beitlem«^\it  being  mtde 
under  Reguhitioa  VII  of  1822,  a  jumma- 
bundee  was  drawn  up  under  Section  9  of 
the  Regulation  specifying  the  annoanig  of 
re!»t  payable  by  the  tenants.  This  docu- 
ment was  signed  by  them,  and  on  it  tlie 
plaintiffs  base  iheir  claim. 

The  gist  of  the  defence  iu  this,  as  well 
as  in  a  number  of  analogous  suits,  is,  thattlie 
tenants,  being  aymndars,  were  declared  by 
the  Deputy  Collector  making  the  seiilement 
to  he  entitled  to  a  deduction  of  the  costs  of 
collection,  and  were  not  liable  for  the  gross 
amount  of  rent  moniioued  in  the  jumma- 
bundee. 

Both  Courts  below  hare  allowed  the 
deduction,  and  the  plaintiffs  appeal  specially. 

They  urge  that  the  defendants  having 
voluntarily  signed  the  jummabundee  are 
bound  to  pay  the  amount  of  rent  mentioaed 
therein,  and  that  it  was  no  part  of  tht) 
conditions  under  which  the  jummabundee  was 
executed  that  the  ryots  should  receive  any- 
thing for  costs  of  collection. 

It  eeems  to  me  that  the  plaiatifT^i  were 
entitled  to  a  decree.  It  is  admitted  that  tha 
defendtmi  voluntarily  signed  the  jumma- 
bundee (which  was  drawu  up  before  the 
Deputy  Collector  recorded  his  proceeding), 
and  there  is  no  evidence  whatever  that  lie 
did  so  under  a  mistaken  notion  as  to  the  nature 
of  the  contract  ho  was  making,  and  thii 
would  settle  the  question  of  amount  of  rent 
iu  the  terms  of  Section  9.  The  Judge  says 
that  a  deduction  for  collection  expenses  was 
part  of  the  jummabundee,  but  this  is  not  s^. 
The  paper  has  been  read  to  us  and  coulains 
no  such  stipulation.  What  the  Judge  pro- 
bably meant  was,  that  the  opinion  of  tha 
Deputy  Collector,  who  made  the  settlement, 
was  in  favor  of  the  nymadars  getting  an 
allowance  for  collection  expenses,  nad  that 
the  defendant  imagined  that  under  the  settle- 
ment as  afterwards  made  with  the  {ilniDtitTs, 
ho  would  have  a  similar  advant<ige.  Ti<e 
Deputy  Collector,  I  may  remark,  was  iu 
favor  of  a  settletnent  with  the  tenants  direct, 
and  as  the  defendant  is  an  aymadar  iMldiog 
a  considerable  breadth  of  land,  he  would  have 
had  under  such  settlement  n  clniin  to  a 
deduction  for  the  expense  of  collecting  rent 
from  his  under-tenants  ;  but  we  must  in  litis 
case  look,  not  to  the  opinion  of  the  Depoty 
Collector,  but  to  the  settlement  as  it  was 
actually  made,  and  that  settlement  was  not 
with  the  aymadars  but  with  the  plaintiffs. 

The  contract  between  these  two  was  tbe 
jummabuDdee,  and  unless  it  caa  be  sbowo 
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tliat  there  was  nn  agreement  between  the 
pnrties  thnt  the  tenants  shouhl  have  a 
deduction  from  tlie  amount  of  rent  entered 
in  the  jummnbundee  on  necount  of  collection 
expenses,  the  piaintiffn,  it  seems  to  mo,  have 
nn  nndoubted  right  to  demand  the  full  rent 
specified  in  the  contract. 

The  defendant  urges  that  the  settlement 
made  with  tlie  plaintiffs  was  set  aside  by 
the  Hoard  of  Revenue.  Were  this  so,  of 
conrae  tlie  fdaintiffs  could  not  recover  under 
pucli  settlement,  but  the  letter  of  the  Board 
(whicli  is  on  the  record)  shows  tliat,  although 
the  setilt'meut  was  not  considered  to  be  a 
patiafnctory  one,  the  Board  refused  to  inter- 
fere with  it,  until  tlie  end  of  the  year  1280, 
which  includes  the  time  for  which  the  plain- 
tiffs are  now  suing. 

There  is  no  evidence  to  show  that  the 
defendant,  who  was  before  holding  at  a 
lower  rent,  was  induced  to  sign  the  jiimma- 
hnndee  and  to  agree  to  pay  enhanced  rates 
on  an  implied  promise  that  the  recommenda- 
tions of  the  Deputy  Collector  should  be 
raiTied  out  and  collection  expenses  allowed. 
Nor  speaking  for  myself  can  I  see  how  it 
was  possible  for  the  defendant  to  be  so 
misled.  Any  how  (here  has  been  no  attempt 
to  prove  any  such  stipulation  or  arrangement, 
and  the  jummabundee.  which  is  the  sole 
evidence  of  the  contract  entered  into  between 
the  pnrties,  gives  the  plaintiffs  the  amount 
of  rent  whicli  they  claim.  I  think  that  they 
nre  entitled  fo  a  decree,  and  that  the  appeal 
sliould  be  allowed  with  costs. 

Special  Appeals  Nos.  1758,  1759,  1829, 
1740,  1741,  1742,  and  1743  are  analogous 
cngej»,  and  with  the  consent  of  nil  parties  will 
l»e  decided  on  the  principle  referred  to  in 
No.  1731,  the  Judge's  order  being  reversed 
iviih  cost^. 

In  No.  1760  there  is  no  special  appeal 
ullowed  by  law,  the  suit  being  one  for  rent 
under  Rs.  100,  and  cominnr,  therefore,  under 
Section  102  Act  VIII  (B.C.)  of  18G9.  It  has 
been  urged  that  the  case  is  taken  out  of  the 
purview  of  the  Section  by  the  fact  that  the 
rate  of  rent  has  l»een  varied  by  the  decision 
of  the  Court  below,  but  the  Section  requires 
more  than  this,  and  we  must  b<)  shown  that 
the  Judge  determined  "  the  right  to  vary  the 
rent."  It  is  clear  from  the  record  that  this 
was  not  done,  and  this  special  appeal  must, 
therefore,  bo  disallowed  with  costs. 

Mitiery  J. — I  concur. 


The  7th  April  1875. 

Present : 

The  Hon'blo  W.  Markby,  Judge. 

Declaratory  Decree -^Title. 

Case  No.  1833  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  \st  Subordinate  Judge  of  Chitlagong, 
dated  the  \5th  May  1874,  reversing  a 
decision  of  the  Sudder  Ji/oonsiff'of  that 
district,  dated  the  4th  March  1872. 

Goluck  Chunder  Sircar  and  another 
(Defendants)  Appellants, 

versus 

Ishan  Chunder  Deb  (Plaintiff)  Respondent. 

Baboo  Auhhil  Chunder  Sen  for  Appellants. 

Baboo  Jadub  Chunder  5ea/ for  Respondent. 

A  previous  ruling  (12  W.  R.,  248)  was  explained 
not  to  mean  that  a  plaintiff  must  either  get  tlie  thine  lie 
claims,  or  nothing  at  all;  bat  that  having  come  into 
Court  upon  one  title,  which  he  asks  to  have  declared  and 
fails  to  prove,  a  plaintiff  canuot  claim  the  declaration  of 
another. 

It  seems  to  me  that  in  this  case  this  Court 
ought  not  to  interfere  iu  special  appeal. 
There  is  no  doubt  that,  as  the  suit  was 
originally  framed,  the  plaintiff  did  seem  to 
claim  a  particular  portion  of  land,  and  the 
decree  which  he  has  ultimately  got,  is  not  a 
decree  fur  a  particular  portion  of  land,  but 
for  a  2-anna  share. 

The  defendant,  relying  upon  certain  words 
in  a  judgment  of  mine,  reported  in  the  12ih 
volume  of  the  Weekly  Reporter,  p.  248, 
contends  that,  on  that  ground,  this  decree 
ought  to  be  set  aside.  The  words  there  used 
are  : — "  When  the  plaintiff  iu  a  suit  asks  for 
"  one  thing,  the  Court  ought  not  to  give  her 
**  a  decree,  because  she  proves  that  she  is 
"entitled  to  another."  Now,  if  those  words 
are  understood  to  mean  that  in  every  suit  the 
plaintiff  must  either  get  the  xQvy  identical 
thing  which  he  claims  or  nothing  at  all,  the 
proposition  would  be  erroneous  ;  and  it  was 
under  the  supposition  that  something  of  that 
kind  was  laid  down  by  that  decisiou  that  that 
very  decision  has  been  dissented  from  by 
another  Bench.  But  in  fact  if  that  case  be 
looked  at,  no  proposiiion  of  that  kind  was 
intended  to  be  laid  down.  There  the  plaintiff 
was  in  possession  ;  her  possession  hnd  not 
been  disturbed.  She  only  said  that  her  title 
had  heon  denied.  And  she  came  into  Court 
alleging   a   title,   and   asking   the   Court  to 
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declare  that  title,  wliioli  title  bIio  absolutely 
failed  to  prove.  And  it  was  upon  that  that 
the  observation  was  made  that  having  come 
into  Court  upon  one  title  whicli  she  asked  to 
]mve  declnred,  and  failed  to  prove,  she  could 
Dot  claim  the  declaration  of  another.  That 
case  has  no  bearing  upon  the  question  now 
before  us.  In  this  case  it  has  now  been 
finally  settled  that  tlie  plaintiff's  lessor  is 
entitled  to  a  2-anna  shnre  in  this  property. 
There  is  also  no  dispute  tliat  that  2-anna 
share  has  been  leased  to  the  plaintiff.  It 
seems  to  me  therefore  that  the  Court  was 
justified  in  giving  a  decree  to  the  plaintiff, 
and  that  it  is  not  a  case  in  which  I  ought  to 
interfere  in  special  appeal. 

The  special  appeal  is  dismissed  with  costs. 


The  8th  April  1875. 

Pretent : 

Tlie  Ilon'ble  A.  G.  Macpherson,  Officiating 
Chief  Justice,  and  the  Hou'ble  E.  G. 
Birch,  Judge. 

Beviewn^Act   VIII  oj  1859    m.  376  ^  378— 
Special  Appeal. 

Case  No.  1863  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  2nd  Subordinate  Judge  of  Moor- 
shedabad,  dated  the  Ist  June  1874 
affirming  a  decree  of  the  Moonsiff 
of  Jungeepore,  dated  the  6th  January 
1873. 

Boy  Meghraj  Babadoor  (one  of  the  Defend- 
ants)   Appellant, 

versus 

Bcojoy  Gobind  Burral  and  others  (Plaintiffs) 
Respondents, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  review  should  be  granted  only  on  the  discovery  of 
new  evidence,  or  for  the  correction  of  some  evident  (that 
is,  patent  and  indubitable)  error  or  omission,  or  some 
other  particular  ground  of  the  like  description. 

The  parties  in  a  special  appeal  are  entitled  to  show 
that  there  has  been  an  error  or  defect  in  procedure  in  the 
granting  of  a  review,  which  has  nfTected  the  decision  of 
the  case  on  the  merits,  by  producing  a  difTerent  decision 
from  that  come  to  in  the  first  instance. 

Macpfierson,  C*J, — In  this  case  it  appears 
Ihat  upon  the  I5»h  of  September  1873, 
Baboo  Nuffer  Chunder  Bhut,  the  officiating 
Additional  Subordinate  Judge  of  Moorsheda- 
bad,  silting  as  a  Court  of  appeal,   reversed 


the  decision  of  the  Moonsiff  of  Jongeepore. 
On  the  30th  of  May  and  1st  of  June  1874, 
Bnboo  Nuffer  Chunder  Bhut  having  ceased 
to  hold  the  office  of  Addiiional  Sul>ordinate 
Judge  of  Moorshedabad,  Baboo  Nobo  Kumar 
Banerjee,  the  Second  Subortlinate  Judge  of 
that  district,  admitted  a  review  of  tlie  judg- 
ment of  Baboo  Nufft-r  Chunder  Bhut,  and 
reyersing  his  decision,  restored  and  confirmed 
the  decree  of  the  Moonsiff  of  Jungeepore. 
It  is  objected  in  special  appeal  that  ]^boo 
Nobo  Kumnr  Banerjee  had  no  power  to 
review  the  judgment  of  Baboo  Nuffer  Chun- 
der Bhut ;  that  no  sufficient  reason  was 
shown  for  his  reviewing  it ;  and  that  liia 
pioceedings  ought  to  be  set  aside.  For  tbe 
respondent  it  is  contended  that  whether  tlie 
review  was  rightly  or  wrongly  admitted,  the 
mntter  is  not  one  which  can  be  questioned  id 
special  appeal. 

It  appears  from  the  judgment  of  Bnboo 
Nobo  KuoMr  Banerjee  that  he  aJmitied  tlie 
review,  not  upon  the  ground  of  the  discovery 
of  any  new  matter  or  evidence  which  was 
not  witliin  the  knowledge  of  the  party  apply- 
ing for  review  at  the  time  of  the  original 
hearing,  nor  in  order  to  correct  any  patent 
error  or  omission,  nor  for  any  otlier  parti- 
cular defpct  in  the  judgment  of  Baboo  Nufftr 
Cliunder  Bhut.  He  granted  the  review  upon 
the  (reneral  ground  that  having  gone  into  tlie 
case  in  all  its  details,  he  cnme  to  a  conclu- 
sion on  the  facts  different  from  that  at  which 
Baboo  Nuffer  Chunder  Bhut  had  arrived. 

There  is  no  doubt  that  it  is  an  eminently 
unsatisfactory  and  inconvenient  state  of 
things  if  one  Judge  succeeding  to  the  office 
of  another  is  at  liberty  to  review  and  re-hear 
all  the  cnses  decided  by  his  predecessor,  and 
to  dispose  of  them  afresh  according  to  ibe 
view  which  he  mny  happen  to  take  of  each. 
It  would  be  almost  equally  inconvenient  that 
a  Judge  should  be  bound,  or  should  be  fter- 
mitted,  perpetually  to  re-hear  the  cases  which 
he  hns  himself  decided,  upon  every  occasion 
that  a  piiriy  who  is  dissatisfied  with  a  deci* 
sion  which  has  been  passed  chooses  to  ask 
him  to  go  again  through  the  evidence  upon 
which  he  has  already  decided. 

But  the  law,  though  providing  for  a  review 
of  judgment  in  certain  sp^'cial  cases,  does 
not,  under  color  of  a  review,  authorize  a 
re-hearing  for  the  purpose  merely  of  seeing 
whether  the  Judne  on  going  again  through 
the  case  will  airive  at  a  different  conclusion. 
When  a  case  is  re-heard,  the  Court  goes 
through  the  evidence,  and  decides  afresh 
upon  it.  Bnt  a  review  can  be  given  only  for 
certain  particular  reasons ;  and  it  cannot  be 
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given  merely  for  the  purpose  of  nl lowing  tlie 
parties  to  re-nrgue  the  case  upon  the  evidence 
upoa  thfi  chance  of  eventually  throwing 
doubt  ou  the  soyndness  of  tlie  decision  already 
passed.  As  Sir  Barnes  Peacock  says  in  the 
course  of  his  judgment  in  the  Full  Bench 
case  of  Nussurooddeeu  Khan  (5  W.  R., 
p.  96) : — **I  have  on  more  than  one  occasion 
"observed  that  no  alterapt  was  made  to 
"obtnin  a  review  of  judgment  upon  tlie 
*^  ground  thiit,  upon  the  first  hearing,  the 
"Court  had  determined  the  facts  contrary  to 
"the  weight  of  evidence.  This  is  matter 
"  for  appeal,  not  for  a  review," 

The  Sections  of  the  Civil  Procedure  Code 
which  deal  with  this  subject  are  no  doubt 
▼ery  loosely  framed.  Under  Section  376, 
the  ground  upon  which  a  review  may  be 
granted  is  stated  to  be  the  discovery  of  new 
rantter  or  evidence  which  was  not  within  the 
knowledge  of  the  party  applying  for  there- 
view,  or  which  could  not  be  adduced  by  him  at 
the  time  when  such  decree  was  pnssed,  or 
Any  other  good  and  sufficient  reason.  h\ 
Section  378  the  grounds  indicated  are  the 
correction  of  an  "  evident  error  or  omission," 
or  its  being  otherwise  requisite  for  the  ends 
of  justice.  These  Sections  show  that  the 
intention  of  the  Legislature  was  that  a  review 
should  be  granteil  only  on  the  discovery  of 
fiew  evidence  or  for  the  correction  of  some 
patent  error  or  oroisdioo,  or  for  some  such 
cause.  For  example,  U  a  deed  is  dated  a 
hundred  years  ago,  and  the  Judge  acci- 
dentally misreading  it  thinks  it  is  dated  only 
twenty  years  ago,  and  decides  the  case  accord- 
ingly,—or  if  the  Judge  erroneously  supposes 
that  the  witnesses  all  stated  that  the  plain  tiff 
lived  at  A  and  decides  the  cnse  accordingly, 
whereas  the  witnesses  all  stated  that  he 
lived  at  Z  and  not  at  A, — in  such  cases  and 
ID  any  other  in  which  there  hns  been  a  clear 
and  evident  slip  or  error  on  the  part  of 
the  Judge,  a  review  may  rightly  be  admitted. 
In  short,  the  object  of  a  review  is,  either  to 
admit  new  evidence,  or  to  enable  the  Judge 
to  rectify  any  patent  error  (whether  of  fact 
or  of  law)  into  which  he  finds  he  has  fallen. 

Sections  376  and  378  give  no  authority  to 
a  Judge,  on  an  applieation  for  a  review,  to 
re-hear  the  whole  case  upon  the  evidence, 
merely  because  one  of  the  parties  is  dissatis- 
fied with  his  original  decision.  It  is  true 
that  in  Section  376  there  is  a  general  pro- 
vision that  a  review  may  be  applied  for  by 
any  one  who  from  the  discovery  of  new 
evidence  "  or  from  any  other  good  and  suffi- 
cieot  reason  may  be  desirous  of  obtaining 
»  review," — and   that   Section   378  says   a 


rowiew  may  be  granted  if  it  is  "  necessary 
to  correct  an  evident  error  or  omission,  or  is 
otherwise  requisite  for  the  ends  of  justice.'' 
But  it  is  a  well-known  rule  that  in  inter- 
preting Acts  of  the  Legislature,  general 
words  are  controlled  and  restricted  by  parti- 
cular words.  And  we  are  of  opinion  that  the 
general  words  used  in  these  two  Sections 
are  controlled  and  restricted  by  the  parti- 
cular words,  and  that  it  is  only  the  discovery 
of  new  evidence  or  the  correction  of  an 
evident  (i.e.,  patent  and  indubitable)  error 
or  omission,  or  some  other  particular  ground 
of  the  like  description  which  justified  the 
granting  a  review.  In  the  present  cise, 
none  of  the  grounds  specified  exi$>ted,  nor  did 
any  ground  of  the  like  description. 

But  it  is  contended  that  by  Section  378,  the 
order,  whether  for  granting  or  rejecting  an 
application  for  review,  is  final.  This  ques- 
tion, however,  has  practically  been  disposed 
of  by  the  recent  decision  of  a  Full  Bench 
in  the  case  of  Bliyrub  Chunder  Surmalt 
Chowdhry  (20  W.  R..  p.  84).  The  Court 
there  held  that  the  parties  in  a  special  appeal, 
are  entitled  to  show  that  there  has  been  au 
error  or  defect  in  procedure  in  the  granting 
of  the  review,  which  has  affected  the  decision 
of  the  case  ou  the  merits  by  producing  a 
different  decision  from  that  Which  has  in  the 
first  instance  been  come  to. 

As  in  that  case  it  appeared  to  the  learned 
Judges  that  no  ground  had  been  shown  ou 
which  a  review  could  legally  be  granted,  so 
we  are  of  opinion  that  in  this  case  no  ground 
is  shown  upou  which  a  review  could  legally 
be  granted. 

The  Judge  who  granted  the  review  simply 
went  in  detail  through  the  evidence  which 
had  previously  been  gone  through  in  detail 
by  his  predecessor,  differing  from  him 
apparently  on  every  point.  This  was  ou  the 
30tfi  May,  when  the  case  was  in  fact  decided 
on  the  occasion  of  granting  the  review. 
The  case  came  on  formally  for  re-liearing, 
two  days  later,  t.e.,  on  the  1st  of  June,  when 
the  Subordinate  Judge  gave  judgment  as 
follows  : — "  The  respondents  applied  for  a 
"  review  of  judgment,  and  their  applicatiou 
"  was  granted  on  the  30th  of  May.  A  copy 
<*  of  the  reasons  given  there  is  put  up  with 
"this  record,  and  in  reliance  on  the  said 
'<  reasons  I  confirm  the  judgment  of  the 
"  Court  of  first  instance.'* 

Nothing  can  be  more  unsatisfactory  than 
the  manner  in  which  this  case  has  been  dealt 
with.  If  such  proceedings  are  legal,  a  suit 
may  go  on  for  ever.  In  the  present  instance, 
supposing  it  had  so  happened  that  Baboo 
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Nobo  Kumar  Buuerjee  had  been  transferred 
to  another  district  shortly  after  (lie  30th  of 
June  1874,  and  that  Baboo  Nuflfer  Chuuder 
Bhut  had  returned  to  his  foimer  office,  as 
fi  matter  of  course  Baboo  Nuffer  Chunder 
Bhut  would  have  been  asked  to  review  the 
judgment  of  Baboo  Nobo  Kumar  Banerjee. 
And  80  it  might  have  beeu  had  a  stranger 
succeeded  him. 

The  decisions  of  a  Judge  are  entitled  to 
be  treated  with  respect,  at  any  rate  by  his 
8ucce8soi*s  in  office  who  are  his  co-equals  in 
judicial  position.  And  Baboo  Nobo  Kumar 
Banerjee  forgot  this  rule  and  acted  impro- 
perly when,  in  admitting  the  review,  he 
made  the  general  condemnatory  remarks 
which  he  makes  on  the  judgment  of  his 
predecessor. 

The  appeal  is  allowed  :  tlw  order  granting 
the  review,  and  the  decree  on  the  re-hearing, 
are  set  aside :  and  the  decree  of  Baboo 
NufTur  Ciiunder  Bhut  is  restored.  The 
appellant  is  entitled  to  his  costs  iu  this  Court 
and  iu  the  Lower  Courts  also. 


The  9th  April  1875. 
Present  : 

The  Hon'ble  A.  G.  Macpherson  Officiating 
Chief  Justice,  and  tho  Hon'ble  G.  G. 
Morris,  Judge. 

Ejectment — TenantS'at'Will — Notice  to  quit 

Appeal  under  Section  XV  of  the  Letters 
Patent  against  the  decision  of  the 
Hon'ble  JS.  G.  Birch,  one  of  the  Judges  of 
this  Court,  dated  the  2Sth  January  1875, 
III  Special  Appeal  No.  1252  of  1874, 
from  a  decision  passed  by  the  Judge  of 
Hooghly,  dated  the  25th  March  1874, 
affirming  a  decision  of  the  Moonsiff  of 
Oolooberiahf  dated  the  I9th  December 
1873. 

Hem  Chunder  Ghose  (Plaintiff) 
Appellant^ 

versus 

Badha  Pershad  Paleet  (Defendant) 
Respondent. 

Baboo    Vmbika    Churn   Base  for 
Appellant. 

Baboo  Kumla  Kant  Sen  for 
Respondent. 

The  "  reasonable  notice  to  quit  '*  which  a  ryot  without 
a  right  of  occupancy  may  claim  from  his  landlord  before 
he  caa  be  ejected,  need  not  be  confined  to  a  deniand  of 


possession  and  notice  to  quit  on  a  certain  day.  It  it 
sufficient  if  the  laudlord  asks  for  a  higher  rale  of  rert 
and  gives  the  ryot  notice  to  quit  if  he  declines  to 
pay  it. 

A  suit  for  eiectment  against  a  tenant-at-will  is  a  suffi- 
cient demand  of  possession  and  would  justify  a  decree 
containing  a  date  fixed  for  ejectment. 

Macpherson,  C,J. — This  was  a  suit  to 
eject  a  ryot  on  tiie  ground  that  he  had  no  right 
of  occupancy,  and  that  having  beeu  served 
with  a  notice  to  pay  reut  at  an  enhauced 
rate  or  iu  default  to  quit  the  land,  he  had 
refused  to  do  either. 

Tiie  Court  of  first  instance  found  that  the 
defendant  bad  no  right  of  occupancj,  and 
that  he  had  been  served  with  the  notice  as 
alleged  ;  but  it  refused  to  eject  him  because 
it  "  was  not  aware  of  any  law  wbicli  pro- 
'*  vides  tliat  the  zemiudar  can  arbitrarily 
'^  eject  a  ryot  simply  because  he  has  no  right  of 
*'  occupancy."  On  appeal,  the  Lower  Appel- 
late Court,  without  determining  ihe  status 
uf  the  defendnnt,  affirmed  the  judgment  of 
the  first  Court  ou  the  ground  that  the  service 
of  the  notice  was  not  established,  and  that 
**  even  if  proved,  tlie  notice  with  the  record, 
which  culls  upon  defendant  to  relinquish  if 
he  refuses  to  pay  tho  higher  rent,  would  not 
iu  the  present  suit  entitle  plaintiff'  to  enter 
because  he  does  not  make  this  the  ground 
for  ejecting  defendant."  Mr.  Justice  Birch, 
before  whom  the  case  came  iu  special  appeal, 
was  of  opinion  tliat  the  finding  of  the  Lower 
Appellate  Court  in  regard  to  the  non-service 
of  notice  was  sufficient  to  bar  interference 
on  las  part,  and  that  it  was  too  late  then  to 
take  the  objection  that  iu  such  a  case  as  this 
no  notice  was  necessary. 

It  has  been  pressed  iu  argument  before  as 
that,  inasmuch  as  defendant  was  a  ryot 
not  having  a  right  of  occupancy,  there  was 
no  need  to  serve  a  formal  notice  of  ejectment 
upon  him  ;  and  that  as  this  suit  was  iusti- 
tuted  so  long  ago  as  September  1873,  the 
suit  itself  constitutes  a  sufficient  demand  fox 
possession,  and  reasonable  time  has  been 
given  to  defendnnt  to  quit  the  laud. 

In  support  of  this  contention,  the  ruling 
of  the  High  Court  in  tbe  case  of  Maliomed 
Rnsid  Kiian  Chowdhry  v.  Jadoo  Mirdha 
(XX  Weekly  Reporter,  p.  401)  is  refi»r- 
red  to. 

A  Full  Bench  of  this  Court  has  deter- 
mined (X  Weekly  Reporter,  p.  33}  that  a 
landlord  cannot  eject  a  ryot  whom  he  has 
acknowledged  as  a  tenant,  but  who  has  not 
a  right  of  occupancy,  without  serving  him 
with  a  reasonable  notice  to  quit.  Sir  Barnes 
Peacock,  whose  judgment  was  concurred  in 
by  the  other  Judges,  says  :— -*'  A  ryot»  who 
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*'  has  held  without  any  period   for  the  dura- 
'*  tiou    of    his    toiinucy    having    been    fixed, 
^*  although   he  may   not  have  gained  a  ri<;ht 
"  of    occupHuey,    cannot   have    his    holding 
**  determined   without  a  reasonable  notice  to 
''  quit  ;  and  a  notice  given  iu  the  last  month 
"  of  a  current  year  would  not  be  sufficient." 
Ill  our  opinion  a  notice  such   as  is  contem- 
plftied  iu  the  passage  just  quoted,  need  not 
necessarily  be  confined   to  a  simple  demand 
of  possession  and  notice  to  quit  on  a  certain 
day.     It  is  sufficient  if  the  landlord  asks   for 
a  higlier  rate   of  rent  and   gives    the   ryot 
Boiice  to  quit  if  he  declines  to  pay  it.     On 
this  point  the  rulint;  of  the  Division  Bench 
in  the  case  of  Janoo  Mundur  v.  Brijo  Singh 
(XXII  Weekly  Reporcer,    p.   548)  is  appli- 
cable.    «  Under  Section  8  Act  VI II  ( B.C.) 
''of  1869,  the  right   of  tiie    plaintitf  is    to 
"  make  his  own  terms  with  the  defendant  or 
*'  to   turn   the  defendant  out  of  occupation 
''  of  the  land.     He  conid  do  this  by  serving 
^  him    with   a   reasonable    notice   requiring 
''  him  to  quit  his  occupatiou  at  the  end  of 
**  the  year  unless  he  agreed  to  pay  thence for- 
''  ward  the  rates  of  rent  mentioned  in   the 
*'  notice."     And  again,  it  has  been  lield  by 
another  Division  Bench   of  this    Court   in 
Mahomed  R^sid   Khan  Chowdhry  v,  Jadno 
Mirdha    (XX   Weekly  Reporter,   p.    401) 
that  n  suit  for  ejectment  brought  by  a  landlord 
against  one  who  was  a  mere  tenant-at-will 
(who  was  found  to  have  no  ri^bt  of  occu- 
pancy, and   who  had  unsuccessfully  pleaded 
that  he  held  under  an  ''  amulnamah "  from 
the  zemindar's  agent)  is  in  itself  a  sufficient 
demand  of  possession,  and  would  justify   the 
Court  in  giving  the  plaintitf  a  decree,  care 
being  taken  to  fix  a  date  in  the  decree  for 
ejecting  the  defendant  which  would,  under 
the  circumstances,  be  fair  and  reasonable  so 
far  as  he  was  concerned.     In  the  case  before 
UP,    the  precise  position  of  the  defendant  has 
not  been  ascertained  by  the  Lower  Appellate 
Court,  which  dealt  only  with  the  two  ques- 
tions, viz.y  whether  the  notice  alleged,   was 
in    fact  given,  and,  whether  if  given  it  was  a 
sufi[icieut    notice    to   quit.     The   case   must 
therefore  be  remanded  to  the  Lower  Appellate 
Court  in  order  that  the  defendant's  rights 
may   be  adjudicated  upon.     If  his  position  is 
such  as  to  fall  within  the  principle  of  the 
ease  of  Mahomed  Rosid  Khan  (to  which  we 
have   already   referred)    then,    treating    the 
institution  of  the  suit  as  a  sufficient  demand 
for    possession,   the   Court  ought  to  give  a 
decree  in  favor  of  the  plaintiff,  fixing  a  date 
for  giving   up  possession  which  shall  be  fair 
towards  the  defendant.    If  on  the  other  hand 


the  Court  finds  the  principle  of  that  case 
does  not  apply,  then  it  will  deal  with  the  suit 
as  one  iu  which  it  has  been  found  that  the 
tenant  defendant  has  not  been  served  with  a 
notice  to  quit» 

As  the  matter  at  present  stands,  tlie  Lower 
Appellate  Court  (the  Judge  of  Hooghly)  has 
really  decided  uutliing  that  is  material,  save 
that  no  notice  was  ever  served  on  the  defend- 
ant. The  defendant  is  entitled  to  a  decision 
as  to  what  is  the  precise  nature  of  his  tenure  : 
aud  without  a  decision  as  to  that,  his  right 
to  resist  the  plaintiff's  claim  iu  this  suit 
caimot  be  determined. 

Costs  will  follow  the  result. 


The  13th  April  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chuuder  Mittcr,  Judges. 

Execution^ Mesne  Profits, 

Case  No.  25  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  East  Burd' 
wan^  dated  the  ISth  December  1874. 

Uuunt  Ram   Hazrah   and   another  (Decree- 
holdei*s)  Appellant Sf 

versus 

Kuralee  Pershad  Mistree  (Judgment- debtor) 
and  the  Bengal  Coal  Company  Limited 
(Surety)  Respondents. 

Baboos  Unnoda  Pershad  Banerjee  and 
Taruck  Nath  Sen  for  Appellants. 

Mr.  Adkin  for  Respoudents. 

Certain  decree-holders  hayinp;  been  sued  saceessfully 
for  possession  by  the  judgment-debtors  in  the  first 
Court,  appealed  V)  the  High  Court,  who  reversed  the 
decision,  and  whose  order  was  confirmed  by  the  Privy 
Council.  The  decree-holders  on  this  applied  for  execu- 
tion and  for  mesne  profits  for  the  interval  during  which 
they  had  been  kept  out  of  possession : 

Hkld  that  they  were  entitled  to  what  they  claimed 
in  execution,  without  bringing  a  regular  suit,  as  the 
effect  of  the  High  Court's  decree  was  to  rephice  the 
parties  in  statu  quo. 

Glover,   J.  —  The  decree-holders    were 
defendants  iu  a  suit  brought  by  the  judg- 
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men  (-debtors  for  possession,  nnd  lost  their 
case  ill  the  first  Court.  On  appeal  the  Prin- 
cipal Sudder  Amecn*s  order  was  reversed  by 
the  High  Court,  a  d'Cision  afttrrwards  con- 
firmed by  the  Privy  Council. 

The  decree-holders  on  this  applied  for 
execution,  and  to  get  wnsihit  for  the  interval 
between  the  decree  of  the  Principal  Sndder 
Ameen  and  that  of  the  High  Court,  during 
which  they  had  been  kept  out  of  possession 
by  tlie  parlies  bringing  the  suit. 

The  Subordinate  Judge  has  refused  their 
application  on  the  ground  that  the  High 
Court's  decision  was  silent  as  to  wasilat, 
and  because  they  hnd  power  to  bring  a 
regular  suit  for  the  same. 

It  appears  to  us  that  this  decision  of  the 
Subordinate  Judge  was  wrong.  The  effect 
of  the  High  Court's  judgment  was  to  replace 
the  parlies  in  the  status  quo  ante,  and  (he 
reversal  of  the  judgment  of  the  Principal 
Sndder  Ameen  restored  to  the  defendants  all 
that  they  had  been  deprived  of  under  it. 

The  point  was  considered  by  the  Full 
Bench  of  this  Court  in  the  case  of  Huro 
Chunder  Roy  Chowdhry  v.  Shoorodhunee 
Debia,  9  Weekly  Reporter,  p.  402,  and  al- 
though the  question  was  not  perhaps  dis- 
tinctly referred  to  them,  all  the  Judges 
appear  to  have  concurred  in  holding  that  a 
decree  of  reversal  necessarily  carried  with  it 
the  right  to  restitution  of  nil  that  had  been 
taken  in  the  erroneous  decree  in  the  same 
manner  as  an  ordinary  decree  carried  with 
it  a  right  to  have  it  executed. 

This  decision  was  followed  in  Shib  Narnin 
Paharnj  v,  Kishore  Narain  Paharaj,  10 
Weekly  Reporter,  p.  181,  the  Judges  (Baylny 
and  Glover,  J  J.)  holding  that,  under  circum- 
stances exactly  similar  to  the  present,  a 
regular  suit  for  the  wasilat  did  not  lie,  and 
that  the  question  of  mesne  profits  came 
under  Section  11  Act  XX III  of  1861. 

The  case  of  Huro  Monee  Chowdhrain  t?. 
Dhun  Monee  Chowdhrain,  1  Bengal  Law 
Reports,  p.  138,*  quoted  by  the  respondent's 
pleader  in  support  of  the  Subordinate 
Judge's  decision,  is  clearly  distinguishable 
from  the  one  above  refeiTed  to. 

We  think  that  the  decree-holder  was 
entitled  to  have  the  mesne  profits  awarded  to 
him  in  execution,  and  that  he  was  not  bound 
to  bring  a  regular  suit  for  their  recovery. 

The  Subordinate  Judge's  order  is,  there- 
fore, reversed  with  costs. 


Vide  10  W.  R.,  Civ.  Rul.,  p.  62. 


llie  13th  April  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Bomesh 
Chunder  Mitter,  Judges. 

Enhancement  of  Rent  ~ Notice. 

Case  No.  2033  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judicial  Commissioner  of  Chota  Nag^ 
pore,  dated  the  ISth  May  1874,  affirming 
a  decision  of  the  Assistant  Commissioner 
of  Maunbhoom^  dated  tJie  2Srd  December 
1873. 

Rtijah  Nilmonee  Singh  Deo  (Plaintif ) 
Appellant^ 

versus 

Heera  Lall  Chowdhry  (Defeodaot) 
Respondent. 

Baboo  Gopee  Nath  Mookerjee  for  Appellant 

Baboo  Go  lap  Chund  Sircar  for  Respondent. 

In  a  sait  for  arrears  of  rent  at  an  enhanced  rate, 
where  Uie  question  whether  notice  had  been  serred  lus 
been  decided  against  the  plaintiff,  there  is  no  reasoa  for 
trying  any  other  issue. 

Glover,  J. — Teis  was  a  suit  for  arrmirs 
of  rent  at  enhanced  rates  after  notice.  Both 
the  Courts  below  found  that  no  notice  bad 
been  served.  In  special  appeal  the  point 
taken  is  that,  although  notice  was  not  served, 
still  the  Courts  ought  to  have  considered  and 
decided  the  question  whether  or  not  the  reol 
of  the  tenure  was  liable  to  enhancement.  la 
other  words,  they  ought  to  have  given  a 
declaratory  decree  in  fuvor  of  the  plaioliff'i 
right  to  enhance  the  rent,  although  he  conid 
not  recover  such  rent  in  this  suit  in  conse< 
quence  of  the  notice  not  having  been  scnrd. 

Now  the  first  point  which  the  Court  had 
to  decide  in  a  case  of  this  sort  was  whether 
the  notice  of  enhancement  had  been  served 
or  not.  Tliat  point  having  been  decided 
against  the  plaintifi*,  there  was  no  reason  i<if 
trying  any  other  issue,  and  as  a  matter  of 
fact  the  Conns  below  did  not  try  any  other 
issue.  We  have  been  referred  to  the  case 
of  Bisso  Nath  Sircar  v.  Tara  Prosunno 
Mojoomdar  and  others,  XXII  Weekly  Re- 
porter, p.  482,  as  an  authority  for  the  coo- 
tention  that  in  a  suit  for  arrears  of  reot  at 
enhanced  rates,  when  the  liability  of  tlie 
tenure  to  enhancement  has  been  put  iu  issae 
and  fully  tried,  a  decree  rany  be  gi^ea 
declaring  the  tenure  liable  to  enhancemeot 
evea  though  service  of  uotice  to  onUaDce  is 
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not  proTed.  This  do  doubt  is  the  law  as 
kill  down  bj  the  judgment  of  the  Privy 
Council,  but  it  has  no  connection  with  the 
{•resent  case,  inasmuch  as  here  there  has 
been  no  question  as  to  the  right  to  enhance 
trie<1.  This  case,  moreover,  comes  from  the 
district  of  Ciiota  Nagpore,  wliere  it  was 
tried  under  Act  X  of  1859,  and  that  Act 
gave  no  power  to  the  Court  to  pass  a  declo- 
ratory  decree. 

The  special  appeal  must  be  dismissed  with 
costs. 

3Jill€r,  J, — I  concur. 


The  15th  April  1875. 

Present  : 

The  Hou'ble   F.   A.   Glover   and    Romesh 
Ch under  Mittor,  Judges, 

Alluvial  Land— Limitation, 

Case  No.  101  of  1874. 

Begular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Dacca,  dated 
the  \4tfi  January  1874. 

Gokool   Kristo   Sen    Moonshee  (one  of  the 
Defendants)  Appellant, 

versus 

Mr.  M.  David  (Plaintiff)  Respondent, 

Bahoos  Mohinee  Mohun  Roy,  Lullit 
Chunder  Sen,  and  Okhil  Chunder  ben 
for  Appellant. 

Baboo  Ram  Churn  Mitter 
for  Respondent. 

In  a  suit  for  possession  of  chur  lands  as  re-forraations 
on  the  original  site  of  plaintiff's  or  his  vendor's  lands, 
or  accretions  thereto,  where  limitation  is  pleadctl  by 
defendant  in  adverse  possession,  tlie  onus  lies  on  plaintiff 
to  prove  that,  before  disappearance  or  diluvion,  the  land 
iu  dispute  wa^  in  the  possession  of  his  vendor. 

Mitter,  J, — This  wos  a  suit  for  possession 
of  1,008-16-0-2^  dhoors  of  chur  lands  on 
tlie  allegation  thnt  they  were  partly  re-form- 
Ations  on  the  original  site  of  the  land  of 
Mouzah  Nilokhee,  and  partly  accretions  to  the 
snid  usleo  land.  The  plaintiff's  cnse  is  that 
the  lands  in  this  mouzah  began  to  be  washed 
awny  some  time  after  the  thakbust  proceed- 
ings took  place  ,  that  they  re-appeared  in  the 
year  1271  wlien  the  Government  took  posses- 
sion of  them  as  an  island  chur  ;  that,  on  the 
application  of  the  defendants  and  other 
persons,  the  Government  withdrew  their 
claim  on  the  12th  March  1867  ;  that  although 
tbe  plaintiff's  vendors  were  entitled  to  them, 


they  having  attempted  to  take  possession  were 
resisted  by  the  defendants  ;  that  he  purchased 
the  entire  zemiudnree  to  which  the  Mouznh 
Nilokhee  appertnins  on  the  11th  Magli  1279, 
and  that  he,  therefore,  seeks  to  recover 
possession  of  this  chur  land. 

The  defendant's  statement  is  to  the  effect 
that  the  ])laintiff's  claim  is  bnrred  by  limita- 
tion ;  that  the  chur  island  in  dispute  does  not 
appertain  to  Mouznh  Nilokhee  belonging  to 
the  plaintiff ;  that  in  fnct  there  was  no  such 
mouznh  in  existence  as  Mouzah  Nilokhee,  and 
that  they  have  been  in  possession  of  these 
lands  ns  re-formations  and  contiguous  occre* 
tions  of  their  Mouzah  Baslidebpore. 

The  Subordinate  Judge  decreed  the 
plaintiff's  claim  holding  that  it  had  been 
established  by  the  evidence  on  the  record 
that  the  land  in  dispute  was  partly  re- form- 
ation of  and  partly  accretion  to  the  plaintiff's 
Mouzah  Nilokhee.  On  the  question  of  limit- 
ation, the  Subordinate  tJuHge  was  of  opinion 
thnt  the  defendants,  not  having  been  able  to 
establish  an  adverse  possession  for  more  than 
12  years,  the  plaintiff's  suit  wa§  not  barred  by 
limitation.  Against  this  decision,  this  appeal 
has  been  preferred  by  the  defendant. 

We  have  to  consid**r  in  this  appeal,  first, 
whether  the  plaintiff's  claim  is  barred  by 
limitation  or  not.  As  we  are  of  opinion 
thnt  the  plaintiff's  claim  must  be  rejected  as 
barred  by  limitation,  it  is  not  nec'ssnry  for 
ns  to  refer  to  the  other  questions  in  the  case. 
According  to  the  plaintiff's  allegation,  he 
must  prove  thnt  the  land  in  dispute  before  it 
diluviuted  or  disappeared  was  iu  the  posses- 
sion of  his  vendor.  Unless  he  should  prove 
this  fact,  his  claim  would  not  be  saved  from 
the  operation  of  the  law  of  limitation, 
because,  accordinnj  to  his  own  case  the  lands 
re-appeared  for  the  first  time  in  the  year 
1271,  and  he  has  not  established  that  after 
their  re-appearance  he  or  his  vendor  has 
been  in  possession  for  a  single  day.  Thot 
being  so,  unless  he  should  prove  that  at  the 
time  of  the  disappearance  of  the  land  in 
dispute  he  or  his  vendor  was  in  possession, 
it  could  not  be  said  that  his  cause  of  action 
accrued  within  12  years  from  the  date  of 
the  institution  of  the  suit.  If  that  fact  had 
been  proved,  no  doubt  he  would  have  been 
entitled  to  say  that  when  the  land  was  under 
water,  his  possession  over  it  could  not  have 
continued  ;  and  that  when  it  re-appeared  ho 
having  been  prevented  from  taking  possession 
by  the  defendant,  the  cause  of  action  for  this 
suit  then  arose.  The  Subordinate  Judge, 
we  do  not  think,  has  taken  a  correct  view  of 
the  law  upon  this  point.     According  to  him 
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it  was  for  the  defendant  to  make  out  that  he 
lind  acquired  a  title  to  the  disputed  land  by 
adverse  possession.  Tiiis  view  is  contrary 
to  all  the  decisions  of  this  Court.  It  was 
for  tlie  plainiiif  to  remove  tlie  statutory  bar 
which  had  been  Eet  up  against  his  claim.  In 
this  case,  the  plainiitf  has  adduced  no  evi- 
dence iu  support  of  the  fact  that  he  was  in 
possession  of  the  disputed  land  at  the  time 
when  it  submerged.  Therefore,  we  must 
hold  thnt  the  plaintiff's  suit  is  bnrred  by 
limitation.  This  appeal  is  accordingly 
decreed,  the  judgment  of  the  Lower  Cuurt 
reversed,  and  the  plaintiff *8  suit  dismissed 
with  costs  in  both  the  Courts. 
•    G lover ^  J, — I  concur. 


The  16th  April  1875. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  RomesU 
,  Chunder  Mitter,  Judges. 

Hoondee — Liabilities  of  Drawers  and  Acceptors' 

Case  No.  1210  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hhaugnlpore,  dated  the 
20th  March  1874,  modifying  a  decision 
of  the  \st  Subordinate  Judge  of  that 
district,  dated  the  2nd  August  1873. 

Abdoor  Ruhman  and  others  (Defendants) 
Appellants, 

versus 

Baboo  Gunesh  Lall  and  others  (Plaintiffs) 
Jiespondents. 

Mr,  Ameer  Ali  and  Moulvie  Serajul  Islam 
for  Appellauts. 

Mr.  C,  Gregory  and  Baboo  Auhinash 
Chunder  Banerjee  for  Respondouts. 

'  The  drawer,  acceptor,  and  intermediate  indorsers  of  a 
hoondee  wliich  is  dishonored  arc  aU  liable  to  tlie  holder ; 
but  their  liability  is  not  joint  as  it  arises  out  of  different 
contracts :  and  a  decree  obtained  against  any  one  of 
tliem  without  satisfaction,  cannot  be  pleaded  as  a  bar 
to  a  suit  against  any  other  of  them. 

Mitter,  J. — The  plaint  alleges  that  one 
Zoraor  Khan,  ancestor  of  the  defendants, 
carried  on  a  hide  business  in  the  town  of 
Bliaugulpore  in  partnership  with  a  person 
of  the  name  of  Ameer  Klian,  who  also  had 
another  firm  carried  on  in  his  name  alone 
At  Calcutta;   that  a  hoondee  for  Rs,  2^600 


having  been  drawn  by  Zoraor  Kban  and 
Ameer  Klian  of  Bhaugulpore  upon  the  Cal- 
cutta firm  of  Ameer  Khan  <^ame  into  tlie 
hands  of  the  plaintiffs  by  purchase  ;  iliat 
the  said  hoondee  was  accepted  by  die  firm 
of  Ameer  Khan  at  Calcutta;  but,  on  duedafe, 
the  amount  thereof  having  not  been  paid, 
notice  of  dishonor  was  forthwith  given  to 
the  kliottee  of  Zoraor  Klian  and  Ameer 
Kban  of  Bhaugulpore.  The  plaint  further 
goes  on  to  say,  that  a  suit,  under  Act  Y  of 
1866,  was  brought  by  the  plaintiffs  ngaiast 
Ameer  Khnn  in  the.  Original  Side  of  this 
Court  upon  this  hoondee,  (Ofl;ether  wifh 
other  hooudees,  which  were  all  payable  by 
Ameer  Khan  as  acceptor  to  the  plaintiffs, 
and  a  decree  was  obtained.  That  subsequeat 
to  ihis^  Ameer  Khan  having  been  convicted 
of  a  grave  criminal  offence,  all  his  properties 
were  confiscated  by  Government,  and  hence 
the  plaintifis  could  not  realize  the  money 
due  to  him.  Hence  this  suit  has  been 
brought. 

The  defendants  denied  the  genuineness 
of  the  hoondee  and  raised  various  other 
objections  of  which  it  is  only  necessary  to 
notice  one,  viz.,  that  the  pinintifis  having 
already  sued  Ameer  Khan  for  Rs.  10,000; 
i.e.,  the  amount  of  this  hoondee  and  tliree 
others,  and  having  obtained  a  decree  from 
the  Original  Side  of  the  High  Court,  was  not 
entitled  to  sne  again  the  defendants,  the  heirs 
of  Zoiaor  Khan. 

The  Court  of  first  instance  decreeil  half 
of  the  plaintiffs'  claim,  against  which  decree 
both  parties  appealed,  and  the  District  Judge, 
on  appeal,  bus  awarded  a  full  decree  iu  favor 
of  (he  plaintiffs. 

In  special  appeal  by  (he  defendants  the 
first  objection  that  has  been  urged,  is,  tliat 
the  suit  is  not  maintainable,  the  plaintifid 
having  obtained  a  decree  upon  the  same 
cause  of  action  against  Ameer  Khan.  We 
do  not  think  that  this  contention  is  valid. 
The  former  suit  was  brought  against  Ameer 
Khan  as  the  acceptor  of  the  hoondee.  As 
acceptor  he  was  alone  liable.  Zoraor  Klian, 
ancestor  of  the  defendants,  had  incurred  no 
liability  so  far  as  the  contract  based  upon 
the  acceptance  of  the  hoondee  was  concerned, 
and  therefore  he  was  not  of  (he  joint  con- 
tractors in  the  matter  of  the  acceptance  of 
the  hoondee.  The  obligation  of  Zoraor 
Khan  to  pay  the  amount  of  this  hoondee 
arises  out  of  a  different  contract,  mz^  by 
his  jointly  with  Ameer  Khan  drawing  it  at 
Bhaugulpore  after  receiving  its  valae  upon 
the  Calcutta  firm  of  Ameer  Khan.  No  snit 
had  been  brought  upon  this  latter  contneft 
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io  llie  Original  Side  of  this  Court.  It  is 
tnie  that  the  drawer,  acoepior,  ntid  interme- 
diare  indorsers  are  hU  liable  to  the  holder  of 
a  dishonnred  hoondeOi  but  their  liability 
id  uot  joiut  A  decree  obtained  ogtiinst  any 
one  of  them  cannot  be  pleaded  as  a  bar  to 
the  maintenance  of  a  suit  against  another 
of  t!iem.  It  is  only  when  a  judgment  is 
recovered  with  satisfaction  that  the  debt  is 
extinguished  against  all.  Therefoie  the 
former  suit  in  the  Original  Side  of  this  Court 
baying  been  brought  against  Ameer  Khan 
nfl  acceptor,  and  Z'iroar  Khan  not  being 
jointly  liable  with  Ameer  Khan  on  account 
of  the  acceptance  of  Uie  hoondea  by 
the  latter,  a  decree  obtained  in  that  suit 
wUhout  satisfaction  cannot  be  pleaded  as  a 
bar  to  the  present  action.  This  objection 
must  therefore  be  overruled. 

The  next  objection  taken  in  special  appeal 
is  that  tlie  holders  of  the  hoondee  in  this 
case  having  once  elected  to  proceed  against 
the  acceptor  are  precluded  to  fall  back  upon 
tlie  liability  of  the  drawers  ;  and  es|>eciully 
ill  this  case,  because  the  plaintiffs  have  le- 
covered  a  portion  of  the  claim  from  the 
acceptor  for  which  the  suit  was  brought  in 
the  Original  Side  of  the  High  Court.  I  am 
of  opinion  tliat  this  frround  of  special  appeal 
mast  also  fail.  Both  the  drawer  and  the 
acceptor  are  bound  to  satisfy  the  debt  under 
•eparnte  contracts.  lu  the  absence  of  any 
especial  circumstimoe,  a  decree  based  upon 
oue  of  these  contracts  cannot  be  a  bar  to 
the  maintenance  of  a  suit  upon  the  other. 
As  regards  the  objection  that  the  plaintiffs 
Lave  recovered  a  portion  of  the  amount  of 
money  for  which  the  suit  in  the  Original 
Side  of  the  High  Court  was  brought,  we 
cannot  give  effect  to  it  because  it  was 
uot  urged  in  the  Courts  below.  It  simply 
rests  upon  this  that  from  the  plaint  iu  the 
former  suit,  it  appears  that  the  claim  was 
for  Rs.  10,000  ou  accouut  of  four  boon  dees, 
iucludiiig  the  present  one.  It  also  appears 
from  an  application  of  execution  made  in  that 
suit,  that  the  plaintiffs  sought  to  recover 
seven  thousand  and  odd  hundred  rupei'S.  It 
is,  therefore,  contended  that  the  plaintiffs 
must  luive  recovered,  after  the  institution 
of  the  suit,  a  portion  of  the  claim.  This 
objection  has  been  for  the  first  time  urged 
iu  special  appeal,  and  I  am  of  opinion  that 
it  ought  not  to  be  allowed  to  be  taken.  If 
it  had  been  urged  in  the  Court  below,  it  is 
possible  that  the  plaiu tiffs  might  have  shown 
iliat  in  point  of  fact  nothing  had  been  re- 
covered, OS,  if  anything  had  been  recovered, 
it  was  on  accouut  of  the  hoondees  other 


than  the  one  in  question.  It  is  clear,  there* 
fore,  that  we  caunot  enter  lain  this  objection 
without  directing  a  fresh  enquiry  upon  the 
facts  connected  with  it.  No  reason  has  been 
shown  why  this  unusual  course  should  be 
adopted.  The  special  appeid  must  therefore 
be  dismissed  with  costs. 
Glover^  J. — I  concur. 


The  16th  April  1875. 
Present : 

The  Hou'ble  W.  Markby  and  H.  B.  Lawford, 
Judges. 

Decrees  Ultra  Vires—Special  Appeal — Costs, 

Case  No.  1894  of  1874. 

Special  Appeal  from  a  decision  passed 
by  the  OJficialing  Additional  Judge  of 
Furreedpore,  dated  the  19/ A  May  1874, 
reversing  a  decision  of  the  Moonsiff  of 
JIhiksoodpore,  dated  the  31  st  December 
1872. 

Dhun  Monee  Chowdhrain  and  another 
(Plaintiffs)  AppettmutSf 


Wooma  Churn  Roy  and  others  (Defetidants) 
Respondents, 

Baboo  Doorga  Mohun  Doss  for  Appellants. 

Babpo  Kashee  Kant  Sen  for  Bespondenfs. 

Where  the  decisions  of  the  Lower  Courts  were  found, 
in  special  appeal,  to  have  been  withoat  jurisdiciioo,  and 
the  suit  to  be  cognizable  by  the  Sniall  Cause  Courts  th« 
High  Court  made  an  order  sending  the  plaint  to  tho 
Small  Cause  Court  for  trial,  upon  the  appellant  (plain- 
tiff) flaying  withia  three  mouths  all  the  costs  of  th^ 
liligatioQ. 

Marhby^  J.-^We  are  of  opinion  that  the 
decision  of  the  District  Judge  is  right,  and 
that  this  suit  being  one  based  upon  a  cou tract 
is  cognizable  by  the  Small  Cause  Court,  and 
that  the  ordinary  Civil  Court  had  not 
jurisdiction.  The  observations,  therefore, 
which  the  District  Judge  has  made  as  to  the 
validity  of  this  contract,  and  the  evideuce 
that  has  been  brought  in  support  of  it,  must 
uot  be  considered  iu  any  way  binding  should 
this  matter  bo  hereafter  litigated.  This 
appeal  will  be  dismissed  with  costs. 

The  appellant  now  asks  ui^  to  make  an 
order  seuding  this  pluiui  to  the  ^mn\\  Cause 
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Court  for  trial.  "We  think  tUi«  is  a  reaeon- 
iible  course  to  tnke,  nnd,  acconlingly,  ^pou  the 
opp^Hant  paying  withiti  three  moniha  from 
this  date  to  the  respondent  all  the  costs  of 
this  lirigfttion,  as  directed  i>y  the  decrees  of 
the  Coupt  below,  and  of  this  appeal,  we  will 
send  the  plaint  in  tins  cose  to  tlie  Court  of 
Small  Causes  for  trial.  If  within  three 
months  these  costs  are  not  paid,  the  suit  will 
stand  dismissed.  The  costs  must  be  paid  into 
the  Court  of  the  MooMsiflfy  who  will  receive 
them  and  certify  at  once  to  this  Court 
through  the  District  Court  that  they  have 
been  paid. 


The  16th  April  1875. 

Present : 

The  Hon'ble  R  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Bond — Suii  by  Benamee  Obligor, 

Case  No.  2626  of  1874« 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
lOth  August  1874,  reversing  a  decision 
of  the  Moonsiff  of  that  district^  dated 
the  28/A  January  1874. 

Judoo  Nath  Dey  (Defendant)  Appellant, 

versus 

Girija  Blioosun  Mister  (Plaintiff) 
Respondent. 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Radhiha  Chum  Mitier  for 
Respondent. 

Xn  a  suit  upon  a  bond  where  defendant  pleads  that 
the  bond,  thoaf^h  executed  in  the  name  of  the  plaintilT, 
was  really  executed  in  favor  of  a  third  party,  if  it  is 
found  that  plaintiff  is  not  the  real  holder  of  the  bond, 
the  suit  must  be  dismissed. 

Mitter,  J, — We  think  that  this  cnse  must 
be  remanded  to  the  Lower  Appellate  Court. 
The  plaintiff  sued  to  recover  a  sum  of  money 
on  a  bond  alleged  to  have  been  executed  by 
the  defendant  in  his  favor.  The  defendant 
in  bis  written  statement  asserted  that 
the  bond,  although  executed  in  the  nimie  of 
the  plaintiff  Girija  Blioosun  Mitter,  was 
TMlly  executed  in  favor  of  one  Troilucklio 
Mitter  ;  that  there  was  a  simultaneous  agree- 
ment with  the  real  holder  of  the  bond, 
namely,  Troilucklio  Naih  Mitter,  by  which  a 
property  was  let  out  in  ijarah  to  Troilucklio 
Nath  Mitter,  who,  from  tlie  rent  of  that 
ijnrali;  had  to  repay  himself  the   amount  of 


Mi<^  loan.  The  Moonsiff  fixed  two  ig8iK>«. 
namely,  1st,  wbetlier  ttie  plaintiff  iti  this 
case  or  Troilucklio  Nath  Mitter  was  tlie  real 
holder  of  the  bond  ;  and  secondly,  wkether 
the  debt  under  the  bond  has  been  discharged. 
He  came  to  the  conclusion  upon  the  firat  of 
these  issues  (hat  the  (daiutiff  Girija  Bftioosaa 
was  only  benameedar,  and  upon  the  ground 
tlint  Troilucklio  Nath  had  not  brought  this 
suit,  dismissed  the  plaintiff's  clnim,  holding 
tliat  in  the  nbsenoe  of  the  real  holder  of  tlie 
bond,  the  suit  couid  not  go  on.  On  apiiesl, 
the  Judge  has  reversed  tliM  decision,  Ivotding 
that  the  defence  made  by  the  defendant  is 
really  no  answer  to  the  plaintiff's  claim.  He 
hns  also  observed  in  one  part  of  4iis  judg- 
ment that,  according  to  a  coudUion  in  tlie 
bond  and  the  ijarah  lease,  the  defendant  was 
bound  to  see  the  payments  made  endoraed  oo 
the  back  of  the  bond,  and  as  this  lias  admit- 
tedly been  not  done,  the  plaintiff  is  entitled 
to  a  deeree. 

We  think  that  the  judgment  of  the  Dis- 
trict Judge   cannot  stand.     The   very   first 
question  which  lie  had  to  determine  has  been 
lef(  undecided,  nnmely,  whether  tlie  plaintiff 
in  tliis  case  was  tlie  real  holder  of  the  bond 
or   not.     If,   as   it  has  been   found  by  the 
Moonsiff,  he  was  not,  this  suit  must  be  dis- 
missed.    It  appears  to  us  that  tlie  Distriel 
Judge  has  not  decided  this  question.     There- 
fore the  nppenl  must  go  hack  (o  him  for  a 
decision  upon   tliis  point.     But  we  tliink  it 
also  right  to  observe  that  even  if  it  be  fotind 
that  the  payments  have  not  been  endoned  <>b 
the  bnek  of   the   bond,   still,  if  Troilnckho 
Nnfh  be  found   to  be  the  real  owner  of  the 
bond,  the  omission  of  Troilucklio  Nath  after 
having  realized  the  rents  to  endorse  ihem  on 
the  bnck  of  the  bond  ought  not  in  any  way 
to  prejudice  the  defendant.      But  we  tliink 
that  if  it  be  found  that  Troiluckho  Nath   is 
the  real    holder   of  the  bond,    it  will  not  be 
necessary  to  go  into  that  question,  because 
the  plaintiff's  suit  in   that  case  must  be  dis- 
missed   upon   the   ground    that   lie    has    no 
interest  in  the  bond  upon  which  this  suit  has 
been    brought.     However,    if  the    DiBtrict 
Judge   on    remand   come    to   the  conclusion 
that  the  real  holder  of  the  bond  is  the   plain- 
tiff, even    in  that  case,  riotwithstandiog  ilie 
stipuliition  in  the  bond  and  the  lease  adverted 
to  above,  we  think  that  the  Judge  would  be 
bound  to  examine  the  evidence  tliat  night 
be  offered  in  support  of  the  allegation  that 
tlie  money  borrowed  bad  been  tepard.     With 
these  observations,  we  remand  the  case  to  ths 
Lower  Appellate  Court  for  a  fresh  deciaioo. 
Costs  will  abide  the  result. 
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Tiie  16tli  A(^iil  1875. 
l\esent : 

The  Hon'ble  F.    A.   Glover    and    Romeflh 
Chuudei*  Mitter,  Judges, 

A     Suit,   when     coinmenred^ltent — Puiwaree*s 
A  Ifowauces. 

CaaeNo.  689of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Bhnugulvore,  dated  the 
ZOth  December  1873,  reversifig  a  decision 
of  the  Moonsiff  of  Monghyr,  dated  the 
iSth  August  1873. 

Mengur  Muoder  (Defeudaut)  Appellant^ 

versus 

Baboo    Huree    Mohun    Tlmkoor    (Plftiatiff) 
Respondent. 

Baboo  Taruck  Natk  Dutt  for  Appellant. 

Mr.  31.  £.  Sandei  niul  Baboo  Hem  Chundet' 
Banerjee  for  Respoudeitt. 

A  suit  commences  when  the  original  plaint  is  filed,  and 
Bot  when  the  plaint  is  returned  by  the  plaintiff  alter 
amend  nient. 

A  put waree*8  wages  and  allowances  are  in  the  nature 
of  illegal  cesses,  and  cannot  be  recovered  in  a  suit  for 
rent. 

Glover^  J, — The  defendant  in  this  suit 
deposited  whut  he  alleged  to  be  the  proper 
r« 111  due  oil  his  holding  under  the  provisions 
of  SecUou  31  of  Act  VIII  (B.C.)  of  1869,  and 
the  first  objection  which  is  taken  in  special 
iipp<ul  is  uguiust  that  part  of  the  Judge's 
order  which  declares  that  the  suit  brought 
by  the  landlord  for  recovery  of  arrears  of 
rent  was  witliiu  the  time  allowed  by  that 
Section,  thiU  is  to  suy,  it  was  brought  within 
six  mouths  from  the  date  of  service  upon 
him  of  the  notice  of  the  deposit  made  by  (he 
defendant  ia  the  Collector's  treasury.  It 
appears  tliat  notice  was  giveu  to  the  plnintifl* 
of  this  dejtosit  on  the  14th  January  1873, 
aud  this  suit  whs  instituted  on  the  14th  July 
of  the  eame  year.  The  special  appellant 
contends  that,  as  a  matter  of  fact,  the  suit 
was  not  brought  on  the  14th  January,  that 
on  tliut  day  the  plaint  was  presented,  but 
was  returned  on  the  ground  ihut  the 
document  was  improperly  stamped,  it  having 
three  small  stumps  instead  of  one  stamp  of 
tlie  full  value,  and  that  no  certificate  of  the 
Collector  was  produced  to  show  that  the 
smaller  stamps  were  giveu  because  one  stamp 
of  the  full  value  was  not  available.  It 
appears  to  us  (following  several  decisious  of 


this  Court)  that  the  Judge's  decision  is 
correct*  In  the  case  of  Grish  Chunder 
Singh  vs.  Fran  Kishen  Bhuttaoharjee, 
VII  Weekly  Reporter,  page  157,  it  is  laid 
down  that  a  suit  must  be  considered  to  have 
commenced  when  the  original  ploint  was 
filed,  aud  QOt  when  it  was  returned  after 
omeudment.  The  same  principle  is  decided 
in  the  case  of  Sham  Chaud  Koondoo  vs, 
Kalee  Nath  Boy,  Marshall's  Reports,  page 
336.  Again  the  same  ruling  is  laid  down 
in  V  Weekly  Reporter,  page  207,  Ram 
Coomar  Shaha  and  others  vs,  Dwarka  Nath 
Hajra,  and  the  Madras  High  Court  also 
decided  this  point  in  the  same  way  in  the 
case  of  Ismail  Sahib  vs.  Arumuga  Clietti 
and  others,  Madras  High  Court  Reports, 
page  427.  It  seems  to  us,  therefore,  that 
this  point  has  been  fully  settled  by  competent 
authority,  and  the  Judge  was  right  in  hold- 
ing tiiat  the  plainlilTs  suit  is  not  barred  by 
limitation. 

Then  it  is  said,  in  the  second  place,  that 
the  Judge  has  not  decided  the  defendant's 
objection  as  to  the  rate  of  rent  in  this  case. 
The  point  is  not  taken  in  the  grounds  of 
special  appeal.  The  fact  is  this,  the  Judge, 
who  was  trying  this  and  another  analogous 
case  together,  wrote  ouly  one  detailed  judg* 
meat,  aud  referred  to  the  evidence  on  which 
both  the  cases  were  decided  in  that  judg- 
ment, treating  the  second  case  as  being 
decided  by  the  judgment  given  in  the 
first.  In  consequence  of  the  appellant's 
objection  we  have  had  the  deposition  of 
one  witness  read  to  us,  and  find  that 
except  in  one  particular  which  we  will 
notice  hereafter,  the  evidence  given  by 
the  plaintiff  in  this  case  was  legally 
sufficient  to  justify  the  Judge  in  com- 
ing to  the  conclusion  that  he  did.  Moreover 
in  his  judgment  in  this  case  he  distinctly 
refers  to  the  evidence  given,  and  to  the  rea- 
sons which  have  been  already  recorded  in  the 
analogous  case  of  Huree  Mohun  Thakoor  vs. 
Ramchurn  Doss.  It  may  be  said  that  as 
botli  the  oases  might  not  have  come  before 
this  Court  together  in  appeal,  it  would 
have  been  more  convenient  tf  separate  judg- 
ments had  been  written  by  the  Judge.  But 
it  would  be  altogether  useless  to  remand  the 
case  now. 

Then  with  regard   to  the  objection   that 

the  Judge  was   not  right   in  allowing  some 

smaller  items,  namely,  the  wages  and  allow- 

onces    of    putwnree    and     Rs.     7-15-9    on 

I  account  of  Bhowlee  Jummo,   we  think  that 

I  putwaree's   wages  and  allowances  were  not 

j  fairly  chargeable  on  the  defendant ;  they  are 
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The  13th  March   1875. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.   Morris, 
Judges. 

Privy  Council  Decree — Mesne  Profits  ^Interest, 

Case  No.  209  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Faina,  dated  the  ISth 
April  1874. 

Mussamut  Bibee  Butllun  (Decree-holder) 
Appellant^ 

versus 

Sjud   Fuzloor  Buhman    (Judgment-debtor) 
Respondent. 

Mr,  M,  L,  Sandet  for  Appellant. 

Moonshee  Mahomed  Vusoof  for  Respondent. 

Where  the  Privy  Coancil  mnde  an  order  in  favor  of 
a  plaintiff,  decreeing  possession  of  certain  property  with 
mesne  profits,  hki.d  that  the  intention  was  to  award 
8ueh  a  sum  as  would  compensate  the  plaintiff  for  his 
actual  loss,  and  the  decree  therefore  authorized  the 
Courts  of  this  country  to  consider  and  deal  with  the 
question  of  mesne  profits  as  fully  as  a  Court  could,  which 
was  charged  with  the  duty  of  originally  determining 
the  merits  of  such  a  question  between  the  parties  to 
the  suit.  The  High  Court  accordingly  awarded  the 
amount  of  actual  loss  found  to  have  been  incurred  in 
respect  of  each  year  with  interest  thereon  from  .  each 
year  to  the  date  of  the  High  Court's  order. 

Phear^  J. — The  question  between  the 
pnrties  iu  this  case  has  been  considered  as  a 
question  whether  interest  should  be  allowed 
Q|>on  the  wnsilat  which  was  the  subject  of 
a  certain  d^ree.  It  has  ariseu  in  a  some- 
vthni  peculiar  way,  and  it  will  be  necessarj 
as  a  preliminary  to  explaining  our  view  of 
Uie  case  to  recount  with  some  little  detail 
the  proceedings  which  have  taken  place 
since  the  decree  was  passed.  This  occurred 
on  (he  8th  March  1861  when  the  plniotifT 
obtained  a  decree  for  possession  of  certnin 
property  and  mesne  profits.  On  (he  25 ih 
November  1863  on  appeal  to  this  Court, 
that  original  decree  was  altered  by  limiting: 
the  pUintiff*8  right  to  a  life-interest,  but  in 


other  respects  the  decree  of  the  Court  belov^ 
was  affirmed. 

On  the   1st  April  of  the  following  year, 

1864,  the  plaintiff  applied  for  the  execution 
of  the  order  as  to  wasilat.     On  the  8ih  July 

1865,  the  Ameen's  report  was  made  by 
which  the  mesne  profits  were  assessed  on  the 
property,  which  was  the  subject  of  suit  by 
direct  reference  to  its  constituent  melials 
specifically,  for  three  years  from  1266  to 
1268  both  inclusive. 

On  the  27th  March  1866,  the  judgment- 
debtor,  after  stating  that  some  money  had 
been  paid  on  account  of  the  principal  sum 
of  wasilat,  and  that  he  was  willing  to  pay 
the  remainder,  complained  that  in  the  account 
prepared  in  the  sherishta,  interest  on  the 
wasilat  had  been  charged  for  every  year 
preceding  the  date  of  ascertainment,  as  well 
as  subsequent  thereto  ;  but  that  according 
to  rule,  it  ought  to  have  been  only  for  the 
subsequent  period,  and  the  judgment-debtor 
ought  to  have  a  set-off"  of  the  interest  on 
the  monies  which  had  been  already  deposited 
by  him. 

On  the  29th  March,  the  Judge  made  his 
order  upon  this  application  of  the  judgment- 
debtor,  allowing  the  latter  part  of  his  claim 
by  directing  that  "  the  payments  on  account 
"  must  of  course  be  written  off  the  debt  from 
*'  date  of  payment " — ond  refusing  the  other 
part  with  this  explanation  that  the  assess- 
ment of  wasilat  was  confined  to  the  ascer- 
tainment of  the  bare  annual  amounts  of 
rent  which  had  been  lost  by  the  plaintiff",  and 
did  not  contain  the  ingredient  of  interest  as 
it  ought  to  have  done  up  to  the  date  of 
ascertainment.  And  on  the  same  day  an 
account  was  prepared  on  this  footing  and 
initiated  by  the  Judge. 

On  the  27ih  September  1866,  the  judg- 
ment-debtor appealed  to  the  High  Court 
against  this  decision  of  the  Judge  relative  to 
interest.  But  this  appeal  was  dismissed. 
However,  nothing  very  practical  resulted  at 
this  stage,  because  the  execution  proceedings 
were  not  continued  beyond  this  point,  there 
having  been  an  appeal  preferred  to  the  Privy 
Council  against  the  decree  in  the  suit.  The 
High  Court  made  an  order  in  the  usual  alter- 
native for  the  giving  of  security  in  the  event 
of  the  execution  being  proceeded  with  ;  and 
as  the  security  was  not  furnished,  practically 
execution  proceedings  were  stayed. 

On  the  22nd  April  1872  the  Privy  Coun- 
cil made  their  order  upon  the  appeal.  It 
was  in  favor  of  (he  plaintiff*  absolutely  for 
all  the  property  claimed  except  two  mouzahs 
with  mesue  profits.    The  suit,  howevor,   was 
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mouzalis.  There 
ttie  costs  of  the 
be  ia  proportion 
^p,  niul  tlint  there 
Vivy  Council, 
lowing  year,  the 
irt  below  for  exe- 
I  Privy  Council  as 
it  of  tlie  pioperiy 
Beded,  and  to  her 
jut  wns  appended, 
le  I7tli  April,  and 
•il,  were  prefleuted 
y  to  this  nppUcn- 
tor — in  particular, 
h  of  the  principal 
een  as  related  to 
jncil  gives  to  the 
by  the  defendant 
I  siep-mother,  and 
lis  been  given  by  tlie 
5il.  Iq  May  1873, 
)D  this  mutter,  and 
ruled  thejudgrannt- 
t  thnt  made  with 
I  he  ord<»red  exe- 
oting  of  the  office 
it  however  he  gave 

•peal  by  the  plain- 
hat  the  office  ac- 
d  til  at  the  Judge 
>laintiflr8  objection 
on  wasilat  ousrht 
owed.  And  again 
;  in  not  givinjj:  the 
:)plicatiou  for  exe- 
ndy  mentioned,  the 
us  is,  wli^ther  the 
tion  should  issue, 
le  bnre  amount  of 
the  Ameen  found 
leprived  of  in  the 
nee  to  the  specified 
amount  ought  not 
iddition  of  interest. 
088  from  the  time 
[  up  to  the    time  of 

ument  which  wns 
ay  on  both  sides, 
pposition  thnt  the 
re  into  and  assess 
lich  had   boen   le- 

I  decree,   and   was 

II  Act  XXIII  of 
some  decisions  of 
ords,  tliat  in  the 
lie  Jud-'e  Qf   the 


Court  below  was  only  exercising  fi 
of  a  Court  charged  with  the  executi 
decree  already  made,  and  therefore  co 
go  into  auy  substantial  merits  of  the 
of  wasilat  as  between  the  parties. 

We  think  that  tliis  supposition  is 
ous.  The  plaintiff  has  a  riglit  to  h 
order  of  the  Privy  Council  which  wj 
in  his  favor  on  the  22nd  April  1872, 
into  effect.  That  order  in  substance 
the  Courts  in  India  to  give  the 
possession  of  a  certain  property  witl 
piofits.  We  think  tliat  the  Privy 
certainly  intended  the  Courts  of  ] 
award  such  a  sum  by  way  of  mesn( 
as  would  compensate  tlie  plain tifl 
actual  loss,  and  therefore  authorized 
consider  and  deal  with  the  question  c 
profits  as  fully  and  comfdetely  as 
could  which  was  charged  with  the 
originally  determining  the  merits  of 
questio'i  as  this  between  the  ^mrtiej 
suit.  They  were  left  by  the  ordei 
Privy  Council  in  the  situation  of 
which  had  to  try  a  suit  ab  initio  f< 
profits.  This  is  not  u  case  such  as  tli 
which  we  are  generally  most  farail 
and  in  which  a  competent  Court  lias 
determined  all  questions  as  to 
l>etweeu  the  parties  on  their  merits, 
iiig  the  particular  question  of  the 
and  has  reserved  that  t'>  be  assessed 
Court  which  shall  be  CHlled  upon  to 
the  decree.  In  oth*^r  words,  we  tli 
after  the  order  of  the  Privy  Coui 
passed,  it  devolved  upon  the  local  C 
outer  tain  and  determine  the  quej 
mesne  profits  as  a  Court  having  ful 
cretioQ  in  the  matter,  and  not  as 
having  limited  discretion  with  regai 
The  result  is,  we  think,  that  the  jt 
creditor  ought  to  have,  by  way  of 
for  the  loss  of  mesne  profits,  the 
which  was  assessed  by  the  Anieeu 
iir8t  instance  as  the  actual  loss  in  re 
each  year  and  which  has  never  h 
on  ted  together  with  interest  there 
each  year,  up  to  the  date  of  mak 
order  at  the  rate  of  6  per  cent,  per 
And  there  should  be  a  further  o 
interest  upon  the  aggregate  amouu 
rate  of  6  per  cent,  per  annum  from  t 
until  the  date  of  realization. 

Tiie  appellant  will  tiave  his  cosi 
costs  of  the  High  Court  and  of  th< 
Court  will  have  to  be  assessed  iu  pi 
to  the  success  in  the  Privy  Council. 

We  allow  Ra.  50  for  pleader's  fee 
Court 
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[Privy  Council  Judgment.] 
The  16tli  April  1875. 

Present : 

Sir  James    W.    Colvilo,    Sir   Montntjue    E. 
Sinitli,  and  Sir  Robert, P.  Collier, 


General  Rule  as  to  Findings  of  Fact— Findittg 
by  Civil  Court— Rights  of  Parties. 


On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  (Villiam  in  Bengal,^ 


Koer  Poreeli  Njiriiiii  Roy 


Robert  Watson  h  Co.  nml  others. 


Ab  a  general  rule,  an  appellant  to  Her  Majesty  in 
Council  cannot  hope  to  succeed  npon  a  pure  question  of 
fact  as  to  which  the  decisions  of  both  Courts  below  are 
against  him. 

A  findin{;  by  a  Civil  Court  must  be  token  altogether; 
a  party  is  not  entitled  to  a  decree  upon  one  part  of  it 
where  ihe  decree  would  be  inconsistent  with  another 
part  of  the  same  finding,  unless  he  can  show  that  such 
other  part  is  incorrect, 

A  party,  who  is  not  willing  to  accept  a  finding  in  his 
favor  in  a  suit^  is  not  in  a  position  to  ask  for  a  decree 
bawil  upon  it  in  the  appeal,  though  he  ought  to  have 
the  benefit  of  it  in  some  future  proceeding. 


In  tlie  first  appeal  of  Kocr  Poresli  Nnrnin 
Koy  vs.  Robert  Watson  &  Co.,  tlieir  Lor<J- 
<^liipfl  think  that  there  is  no  other  course 
to  lake  than  to  dismiss  the  »p|  e.'il. 


•  From  the  judgment  of  Sir  Barnes  Peacock,  C.J.,  and 
Hobhouae,  J.,  dated  th«  12th  February  1868. 


The  snit  was  brought  to  recover  somechur 
land  which  was  nlle<;ed  to  have  accreted  to 
five  difierent  estates  or  parcels  of  estates. 
As  to  the  three  first,  R'imkristopore,  Jota- 
shahye,  and  Chuck  Faitehpore,  it  was  admit- 
ted by  Mr.  Hell,  tlie  learned  Counsel  for  the 
aftpellant,  that  the  questions  arising  with 
regard  to  those  estates  were  purely  questions 
of  fact,  and  thai  the  decisions  of  both  Courts 
below  were  against  him.  Therefore  he  felt 
that,  consistently  with  the  general  rules  of 
this  Committee,  he  could  not  hope  to  succeed 
in  the  appeal  as  regnrds  those  estates. 

With  •  respect  to  the  fourth  and  fifth 
parcels,  namely,  the  original  Nowshuira  and 
the  resumed  Nowshuira  Sooltanpore  Futteh- 
pore,  he  argued  that  the  appeal  should  be 
heard,  and,  if  heard,  decided  in  his  favor, 
although  iliere  were  the  judgments  of  both 
the  Courts  against  him,  upon  the  ground 
that  the  Ameen,  who  had  been  directed  to 
make  a  local  inquiry  by  the  first  Judge, 
had  reported  in  favor  of  the  appellant  as 
rei^arded  those  estates.  But  upon  investiga-r 
tiou  it  appearcii  that  the  materials  upon 
which  the  Ameen  had  reported  were  not  la 
the  record,  ai)d  their  Lordships  feel  that  it 
would  be  quite  impossible  to  reverse  the  con<« 
current  judgments  of  the  Courts  below  upon 
questions  of  fiCt  merely  on  the  ground  that 
the  Ameen  had  reported  in  a  diflferent  way, 
when  they  have  not  the  materials  before  them 
U{»on  which  the  Ameen  formed  his  opinion. 

Mr.  Bell  then  contenc^ed  that  as  regarded 
the  resumed  Nowshurra  he  was  entitled  to 
succeed  as  to  the  parcel  in  front  of  that 
restmied  Nowshurra,  by  reason  of  a  special 
finding  of  (he  Judge,  Mr.  Belli,  wiiich  finding 
was  as  follows  : — **  There  only  remains  Now- 
'^shurra  Sooltanpore  Futtehpore,  which  is  a 
"Government  khas  mehal,  now  under  re* 
-*8et(l«  ment.  The  Watsons  admit  that  the 
**propiietai7  right  of  Poresh  Narain  in  this 
**  has  been  allowed  by  the  Government 
'*  officers  to  be  coincident  with  his  proprietary 
"  title  in  Pergunnah  Lushkurpore,  viz.^ 
"annas  4-13-1-1,  and  that  the  remainder 
"  was  fanned  by  the  Government  to  them. 
"If,  however,  it  is  a  kiias  melial,  the  pro- 
"  prietary  right  in  it  belongs  to  no  one  but 
"  the  Government,  who  may  settle  it  with 
"  ihe  Watsons  or  wi«h  Poresh  Narain  or 
"  with  any  one  else  whom  it  likes  ;  and  the 
"fact  of  the  last  settlement  Jiaving  been 
"ma<le  between  the  Watsons  and  Poresh 
"  Narain  must  be  regarded  as  merely  a  happy 
"  accident  for  those  partiee.  I  say  therefore 
"with  regard  to  the  land  opposite  to  Now<i 
"shoira  Spolianpo^e  Fuliohpore  the  right 
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The  20th  April  1875. 
Present : 

The   Hon'ble   F.    A,    Glover   and   Romesh 
Ch  under  Mitter,  Judges, 

Endounnents    (Towteutnamahs)^Act    XX    of 
IS6B -—Wnqf—Purdonttsheen  Ladies, 

Regular  Appeals  from  a  decision  passed  by 
the  Judge  of  Twenty-fnur  Pergunnahs, 
dated  the  2\st  March  1874. 

Case  No.  63  of  1874. 

Deh'us  Banoo  Begum  (Defendant) 
Appellant, 

versus 

KHzee  Abdoor  Ruhman  and  others  (Plaintiffs) 
Respondents. 

Messrs.  J.  T,  Woodroffe  and  Syud  Ameer 
Ally  Moulvee  Syud  Mnrhumut  ff ossein, 
and  Baboo  Ashootosh  Dhur  fur  Appellant. 

The  Advocate- General  and  Moonshees 
Mahomed  Yusoof  and  Abdool  Baree 
for  Respondents. 

Case  No.  61  of  1874. 

Delras  Banoo  Begum  (Plaintiff) 
Appellant, 

versus 

Nowab  Syud  Asgur  All  Khan  and  another 
(Defendants)  Respondents, 

Mr.  J,  T,  Woodroffe  and  Baboos  Ashootosh 
Dhur  and  Kumla  Kant  Sen  for  Appel- 
lant. 

The  Advocate- General  and  Moonshee 
Abdool  Baree  for  Respondents. 

Where  a  Mahomedan  widow  of  the  Shiah  sect,  exe- 
cuted a  towleutnamah  with  a  view  to  perpetuate  certain 
ceremonies  in  commemoration  of  her  mother's  death, 
involving  the  recital  of  prayers  in  her  own  Imambara, 
and  the  expenses  of  the  first  10  days  of  the  Mohurrum, 
BRLD  that  the  endowment  was  not  of  a  public  character 
coming  under  the  provisions  of  Act  XX  of  1863. 

Where  a  pordanusheen  lady  makes  an  appropriation 
of  property,  which  so  far  as  words  go  is  a  wuqf ;  it 
still  remams  to  consider  whether  it  was  intended  by  the 
flppropriator  to  operate  as  such.  Such  ladies  have  a 
chum  to  special  consideration,  particularly  where  thev 
deny  on  oath  an  effectual  knowledge  of  documents  which 
they  are  said  to  have  made. 

Glover,  J, — The  piiiin tiffs  in  this  case  sue 
to  have  it  declared  that  the  defendant  Delrus 
Banoo  Begum  has  committed  various  acts  of 
waste  in  her  capacity  of  Mutwallee  or 
superintendent  of  a  wuqf  or  religions 
eudowment  established  bj  her  in  1852  :  they 


pray  that,  in  consequence  of  these  acts,  she 
mny  be  removed  from  her  office  of  Mut* 
wnllee,  and  two  of  them  (the  nephews  of  the 
defendant  Syud  Asgur  Alt  and  Syud  Ahmed 
AliJ  ask  to  be  appointed  Mutwallees  in  her 
room. 

The  suit  was  brought  with  the  permission 
of  the  District  Judge  uuder  Section  18  Act 
XX  of  1863. 

The  defendant  urged  various  in  limine 
objections,  some  of  which  will  be  liereafter 
noticed.  Her  substantial  answer  to  the  plaint 
was  that  the  pr4>perty  was  never  really 
appropriated  or  made  wuqf;  that  the 
arrangement  was  nominal  only  made  with  a 
view  to  certain  family  necessities  and  contin- 
gencies, and  that  she  never  iu tended  to  nor 
did  as  a  matter  of  fact  give  up  the  control 
of  her  property  ;  that  she  has  by  her  acts 
continued  from  (he  date  of  the  towleutna- 
mall  shown  conclusively  that  she  always 
considered  the  property  lo  be  her  own,  and 
has  dealt  with  it  in  a  way  entirely  inconsist- 
ent with  the  idea  of  its  being  a  wuqf. 

The  Judge  held  that  a  valid  endowment 
had  been  made  by  the  defendant  who  had 
failed  to  prove  that  in  executing  the  towleut- 
namah  she  had  been  in  any  way  deceived  or 
was  ignorant  of  the  effect  of  her  acts.  He 
held  also  that  the  defendant  had  been  admit- 
tedly guilty  of  many  and  continuous  acts  of 
waste,  and  that  she  was  not  a  fit  person  to 
be  continued  iu  the  office  of  Mutwallee. 
After  removing  Delrus  Banoo  Begum  from 
the  Mutwalleesliip,  he  conferred  the  appoint- 
ment on  the  defendant's  nephews  Aegur  Ali 
and  Ahmed  Ali. 

There  was  a  cross-suit  brought  against 
the  plaintiffs  by  Delrus  Banoo  Begum  for 
the  recovery  of  certain  documents  connected 
with  the  wuqf,  which  the  Asgur  Ali  and 
Ahmed  Ali  were  said  to  have  improperly 
retained.     This  suit  was  dismissed  with  costs. 

Delrus  Banoo  Begum  appeals  in  both 
cases,  and  the  first  point  we  have  to  consider 
is  her  objection  that  this  was  not  a  case 
coming  under  Act  XX  of  1863,  and  that 
the  Judge  had  no  jurisdiction  to  try  it. 

Now,  Act  XX  of  1863  was  passed,  as 
appears  from  its  preamble,  to  relieve  the 
Boards  of  Revenue  and  local  agents  of  the 
duties  imposed  upon  them  by  Regulation 
XIX  of  1810,  which  Regulation  so  far  as 
related  to  endowments  for  the  support  of 
mosques,  Hindoo  temples,  or  other  religious 
purposes,  was  by  it  repealed. 

The  endowments,  &c.,  referred  to  in  the 
Act,  Sections  3,  4,  5  are  declared  to  be  the 
same  as  those  to  which  the  Regulation  of 
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*ia(ion.  Every  one 
rht  to  participate,  ai 
Lt  nil  seasons.  Now 
The  towlcutnamali  e: 

Delrus  Bnuoo  Begui 
d:— 
f   pnjing   tliat  she  c( 

her  to  continue  and 
uiiea  for  pious  uses 
;c.,  wliich  she  bajs 
usao^e  of  her  famil) 
t^renionies,  &c.,  on  wJ 
le  income  is  to  ba 
itihas  of  Mtihoiupd, 
18,  tiie  expenses  of  tl 
loluirrum  and  of  tl 
3  of  tiie  Jraambara 
ih  she  means  her  n 
5t  of  the  income  pari 
paying  and  pension 
siate  (the  prop»-rty 
g  nearly  three  quarts 
iiuniiy),  and  part  is 
Intwallee's  own  usee 
nd  her  si^ster-iu-lnw 
itwallees  wiih  power 
kes  an  agreement  I 
a  superintendent  afi 

it  was  executed  < 
jr  1852,  at  a  time, 
XIX  of  1810  was  ii 
[ling  to  tliat  Regiilati 
of  the  endowment 
I  have  been  vested 
je  iind  Board  of  G 
Id  have  been  bound  I 
endowment  was  duly 
rpose  for  which  it  hi 
t  is  not  contended 
li  superintendence  w 
le  Bo'irds  in  questi 
erfered  in  any  way  ^ 
1  this  too  when  the  U 
lent  deed  had  l>een  p 
pplication   had    been 

0  substitute   the   nai 

1  his  mutation  regisi 
e  former  proprietoi 
1  this,  tliat  the  aud 
time  when  the  endo 
er  that  it  was  of  a 
5  under  the  provisi 
.  Nor  when  Act  I 
I  did  the  local  Govei 
provision  under  Seel 
lated  by  Section  3 
s  bound  to  have  doi 
lea  one  of  a  public 
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nnd  for  public  purposes  coming  uuder  tliA 
Regalation  of  1810  ?  No  transfer  was  mude 
under  Section  4  of  Act  XX  of  1863.  In 
short,  the  defendant  was  never  interfered 
with  under  either  Act  or  Regulation. 

Then  as  to  the  wording  of  the  towleut- 
UHmah  itself.  It  seems  to  us  thnt  there 
is  nothing  in  it  that  contemplates  an  appro- 
I  nation  for  the  "geueral  beuefir,'*  whilst 
the  defendant's  object  in  making  it  is  further 
expltiined  in  her  deposition  which  is  on 
the  record.  It  was  to  perpetuate  certain 
ceremonies  in  commemoration  of  her  mother's 
death,  according  to  tlie  custom  of  the  family 
which  was  of  the  Shiah  sect ;  and  in  ihe 
regular  pcrfoimauce  of  which  tl»e  defeudjiut, 
who  had  married  a  husband  of  the  Soonee 
sect,  probahly  saw  some  future  difficuliy. 
The  players,  &c.,  to  he  recited  were  not  to 
be  made  In  any  mosque  or  reo:ulMr  place  of 
worship,  but  in  the  defendant's  own  Imam- 
bai'a  (a  building  admittedly  within  the 
precincts  of  her  dwelling-house),  and  the 
expenses  of  the  first  10  days  of  the  Mohur- 
rum  were  matters  of  an  essentially  private 
character.  Mahomedans  of  both  Soonee  and 
Shiah  sects  are  in  the  habit  of  performing 
these  Mohurrum  ceremonies  according  to 
their  means,  and  the  richer  class  of  them, 
uo  doubt,  spend  large  sums  in  commemora- 
tion of  the  deaths  of  Hussnn  and  Hossein  ; 
but  these  ceremonies  aie  persoual  matters 
only,  and  the  general  public  have  no  rigitt 
to  take  part  in  them.  An  Imambnra,  more- 
over, is  not  a  public  place  of  worship  as  is  a 
mosque  or  tem)>le,  but  an  apartmnnt  in  a 
private  house  set  npart  no  doubt  for  the 
pf'rformance  of  certain  Mohurrum  ceremo- 
nies, but  no  more  open  to  the  g<  nernl  public, 
thiiQ  a  private  oratory  iu  England  would 
be  :  as  a  matter  of  fact  strangei^  are  ordi- 
narily excluded  from  these  celebrations. 
Doles  of  a  particular  kind  of  provision  are 
110  doubt  distributd  at  this  time  to  the 
fiikeers  and  beggars  in  attendance,  but  this 
is  a  matter  of  individnal  ehnrity,  ther«  is  no 
Reneral  distribution  in  whicli  all  the  poor 
have  a  claim  to  shares. 

It  appears  to  us  afier  reading  the  terms 
of  the  towleutuatnah  and  coiisid  ring  the 
evidence  which  has  been  a<iduced  as  to  the 
way  in  which  its  provisions  were  understood 
nod  carried  out,  that  the  appropriation  by 
Delrus  Banco  Begum  was  not  of  a  public 
character,  and  that.  Act  XX  of  1 863  does 
uot  apply  to  it.  It  follows  that  the  Judge 
has  no  authority  to  give  the  plaintiff  leave 
to  sue,  and  that  his  decision  was  ultra  vires. 

This  would  be  sufficient  to  dispose  of  the 


present  appeal  ;  but  as  we  have  been 
informed  by  the  respondent's  Counsel,  that 
the  case  will  be  carried  further,  it  will  be 
as  well  to  give  our  opinion  on  the  other 
points  which  have  been  argued  before  us. 

And  first  ns  to  the  way  iu  which  the  suit 
has  been  brought.  The  plaint  is  on  a 
10-rupee  stamp  on  the  ground  that  a  declara- 
tory decree  only  is  sought  ;  but  this  is  not 
so.  The  plaintiffs  ask  for  distinct  and 
important  consequential  relief.  Thoy  ask  not 
ouly  that  the  defendant  may  be  declared  to 
have  wasted  the  endowment  and  thereby  to 
have  betrayed  her  trust,  but  also  that  she 
may  be  turned  out  of  her  Mutwallneship,  and 
they,  the  plaintiffs,  be  appointed  in  her  room. 
The  plain tifi*s  say  that  what  they  claim  does 
not  admit  of  being  properly  estimated  by  a 
money  value,  but  this  is  not  so.  Uuder  the 
towleutuatnah,  the  Mutwallees  were  to 
receive  six  twenty-eighths  of  the  produce 
of  the  estate,  a  very  considerable  sum;  and 
the  plaiuiiffs'  claim  to  this  suit  as  an  appur- 
tenance to  the  office  of  Mutwallee  was 
easily  to  be  estimated  iu  money.  We  are  uf 
opinion  that  the  plaint  ought  to  have  been 
endorsed  on  a  stamp  of  proper  value. 

Then  as' to  the  plaintiffs'  interest,  we  very 
much  doubt  whether  they  or  any  one  else 
could  have  claimed  as  a  matter  of  right  to 
be  present  at  the  Imambaru  on  the  occasion 
of  the  Mohurrum  c^'remouies,  or  to  have 
piirticipat*  d  in  the  charities  then  disbursed. 
We  consider  b«)th  to  have  been  of  a  private 
character,  and  that  the  defendant  had  the 
right  to  forbid,  had  she  been  so  minded,  any 
one  from  entering  her  premises  on  tiiese 
occasions.  In  any  case,  all  the  plaintiffs 
would  not  have  liad  the  right,  even  if 
the  two  nephews  as  being  of  the  family 
possessed  it. 

We  now  come  to  the  substantial  question 
between  the  p^irties,  as  to  whether  this 
appropriation  by  the  defendant  Delrus  Banco 
Begum  was  a  legally  constituted  wuqf. 
Wo  agree  with  the  Judge  in  thinking  that, 
so  far  as  words  go,  it  was  a  wuqf 
which  would  have  bound  the  appiopriator, 
but  what  we  have  to  consider  is  whether 
it  was  intended  by  the  appr«'priator  Delrus 
Banco  Be^um  to  operate  as  such,  and 
whether  she  knew  that  by  executing  the 
towleutuamah  she  then  and  there  divested 
herself  of  all  her  proprietary  right  in  her 
large  and  valuable  estate,  and  became  only 
a  co-superintendent  with  her  sister-in-law 
with  a  comparatively  small  allowance  for 
maintenance. 

The  Jud(;e  holds  thut  the  defendant  cannot 
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now  be  allowed  to  sny  that  she  misun- 
derstood the  effect  of  the  words  she  used 
or  of  the  acts  by  which  she  consummated 
the  wuqf,  and  under  ordinary  circumstances 
no  doubt  a  person  would  be  rightly  presumed 
to  have  kuown  the  consfquences  of  his 
own  delibernte  act  ;  but  in  this  case  the 
matter  is  somewhat  difierent.  The  defend- 
ant -^is  a  purdanusheeu  Mahomedan  lady, 
unable  to  read  and  write,  and  generally 
ignorant  as  are  most  of  her  class.  She  has 
been  examined,  and  she  swears  positively 
that  she  did  not  understand  the  meaning 
of  the  deed  which  she  executed.  She  admits 
her  wish  to  keep  her  estate  for  the  purpose 
of  perpetuating  certain  ceremonies  in  me- 
mory pf  her  mother  and  out  of  the  liands 
of  her  legal  heirs,  and  that  to  this  end  she 
by  the  advice  of  her  confidential  servant, 
AH  Jameen,  signed  a  deed  which  she  was 
told  would  have  that  effect.  She  swears 
positively  that  the  towleutuamah  was  only 
read  over  to  her  in  Persian,  a  language  which 
she  did  not  understand,  and  that  she  had 
no  idea  of  divesting  herself  by  it  of  her 
proprietary  rights.  No  evidence  has  been 
giveu  to  rebut  this  statement.  Only  one 
witness  to  the  towleutnamah,  Abdool  Azeez, 
(summoned  by  the  plaintiffs),  has  been  exa- 
mined, and  he  does  not  prove  that  the 
deed  was  ever  read  to  the  Begum  in  the 
Hindustanee  language  which  she  understood, 
or  that  its  purport  was  explained  to  her. 
Her  own  acts  have  been  from  the  first 
absolutely  inconsistent  with  a  kuowled'ze  that 
she  had  divested  herself  of  her  rights  as  pro- 
prietor by  the  towloutnamah.  From  n  time, 
shortly  after  itsexecui ion,  we  find  her  dealing 
with  the  property  just  as  if  it  were  still  her 
own  :  selling,  buying,  borrowing,  granting 
mowroosee  leases,  and  exercising  all  the  usual 
rights  of  ownership  and  making  everything  as 
public  as  possible  by  registering  the  documeuts 
affecting  these  conveyances.  We  find,  more- 
over, that  long  after  the  towleutnamah  was 
executed  (namely  in  1871),  the  Collector  of 
the  Twenty-four  Pergunnalis  gave  pottahs  to 
Delrus  Banoo  Begum  (nnd  this  is  a  further 
argument  in  favor  of  the  property  never 
having  been  considered  an  endowment  for 
public  purposes  under  Regulation  XIX  of 
1810),  and  treated  her  as  the  proprietor  of 
her  estate.  It  is,  moreover,  hardly  likely  that 
had  Delrus  Banoo  Begum  known  what  was 
the  real  effect  of  making  a  wuqf,  she  would 
have  headed  her  receipts  for  rents  paid  by 
the  ryots  with  her  name  as  Mutwallee  and  a 
description  of  the  estate  as  a  wuqf  mehal, 
and  still  have  gone  on  disposing  of  the  pro- 


perty at  her  pleasure,  and  as  if  she  had  made 
no  wuqf  at  ail.  From  first  to  last,  as  it 
seems  to  us,  her  acts  denotQ  a  person  endea- 
vouring to  make  such  an  arrangement  of  her 
property  as  would  defeat  the  claims  of  het 
heirs,  and  permit  of  the  estate  being  retained 
for  particular  purposes,  but  always  consider- 
ing that  she  still  retained  the  right  to  do 
what  she  pleased  with  the  property  so  long 
as  she  lived. 

We  think,  therefore,  that  the  burthen  of 
proof  was  shifted,  and  that  the  plaiutiffii 
ought  to  have  given  some  evidence  to  show 
that  Delrus  Banoo  Begum  understood  tlie 
true  nature  of  a  wuqf  appropriation,  and 
that  when  she  executed  the  towleutnamah 
she  knew  that  by  it  she  divested  herself  st 
once  of  all  her  large  property.  It  is  clear 
that  she  had  no  professional  assistance  at  the 
time,  Ali  Jameen%rs  described  as  an  old  and 
trustworthy  servant  but  not  a  lawyer,  and 
none  of  the  witnesses  examined  for  the 
plaintiffs  prove  that  the  Begum  in  creating 
the  wuqf  was  in  any  way  cognizant  of  the 
effect  of  her  act  It  has  been  generally  hel^ 
in  this  country  that  purdanusheen  ladies 
have  a  claim  to  special  consideration,  parti« 
cnlarly  in  cases  where  they  deny  on  oath  an 
effectual  knowledge  of  documents  which  they 
are  said  to  have  made.  And  a  precedent 
was  quoted  to  us  from  1  Qex  McNaghten 
&  Gordon's  Equity  Cases,  308  (Price's 
Cases),  where,  in  the  case  of  au  illiterate 
husband  making  a  gift  of  his  whole  pro|>erty 
to  his  wife,  the  writer  of  the  document  being 
the  only  person  present  who  could  write, 
nnd  he  not  being  a  professional  man,  the 
Court  of  Chancery  required  to  be  saibfied 
that  the  purport  of  the  deed  had  been  pro- 
perly explained  to  the  husband  and  that  he 
knew  what  he  was  about,  and  not  being  so 
satisfied  dismissed  the  wife's  petition* 

In  this  cose  we  have  an  illiterate  and  pre- 
judiced woman  with  no  professional  assist- 
ance executing  a  deed  written  in  a  language 
which  she  did  not  understand,  and  which  as 
she  swears  was  not  explained  to  her,  by 
which  she  completely  divests  herself  of  the 
whole  of  a  large  pro(>erty,  and  then  imme- 
diately sets  to  work  to  do  a  series  of  acts 
which  would  have  the  effect  of  turninsr  her 
out  of  the  Mntwalleeship  she  had  created  for 
herself,  nnd  of  throwing  her  upou  the  world 
absolutely  peanib-ss.  Before  we  come  to 
such  a  conclusion,  we  ought  to  have  very 
distinct  proof  that  the  real  purport  of  Umb 
wuqf  deed  was  properly  explained  to  Delrai 
Banoo  Begum  and  that  she  knew  what  slie 
was  about,  and  it  is  not  too  much  to  say  that 
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DO  sucli  proof  has  been  attempted  to  be  given 
hy  tiie  plniiitiffd. 

It  does  not  appear  necessary  to  go  further 
than  this.  As  to  the  objection  raised  by  the 
defeadnnt  that  the  wuqf  was  indefinite  and 
therefore  void,  we  think  it  enough  to  say  that 
it  in  our  judgment  fully  answered  all  the 
requirements  of  the  Imaineah  law,  and  that 
if  it  had  been  really  and  knowingly  executed, 
it  would  have  bound  Delrus  Bauoo  Begum 
without  the  power  of  revocation. 

We  thiuk  that  the  appeal  must  be  allowed, 
and  the  Judge's  decision  in  favor  of  (he 
plaintiffs  be  reversed  with  costs.  Wiih 
regard  to  the  cross-suit  brought  by  Delrus 
Bunco  Begum,  we  think  that  the  Judge 
ought  to  have  given  her  a  decree  :  at  all 
events  ought  to  have  allowed  her  her  costs. 
She  was  admittedly  the  Mutwallee  in  posses- 
sion when  the  documents  were  taken  from 
her  and  retained  by  the  plaintiffs  ;  and  if  the 
Judge  thought  that  those  documents  should 
be  retained  by  the  plain titfs  who  were  by 
his  order  nppointed  Mutwallees,  he  should 
liill  have  given  the  Begum  her  costs,  us  the 
taking  and  retaining  of  these  documents  by 
tlie  plaintiffs  Asgur  Ali  and  Ahmed  Ali  was 
a  wrong  ugaiiist  the  Begum  and  gave  her  a 
sufficient  cause  of  action.  She  must  get  her 
costs  on  this  part  of  the  case  in  all  the 
Courts. 


The  20th  April  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Miner,  Judges. 

Commission  to  examine   Witnesses'^ Special 
Appeal — Re  maud. 

Case  No.  990  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugul- 
pore^  dated  the  6th  February  1874, 
n (firming  a  decision  of  the  Moonsiff  of 
Begooserai,  dated  the  Zist  May  1873. 

Jhotee  Singh  (Defendant)  Appellant^ 

versuM 

Gopal  Singh  (Plaintiff)  Respondent. 

Baboo  Anund  Gopal  Paleet  for  Appellant. 

Bahoo  Chunder  Madhub  Ghose  and  Moon- 
shee  Mahomed  Vusooffor  Respondent. 

"Where  a  commission  to  examine  a  witness  on  behalf 
oi  defendant  luid  been  returned  uuexecuied,  and  the 


defendant's  petition  to  hare  it  sent  a  second  time  was 
refused  both  by  the  first  Court  and  the  Lower  Appellate 
Court,  the  High  Court  in  special  appeal  remanded  the 
case  for  the  issue  of  the  commission  holding  that  the 
Lower  Appellate  Court's  refusal  bed  been  based  on  insuf- 
ficient grounds. 


Milter^  J. — This  case  must  be  remanded 
to   the    Court   of  first  iusiance  to  allow  the 
defendant  an  opportunity  of  examining  one 
of  his  witnesses,  viz,,  Muidui  Pershad.     This 
witness    is  iu  Government  service,  employed 
as  u  Deputy   Collector  in   Arrah.     A  com- 
mission was  seut   to  examine  him,   but    it 
wiis   returned    unexecuted,   because   he   had 
gone  on  duty  to  the  mofussil  and  not  to  be 
found  in  the  sudder  station.     The  defendant 
arrain   asked   the   Moousiff,  by  a  petition,  ou 
the  19(h  May   1873,  ilint  is,  after  the  com- 
mission  had  been   returned,   to  send  it  back 
to  Arrah,  to   have   the  deposition  of  Muidui 
Pershad   recorded.     This    was   refused,    and 
we  think   that  the  Moousiff  was  not  right  iu 
disallowing  this  application.     The  defendaut 
complaiued   of  this   to   the  Lower  Appellate 
Court,  but  the  Subordinate  Judge  has  over- 
ruled this  objection.     Reading  the  judgment 
of  the    Lower    Appellate    Court,  we   thiuk 
that  this   objection  has   been   overiuled    on 
insufficient  gtounds.     It  is  not  the   fault  of 
the  defeudiint  that  Maidni  Pershad  has  not 
been    examined.     The     Subordinate    Judge 
does  not  say  that,  owing  to  tlie  laches  of  the 
defendaut,     this      witness    has     not      been 
examined.     He  seems  to    be  of  opinion  that 
Maidni  Pershad  would  not  be  a  material  wit- 
ness in  the  cause.     The  question  iii  this  case 
was  whether  the  property  which  was  sold  to 
satisfy  a  joint  decree  a^sainst  one  DhupNaraiu 
Singh   and    the  appellant,  was  the  property 
of    Dhup    Naruin   or   not.     It   was  alleged 
that  in  that  decree  the  witness  Muidui  Per- 
shad   was   ^Iso   a  judgment-debtor,  and  he 
being   thus  acquainted  with  the  parties  and 
closely  counected  with  the  transaction  was  in 
a   position  to  give  important  evidence  with 
reference   to    the  question  at  issue,  namely, 
whether  the  property  sold  was  the  property 
of  Dhup   Naruin    or   not.     We  thiuk   that 
the  Subordinate  Judge  is  not  right  in  assum- 
ing that  Maidni   Pershad's   evidence    would 
not  be  important  in  this  case.     It  seems  to 
us,  therefore,  that  the  defendant  has  not  been 
allowed  sufficient  opportunity  to  substuntiate 
his   defence.     We    accordingly    remand  the 
case   to  the  Moousiff  in  order  that  the  case 
may  be  disposed   of  after   taking   the  depo- 
sition of  Maidni  Pershad.     Costs  willabicle 
the  result. 

Glover^  J, — I  concur. 
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deposition  of  nny  witness,  &c.,  not  contained 
in  the  paper-book  slinll  be  read  nt  the  henr- 
ing  of  tlie  appeal  without  the  special  leave 
of  the  Court.  No  doubt  if  the  nppellnnt 
iias  failed  to  print,  &c.,  papers  which  he 
clfarlj  ought  to  have  printed,  the  Court 
hearing  the  appeal  will  probably  take  core 
that  the  consequences  of  the  appelhint's 
neglect  shall  not  injuriously  affect  the  inter- 
ests of  the  other  party.  Still  in  each  case, 
so  long  as  the  paper-book  does  not  contain 
the  papers  either  party  wanfs,  it  will  be  ni 
his  own  risk  that  he  lets  the  appeal  come  on 
for  hearing. 

It  appears  to  us  that  the  duties  of  the 
Depnty  Registrar  in  the  matter  nre  purely 
ministerial :  and  that  all  that  officer  has  to 
do  under  these  rules  is  to  provide  for  the 
printing,  &c.,  ns  per  lists  furnished  by  the 
parries  and  finnlly  settled  ns  between  them. 

We  do  not  see  tlmt  he  can  make  any 
Bctunl  order  on  their  petition.  Neither 
appellants  nor  respondents  appear  to  be  under 
the  rules  compellable  (beforo  the  henring)  to 
print  any  papers  snve  such  as  they  choose  to 
include  in  their  lists.  The  appellnnt  ought 
of  course  to  put  into  the  pnpei-book  all  that 
is  required  in  order  to  place  fully  before  the 
Court  both  sides  of  the  questions  which  he 
wishes  to  raise  in  appeal.  But  if  he  does 
not  choose  to  do  so,  we  cannot,  befcre  the 
hearing,  force  him  to  do  so :  and  the  res- 
pondents muj»t  either  print  the  papers  of  the 
absence  of  which  they  compliiin,  or  take 
their  chance  under  the  12th  of  the  Rules  of 
September  3rd,  1870.      ' 


The  22nd  April  1875. 

Present  : 

The  Hon'ble  A.  G.  Mncpherson,  Officiating 
Chief  Justice^  and  the  Hon^ble  W.  Markby, 
Judge, 

Regular  Appeals—  Paper-hooks --Estimate  for 
Printings  SfC. 

In  the  matter  of 
MnssamntBhogobutty  Koonwar  (Respondent 
in    Regular     Appeal   No.   232   of    1874) 
Petitioner^ 

versus 

Mass&mnt  AnnrngAPi  Koonwar  (Appellant  in 
ditto)   Opposite  Party. 


Baboo  Taruck  Nath  Sen  for  Petitioner. 
No  one  for  Opposite  Party. 

If  the  petitioner  in  a  regnlflr  appeal  to  the  High 
Court  does  not  furnish  the  Deputy  Registrar  ivith  a 
list  of  papers  which  he  desires  to  have  prepared  and 

Elaced  in  the  paper-book,  that  oflScer  ought  not  to  serve 
im  with  an  estimate  of  the  cost  of  printing,  Ac 

Macpherson,  C,J. — The  petitioner  was 
the  phiintiff  in  this  suit  in  the  Court  below, 
nnd  sued  as  a  pauper.  She  got  a  decree 
against  which  a  regular  appeal  has  been 
preferred  to  this  Court.  The  appeal  is 
vnlued  at  Rs.  5,000. 

The  petitioner  has  been  served  by  the 
Deputy  Registrar  with  an  estimate  of  the 
cost  of  printing,  &c.,  certain  papers,  which 
it  IS  assumed,  slie  will  require  to  have  in 
the  paper-book  when  the  appeal  comes  on 
for  hearing. 

The  petitioner  states  that  she  sned  as  k 
pauper  in  the  Court  below,  and  that  this 
appeal  having  been  instituted,  she  is  a  pauper 
still,  nnd  has  no  money  with  which  to  pay  for 
printing,  &c.,  and  she  prnys  for  an  order 
that  the  appeal  may  be  heard  (so  far  as  she 
is  concerned)  on  the  record  and  without  her 
having  printed,  &c.y  her  papers,  in  the  usual 
manner. 

If  the  petitioner  did  not  furnish  the 
Deputy  Registrar  with  a  list  of  pnpers  which 
she  desired  to  have  prepared  and  placed  in 
the  paper-book,  we  Uiink  that  he  was  wrong 
in  serving  her  with  the  estimate.  The 
remarks  mnde  by  us  to-dny  in  the  petition  of 
Bhoop  Nnniin  and  another  in  Regular  Appeal 
198  of  1874  apply  almost  equnlly  in  this 
case.  The  Rules  of  the  2nd  of  September 
1872  and  3rd  September  1870  do  not  compel 
the  petitioner  to  put  any  papers  in  the 
pnper-book  unless  she  chooses  to  do  so.  But 
if  she  does  not,  she  ^  ill  bring  herself  under 
the  12th  Rule  of  September  1870,  which 
says  that  no  deposition,  &c.,  not  contained  m 
the  paper-book,  slmll  be  read  at  the  hearing 
of  the  appeal,  without  the  special  leave  of 
the  Court  Probably  as  the  petitioner  sued 
ns  a  pauper  in  the  Court  below  and  wna 
successful,  the  Court  heat  ing  the  appeal  will 
give  special  leave  thnt  the  depositions,  ^c, 
necessary  for  her  case,  may  be  read  ihopgh 
not  in  tlie  paper-book.  But  that  is  a  matter 
which  must  be  dealt  with  by  the  Court 
which  henrs  the  appeal,  and  as  to  which  we 
cnunot  miike  any  order  at  present. 
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The  22nd  April  1875. 
Present : 

The  Hon'ble  F.  A.   Glover  and    Bomesli 
Chunder  Mitter,  Judges. 

Limitaiion^Act  VIII  ( B,C.)  of  1869  s,  27. 

Case  No.  1018  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  IQth  February  1874,  modiftfing 
a  decision  of  the  Officiating  Additional 
Moonsiff  of  Beguserai,  dated  the  Slst 
July  1873. 

Asmnn  Singh  and  others  (Ist  Party 
Defendants)  Appellants, 

versus 

Shaikh  Obeedooddeen  (Plnintiff)  and  others 
(2nd  Party  Defendants)  Respondents. 

Baboos  Mohesh  Chunder  Chowdhry  and  Nil 
Madhub  Sen  for  Appellants. 

No  one  for  Respondents. 

The  limitation  of  one  year  prescribed  by  Act  VIII 
(B.C.)  of  1869  8.  27  applies  only  to  suits  described  in 
it,  and  the  suits  to  reooverthe  occupancy  of  any  land,  Ac. 
referred  to  therein,  are  suits  which  were  cognizable  by 
the  Revenue  Courts  under  Act  X  of  1869  s.  28  cl.  6. 

Mitter,  J".-— For  the  reasons  mentioned^  in 
Hie  decision  reported  in   page  53,   Weekly 
Reporter,  Volume  XXI,  we  think  that  the 
contention  rnised  upon  the  question  of  limit- 
atfon  must  fall.     The  limitation  of  one  year 
prPBcribed   in   Section   27   of  Act  VIII  of 
1869  applies  only   to  suits  described  in  it, 
ivnd  the  suits  to  recover  fhe  occupancy  of 
any  land,  &c.,  referred  to   therein,   are  suits 
■which    -were    cognizable    by    the   Revenue 
Courts  under  Clause  6  Section  23  of  Act  X 
of    1859.     The    effect   of  the   Full   Bench 
decisions  reported   in    page   186  of  the   7th 
Volume,   Weekly  Reporter,  and  in  page  513 
of  the  9th  Volume,  Weekly  Reporter,  is  that 
only  possessory  suits  in  which  the  sole  ques- 
tion to  be  determined  is  the  right   to  be   re- 
Btored  to  possession  depending  on  the  legality 
or   otherwise   of  the   act   of  ouster  by   the 
landlord  are  contemplated  by  Clause  6  Section 
23  of  Act  X  of  1859.     The  present  suit  is 
not  of  that  nature,   and  consequently  is  not 
governed  by  the  law  of  limitation  prescribed 
in  Section  27  of  Act  VIII  of  1869.     It  hns 
been  urged  that  the  Judicial  Committee  of  the 
Privy  Council  in  a  case  reported  in  pRge  24, 


Privy  Council  Ruling,  of  Weekly  Reporter, 
Volume  XIII,  has  tnken  a  different  Tiew  of 
the  construction  to  be  put  upon  Clanse  6 
Section  23  of  Act  X  of  1859.  I  do  not 
think  that  this  contention  is  well-founded, 
because  their  Lordships  in  their  judgment 
observe  that  "  the  suit  being  one  between 
"  under-tenants  claiming  a  right  to  the  pos- 
'*  session  of  lands  of  which  they  have  been 
'^dispossessed,  their  zemindar  who  disputes 
'Uheir  ri^ht  of  possession  has  in  their  Lord- 
"ships'  judgment  been  properly  brought 
**  under  the  6th  Clause  of  the  23rd  Section 
"of  Act  X  of  1859.'  It  appears  to  me 
that  this  observation,  far  from  overmlin?, 
vfery  clearly  confirms  the  view  taken  in  tlie 
two  Full  Bench  decisions  of  tliis  Court 
quoted  above.  For  these  reasons  we  think 
that  the  objection  of  limitation  taken  in 
special  appeal  in  this  case  must  be  oTer- 
ruled.  In  the  course  of  the  argument  the 
pleader  for  the  special  appellant  abnndoned 
the  other  objections  mentioned  in  the  peti- 
tion of  special  appeal,  which  is  tlierefore 
dismissed  without  costs,  no  one  appearing 
for  the  respondent. 
Glover^  J. — I  concur. 


The  22nd  April  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Mortgage  Bond— Money  Decree— ExeetUum 
Sale — Rights  of  Purchaser, 

Case  No.  1317  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Cntlack,  dated  the  \Oth 
March  1 874,  affirming  a  decision  of  the 
Moonsiff  of  Pooree,  dated  the  'Mst  July 
1873. 

Aruih  Soar  (Plaintiff)  Appellant, 

versus 

Juggunnath  Mohapattur  and  others  (Defend- 
ants) Respondents. 

Baboo  Mohindro  La II  Mitter  for  Appellant. 

Mr,   H,   E,    A/endes  and   Baboo  Sooreniro 
Kishen  Dutt  for  Respondents. 

When  a  creditor  who  holds  a  bond  whereby  property 
is  mortgaged,  elects  to  take  a  money  <lecree,  and  in 
execution  thereof   brings  the  mortgaged    property  to 
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Mie,  he  b^  that  Sftle  transfers  to  the  purchaser  the 
benefit  of  his  own  lien  and  also  the  right  of  redemption 
of  his  debtor.  When,  therefore,  the  decree-holder  is 
himself  the  auction-purchaser,  he  obtains  the  right  to 
bare  his  lien  on  the  mortagaged  land  satisfied. 

Glover^  J. — The  plaintiff  lent  Rs.  250  on 
a  bond  to  the  husbnnd  of  defendant  No.  3, 
Dumoo  Panda,aiid  Mukoond  Panda,  defendant 
No.  4.  This  was  in  August  1865.  The 
bond  mortgaged  a  "  pali  seba "  or  turn  of 
worship  belonging  to  the  debtor. 

On  the  3id  November  1868,  plaintiff  sued 
defendants  3  and  4  on  the  bond  and  got  a 
money  decree:  he  then  applied  for  execution 
mid  fur  tlie  sale  of  the  mortgaged  property, 
ivhertupou  defend»nt  No.  1  Hied  a  petition 
of  objection  under  Section  246  of  the  Civil 
Proceiiure  Code  on  the  ground  of  purchase 
previous  to  the  pluiniitl's  decree.  The  claim 
WU8  disallowed,  and  the  debtor's  rights  in 
the  property  sold,  plointitf  himself  becoming 
the  purchaser  for  lis.  220. 

Defendant  No.  1  then  sued  to  establish 
his  rights  as  owner  by  purchase  before 
attachment  in  execution  of  plaintiff's  decree. 
The  defence  was  that  the  purchase  was  a 
collusive  one  in  the  interests  of  the  mort- 
gagors, and  the  result  that  the  present 
defendant  No.  1  got  a  decree  and  ejected 
the  present  plainiitt,  who  is  now  suing  to 
establish  his  lien  on  the  mortgaged  property. 

The  Subordinate  Judge,  after  disposing 
of  several  in  iimine  objections,  decided  on  the 
authority  uf  Kureemoonuissa  Bibee  v. 
Huronnissa  Bibee,  X"V  Weekly  Reporter, 
p.  195,  that  as  the  plaintiff  elected  to  take  a 
luoney  decree  only,  and  was  aware  at  the 
time  of  his  purchase  in  execution  of  the 
previous  purchase  by  deieudunt  No.  1, 
he  was  not  entitled  to  sue  to  have  his  litn 
d<;citired,  or  to  saddle  the  property  with 
money  due  on  his  decree  at  the  expense  of 
au  iuuocent  third  party. 

It  is  contended  in  specinl  appeal  that  this 
is  aa  erroneous  view  of  tiie  iuw,  and  that 
iu  auy  case  the  plaintiff  is  entitled  to  enforce 
his  lien  to  the  extent  of  what  remains  of 
his  claim  alter  giving  defendant  credit  for 
the  amount  of  his  bid  at  the  auction  sale. 

In  ihe  suit  bix>ught  by  Gobind  Mohnpattur 
against  Aruth  Soar  to  contest  the  propriety 
of  the  decision  come  lo  under  Section  246 
of  the  Civil  Procedure  Code,  it  was  held 
by  both  Moonsiff  and  Judge  ihat  the  way 
in  which  Aruth  Soar  got  his  decree  was 
extremely  suspicious  and  savoured  of  collu- 
sion. The  resuli  was  that  Aruth's  decree 
ivas   pronounced   not    bond  fide^   and    the 


present  defendant  (then  plaintiff)  succeeded. 
We  do  not,  liowever,  understand  the  judg- 
ment to  pay  that  the  money  was  not  lent  by 
Arntli,  or  that  the  mortgage  bond  executed 
in  his  favor  by  Damoo  Panda  was  a  forgery. 
The  collusion  seems  to  hnve  been  between 
tlie  widow  of  the  debtor  Damoo,  Mukoond, 
and  Aruth,  and  this  is  concluded  from  the 
fact  that,  although  Mukoond  was  not  a  party 
to  (he  bond  and  could  not  have  been  sued 
upon  it,  he  still  confessed  his  liability  by  an 
ekrarnamtih,  and  was  in  consequence  made 
liable  under  the  decree.  Of  course  this 
finding  as  to  the  way  in  which  Aruth 
managed  liis  suit  is  final  as  between  him 
and  the  present  defendant,  but  the  decision 
did  not  affect  the  mortgage  bond  given  to 
the  plaintiff  by  Damoo,  nor  was  the  bona 
fides  of  the  debt  to  Aruth  either  considered 
or  decided,  and  so  we  come  to  the  general 
question  as  to  what  are  the  rights  of  u 
purchaser  at  auction  of  a  debtor's  interest 
in  a  property  then  under  mortgage. 

The  Full  Bench  decision  in  Syud  Emam 
Mumtazooddeen  v.  Raj  Coomar  Dass, 
XXIII  Weekly  Reporter,  p.  186,  lays  down 
the  law  differently  trom  the  case  reported 
in  XV  Weekly  Reporter,  p.  195.  It  says  in 
effect  that  when  a  creditor,  who  holds  a 
bond  whereby  property  is  mortgaged,  electa 
to  take  a  money  decree,  and  iu  execution 
thereof  brings  the  mortgaged  property  to 
sale,  he  by  that  sale  transfers  to  the  purchaser 
the  benefit  of  his  own  lien  and  also  the  right 
of  redemption  of  his  debtor,  transfers  in  a 
word  everything  that  either  mortgagor  or 
mortgagee  could  convey.  When  plaintiff, 
therefore,  himself  bought  at  the  execution 
sale  the  rights  and  interests  of  his  debtor, 
he  obtained  the  right  to  have  his  lien  (if 
.  he  could  prove  it)  on  the  mortgaged  land 
satisfied.  There  is  no  contest  in  the  present 
case  that  the  lien  did  not  exist,  nor  that  it 
was  not  prior  to  the  defendant's  vendor's 
purchase  ;  it  would  seem  therefore  (as  we 
are  bound  by  the  Full  Bench  decision)  that 
Aruth  is  still  entitled  to  have  his  debt  }tlus 
interest  satisfied  by  the  sale  of  the  mortgaged 
laud,  unless  the  defendant  chooses  to  save 
his  purchase  by  paying  the  sum  due. 

The  case  must  be  remanded  to  the  Judge 
to  try  the  4th  and  6ih  issues  decided  by 
the  Moonsiir,  namely,  the  validity  of  the 
bond  given  to  the  plaintiff  and  the  nature 
of  the  defendant's  purchase,  whether  it  was 
at  the  time  burthened  with  the  plaintifi^a 
lien  or  not. 

Costs  to  follow  the  result. 


Digitized  by 


Google 


462 


Civil 


TRR  WKRKI.T  TUtPOUTKR.      Rulings,       [Vol.   X 


The  23rd  April  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Instalment  BondS'^Limitntion — Act  IX  of  1871 
«.  20. 

Reference  to  the  High  Court  hy  the  Moonsiff 
of  Cutwa,  through  the  Judge  of  East 
Burdwan,  dated  the  2nd  April  1875. 

Tnra  Soonduree  Kuloonee,  Plaintiff, 


Bhoobun  Chunder  Gliose,  Defendant, 


An  instalment  bond  is  not  "  a  promise  or  acknowledg- 
ment" within  the  meaning  of  Act  IX  of  1871  8.20; 
but  is  complete  in  itself  and  docs  not  require  any 
reference  to  the  old  bond  which  it  supersedes.  It  is  a 
new  contract  with  new  stipulations  and  terms,  and  limit- 
ation runs  from  the  duo  dates  therein  mentioned. 


Case, — T  have  the  honor  to  forward  the 
nccomi'ftnying  proceedint^s  of  n  case  margin- 
ally noted,  tried  and  determined  \tj  mo  nnder 
my  powers  as  a  Small  Canse  Court  Judge 
under  Section  29  Act  VI  of  1871,  with  the 
request  that  they  may  he  tniiisraitted  to  the 
High  Court  for  an  expression  of  opinion 
solicited  by  me  on  the  point  referred. 

Plaini  iff  sues  the  defendant  for  the  recovery 
of  Rs.  20  due  upon  nn  insialment  bond. 
The  defendant,  while  pleading  non-liabiliiy, 
and  denying  the* execution  of  the  document, 
contends  that  it  is  bnrred  by  limitation,  on 
the  ground  that  it  purports  to  have  been 
executed  more  than  throe  years  of  the  due 
date  of  a  bond  alleged  to  have  been  given 
by  him,  nnd  that  the  debts  under  the  two 
documents  are  identical. 


The  execution  of  the  kistbnudee 
defendant  has  been  found  as  a  fact 
and  it  is  not  denied  by  plaintiff  that  th 
nnder  the  bond  is  a  part  of  the  8 
matter  of  the  instalment  bond  in  suit, 
also  apparent  that  the  lafter  was  ei 
when  the  debt  upon  the  bond  bad  I 
bnrred  by  limitation. 

The  point  upon  which  the  opinion  o 
Lordships  is  solicited  is— 

Whether  the  debt  under  the  inst 
bond  that  was  covered  by  the  old  1 
barred  by  limitation  ? 

The  defendant  relies  upon  the  pro 
of  Section  20  Act  IX  of  1871,  and 
that,  ns  the  instalment  boud  was  not  e:i 
before  "the  expiration  of  tbe  pre 
pei  iod,"  it  does  not  keep  alive  the  ol 
due  under  the  boud.  Plnintiff  conten 
nn  instalment  bond  is  not*' a  promise  or  a( 
ledgmenl"  within  the  meaning  of  tbs 
tion,  but  is  essentially  a  new  contra 
hence,  as  such,  limitation  runs  as  if  th( 
no  prior  bond  in  existence. 

My  humble  opinion  is  that  the  pli 
contention  is  correct  Section  20  rel 
cases  where  the  original  debt  remai 
tact,  nnd  a  "  promise  or  acknowledgme 
respect  of  it  made  within  the  prei 
period  gives  the  obligee  a  fresh  s 
point  from  the  date  thereof.  In  fn< 
debt  would  become  irrecoverable  aft 
expiration  of  the  prescribed  lime,  b 
the  acknowledgment  or  promise.  I 
instalment  bond  is  something  diflferen 
a  mere  "  promise  or  arknowledgmen 
is  complete  in  itself  and  does  not  i 
any  reference  to  the  old  bond  it  snpe 
whereas  *•  acknowledgment  or  pn 
carry  along  with  them  the  idea  of  pai 
which  nre  inseparaldy  linked  to  it, 
instalment  bond  is,  nsl  take  it,  a  new  C( 
alto*rether  with  new  stipulations  and 
consequently  limitation  runs  from  tl 
dates  therein  mentioned,  irrespective  < 
time  specified  in  the  discarded  docuraei 

I  have  j;:iven  plnintiff  a  decree  cent 
upon  their  Lordships  npproving  the 
of  the  case  I  have  tnken. 

The  judgment  of  the  High  Cour 
delivered  as  follows  by — 

Glover,  J, — We  are  of  opinion   th: 
Moonsiff  is  right,  and  thnt  the  decree 
he  has  passed  (conditionnlly)  in  favor 
plaintiff  should  be  nffirmed. 
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The  23rd  April  1875. 

Present : 

The  Hou'ble  E.  G.  Bircli  and  Q.  G.  Morris, 
Judges, 

Appeal  to  England^ Costs, 

Case  No.  1  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the 
2Sth  September  1874. 

Asgur  Ali  aud  others  (Judgmeut-debtors) 
Appellants  f 

versus 

Nugendro  Chunder  Ghose  and  another 
(Decree-holders)  Respondents, 

Baboo  Sreenath  Doss  for  Appellants. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Mohinee  Mohun  Roy  for  Respondents. 

When  the  Privy  Council  decrees  not  only  a  certain 

r'fied  sum  as  the  costs  of  the  appeal  to  England  ;  but 
■wards  the  costs  incurred  in  the  Courts  in  India, 
the  decree-holder  is  entitled  to  the  costs  for  translating 
the  record  of  the  appeal  aud  for  transmitting  it  to 
Euglaud. 

Birchy  J. — This  is  an  appeal  a^ninst  the 
order  of  the  District  Judge  of  Chitiagong, 
allowing  execution  to  be  tnken  out  in  his 
Court  for  the  snm  of  Rs.  3,021-1-9,  the 
eosts  for  translating  in  this  Court  the  record 
of  the  appeal  to  the  Privy  Council  and  for 
trunainitiing  it  to  England. 

It  is  contended  here  that  the  deciee-holder 
is  not  entitled  to  those  costs  inasmuch  as 
tliey  are  not  costs  incurred  for  the  purposes 
of  the  ap]>eul  to  this  Court,  nor  are  they 
included  iu  the  decree  of  Her  Majesty  in 
Council. 

It  is  clear  that  this  point  has  been  several 
times  before  the  High  Court  when  as  iiere 
the  Privy  Council  not  only  decrees  a  certain 
specified  sum  as  the  costs  of  the  appeal  to 
the  Privy  Council  but  also  awards  the  costs 
incurred  in  the  Courts  in  India.  From  the 
rulings  in  the  cases  which  have  been  referred 
to,  namely,  the  case  reported  in  15  Weekly 
Reporter,  p.  356,  18  Weekly  Reporter, 
p.  89,  21  Weekly  Reporter,  p.  411,  and 
another  case,  to  th6  paper-book  of  which 
our  attention  has  been  drawn.  Miscellaneous 
Appeal  No.  85  of  1873,  we  think  that  the 
Judge  was  right  in  allowing  the  execution 
to  proceed  for  those  costs. 

We  dismiss  the  appeal  with  costs  allowing 
oue  guld-mohur  for  pleader's  fees. 


The  24th  March  1875. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Arrears    of  Bent^ Interest— Act   VIII  (B.C. J 
of  1869  s.   21. 

Case  No.  36  of  1874. 


Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  29th  November  1873. 


Mussamut  Bibee  Fnseebun  (Plaintiff) 
Appellant, 

versus 

Mussamut  Ashrufoonnissa  alias  Amanee  and 
others  (Defendants)  Respondents, 

Mr,  M.  L.  Sandel  for  Appellant. 

Moonshee  Mahomed  Yusoof  for 

Respondents. 


In  snits  for  arrears  of  rent,  a  Court  of  jnstice  is  not 
bound  in  every  instance  to  award  interest  at  12  per  cent, 
the  rate  specified  in  Act  VlII  (B.C.)  of  1869  s.  21, 
but  has  discretion  either  to  disallow  interest  altogether, 
or  to  reduce  the  rate  according  to  the  circumstances  of 
each  case. 

Where  a  plaintiff  sought  to  recover  more  than  what 
was  actually  due,  and  it  did  not  appear  that  defendant 
would  have  refused  payment  if  the  sum  actually  due 
had  been  demanded,  the  Court  reduced  the  rate  of  inter-^ 
est  to  6  per  cent. 


Mitter,  J, — This  was  a  suit  brought  by 
the  plaintiff  to  recover  from  the  defend- 
ant Rs.  6,226-13  6  principal  and  interest 
on  account  of  arrears  of  rent  due  from 
the  year  1278  to  1280,  under  a  farming 
lease  dated  the  27th  June  1870.  The 
defendant  does  not  deny  (he  genuineness  of 
the  lease.  The  only  question  that  has  been 
raised  in  the  defence  is  that  the  amouut 
claimed  is  not  the  correct  amount  due,  i.e., 
that  the  plaintiff  should  have  deducted 
several  items,  the  details  of  which  are  giveu 
in  tiie  written  statement,  from  the  amouut 
claimed  iu  the  plaint.  The  defendant  also 
objects  to  the  plaintiff's  claim  for  interest, 
alleging  (hut  he  is  not  bound  under  the  lease 
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to  pay  tlie  same.  It  was  also  urged  that  a 
portion  of  the  land  leased  was  uoc  in  the 
possession  of  the  defendant,  and  that  tiiere- 
fore  a  proportionate  deduction  should  have 
been  made  by  the  plaintiff  on  accouut  of  the 
land  of  which  possession  has  not  been  re- 
ceived by  the  defendant.  The  Subordinate 
Judge,  with  reference  to  this  last  objection, 
has  decided  that  tiie  defendant  has  failed  to 
make  it  out.  The  pleader  for  the  respoud- 
ent  before  us  attempted  to  object  to  this 
finding  under  Section  348  of  the  Civil  Pro- 
cedure Code  ;  but  as  he  was  not  ready  witli 
the  stamp  duty  required  to  be  paid  under 
the  law  to  entitle  iiim  to  raise  this  objection, 
we  decline  to  enter  into  it.  Therefore,  so  far 
as  the  decision  of  the  Lower  Court  on  this 
point  is  concerned,  it  must  be  upheld. 

With  reference  to  the  question  of  interest, 
tlie  Subordinate  Judge  has  decided  it  against 
the  plaintiff.  He  says  in  his  judgment : — 
"Under  the  terms  of  the  kubooleuton  which 
"  the  plaintiff  sues  interest  can  only  be 
"charged  when  three  successive  instalments 
<*are  left  unpaid,  and  it  is  evident  from  the 
"occonnts  filed  with  the  plaint  that  there 
"  has  been  no  such  default  on  the  part  of  the 
"defendant.  I  am  of  opinion  that  the  plain- 
"  tiff  is  not  entitled  to  any  interest  before  the 
"  date  of  the  suit."  This  decision  appears 
to  me  to  be  not  correct.  It  is  true  that  one 
portion  of  the  kubooleut  provides  that,  upon 
the  happening  of  a  particular  contingency, 
the  defendant  would  be  liable  to  pay  interest 
of  three  successive  instalments  that  would 
remain  unpaid.  But  there  is  no  provision  in 
the  lease  that  in  any  other  case  no  interest 
should  be  charged  at  all.  Section  21  of  Act 
VIII  (B.C.)  of  1869  says:— "Any  instal- 
lment of  rent  which  is  not  paid  on  or  before 
**  the  day  when  the  same  is  payable,  accord- 
"  ing  to  the  pottnh  or  engagement,  or  if 
"there  be  no  written  specification  of  the 
"  time  of  payment,  at  or  before  the  time 
"  wlien  such  instalment  is  payable  according 
^'to  established  usage,  shall  be  held  to  be  an 
**arrear  of  rent  under  this  Act,  and,  unless 
"  otherwise  provided  by  written  agreement, 
"  shall  be  liable  to  interest  at  12  per  cent. 
**per  annum."  Therefore  all  that  we  have 
to  determine  in  this  case  is  wliether  in  the 
lease  itself  there  is  a  distinct  provision  that 
the  lessee  is  not  liable  to  pay  interest  upon 
the  instalments  due.  The  passage  in  the 
lease  referred  to  by  the  Subordinate  Judge 
runs  thus  : — "  I  will  pay  to  the  aforesaid 
"proprietress  the  said  fixed  rent  year  by 
"year,  season  by  season,  and  instalment  by 
**  iustulment,  without  setting  up  auy  plea  of  ' 


"diluvion,  drought,  fall  of  hail,  injury  done 
"  by  worms  and  other  earthly  and  heaveuly 
"calamities.  I  slinll  not  default  to  pay 
"  any  instalment."  Then  follows  tliat 
special  provision  to  which  I  have  referred. 
It  is  quite  clear  that  in  the  lease  itself  there 
is  no  provision  that,  in  case  any  instalmeutof 
rent  be  not  paid,  the  tenant  would  not  be 
liable  to  pav  interest  on  account  of  that  in- 
stiilment.  Under  the  law.  Section  21, 
which  I  have  quoted,  it  is  clear  that,  unless 
there  is  such  an  express  siipulatiou,  the 
iustalment  of  rent  which  has  fiilleu  due  shall 
be  liable  to  interest  at  12  per  cent,  per  an- 
num. It  apf»ears  to  us,  therefore,  that  the 
Subordinate  Judge  has  not  considered  this 
question  with  reference  to  the  provisions  of 
Section  21  Act  VIII  (B.C.)  of  1869.  Un- 
der  that  Section  it  has  been  held  tliat  a 
Court  of  justice  is  not  bound  in  every  ease 
to  award  iuterest  at  the  rate  of  12  per  cent., 
and  that  it  is  in  the  discretion  of  the  Court 
either  to  disallow  interest  altogether,  or  to 
reduce  the  rate  of  interest  according  to  the 
circumstances  of  each  case.  Looking  to  the 
special  circumstances  of  this  case,  we  find 
(hat  the  plaintiff  sought  to  recover  an  amount 
which  WHS  not  actually  due,  and  remember- 
ing the  fact  that  there  is  nothing  on  tlie 
record  to  show  that,  if  the  amouut  really  doe 
had  been  demanded  that  the  defendant  would 
have  in  that  case  also  refused  to  pay  the 
same,  we  think  we  ought  to  reduce  the  rate 
of  iuterest  meutioned  in  Section  21  to  6  per 
cent,  per  annum. 

The  other  objections  that  have  been  raised 
against  the  judgment  of  the  Subordinate 
Judge  are  briefly  these  : — That  the  Subordi- 
nate Judge  ought  not  to  have  allowed  a 
deduction  of  an  item  of  Rs.  26  on  accouut  of 
the  value  of  certain  articles  furnished  by  the 
defendant  to  the  plain  tiff »  and  that  auotlier 
item  of  Rs.  150,  which  has  not  been  credited 
by  the  plain titf  on  account  of  rent,  should 
not  have  been  allowed  to  the  defendant. 
These  objections  rest  on  the  credibility  or 
otherwise  of  the  evidence  adduced,  and  after 
perusing  (hat  evidence,  we  think  that  tlie 
Subordinate  Judge  has  come  to  a  right  con- 
clusion. 

Por  these  reasons  we  modify  the  decree  of 
the  Lower  Court  only  to  the  extent  mentioned 
above,  t.^.,  we  allow  to  the  plaintiff  iuterest 
at  the  rate  of  6  per  cent,  per  aunum.  la 
liW  other  respects  that  decree  will  be  con- 
firmed. Each  party  will  pay  his  own  costs 
of  this  appeal. 

Glover^  J* — I  concur. 
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Tlie26iL  April  1875, 

Present : 
The  Hou'ble  W.  F.  McDonell,  Judge. 

Rent  Smt^Rate  fixed  under  Act  VI  (B.C.J  of 
1862  8.  10. 

Case  No.  1276  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore, 
dated  the  XOth  March  1874,  reversing  a 
decision  of  the  Moonsiff  of  Bhanga^ 
dated  the  \ 4th  August  1873. 

DwarkanaiL  Bose  and  others  (Plaiotiffs) 
Appellants^ 

versus 

Ram  Lochun  Bose  aDd  another  (DefendaDts) 
Respondents. 

Baboo  Rajendro  Nath  Bose  for  Appellants. 

Baboo  Umbika  Chum  Banerjee  for 

Respondents. 

In  a  sail  for  rent,  where  the  claim  was  at  the  rate 
fixed  by  the  Revenue  Officer  acting  under  Act  YI  (B.C.) 
of  1862  8.  lOf  and  was  diamissed  on  the  ground  that 
that  officer  had  not  the  power  to  assess  such  rent  as 
he  thought  proper,  hbld  that  tlie  plaiutiff,  whose  claim 
was  not  in  the  alternative,  was  not  entitled  to  a  decree 
at  the  rate  previously  paid. 

I  SEE  no  reason  for  interfering  with  tlie 
decision  of  the  Subordinnte  Judge.  The 
ruliags  relied  upon  by  him  are  certain! j 
opplicable  to  tlie  present  case. 

It  is  argued  that  even  if  it  be  held  tliat 
the  Revenue  Officer  had  not  the  power  under 
Secnon  10  of  Act  VI  (B.C.)  of  1862  to 
assess  upon  the  land  such  rent  ns  lie  thought 
proper,  and  that  the  Lower  Appellate  Court 
was  right  therefore  in  reversing  the  Moon- 
sifiTs  order  giving  a  decree  at  that  rate,  still 
that  ns  the  defendant  was  admittedly  it; 
occupation  of  tiie  land,  the  plaintiff  was 
entitled  to  a  decree  for  whatever  rent  wns 
previously  paid  and  might  be  found  to  be 
due.  The  Full  Bench  Ruling  of  the  24th 
January  1874  (Weekly  Reporter,  Volume 
XXI,  page  208)  was  cited  in  support  of  this 
argument.  But  in  tlie  first  place  the  nppel- 
laut  is  not  eutitled  to  urge  this  point  now  in 
that  it  is  not  one  of  the  grounds  tnkeii 
in  the  written  grounds  of  special  appeal ; 
and  in  the  next,  the  claim  in  the  present 
rase  was  not  in  the  alternative  :  the  claim 
was  cleorly  for  the  rent  at  the  rate  fixed  by 
the  Revenue  Officer,  and  not  for  the  rent  at 
the  rate  previously  paid  ;  and  as  a  matter 
of  fact  no  evidence  has  been  given  which 


would  show  what  was  the  rent  previously 
paid,  nor  was  this  point  alluded  to  in  the 
MoonsifiTs  judgment ;  and  that  it  was  oae 
not  easy  to  discover  may  be  inferred  from 
the  fact  that  the  Revenue  Officer  when  acting 
under  Section  10  of  Act  VI  (B.C.)  of  1862 
assessed  the  defendant  at  what  he  considered 
was  the  prevailing  rate  instead  of  ascertain- 
ing what  was  the  rent  actually  heretofore 
paid  by  him.  Holding,  therefore,  that  the 
Subordinate  Judge  was  right  in  dismissing 
the  plain  tiff's  claim  in  totOy  the  appeal  is 
dismissed  with  costs. 


The  26 th  April  1875. 

Present : 

The  Hon'ble  E.  G.  Birch  and  W.  F. 
McDonell,  Judges. 

Kislbundee  ^Petition  ^Evidence. 

Case  No.  2002  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore^  dated  the  \Hth 
May  1874,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  district,  dated 
the  9th  January  1874. 

Fearee  Mohun  Mitter  (PlaiutifT) 
Appellant, 

versus 

Mohendro  Narnin  Singh  and  others 
(Defendants)  Respondents. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 


Messrs.   J. 


S.  Rochfort  and  J. 
Respondents. 


Younan  for 


A  petition  put  into  Court  by  a  judgment -debtor,  for 
time  to  pay  the  instalments  due  under  a  kistbundee,  may 
be  considered  as  evidence  of  a  new  contract  formally 
entered  into  with  the  decree-holder  and  declared  in 
Court. 

Birch,  J, — We  think  that  the  Lower 
Courts  are  right  in  holding  that  the  plaintiff 
is  barred  by  limitation  from  enforcing  the 
kistbundee  dated  12th  Bysack  1272.  But 
we  consider  that  they  have  put  too  narrow 
an  interpretation  on  the  plaint  when  they  say 
that  the  new  agreement  entered  into  between 
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the  plaintiflT  and  his  judgment-debtors  is  not 
Lhe  cause  of  action  set  forth  in  the  phiint. 
The  first  part  of  the  phiint  contains  a  recital 
Df  what  had  passed  antecedent  to  the  peti- 
tion of  the  4  th  Aghran  1277,  nod  the  con- 
cluding portion  of  the  plaint  runs  thus:— 7 
**  Therefore  institution  of  a  fresh  suit  for 
"money  in  the  judgment  kistbundee  and  in 
"  the  petition,  under  which  time  was  allowed, 
^Ms  necessary.  The  defendants  having  en- 
"  tered  into  fresh  agreement  to  pay  Rs  334- 
^^10  and  extended  the  time  by  the  aforesaid 
"  petition  of  4!h  Aghrnn  1277,  the  period  of 
"  limitation  has  accrued  from  that  time,  aud 
"  the  case  is  not  therefore  out  of  time." 

This  shows  that  tlie  plainiiflF  wanted  in 
this  suit  to  put  in  issue  the  validity  of  the 
the  agreement  contained  in  the  petition  to 
the  Court,  dnted  4th  Aghrnn  1277,  and  that 
the  defendant  understood  this  to  be  the 
nature  of  the  plitintitPs  claim  is  seen  from 
the  3rd  para  of  his  written  statement  in 
which  he  states: — "The  petition  for  time, 
"  which  plaintiff  states  in  the  plaint  to  be 
"  the  new  contrnct,  and  the  kistbundee  of 
''1872,  not  bearing  adequate  stamps,  cannot 


"  be  accepted  as  evidence  in  the  Civil 
*'  and  plaintiff's  suit  is  not,  therefore,  m\ 
"  able."  Aud  we  are  of  opinion  that 
fair  construction  of  the  plaint  he  is  t 
to  have  that  question  tried  in  this  suit 

The  Judge  snys  that  he  declines  t 
sider  such  a  petition  as  a  new  contract 
there  is  nothing  agaiust  its  being  con 
as  evidence  of  a  new  agreement  f< 
entered  into  and  declared  in  Court.  . 
is  the  duty  of  the  Courts  to  decide 
suit  whether  upon  such  an  a^reeme 
plain  tiff  is  entitled  to  relief  or  not. 
lias  improperly  calculated  the  sum  d 
in  the  power  of  the  Court  to  rectify  it 

In  the  present  stage  of  the  case  y 
nouuce  no  opinion  on  the  effect  f»f  the 
ment  ;  there  has  been  no  trial  of  i\\\i 
We  confine  otirselves  to  directing  the 
of  first  instance  to  try  the  question 
whether  upon  the  evidetice  of  an  agr< 
contained  in  the  petition  the  plaintiff  < 
any,  and  if  so  what,  relief.  The  case 
back  for  trial  on  this  point,  with  le 
either  party  to  produce  any  evident 
may  thiuk  fit.     Costs  to  abide  the  rest 
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The  18tli  Sei'temUer  1874. 

Present  : 

Tlio  Hoii'ble  J.  H.  FUenv  and  G.  G.  Morris, 
Judff^es, 

Bmd^  Good  Behaviour— Security — Breach  of 
the  Peace-^Act  X  of  1872  *.  509  and  Sch.  11, 
Form  E. 

(Miecelltiiicous  ciise.) 

Biiidesstirt'e  Persliad  and  others,  Fetitioners, 

versus 

Giijndhur  Fersliad,  Opposite  Party. 

Messrs.  J.  H,  A.  Branson  and  C.    Gregory 
fur  ihe  Petit ioiieis. 

Messrs.  G.  H.  P.  Evans  nn.l  /?.  T.  Allan 
and  Baboo  flurihnr  Nath  for  the  Op 
pofeite  pi.riy. 

Where  a  person  who  had  been  required  to  give  a  bond 
to  keep  the  peace  in  the  Form  K  to  Sch.  2  of  the  Code 
of  Criminal  Procedure,  instead  of  givhig  snch  bond, 
signed  a  security  bond  in  the  Form  G  under  Section  509 
of  that  Code  for  good  behaviour,  it  was  held  that  the 
latter  did  not  constitute  a  binding  obligation. 

Phear,  .J.—We  think  that  the  order  of 
the  20th  A^ril  which  directed  that  the  r*»- 
cognizfinces  of  Biudessuree  Peisliad  should 
i»e  forfeited  must  be  set  aside,  hec'tuse  it 
appears  here  ihnt  tlie  recognizance  bond 
entered  iuto  by  him  was  not  viiiid  and  of 
binding  force.  The  originnl  order  directing 
Bindessuree  Persliad  to  enter  into  recogni- 
zances to  keep  tlie  peace  wns  made  on  the 
19th  Februaiy  ;  and,  thaf,  being  assumed  to 
be  a  pioper  order,  well  foumled  and  binding 
upon  Bindessuiee  Perslmd,  obliged  him  to 
enter  into  a  bond  such  in  form  as  that  wliicii 
is  given  in  the  Scliedule  2  of  the  Criminal 
Procedure  Code  under  the  mark  E.  But  no 
j»uch  bond  wns  entered  into  by  Biudeseuree 
Pershnd.  Probably  in  consequence  of  some 
blunder  on  the  part  of  the  Magistrate's  amlah, 
BindeJ»suree  was,  after  this  order,  made  to 
sign  a  bond  in  the  form  G  of  the  siime 
Schedule,  that  is,  a  boud  for  good   behaviour 


wlnVh  it  >8  competent  to  the  Magistrate  to 
order,  under  Section  ^09  of  the  Criniiiml  Pro- 
cedure Code,  in  the  event  of  the  facts  pioved 
before  him  being  such  as  to  justify  such  an 
order.  The  two  bonds  are  very  different 
indeed  in  th'-ir  nature  and  scope  ;  and  it  up* 
pears  to  us  that  the  bond  in  the  form  G, 
entered  into  or  rntht^r  signed  by  Bindessuree 
Pert*had  under,  and  in  assumed  pursuance  of 
an  order  which  in  effect  directed  that  he 
should  sign  a  bond  in  the  form  £,  does  not 
constitute  a  binding  obligation.  And  for  this 
reason,  the  order  of  the  20th  April  which 
directed  his  recognizance  should  be  forfeited 
and  that  the  amount  of  the  said  bond  should 
he  levied  from  him,  is  a  bad  order  and  must 
be  set  a^ide. 

Tlie  order  of  the  20th  May  which  directed 
not  only  Bindes9uree  Persbad  but  Umbica 
Perslmd  and  Mungla  Persliad  to  enter  into 
recognizances,  is  also  we  think  bnd  for  want 
of  sufficient  fonndniion  in  the  evidence.  It 
is  beyond  q«ie;»tion  that  there  wns  no  evidence 
before  the  Mrgistrate  which  in  any  way 
tended  to  show  that  either  Umbica  Pershnd 
or  Mungla  Perslmd  were  likely  to  commit 
a  breach  of  the  p*»ac<*,  or  to  do  any  act  which 
might  lead  to  a  I)reach  of  the  peace.  There 
was  in  truth  no  evidence  before  him  affect- 
ing these  persons.  And  by  the  express 
words  of  Section  493,  the  Mngistrate  cnn  only 
eome  to  his  adjudication  under  thut  Section 
upon  evidence  tuken  before  him.  Conse- 
quently the  adjudication  of  the  Magistrate 
so  far  as  it  affects  these  two  persons  is  plain- 
ly bad  for  want  of  evidence. 

The  case  as  regards  Biudessuree  Pershad 
is  perhaps  not  quite  so  clear.  The  Mngis- 
trate says  :  "The  fnct  that  the  recognizances 
**of  Bindessuree  have  been  forfeited  (that 
"  refers  to  the  order  of  the  20th  Ai-ril  which 
'Mias  just  been  dealt  with),  and  that  his 
**  antagonist  Gnja<Ihnr  is  still  under  recog- 
**  nizances  is  primd  facie  enough  to  show  thnt 
"it  is  right  to  take  fresh  recognizances  from 
**  him,  and  defendant  shows  no  cause  rebut- 
^  ting  the  pi*e9umpiion  aguinsk  him.*^ 

This,  08  it  staudt*,  we  need  hardly  «remark| 

1— A 


Digitized  by 


Google 


Criminal 


THE  WEEKLY  UEPOKTER.         Rulings.     [Vol.  3 


is  not  A  good  reason  for  the  Magistrate's 
ndjudicntion.  If  tiie  Magistrate  had  before 
him  evidence  from  wiiich  he  could  fairly 
come  to  the  conclusion  that  the  state  of 
things  still  existed  which  had  legitimately 
led  to  the  making  of  tlin  former  order  for 
recojrnizaiices  against  Hiiidessuree,  and  fur- 
ther that  notwiihsfciiidiiig  that  order,  Biddes* 
suree  ha<l  sii!)SfquentIy  to  its  date  and  while 
ihe  recognizances  w«  re  in  force  broken  the 
peace,  we  think  there  would  have  been 
ground  upon  which  the  Magistrate  might 
wi'il  enough  have  adjudicated  that  Biudes- 
^uree  was  likely  to  commit  a  breach  of  the 
peace.  The  fact  that  the  man  who  was 
bound  down  to  keep  the  peace  delibt  rately, 
and  notwithstanding  this  obligation  commit- 
ted a  breach  of  the  peace,  is  of  itself  un- 
questionably eviilence,  for  as  much  as  it  is 
>vorih,  that  lie  is  likely  ngniii  to  commit  n 
breach  of  the  peace  ;  the  other  relations  be- 
tweeu  him  u\u\  his  opponents  still  subsisting. 
But  we  find  that  ndliing  of  tbis  kind  bus 
been  proved  before  the  Magistrate  here  :  there 
is  in  truth  on  tiiis  point  scarcely  any  thing 
more  than  the  passage  wiiich  has  just  been  read 
from  the  Magistrate's  judgment.  He  was  the 
Magistrate  who  had  made  the  previous  order, 
and  probably  in  writing  this  passage  of  his 
judgment,  lie  was^ writing  from  remembrance 
of  that  which  had  previously  takeu  place. 
It  does  not  ap|»ear  that  there  was  evidence 
of  this  fact  formally  before  the  Magistrate 
which  could  have  been  met  by  the  defendants 
and  tested  by  examination  or  cross-examina- 
tion, and  so  made  ihe  proper  foundation  f<*r 
the  Magistrate's  adjudication.  We  need 
hardly  nmark  thai  while,  under  such  cir- 
cnmstaii^tes  us  those  just  now  referred  to,  an 
iidjudicaiion  of  forfeiture  might  be  a  good 
reason  for  taking  some  stcfis  towards  pre- 
venting a  second  breach  of  the  peace,  still 
it  would  be  Very  unjust  that  merely  because 
the  reco(;niz.'inces  of  the  one  party  had  come 
to  an  end  or  ceased  to  be  operative,  during 
the  tim0  when  tlie  recognizances  obligatory 
upon  his  opponents  subsisted,  the  former 
should  be  made  to  enter  into  a  fresh  recog- 
nizance. Each  ca«e  of  this  kiu<l  must 
depend  upon  its  own  facts  ;  and  those  facts 
ought  to  be  distinctly  established  before  the 
Magistrate  by  proper  and  legitimate  evidence. 
It  seems  to  ns,  upon  the  whole,  that  this 
has  not  been  done  in  the  case  before  us  even 
with  regard  to  Bindessuree  Persbad,  and 
jbherefore  we  quash  the  order  of  the  20lh 
May  as  well  in  regard  to  Bindessuree  as  to 
the  other  two  persons,  Umbica  Pershnd  and 
Jfungla. 


The  23rd  November  1874. 

Present : 
The  Hon'ble  F.  B.  Kemp  aud  E.  G. 
Judges, 

Jurisdiction — Land  Dispute — Cicil  Court 
Trespass— Act  1  of  1871  «.  22. 

Ueference  to  the  High  Catirt  under 
296  of  the  Code  of  Critninal  /V. 
bt/  the  Officiating  Magistrate  of 

Sheikh  Tunnoo,  Petitioner^ 


Kureem  Buksh,  Opposite  Party 

Where  there  was  a  dispute  as  to  the  ownershi 
on  which  the  coniplaiuaiit'a  cattle  were  fo 
complninant  stating  the  land  belon^^l  t<>  A, 
him  the  right  to  graze  his  cattle  there,  and  I 
charged  (M'ho  had  seized  and  impounded  tfa 
claiming  the  land  as  his  own,  it  wan  held  that  t 
of  the  Magistrate  referring  the  parties  to  the  Ci 
was  illegal,  and  that  be  should  have  dinposed  o 
himself  under  the  Cattle  Trespass  Act  I  of  1^7 

Reference, — A  charge  of  illegal  se 
cattle  was  brought  by  a  man  nnm^d  1 
who  all  ged  his  c  >ws  were  grazing 
on  which  they  had  a  right  to  graze  bel 
to  one  Talebar  Bepari,  when  they  we 
gaily  seized  aud  pounded  by  the  opposit 
who  when  summoned  answered  that  t 
was  his,  and  therefore  he  pounded  thf 
On  this,  without  taking  any  further  ei 
the  Deputy  Ma<;istrate  dismissed  tl 
as  being  properly  suited  (my  a  Civil  C 

I  am  aware  there  has  been  a  dis) 
some  time  about  the  land  in  questi 
both  sides  claim  it,  but  I  think  iha 
the  Cattle  Trespass  Act  a  M agist r 
power  to  decide  the  questiou  as  lo  w 
the  occupier  of  the  land,  and  that  tli 
the  case  has  been  wrongfully  dismiss 
appears  that  Chapter  V  of  Act  I  o 
gives  a  Magistrate  a  summary  poi 
enquiring  into  a  case  of  this  kir 
deciding  (without  prejudice  to  any 
ultimate  rights)  who  is  really  the  oecu 
the  land,  and  that  a  decision  on  the  mi 
the  case  should  have  been  arrived  at. 

Chiipter  V  of  the  Act  has  no  penal  < 
it  is  com|)ensation  that  is  to  be  awardt 
the  granting  of  the  power  to  award  c< 
sal  ion  ought  to  carry  with  it  the  po 
deciding  if  the  grounds  ou  whic 
compensation  is  asked  are  good  or  not. 

Judgment  of  the  High  Court, 

Kemp^  J, — The  Deputy  Magistra 

wrong  in  referring  the  complaiuaut 
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cnae  to  the  Civil  Court  for  redress.  The 
case  ou<;ht  (o  hnve  been  tried  under  SecHon 
22  Act  I  of  1871,  the  Catile  Trespass  Act. 

Tlie  question  wheilier.tlie  seizure  of  the 
cattle  was  illttgal  and  whether  the  petitioner, 
in  coDsequeDce  of  such  illegnl  seizure,  is 
eniitled  to  compensntiou,  will  very  much 
(le)Knd  upon  whether  the  complainaut, 
Sheikh  Tunuoo,  hnd  a  riglit  to  gmze  his 
cattlt^  upon  the  land  upon  which  tliey  were 
seiz«<l  and  taken  to  the  pound  by  ihe 
opposite  parly  Kureein  Buksh.  We  observe 
iliis  party  was  summoned  by  the  Deputy 
Mtigistriito,  but  no  enquiry  such  as  is 
contemplated  iu  Section  21  of  the  Act  was 
mnde. 

The  case  is  returned  for  trial. 


'J  he  23rd  November  18T4. 

Present : 

The  Hon'blo  F.  B  Kemp  nnd  E.  G.   Birch. 
Judges, 

Summary  Trial— Procedure^ Act  XLVof  1860 
«.  341,  342,  852,  ^  353. 

lieference  to  ihe  High  Court  under  Section 
296  of  the  Code  of  Criminal  Procedure 
by  the  Sessions  Judge  of  ffooghlg. 

The  Queen 

versus 

Bailee  Madliub  Doss  and  others. 

The  accused  in  tliis  cnse  were  convicted  by  theMnctis- 
tMte  suminnrily  of  offences  under  S8.  352  and  341.  Penal 
i]*>(ie,  althouj;li  it  was  contended  on  their  behalf  that, 
itsuihy.  they  ouffht  to  have  been  convicted  under  s.  3o3, 
m  respect  of  which  a  sninniary  trial  could  not  be  held. 
Ihe  Sessions  .Judj;e,  on  the  Magistrate's  own  judgment, 
recommended  ih.nt  the  convictions  should  be  set  asWle  on 
the  jjnmnds  (1^  that  the  facts  showed  that  the  accused 
sl»oald  have  been  convictetl  under  ».  353  or  under  s.  342, 
^"«1  (2)  that  the  Magistrate  had  no  power  to  convict  of 
the  lesser  offence,  and  so  give  himself  jurisdiction  to  try 
the  case  summarily. 

Hkld,  in  concurrence  with  the  Sessions  Judge,  that 
the  accused  ought  to  have  been  tried  under  s.  ,S53  :  the 
Magistrate's  summary  proceedings  were  accordingly  set 
aside,  and  a  fresh  trial  directed. 

neferenee.'-^'ljKDKn  Section  296  of  the 
Code  of  Crimiiuil  Procedure,  I  have  the 
lienor  to  submit  tlie  nccompanying  cnse  for 
tlie  orders  of  «he  Honorable  High  Court,  tis 
in  my  opinion  the  Magistrnte  of  Howrah  lins 
convicted  the  accused  on  a  trial  held  contrary 
to  law. 

The  accused  have  been  convicted  under 
Sections  352,  341,  Penal  Code,  in  a  summary 
triaV  nnd  have  been  sentenced  to  six  weeks' 
rigorous   imj  risonm.nt,   wliich  is  a  sentence 


from  which,  if  passed  in  a  Fummnry  < rial,  no 
appeal  lies.  From  the  facts  found  by  tlie 
Magistrate,  it  appears  to  me  that  tliey  shonld 
have  been  convicted  eiiher  nnder  Secti(»n  353 
or  under  Section  342,  Pennl  Code,  in  eitlicr 
of  which  cases  a  summary  trial  could  not  be' 
lield  and  the  sentences  passed  would  have 
been  subject  to  appeals.  It  is  in  this  that 
the  illegality  consists. 

The    facts   are   stated    at    length    in    the 
Magistrnie's  judgment,  but  it   is   sufficient, 
1  think,  for  the  purposes  of  this  reference  if 
I    quote    merely    the   summing    up    of    the 
Magistrate,  which  is  to  the  following  effect  :-r^ 
'*  The  case  seems  to  me  a  very  bad  one,  and 
"  is  not  a  solitary  one  ;  only  a  month  before, 
*'  most  of  the  accused,  in  the  house  of   this 
"  very  Banee  Madliub  Doss,  were  reported  ta 
**  have   grossly    abused    the    prosecutor    for 
*'  doing   his  duty   towards  one  of  their  num- 
*'  her.     Cases  in  which  constables  have  been 
*'  betiten  for  doing  their  duty  towards  Baboos- 
"  in   liquor  are  far  from  infrequent.     There* 
'*  have   heen   cases  in  which  constables  hnve 
"  begged    to   be   excused     from    tnkiiig    upr 
**  drunken  Bahoos,  so   much   do  they  dread; 
"the    consequence  and  the  enmity  of  thoso: 
"  men.     A  Baboo  of  good  social  po^^ition,  wh<x 
**  is    not    ashamed    to   get    drunk,    finds  the* 
'*  interference    of  a  low   born   common   cnn- 
"  stable  an  absolutely  intolerahle   indignity. 
"His  kind   sympathizes  with   him   actively. 
*  The  piesumptuoiis  constable  is  thrashed,  and 
"  becomes  a  marked  man.     If  he  ventures  to 
"  complain,  he  is   ai  once  seriously  accused 
"himself  and  put   in   no  small   danger.     In 
"  tills  case  tlie  story  of  the  man  on    the  wall 
'*  seems    wholly    unworthy   of    a   moment's 
"  belief.     I  believe  that  the  accused  Baboos 
"  on   being  ordered   by    prosecutor   to   keep 
"quiet,  got  80  heated  with  liquor  and  indig- 
"  uaiion   that   they   assaulted    and    beat   the 
"  prosecutor  and  refused  to  release  him  when, 
"  desired  to  do  so  by  the  head  constable,   and 
"  that  iu  fear  of  tlie  consequence  of  this  act 
"  they   have   trumped   up  the   grave  charge 
**  against    the    constable   and    have   hir.ed    a 
"  Bnrlit^ter  and    Vakeels   to  maintain    it.     I 
"  must  protect  tlie  constables   against   trent- 
'*  ment  of   this  kind   and   mean   to  make  a 
"  severe   example.     To   attack   and   bind   a 
"constable  when  on  duty  is  a  serious  matter 
"  for  drnnkeu   men   to  be  convicted  of ;  to 
"refuse   to  release   him    when  called  on  to 
**  do    so     by    a   police     officer     and    to  de-^^ 
"  prive  him  of  his  uniform  is  an  aggravation. 
"  To  follow  this  up  when  sober  by  falsely 
"  chai-ging    their     victim    with    feloniously 
,  "  entering  a  house  is  a  very  heavy  aggrava- 
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The  30th  November  1874. 

Present  : 
The  Hon'ble  F.  B.  K-mp  and  E.   G. 
Judges. 

Queen's  Coin^ Counterfeit  Coin^Fabn 
C  Proof  of.) 

Reference  to  the  High  Court  under  ^ 
296  of  the  Code  of  Criminal  Pro. 
by  ihe  Sessions  Judge  of  Raj  shah 

I.     Parushulbdi  Muudul 

versus 

Kheroo  Mundul  (No.  453). 

2.     The  Qiioeu 
versus 

Gnrib  Sliek  (No.  424). 

3.    Ham   liuttun  Sahti 

versus 

Buwool  Mundul  (No.  465). 

Whkric  the  cliarf^e  is  one  of  coanterfeiiiii^  ( 
coin,  direct  proof  of  ficbricatioii  is  not  nece* 
render  the  person  punislmble  under  rhc  sections 
Petial  Code  with  reference  to  the  utterinj;  of  UU 
All  that  is  required  is  a  ffuHtv  kno\rle*l^'e  of  tlu 
ousness  of  the  coin  at  the  time  of  receivins  p(« 
of  it^  or  the  absence  of  such  puilty  knowledn^  j 
Such  guilty  knowled4;e  may  be  proved  either  di 
or  indirectly  from  surrounding^  circumstances. 

Rkferknce— Cfl^e  No.  453.— In  thi 
the  accused,  having  bought  some  rice 
plaintiff,  tendered  in  nftym-nt  an  eight 
piece.  The  plaintiff*  thinking  it  spi 
refused  to  t«ike  ir,  whereupon  nccused  wn 
another  c<»in  of  the  same  value  ass 
plaintiff'  of  its  genuineness.  Plaintiff, 
ever,  c<insidered  the  second  coin  as  spu 
as  the  first,  and  told  licensed  so,  where 
accused  jumped  out  of  the  b»>at  and  ran  « 
He  was  pursued  and  captnred,  and  on  I 
searched  two  other  spurious  eight  aaaa  p 
were  found  oil  his  [tersou. 
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The  Deputy  Magistrate  who  tried  the  case — 
an  officer  with  the  powers  of  a  Magistrate 
of  the  second  class — considered  that  there 
was  no  proof  of  fabrication  of  the  counter- 
feit coins  by  the  accused,  and  convicting  him 
under  Section  241  senteuced  him  to  two 
montiis'  rigorous  imprisonment. 

li^ow  it  appears  to  me  that  the  Deputy 
Magistrate  is  wrong  in  law  in  convicting  the 
prisoner  under  Section  241,  and  tliat  the 
sentence  awarded  is  altogether  inadequate 
to  tlie  very  grave  offence  of  passing  counter- 
feit Queen's  coin,  • 

The  Deputy  Magistrate  considers  that  as 
there  is  no  direct  proof  of  fabrication  of  the 
coins  by  tlie  accused,  he  should  have  the 
benefit  of  the  doubt  and  be  punishable  only 
under  Section  241.  Now  it  is  nowhere 
required  that  there  should  be  direct  proof  of 
fabrication  to  render  a  person  punishable 
under  the  other  Sections  of  the  Code  with 
reference  to  the  uttering  faUe  coin.  All  thnt 
is  required  is  a  guilty  knowledge  of  the 
fipuriousness  of  the  coin  ot  the  time  of 
receiving  possession  of  such  coin,  or  the 
absence  of  such  guilty  knowledge  at  first. 
In  the  first  case  the  offence  is  of  course  much 
graver  than  in  the  second. 

Such  guilty  knowledo^e  may  be  proved 
either  directly  (which  seldom  is  the  case)  or 
indirectly  from  surrounding  circumstances. 

In  the  present  case  it  is  clear  that  the 
accused  was  in  possession  of  four  counterfeit 
pieces  of  Queen's  coin  ;  that  he  attempted 
to  pass  one  ;  and  on  that  attempt  not 
succeeding,  again  made  an  effort  to  induce 
the  prosecutor  to  receive  as  genuine  another 
spurious  coin. 

He  gives  a  false  account  of  the  manner  in 
which  he  became  possessed  of  the  spurious 
coins,  and  U  is  shown  that  he  used  to  work 
as  a  sonar. 

Considering,  therefore,  his  unexplained 
possession  of  four  spurious  coins,  his  repeated 
attempts  to  pass  two  of  the  coins,  his  false 
statements  as  to  how  he  came  by  the  coins, 
and  the  improbability  of  him,  a  sonar,  being 
igDorantly  in  possession  of  spurious  coin,  it 
appears  to  me  that  the  Deputy  Magistrate 
Wtts  wron^r  in  law  in  treating  the  case  at  all 
under  Section  241,  that  the  offence  fell  either 
under  Section  240  or  243,  and  that  under 
such  circumstances  the  Deputy  Matristraie 
had  no  jurisdiction  to  try  the  case  at  all. 

The  sentence  awarded  is,  in  my  opinion, 
altngether  inadequate  to  such  an  offence. 
Tampering  with  Queen's  coin  is  a  most 
serious  offence,  nnd  to  punish  it  with  two 
monihs'  rigorous  imprisoumeut  is  not  calcu- 


lated to  deter  coiners  from  committing  it. 
I  recommend  that  the  order  of  the  Deputy 
Magistrate  be  quashed,  and  that  he  be 
directed  to  commit  the  case  to  the  Sessions 
for  trial. 

In  the  second  case  the  accused  attempted 
to  pass  as  genuine  two  gold  mohurs,  which 
cannot  of  course  be  called  Queen's  coin. 
The  accused  admitted  his  possession  of  the 
coins,  and  pleaded  having  received  them 
from  some  one  else.  Of  his  guilty  know- 
ledge of  the  spuriousness  of  the  coins 
at  the  time  of  passing  the  money  there  can 
be  no  doubt,  as  he  only  asked  two  rupees 
for  them  whereas  their  proper  value  wns 
at  least  32  rupees.  His  statement  as  to  the 
manner  in  which  he  became  possessed  of 
the  coins  also,  in  my  opinion,  broke  down. 

I  do  not,  however,  recommend  that  this 
case  should  be  revived.  The  proof  of  guilty 
knowledge  at  first  is  not  so  clear  as  in  the 
first  case,  and  I  only  refer  to  it  as  the 
Deputy  Magistrate  gives  the  some  reason  as 
in  the  previous  case  for  considering  that 
he  bad  jurisdiction,  viz,^  want  of  direct 
proof  of  fabrication  of  the  coins.  He  would, 
in  my  opinion,  have  exercised  a  sound 
discretion  in  committing  the  case  to  the 
Sessions,  but  under  the  circumstances  I  an) 
not  prepared  to  recommend  the  case  being 
revived. 

In  the  third  case  I  am  clearly  of  opinion 
that  the  Deputy  Magistrate  acted  altogether 
without  jurisdiction  in  convicting  under 
Section  241. 

In  this  case  one  Bawool  Daoi — from  his 
name  an  old  offender — deliberately  attempted 
to  pass  as  gold  mohurs  3  rupees  which  had 
been  gilded.  The  accused  denied  the  whole 
transaction — had  no  defence — but  the  charge 
was  clearly  proved  against  him.  Under 
such  circumstances,  it  seems  to  me  that  ,the 
Deputy  Magistrate  was  wrong  in  law  in 
presuming  the  absence  of  guilty  knowledge 
of  the  spuriousness  of  the  coius  at  the  time 
of  first  possession,  when  the  denial  of  the 
accused  of  all  share  in  the  transaction  and 
of  his  possession  of  the  coius  at  all  clearly 
pointed  to  guilty  knowledge. 

This  is  again  a  case  of  tampering  with 
the  Queen's  coin,  and  it  ougiit,  in  my  opinion, 
to  have  been  dealt  with  under  Sections  249, 
251  or  253.  The  sentence  passed  is  also, 
as  in  the  first  case,  quite  inadequate  to  the 
gravity  of  the  offence  committed. 

I  therefore  recommend  that  the  order  of 
the  Deputy  Magistrate  be  quashed,  and  that 
he  be  directed  to  commit  the  case  to  the 
sessions. 
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Judgment  of  the  High  Court. 
Kempt  J, — We  think  that  the  Jadge's 
view  of  the  law  is  correct,  but  looking  to  the 
fact  that  the  sentences  have  expired  we 
vrfrain  from  interferiug  in  these  particular 
cases. 


The  27th  November  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Bhch, 
Judges. 

Jurisdiction — Bench  of  Magistrates -^Jytirhing 
House  Trespass  by  Night — HousS'hreahing  by 
Nighl^Act  XL  V  of  1860  *.  457. 

Reference  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  Procedure 
by  the  Magistrate  of  Bhaugulpore, 

The  Queen 

versu$ 

Bachun  Kadir. 

A  Bench  of  Maii^tstrates  has  no  jarisdiction  to  try 
a  charge  for  lurking  house  trespass  hy  night  or  house'- 
breaking  by  night,  under  s.  457  of  the  Penal  Code. 

Reference, — ^Oif  the  27th  January  1874> 
the  prisoner  was  brought  up  before  the  Banka 
Sub-divisional  officer  exercising  the  powers 
of  a  Magistrate  of  the  2nd  class,  charged 
under  Section  457,  Penal  Code.  The  Sub- 
divisional  officer  Shah  Mahomed  Isliaq  drew 
up  an  order  that  "  as  it  was  necessary  to  try 
the  case  before  a  Bench  of  Magistrates,  the 
case  be  postponed  to  the  4th  February  ;**  ou 
which  day  the  prisoner  was  again  brougbc 
up  before  the  Bench  possessing  powers  of  a 
Lot  class  Magistrate,  and  a  charge  having 
been  drawn  up  under  Section  457  of  the 
Penal  Code,  he  was  convicted  and  sentenced 
to  two  years'  rigorous  imprisonment.  Against 
this  sentence  the  prisoner  preferred  no 
appeal. 

^  In  the  first  place,  a  Bench  has  no  power  to 
try  a  case  falling  under  Section  457  of  the 
Penal  Code  ;  in  the  second  place,  it  will  be 
observed  that  the  triol  was  not  a  summary 
one  at  all,  but  the  whole  case  was  conducted 
as  a  regular  trial,  the  evidence  being  recorded 
in  full  and  the  charge  being  drawn  up  in 
proper  form.  The  trial  consequently  is' 
altogether  illegal.  The  guilt  of  the  accused, 
however,  seems  to  be  beyond  doubt,  and  he 
did  not  appeal  against  the  sentence. 

The  prison'^r  has  been  in  jail  since  the  2nd  I 
February  undergoing  this  sentence,  fjr  which  I 


I,  as  District  Magistrate,  am  responsible  ;  aud 
I  would  explain  that  the  Deputy  Magistrate 
himself  brought  the  case  to  notice  on  the  4tli 
March  while  the  Joint  Magistrate  wis  in 
charge  at  head  quarters,  1  being  ahsent  on 
famine  works  ;  that  (hat  officer  directed  the 
papers  to  be  laid  before  me  and  th«y  were 
sent  to  mo,  but  were  mislaid  by  me,  aa<\  ^ 
matter  escaped  my  memory  in  the  presson 
of  other  work  till  the  other  day. 

Judgment  of  the  High  Court. 

Kempt  J, — The  Magistrate  ought  to  hare 
reported  this  case  in  February  last,  iasiead 
of  in  November. 

The  Bench  of  Magistrates  had  no  jonsdic- 
lion  to  try  the  prisoner  for  an  oflTence  under 
Section  457  of  the  Indian  Penal  Code,  and 
although  the  prisoner  has  not  appealed  we 
cannot  pass  over  the  case  now  it  has  been 
brought  to  our  notice. 

The  prisoner  must  be  tried  by  a  competent 
Court,  and,  if  convicted,  his  sentence  should 
be  made  to  dote  from  the  4ih  of  February, 
the  date  upon  which  the  sentence  of  two 
years'  rigorous  imprisonment  was  pasted  by 
I  he  Bench  of  Magistrates. 


The  5th  December  1874. 

Present : 

The  Hon'ble  W.  Markby  and  W.  F. 
McDonell,  Judges. 

Contraband  Salt-- Fine ^ Act  Vll  (B.C.J   of 
1864  s.  16. 

(Miscellaneous  Case.) 

Kishory  Mohun  Pramanick  and  others, 
Petitioners, 

Baboo  Bhuggobntty  Churn  Ghose 
for  the  Petitioners. 

A  rowannah  as  defined  by  Act  VTI  (B.C)  of  1964  if 
complete  on  the  face  of  it  without  any  certificate  bv  way 
of  endorsement  signed  by  the  Superintendent  showing 
that  the  endorsement  made  by  tl»e  Preventive  officers 
of  Customs  has  been  examined  by  him. 

Section  16  of  the  Act  Vll  oaly  gives  power  to  fine 
when  the  salt  is  not  specified  in  a  rowannah. 

Marhby^  J. — In  this  case  it  seems  to  na 
that  the  orders  complained  of  roust  be  ^^t 
aside.  We  must  assume,  of  course,  now  that 
the  facts  are  cori*ectly  found  ;  and  according 
to  the  facts  found  a  boat  containing  salt,  the 
owners  of  which  had  in  their  possession  a 
boat-note,  but  had  no  rowannah  with  them  at; 
the  time,  ha'i  passed  beyond  what  are  calle«l 
the  excepted  limits.     The  salt  un  board  iliia 
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boat  WAS  subject  to  the  regulations  laid  down 
in  Section  13  and  the  following  Sections  of 
Act  VII  (B.C.)  of  1864,  and  it  was  seized  by 
iiie  police  officers,  and  has  been  confiscated 
UMder  tlie  provisions  of  Section  16.  That 
Section  provides  that  '*  any  salt  ezceediu<; 
five  seers  in  quantity,  which  may  be  found 
witliiu  such  limits  as  aforesaid  (that  is,  out- 
side the  excepted  limits)  not  specified  in  n 
rowanuah,  shall  be  held  to  be  contraband, 
nnd  as  such  shall  be  seized  and  confiscated." 
The  question,  therefore,  is  whether  this  was 
salt  *'not  specified  in  arowannah"  within 
tiie  meaning  of  this  Section.  I^ow  the  evi- 
dence of  Sharoda  Frcsad  Chatterjee,  the 
Revenue  Officer,  is  this.  He  produces  a 
rowaunah  which  there  is  no  dispute  has 
refereDce  to  the  salt  on  board  this  boat,  and 
therefore  in  that  sense  the  salt  no  doubt  was 
specified  in  the  document.  But  the  view 
taken  by  the  Magistrate  is  tliat  this  was  not 
a  complete,  but  only  an  inchoate  rowanuah. 
Noif  this  must  be  determined  by  the  defini- 
tion of  a  rowannah  which  is  given  in  the  Act 
itself,  and  that  definition  is  ihtit  'Hhe  word 
rowannah  shall  mean  a  written  or  printed 
permission  daly  issued  under  the  provisions 
of  this  Act  to  possess  or  transport  salt." 
The  only  defect  which  Sliaroda  Prosad 
Chatterjee  points  out  in  this  rowannah  is 
tliat  it  does  not  bear  on  the  back  of  it  a 
certificate  signed  by  the  Superintendent, 
showing  that  the  endorsement  made  by 
certain  Preventive  officers  of  Customs  has 
hien  examined  by  him.  Now  from  an  inspec- 
tion of  the  document  it  does  not  appear 
that  that  endorsement  is  any  part  of  the 
rowannah.  The  term  rowannah,  as  defined 
bj  the  Act,  is  a  permission  to  possesss  or 
transport  salt,  and  that  permission  is  com- 
plete upon  the  face  of  the  rowannah 'without 
that  certificate,  nnd  this  permission  is  signed 
by  the  Revenue  authority.  Moreover,  8ha- 
i^oda  Prosad  Chatterjee  says  in  his  evidence 
that  this  rowannah  was  *^  issued"  on  the 
30ih  June.  He  further  goes  on  to  say 
that  until  the  rowannah  is  returned  with  the 
certificate  on  the  back  of  it,  the  boat  must 
remain  within  the  excepted  limits.  Now 
whether  or  uo  he  is  right  in  that  last  state- 
nieat,  ia  not  a  matter  which  we  have  to  con- 
sider in  this  case.  What  we  have  to  decide  is 
whether  this  was  a  case  in  which  the  boat 
and  the  salt  could  be  confiscated  under  the 
provisions  of  Section  16  ;  and  inasmucii 
^  upon  the  face  of  the  rowannah,  it  would 
ttppear  that  the  document  was  complete  on 
<he  30th  June,  and  as  tlie  Revenue  Officer 
^lio  has  been  called  as  a  witness  himself 


says  that  it  was  issued  on  that  day,  it 
seems  to  us  impossible,  without  any  further 
explanation,  to  say  that  this  was  salt  not 
specified  in  the  rowannah  within  the  meaning 
of  the  Act.  No  one  has  appeared  in  this  case 
on  behalf  of  the  Custom  House  authorities 
or  of  the  Government,  or  of  any  other  party 
whatever,  to  give  us  any  explanation. 
Therefore,  in  the  absence  of  any  such  expla- 
nation, we  must  act  upon  the  case  as  it 
appears  before  us.  Acting  upon  that,  it 
seems  to  us  that  we  must  hold  that  this 
salt  was  specified  in  the  rowannah  witliin 
the  meaning  of  Section  16,  and  could  not 
therefore  be  confiscated  under  that  Section. 

The  order  of  confiscation  will  b )  quashed, 
and  the  boat  and  the  salt,  which  we  under* 
stand  are  still  in  the  possession  of  tiie  police 
authority,  will  be  delivered  up  to  the  peti- 
tioners. It  appears  that  the  parties  have 
also  under  Section  16  been  fined  Rs.  740. 
Tliat  Section  provides  that  "any  person 
f>ossessing  or  transporting  or  attempting  to 
transport  such  salt  shall  be  liable  to  a  fine** 
and  so  forth.  It  is  clear,  therefore,  that  the 
fine  if  paid  ought  to  be  remitted,  because 
Section  16  only  gives  power  to  fine  when 
tlie  salt  is  such  as  has  been  before  mentioned, 
namely,  salt  not  specified  in  the  rowannah. 
Therefore,  for  the  same  reasons  w  given  in 
the  earlier  part  of  this  judgment,  the  fine 
must  be  remitted  also. 


The  8th  December   1874. 

Ih-eseni  : 

The  Hon'ble   Louis   S.   Jackson  and  W.  F. 
McDonell,  Judges, 

Contraband  Salt — Principal — Agent — Boat" 
men^Act  VIliB.C)  of  1864. 

Reference  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  }\ocedure 
by  the  Sessions  Judge  of  Hooghly^ 

The  Queen 

versus 

Modun  Mohnn  Pal  Chowdhry  and  others. 

The  High  Court  ia  this  case  upheld  the  conviction 
by  the  Slagistrate  under  Act  VIl  (B.C.)  of  1864 
8.  18f  both  of  the  owner  of  contraband  salt  and  of  his 
a$^eitt  who  was  transptrting  the  salt,  and  declined  to 
direct  the  Magistrate  to  pass  sentence  on  the  maniees  of 
the  boat  in  which  the  salt  was  being  transported  when 
seizedf  their  boat  having  been  already  confiscated  by  the 
Magistrate. 

Reference, — The  Magistrate  of   Howrah 
has  convicted  the  appellants  under  Section  18 
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()f  Hie  Salt  /^Act,'  Tiioy  are  the  owaer 
of  500  tnaaods  of  salt,  bis  diarauder,  and 
two  maujees.  The  owner  Modoii  Mohao 
Pal  Chowdhry  has  been  sentenced  to  a  fine 
of  600  rupees,  the  oharander  Chamaa  Teli 
to  a  fine  of  200  rupees,  and  the  manjees 
hare  received  no  senteace  because  the  Magis- 
trate has  considered  timt  the  ooufisoation  of 
4he .  iKMit  ^^  is  a  sufficient  punishment  for 
them," 

The  salt  hfts  also  l^eeu  confiscated. 

Therowaiiiiah  talcen  out  for  the  salt  de- 
clai'ud  tliat  it  is  to  be  taken  io  Barh  **  bt/  the 
route  of  river  Hooghly  and  by  rail,  via 
pass  station^  Uowrak"  The  Bengali  ver- 
sion of  the  row'iiiniili  is  to  the  same  pur- 
port. The  evidence  for  the  prosecution  is 
to  the  effect  that  the  salt  was  stopped  beyonl 
Ballj  pass  station  afier  some  pursuit,  and 
tliat  when  overtaken  the  biiatnieu  gave  up 
the  rawannah  above* men tioned. 
'  The  defence  is  that  the  words  "  by  rail " 
were  accidentally  inserted  in  the  rowaunah 
through  the  mistake  of  the  dalal  ;  that  the 
boat  stopped  at  Bally  pass  station  and  gave 
up  the  rowannah,  and  that  the  rest  of  the 
case  for  the  prosecution  is  fiilse. 
.  Now,  I  may  first  observe  that  this  story 
for  the  defence  rests  entirely  on  the  unsup- 
ported statements  of  the  accused  and  their 
agent,  the  dalal,  and  tliat  it  is  contradicted 
by  tlie  evidence  for  the  prosecution  on  whidi 
DO  suspicion  is  thj^own*  and  further  by  tlie 
rowaunah  itself.  The  mention  of  the  Bliagi- 
rutty  and  the  Railway  both  is  unuiual,  but 
the  mention  of  the  puss  station  as  Huwraii 
is  to  me  conclusive  that  the  parties  applying 
for  the  rowanuuh  signified  tlieir  intention  to 
convey  the  salt  to  Barh  by  railway  from 
Howruh,  and  not  tia  Bally^  for  there  is  a  pass 
station  at  the  Howrah  station  expressly  for 
transport  of  salt  by  railway,  and  the  pass 
istation  at  Btiily  is  for  salt  proceeding  by 
river.  If,  therefore,  the  owner  or  transporter 
of  the'  salt  or  any  person  connected  witli 
the  salt  trade  had  read  this  rowannali,  he 
could  not  have  failed  to  perceive  that  it  was 
to  have  beeu  conveyed  by  railway  only,  not- 
withstanding that  the  Blu^irutty  was  speci- 
fied. I  can  explain  the  use  of  the  word 
Bhagirutty  only  by  some  intended  fraud,  and 
m  desire  to  conceal  it  and  to  avoid  the  conse- 
quences ;  and  this  appears  not  only  from  the 
ambiguity  in  ihe  terms  of  tiie  rowaunah,  but 
from  the  conduct  of  the  agent  and  boatmen 
in  attempting  to  *'  run  "  the  Bally  pass  station 
to  escape  giving  up  their  rowan nah,  and  the 
inevitable  detection. 

In  this  view  of  the  case,  I  consider  that 


the  conviction  of  tlie  oWner  6t  tlie  lalt 
Modon  Mohon  Pal  Chowdhry,  and  the  con- 
fiscation of  the  salt  boat,  &c.,  under  Section  18 
of  tiie  salt  Act,  is  correct;  but  I  am  of 
opinion  that  the  agent,  the  dmrabdar,  should 
not  have  been  convicred  as  well  as  the  princi- 
pal, for  it  is  the  prlnoipal  wlio  is  oonetruc- 
tively  held  liable  by  the  law  tlirough  the 
act  of  the  agent.  I,  therefore,  remit  the 
flue  of  200  rupees  passed  on  the  charandar 
Chaman  Teli ;  if  it  has  beeu  paid,  it  must 
be  refunded. 

I  observe  that  IVfodon  Moliun  Pal  Chow- 
dhry was  under  Section  151  of  the  Code  of 
Criminal  Procedure  allowed  to  appeac  and 
make  his  defence  by  an  authorized  agent. 
This  should  have  appeared  on  the  face  of  the 
examination  of  the  agent,  which  would  have 
saved  this  Court  much  unnecessary  labor  in 
wading  through  the  vernacular  record  to 
ascertain  this  point* 

I  am  of  opinion  that  the  confiscation  of 
the  boat,  &c.,  which  is  by  law  imperative 
is  not  under  the  law  **  sufficient  punishment  ^ 
tor  the  manjees,  and  that  the  Magistrate 
was  on  conviction  bound  to  pass  some  sen- 
tence on  them.  The  penalty  of  confiscation 
is  quite  distinct  from  the  fine  to  which  the 
boatm'^tt  are  liable  on  conviction  under  Sec- 
tion 16  of  the  Salt  Act.  In  omitting  to 
pass  any  specific  seuteuce  on  the  manjees, 
the  Magistrate  has  not  proceeded  according 
to  law  ;  and  I,  therefore,  feel  it  my  duty  to 
refer  this  part  of  the  case  to  the  High  Court 
in  order  that,  if  my  opinion  be  considered 
correct,  the  Magistrate  may  be  directed  to 
pass  sentence  on  the  manjees.  The  appeals 
of  the  manjees  and  of  Modon  Mohua  Pal 
Chowdhry  are  dismissed. 

Judgment  of  the  High  Court. 

Jackson^  J, — We  think  it  unnecessary  to 
make  any  order  in  the  matter  referred. 

For  a  breach  of  the  salt  laws  the  Magis- 
trate of  Howrah  confisoited  the  salt,  the 
boat,  and  packages,  and  having  previously 
observed  in  his  judgment  that  by  Seoion  18 
the  owu**r  and  the  persons  concernetl  in  ilie 
transport  were  liable  to  penalties,  he  fined 
the  owner  Rs.  500,  the  charander  Rs.  200, 
and,  as  to  the  maujees,  he  heM  tlie  confis- 
cation of  the  boat  punishment  enough,  and 
infiicted  no  fines. 

The  accused  appealed  to  the  Court  of 
Session,  and  the  Judge,  rejecting  the  appenl 
of  the  owner,  set  aside  (he  uses  tlie  word 
^'  ivmit")  the  fine  on  the  charandar  on  the 
ground  that  tho  priuci[>al  was  liable  ;  but  lia 
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considers  the  Magistrate  to  Iinvo  acted  irre- 
gulorly  in  refraining  from  fining  the  man- 
jee8,  and  Bntrgests  that  this  Court  eliduld 
require  ihe  Magistrate  to  do  so. 

We^o  uOt  agree  iu  the  Judge's  view  of 
the  linbilitj  of  the  parties  in  this  case.  The 
owaer  was  not  constructively,  but  actually 
transgressing,  the  law,  and  was,  therefore, 
linble  to  the  fine.  The  cliaran«lar  was  the 
person  in  cliarge  and  ir}ii>6portin(;  tlie  salt, 
and,  if  he  knew  whnt  he  was  doing,  was 
therefore  equally  liable. 

As  to  the  maiijees,  it  seems  very  doubt- 
fnl  whether  tliey  are  liable  under  Section  18. 
They  having  merely  let  their  boat  to 
a  person  holding  a  rowan nah,  may  or  may 
not  hnve  been  jusJly  liable  to  fine  ;  but  we 
certainly  should  not  think  it  our  duty  to 
insist  on  the  infiiciion  of  a  fine  when  they 
had  been  already  punished  by  the  loss  of 
their  boat  and  its  equipment. 


The  nth  December  1874. 

Present : 

The  Hon'blo  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Complainant— Witnesses — Act  X  of  1872 
M.  215^362. 

Reference  to  the  High  Court  under  Sec- 
tion 296  of  the  Code  of  Criminal  Pro- 
cedure by  the  Sessions  Judge  of  Gya, 

JeldUari  Singh  and  another, 

versus 

Slmnkur  Doyal  and  others. 

It  13  not  incumbent  on  the  Magistrate  to  summon 
^^rj  person  named  as  a  withess  by  the  complainant. 
Section  215,  Explanation  3  of  the  Criminal  Procedure 
Code,  must  be  read  with  s.  362,  which  vesta  a  discre- 
tionary power  in  the  Magistrate. 

Reference, — The  facts  of  the  case  are 
thnt  a  complaint  of  an  offence  punishable 
under  Sections  323,  325  of  the  Penal  Code 
^as  made  by  Jeldhari  Singh  and  Lochun 
Singli.  The  Deputy  Magistrate,  after  sum- 
moning the  accused  and  examining  two  only 
of  the  witnesses  named  by  complainant,  dis- 
charged the  accused. 

I  ihiuk  that  the  order  of  tlie  Deputy 
Magistrate,  dated  August  6tli,  1874,  fs  rllep;al, 
*?  ^'  is  contrary  to  the  provisions  of  Sec- 
hon  215  of  the  Criminal  Procedure  Code. 
See  22  W.  It.,  p.  25. 


Judgment  of  tike  High  Court, 

AinsHcy  J, — We  see  no  ground  to  interfere; 
Sectiou  21^,  Explanation  3,  must  be  read^ 
with  Section  S63.  It  is  not  incumbent  on' 
the  Magistrate  to  summon  every  person* 
named  as  a  witness  by  the  complainant,  and' 
we  think  it  must  be  taken  that  lie  was' 
exercisiuiT  the  discretion  vested  iu  him  by- 
Section  362. 


The  11th  Decemher  1874. 

Present  : 

The,  Hon'blo  W.  Ain-lio  and     W.   F.  Mc- 
Donell, Judges, 

Breach  of  the   Peace  —  Security  —  Witnesses — 
Act  X  of  1872  ss.  491,  496,  ^  497. 

Reference  to  the  High  Court  under  Sen* 
tion  296  of  the  Code  of  Crimifial  Proee- 
dure  by  the  Sessions  Judge  of  Gya, 

Chulau   Tewari 

versus  » 

Sukedad  Khan  and  others.  , 

Under  the  Sections  (491,496,  &  497)  of  the  Criminal^ 
Procedure  Code  relatinjij  to  security  for  breach  of  tlie] 
peace,  the  party  charged  is  not  entitled,  when^  sufficient' 
linae  has  already  been  given  him  to  show  cause  and 
to  prmluce  his  witnesses,  to  nn  ndjourntnent  in  order  to 
produce  his  witnesses.  In  such  a  case,  he  must  either 
bring  Ins  witnesses  w^ til  him  or  apply  for  suinmons  in 
suoli  time  as  to  enable  him  to  bring  them  into  Court  on. 
the  day  fixid. 

Reference,— In^  facts  of  the  case  are 
that  a  report  of  the  police  was  submitted  to 
the  Assistant  Magistrate  who  was  in  tempo* 
rary  charge  of  the  Magistrate's  office,  on 
receipt  of  which  the  Assistaut  Magistrate 
ordered  a  summons  under  Section  491  of  the 
Criminal  Procedure  Code  to  be  issued  to 
Sukedad  Khan  and  Saidam  Khan.  Subse- 
quently,  the  Magistrate  of  the  district  direct- 
ed  the  Joint  Magistrate  to  proceed  with  the 
enquiry,  and  on  November  3rd  the  parties 
appeared  in  his  Court,  and  evidence  was 
recorded  in  support  of  the  order  asked  for 
by  the  police.  * 

Time  was  allowed  (to  November  10th)  for 

Sukedad  and  Saidam   to  show  cause  against 

the  order   asked  for,  and  on  November  1 1th 

four  witnesses  were  examined  on  their  behalf, 

and  they  were  ordered  to  give  security  under 

I  Sectiou  497  of  U»e  Criminal  Procedure  Code.* 

I      TJiey  have  now  presented  a  petition  to  have 

i  the  Joint  Magistrate's  order  set  aside  oi  the 
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in  order  to  enable  them  to  take  out  eummoiis. 
In  that  we  think  he  is  wrong. 

On  looking  to  the  Sections  of  the  Crirainnl 
Procedure  Code  on  the  subject  of  security 
to  keep  the  peace,  we  find  in  the  first  expla- 
nation in  Section  491  that  a  Magistrate   cnn- 
not  bind  over  a  person  until  he  has  adjudi- 
t^ated  on  evidence  before  bim.     He  is  to  take 
evidence,  and  therefore  of  necessity  he  is  to 
take  it  in  the  presence  of  the  person  who  is 
10  be  affected  by  it,  or  of  some  person  pro 
perly  representing  him.     The  494th  Section 
provides  for  what  the  Magistrate  is  to  do  if 
the  person  summoned  does  not  attend  at  the 
time  and  place  named  in  the  summons  on  the 
day  appointed.     The  496th  and  497th   Sec- 
tions prescribe  what  the  Magistrate  is  to  do 
if  the  person  complained  against  does  appear 
on  the  day   appointed.     He  is,  according  to 
these    Sections,  to   satisfy  himself  whether 
there  is  occasion  to  bind  such  person  to  keep 
the  peace  ;  that  i^,  he  is  to  satisfy  himself  on 
the  evidence  which  lie  takes  in  the  presence 
of  the  parties.     And  having  considered  that 
evidence,  he  is  ordinarily   then  and  there   to 
mnke  an  order  either  discharging  the  person 
informed  against,  or  directing  him  to  enter 
into  a  bond  with  or  without  security,  as  the 
case  may  be.     It  is  quite  clear  from  tjiis  tliat 
the  Code  requires  that  all  the  steps  neces- 
sary   to   bring   witnesses   before   the   Court 
should   be  taken  in  such  time  as  to  admit  of 
the  evidence  being  recorded  on   the  day   on 
which  the  party  comes  into  Court ;  and  in 
fact,   that  showing   cause   is   not   the   mere 
putting  in  a  written,  or  making  a  verbal,  state- 
men  t,  but  the  supporting   of  that   statement 
by     such    evidence    as    the    party    may  be 
able  to  produce.     He   may   biiufr   his   wit- 
nesses  with   him   if    he   likes.     If    he   hos 
doubts  as  to  his  ability  to  produce  them,  he 
may  apply  for  summons.     If  it  is  necessary 
to  take  out  summons,  he  is  bound  to  apply 
for  summons  in  such  time  as  to   euable   him 
to  bring  his  witnesses  into  Court  on  the  day 
fixed. 

In  the  case  of  Cheyt  Singh  that  could  not 
be  done.  The  Magistrate  himself  said  that 
it  was  iinpossible  to  bring  the  witnesses  into 
Court  on  the  day  fixed,  and  therefore  his 
order  was  set  aside. 

In  this  case,  if  we  take  the  time  as  given 
by  the  Judge,  we  should  have  to  hold  that 
there  was  sufficient  time  allowed  to  bring  the 
witnesses  into  Court,  and  as  before  said  the 
nctunl  time  before  fiual  hearing  was  extended 
by  a  week. 

We  think  we  ought  not  to  interfere.  The 
papers  must  be  returned. 


The  12th  December  1874. 

Present : 

The  Hon'ble  W.  Markby  and  W.  P. 
McDonell,  Judges. 

Conviction — Principal — Murder. 

The  Queen 

versus 

Mohamed  Asger  and  another.  Appellants. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Judicial  Commissioner  oj 
Sylhet,  on  a  chargeof  voluntarily  causing 
grievous  hurt  and  abetting  thereof. 

Where  a  blow  is  struck  by  A  in  the  presence  of  and 
by  the  order  of  B,  both  arc  principals  in  the  transaction; 
and  where  two  persons  join  in  beating  a  man  and  he 
dies,  it  is  not  necessary  to  ascertaia  exacUy  what  the 
effect  of  each  blow  was. 


Markby,  J.— The  Sessions  Judge  has 
taken  a  view  which  is  not  quite  borne  out 
l>y  the  facts  of  the  case  as  found  by  him. 
He  finds  that  the  blow  was  struck  by  one 
prisoner  in  the  presence  of  and  by  the  order 
of  the  other  ;  which  is  a  finding  that  both 
were  principals  in  the  transaction,  not  that 
one  was  principal  and  the  other  accessory. 

It  was  also,  we  think,  incorrect  to  say  that 
because  two  blows  were  struck,  one  by  the 
prisoner  Kanie  Meeah  and  the  other  by 
Ascrer  not  in  custody,  and  that  it  is  not 
certain  which  of  the  two  blows  fractured 
the  skull,  the  prisoners  under  trial  couhl  not 
be  convicted  of  either  murder  or  culpable 
homicide  amounting  to  murder.  If  two 
persons  join  in  beating  a  man  and  he  dies,  it 
is  not  necessary  to  ascertain  exactly  what 
the  effect  of  each  blow  was.  There  was 
ample  evidence  in  this  case  of  a  common 
intent. 

There  is  no  ground  on  which  the  prisoner 
can  appeal.  The  view  of  the  law  taken  by 
the  District  Judge,  tliough  incorrect,  was 
not  one  of  which  the  prisoner  can  complain. 
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The  22ad  Deoember  1874. 
Present : 
Tbe  Hon'ble    Sir     Richard    Coach, 


Kt, 


Chief  Justice,  and  the  Hon'ble  F.  B. 
Kemp,  Louis  S.  Jacksou,  J,  fi.  Piiear,  and 
W.  Markby,  Judges. 

Evide nee — Simple  Affirmation — Oath—  Act  X  of 
1878  «.  13. 

The  Queen 

versus 

Sewa  Bhogta,  Prisoner. 

Hsi^Dby  the  malority  (Jackson,  J.,  diaaea^ng)  Umt 
the  evidence  of  a  witness  who  was  examined  on  simple 
affirmation  under  the  direction  of  the  Judge  is  admis- 
ail^  as  evidence.  The  word  ^*  omission^  in  Section 
18  of  the  Oath's  Act  X  of  1873,  includes  any  omission 
and  is  not  limited  to  accidental  or  negligent  omissions. 

This  case  was  referred  to  the  High  Court 
for  coDfirmatioii  of  sentence  of  death  passed 
by  the  Judicial  Commissioner  of  Chota 
Nngpore. 

It  CAme  on  for  hearing  before  a  Division 
Bench  consisting  of  the  Hon*bIe  the  Chief 
Justice  and  tlie  Hon'i>Ie  Mr.  Justice  Ainslie, 
who  referred  it  to  a  Full  Bench  under  the 
following  order  : — 

Couch,  C.  J, — Appeal  admitted  to  be 
heard  on  the  25th  November  next,  before 
the  Chief  Justice  and  Justices  Eerap,  Jack- 
eon,  Phear,  and  Markbj,  in  consequence  of 
the  decisiou  in  22  Weekly  Reporter,  Criminal 
Bulings,  puge  1,  the  witness  No.  3  having 
been  allowed  to  give  evidence  on  simple 
affirmation. 

Let  the  usual  notice  issue. 

Judgments  of  the  Full  Bench, 

Couch,  C,J,  {Kemp,  Phear,  and  Marhby^ 
J.J.  concurring). — We  are  of  opinion  that 
the  word  "  omission  "  in  Section  13  of  Act  X 
of  1873  includes  any  omission  and  is  not 
limited  to  accidental  or  negligent  omissions. 
In  this  case  the  affirmatiou  was  in  fact  omit- 
ted to  be  made,  althouj2;h  it  was  done  deliber- 
ately and  under  the  direction  of  the  Judge. 
The  intention  appears  to  have  been  to  pro- 
vide for  every  omission,  substitution,  or  irre* 
gularity.  Tiiere  is,  therefore,  no  objection 
to  the  validity  of  the  conviction,  but  under 
the  circumstances  and  considering  the  evi- 
dence  in  the  case,  we  think  the  aentenoe  of 
death  should  not  be  confirmed. 

Instead  thereof  we  pass  a  sentence  of 
transportation  for  life. 

Jachson,  •/• — I  am  unable  to  concur  in  the 
opinion  of  the  majority,  as  I  cannot  take  the 


tame  view  of  the  iotMiiion  of  ^  Iiegisla* 
tnre  in  using  the  word  **  omiaakm." 

It  seema  to  me  that  in  framing  the  ISck 
Section  of  tlie  Oath's  Act,  it  was  intended 
to  obviate  the  etket  of  any  evaai6n  en  the 
part  of  witneasee  or  mistake  on  tbe  put 
of  officers  of  the  Court,  mid  not  to  give  a 
power  to  Judges  or  Magistratea  to  render 
the  whole  Act  as  it  were  iueffectaal  bj  per* 
versely  or  erroneously  ordering  that  wiu 
nesses  should  noi  take  an  oath  or  affinnatioB. 
It  will  be  borne  in  mind  that  the  oatii  is  not 
merely  imposed,  in  criminal  caan,  by  the 
Ae«X  of  1873,  bat  the  Code  of  CnniaM' 
Procedure,  Section  331,  expressly  reqaVses 
that  witnesses  shall  be  examined  on  oath 
or  affirmation,  ^c^  aocordiug  to  tbe  provi« 
sions,  &c. 

It  seems  to  me,  therefore,  that  ihie  Judge 
in  this  Case  having  been  directed  by  law  to 
examine  the  witness  in  question  upoa 
affirmation,  and  having  determined  that  be 
would  not  administer  such  affirmation,  tlit 
witness  has  been  examined  contrary  to  lav 
and  the  evidence  is  inadmissible. 


The  4  th  January  1875. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G,  G.  Morrill 
Judges. 

Jurisdiction —  Cowlitional    Pardon — Commitmeai 
—Act  X  of  1872  s.  349. 

Reference  to  the  High  Court  under  Seeiion 
296  of  the  Code  of  Criminal  Proeedurt 
by  the  Sessions  Judge  of  Patna. 

The  Queen 


versus 


MuUik  Jeechoo. 

A  party,  charged  along  with  others  with  msdes, 
having  had  a  conditional  pardon  granted  to  him  bv  Iha 
Depoty  Magistrate,  retracted  before  the  Sessions  Judge 
the  statements  he  had  made  before  the  Deputy  Bfsgis- 
tf  ate.  On  being  sent  back  to  the  Deputy  Magistrate^  Uiat 
officer  committed  him  for  trial  on  a  charge  of  giTing 
fnUe  evidence.  The  Sessions  Judge  considered  that  tbe 
Deputy  Magistrate  was  bound  under  s.  349,  Code  of 
Criminal  Procedure,  to  commit  on  the  original  charge  of 
murder,  and  not  on  that  of  giving  false  evidence,  aid 
he  recommended  that  the  order  of  commitment  shooUl  be 
quashed  and  the  Deputy  Magistrate  directed  to 
oa  the  charge  ol  mnrder. 
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The  High  Oonrt  decHoed  to  interfere  aa  there  was 
evidence  on  the  record  tending  to  support  the  charge 
for  spTing  false  evidence,  and  as  s.  349  did  not 
have  the  effect  of  taking  away  from  Magistrates  the 
power  to  entertain  a  charge  of  this  kind. 

Reference, —  I  have  the  honor  to  submit 
for  the  consideration  of  ihe  Hi«rh  Court  the 
record  of  Ihis  cnse,  and  to  solicit  an  expresaion 
of  their  opinion  as  to  the  propriety  of  the 
course  taken  by  the  commit iii>g  oflBicer. 

The  Court  will  observe  from  the  grounds 

of   commitment    recorded    by   the    Deputy 

Magistrate  that  the  nccused  Mulhk  Jeechoo 

WHS  original iy  placed   before  him,   together 

witli  two  others,  on  a  charge  of  murder;  that 

the    evidence   adduced   on   the  part   of   the 

prosecution    not    beirg     considered    to    be 

eiifiicient  to  establish  the  charge,  the  accused 

Mallik    Jeechoo    was    offered  a  conditional 

pardon,    which  he  accepted  ;  that  he  made  a 

statement  before   the  Deputy  Magistrate  in 

which   he  described    the  manner    in   which 

the  murder  had  been  committed,     and   the 

case   was   accordingly  pent   for    trial  before 

this  Court,   Mullik  Jeechoo   being  named  as 

one  of  the   witnesses   for   the  prosecution. 

When  the  case  came  on  for  trial  before  iry 

iocum  tenens  Mr.  Allen,  the  present  accused 

Jeechoo  retracted  all  he  had  stated  before 

ihe  Deputy  Mao^istrnte,  and  declared  it  to  be 

false.     He  was  thereupon  sent  back   to   the 

Deputy  Mntristrnte  in  order  (hat  he  might  be 

proceeded    against   either    on    the    original 

charge  of  mnrder,  or  on  that  of  giving  false 

eridence.      The  Deputy  Magistrate;  lias  now 

sent  bim  np  for  trial  on  the  charge  of  giving 

false  evidence. 

The  qnestion  which  I  wish  to  submit  for 
the  considenition  of  the  Court  is  whether 
under  such  circumstances  the  Deputy  Magis- 
trate hfid  any  option  in  the  course  lo  be 
followed  ;  whether  he  was  not  bound  to 
commit  the  mnn  for  trial,  if  he  thought  pro- 
per to  commit  him  at  nil,  on  the  origintd 
charge,  re's.,  that  of  murder,  and  not  Ufion 
that  of  giving  fnlpe  evidence.  It  is  quite 
true  fiiatthe  wording  of  Section  349,  Criminal 
Procedure  Code,  does  not  expressly  exclude 
anj  course  other  than  that  therein  laid  down, 
hut  I  nevertheless  think  that  it  was  charly 
the  intention  of  the  Legislature  in  enacting 
tliat  Section  to  indicate  the  course  which 
ougii  t  to  be  taken  in  all  such  oases,  and  not 
to  leave  it  optional  with  the  Criminal  Courts 
to  adopt  that  or  some  other  as  they  might 
think  fit.  I  cannot  but  think  that  under 
circurastances  such  as  those  disclosed  in  this 
crme  a  prosecution  on  a  charge  of  giving  false 
eyidence  is  highly  nnndvisnble ;  and  as  it 
aeems  to  me  to  be  also  unwarranted  by    law, 


I  beg  to  recommend  that  the  commitment  of 
Miillick  Jeechoo  be  quashed,  and  the  Deputy 
Magistrate  be  directed  to  proceed,  if  he 
thinks  fit  to  do  so,  in  accordance  with  the 
provisions  of  Section  349  above  cited. 

Judgment  of  the  High  Court. 

Phear,  J. — We  think  we  cannot  interfere 
in  the  matter  of  this  reference  which  has 
been  made  to  us  by  the  Sessions  Judge. 
There  appears  to  be  evidence  on  the  Deputy 
Magistrate's  record  tending  to  support  the 
chnrgH  upon  which  the  Deputy  Magistrate 
has  committed  the  accused  for  trial.  And 
it  is  not  suggested  to  us  by  the  Judge  that 
the  Deputy  Magistrate  had  not  jurisdiction 
to  entert^n  that  charge.  This  being  so,  we 
cannot  quash  the  commitment  unless  there 
is  any  thing  (and  the  Judge  appears  to 
imairine  there  is)  in  Section  349  of  the  Crimi- 
nal Procedure  Code  to  forbid  a  charge  of  this 
kind  being  entertained  under  the  peculiar 
circumstances  of  the  case.  But  the  reasons 
given  by  the  Judge  for  this  view  are  not 
very  distinct.  He  says  : — "  It  is  quite  true 
•*  that  the  wording  of  Section  349,  Criminal 
"  Procedure  Code,  does  not  expressly  exclude 
''any  course  other  than  that  therein  laid 
"  down,  but  I  nevertheless  think  that  it 
"  was  clearly  the  intention  of  the  Legislature 
'*  in  enacting  that  Section  to  indicate  the 
*'  course  which  ought  to  be  taken  in  all  such 
**  cases,  and  not  to  leave  it  optional  with  the 
*'  Criminal  Courts  to  adopt  that  or  some 
*'-  other  as  they  might  think  fit.  I  cannot 
*'  but  think  that  under  circumstances  such 
**  as  those  disclosed  in  this  case  a  prosecution 
"  on  a  charge  of  giving  false  evidence  is 
•*  highly  unadvisnble,  and  as  it  seems  to  me 
"  to  be  also  unwarranted  by  law,  I  beg  to 
**  recommend  that  the  commitment  of  Mul- 
"lik  Jeechoo  be  quashed." 

Without  expressing  any  opinion  whatever 
as  to  the  advisability  of  this  particular  pro- 
secution, all  we  can  say  is  that  we  do  not 
concur  with  the  Judge  in  thinking  that  Sec- 
tion 349  has  the  effect  of  taking  away  from 
Magistrates  the  power  to  entertain  a  charge 
of  this  kind.  The  substance  of  the  charge 
is  entirely  different  from  that  of  the  original 
charge,  and  the  two  ofiences  are  in  all  re- 
spects distinct.  For  the  reasons  which  we 
have  already  given,  we  find  ourselves  unable 
to  say  that  the  Magistrate  had  not  jurisdic- 
tion to  make  the  commitment ;  and  inasmuch 
as  there  seems  to  be  evidence,  whatever  it 
may  be  worth,  to  support  it,  we  have  not 
sufficient  authority  in  this  reference  to  inter- 
fere with  that  commitment. 

5— A 
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The  26th  Noremt>er  lb74. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Advocate  of  High  Courts  Prosecution — Sessions 
Court 

(Crimiual  Motion  :  Case  No.  196  of  1874*) 

Gongadhur  Sirciir,  Petitioner, 

3Ir,  Palit  and  Baboo  Gooroo  Dass 
Banerjee  for  the  Petitioner. 

An  advocate  of  the  High  Coart  maj  appear  on  hehalf 
of  the  prosecution  in  the  Court  of  Sessions  and  conduct 
the  prosecution  without  being  specially  empowered  by 
the  Magistrate  of  the  district  for  that  purpose. 

The  fHcta  stated  in  tlie  petition  were 
shortly  as  follows  : — 

The  petitioner  was  the  complainant  in  n 
cnso  pending  before  the  Court  of  St^siun  at 
Howrah.  Being  desirous  of  having  the 
prosecution  conducted  at  his  own  expense  by 
nu  Advocate  of  the  Hi<;h  Court,  lie  applied 
to  the  Mui^istrate  of  Howrah,  under  S^'Ction 
235,  Criminal  Procedure  Code,  that  his 
Counsel  (nnming  him)  might  be  spex^ialiy 
empowered  to  conduct  the  profecuiion.  The 
Magistrate,  who  had  specially  empowered  a 
pleader  in  that  behalf,  refused  the  application 
but  assigned  no  reason  whatever  fur  such 
refusal. 

The  petition  concluded  with  the  following 
prayer  : — 

Your  petitioner  tlierefore  humbly  prnys 
your  Lordships  for  an  order  that,  the  said 
District  Magistrate  of  Howrali  do  permit 
your  petitioner's  Counsel  (nnming  him)  lo 
conduct  I  he  said  prosecution  at  your  peti- 
tioner's ex|»ense,  or  that  a  ruin  do  issue  out  of 
and  under  the  seal  o^,  this  Honourable  Court, 
calling  upon  the  said  Magistrate  to  show  (*nuse 
why  the  said  Counsel  should  not  be  allowed 
to  conduct  the  said  prosecution,  nod  thai 
pending  the  disposal  of  such  rule  as  afore- 
said the  hearing  of  the  above  case  l»e 
atljourned  by  ihe  Sessions  Judge  of  Howrah, 
or  for  such  other  order  as  the  justice  of  the 
case  requires  and  to  your  Lordships  may 
seem  proper. 

Mr.  Palit  (with  him  Bal)oo  Gooroo  Dass 
Banerjee)  in  support  of  the  petition. 


Mr.  Palit. — Section  235,  Criminal  PriKJf- 
dnre  Code,   provides   **  that   in    every    trial 
before   a    Court  of  Session,  the  prosecutiw 
shall  be  conducted  by  the  public    prosecutor, 
Oovernmeut  plnader,  or  by  some  other  ofim 
specially  empowered  by  the  Magistrate  tf 
the  District  in  that   behalf'^     The   Counsel 
for  the  petitioner  does  not  fall  under  eidier 
the  first   or   the   second   category.      Ho  is 
neither  a  public   prosecutor  nor  a  Govero' 
ment   pleader.      He    musr,    tbere/ors,  it  is 
apprehended,   to  be  entitled  to  e^aduct  the 
prosecution,  be  sp-cially  empowered  l»y  tbe 
Magistrate   in   that   behalf.     This,  uo  doabt, 
gives    the   Magistrate   a   discretion    ta  tbe 
matter.     But  discretion,  says  Lord  Mansfield, 
when  applied    to  a  Court  of  Justice,  means 
sound  discretion  guided  by  law.     It  mast  be 
}!overned  by  rule,  and    not  by   humour  or 
caprice.     It   must  not   l*e  arbitrary,  vieoe, 
and    fanciful,    but   legal    and  i-eguhtr.— (See 
R.  V.  Wilkes,  4  Burrow's  Reports,  25391.- 
Under    Section    186,     Criminal     ProcedoTB 
Code,  an  accused  person  may,  with    the  p<r- 
mission    of  the    Court,    be  assisted    in  bit 
deft'nce  by  a  mookhtear,  and  this  Coart  bjiti 
circular  declared  that   tlie   "  terms    of  Sec- 
tion 186  do  not  warrant  any  general  rule  for 
the  exclnsiou  of  mookiears,  but  only  allow  i 
discretion  in  each  rase  as  it  arises."     (Cir- 
cular  13,  May  29,1870).    This  shows  ibit 
in  the  absence  of  special  ciroumstancee,  an 
accused  could   not  be  deprived  of  hisrijglit 
to  be  defended  by  any  one  who  has  a  disunct 
legal  stattis   by    virtue   of  which    he    could 
deleiid    the   accused.     By  pnrity    of  reason- 
ing a  complainant  could  not  be  deprived  of 
any  professional  aid  which   he  might   witAi 
to  secure   witliout   the  existence  o(  special 
reasons,  and  none  have  been  arsigoed  in  this 
CH9e.     It   is    submitted    that  the   petitioner 
herein  had  an  undoubted  right  to  have  the 
prosecution  con<luc.ted  by  a   Counsel    of  his 
own  choice,  and  that  the  Magistrate  was  not 
justified  in  refusing  him  permission  to  do  ta 

Judgment  of  the  High  CourL 
Kemp,  J. — This  is  an  application  oa  die 
part  of  Gungadhur  Sircar.     It  appears  that 
ill  the  case  of  the  Queen  v.  Ahinasli  CUnndw 
Buse,  a  trial   is   now   being  held   before  the 
Sessions  Ju<ig»^  of  Howrah.     The   petitioner 
applied  to  the  Magistrate  for  his  perioission  to 
enahle  an  Advocate  of  this  Court  to  appear 
and  conduct  the  prosecution  on  l>ehalf  of  tlie 
p'^titioner    Gungadhur  Sircar.      Gungadhur 
Sircnr  in  his  petition  to  this  Court  states  that 
although  two  applications  were  made    to  il»e 
Magistrate  under  the  provisions  of  Section  235 
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♦F'   tlio   Code   of    CrimiDal    Procedure,    the 

^digistrate  passed  uo  orders  upon  these  peti- 

LioiiSy  ntid  has  returned   the   petiiious  to  the 

petitioner  without  nny  order.    The  Court  has 

Lx^eu  asked  to  adjourn  the  Sessions  trial,  aud  to 

c^xaU  u[K>ii  the  Ma<;istraie  to  hhow  cause   why 

<.!•«  pviiiiouer's  Counsel  should  not  be  allowed 

\o   conduct  this  prosecutiuu  on  behalf  of  his 

cWettt  Guugadhur  Sircar.     We  do  not  think 

It  right   to  adjourn   the   trial   which  is  uow 

firiitig    on    before    the    Sessious    Judge    at 

l£owrah,  and  we  are  of  opinion  that  an  iidvo- 

c:tte   of  this  Court  can    appear  on  behalf  of 

Gtingudhur  Siicar  in  the  Court  of  Sessions 

AC    Howrah,  nud  that  it  is  not  necessary  that 

li«*    sh«»uld   be  specially  emfiowered    by    the 

Miifristrnte  of  the  District  for  thnt  purpose. 

We,  therefore,  direct  the  Sessions  Judge 
to  permit  the  p<  titioner*s  Counsel  to  appear 
in  his  Court  on  bt'half  of  Guugadhur  Sircar 
nud  to  conduct  the  prosecution  on  behalf  of 
Oiat  individual.  The  order  will  issue  imme- 
dlmtely. 


The  6th  January  1875. 

Present  : 

The  floo'ble  J.  B.  Phear  aud  G.  G.  Morris, 
Jufiges, 

Jury — Verdict  (Objection  to  J. 

(Crirainnl  Motion  :  Case  No.  12  of  1875.) 

Biudabun  Chunder  Dutt,  Petitioner^ 

versus 

Dwarka  Nath  Sen,  Opposite  Party. 

Baboo  Door g  a  Mo  htm  Dass  for  the 

Petitioner. 

Where  a  party  objects  to  the  verdict  of  a  jarr,  he 
ouv;\tt  to  give  the  Mjipistrate  reasonable  prima  facie 
fH'ound  for  the  o[)inioii  either  that  the  jury  did  not  in 
fact  apply  a  judicial  discretion  to  the  case,  or  that  the 
T€rdict  wa«  such  as  the  jury  could  not  have  arrived  at 
by  a  proper  exercise  of  their 'diacretiou  upon  the  mate- 
rnda  beiore  them. 

Phear ^  J, — We  think  that  this  application 
must  be  rejected.  At  iht?  same  time  we 
desire  not  to  be  understood  as  laying  down 
hy  implication  a  rule  that  no  case  can  occur 
in  which  the  Magistrate  ought  to  listen  to 
objections  made  a«rainst  the  verdict  of  the 
jury.  If  grounds  of  objection  were  brought 
to  ilia  notice  of  such  a  ciiaracter  as  to  jus- 
tify the  conclusion  that  the  verdict  was  not 
a  proper  verdict,  then  he  ought  to  inquire 
iuio  the  Validity  of  those  gruuiuds.     hi  tiie 


present  case  it  was  objected  that  three  of 
the  jurors  had,  previously  to  entering  upon 
the  inquiry,  expressed  their  intentiou  of 
finding  a  verdict  in  a  specified  way,  irre- 
spective of  tiie  evidence  wliicii  mi^rht  be 
laid  before  them.  If  they  had  in  fact  ex- 
pressed an  intention  of  this  kind,  there  can 
be  uo  question  that  they  were  very  unfit 
persons  to  sit  upon  the  jury.  But  also  in 
that  event,  the  petitioner  ought  to  have  made 
the  Magistrate  acquainted  witli  this  fact  as 
soon  as  he  became  aware  of  it.  If  he  leant 
ed  it  before  the  inquiry  commenced,  he  ought 
immedifttely  to  have  objected  to  the  fitness 
of  these  persons  to  discharge  the  duty  of 
juroi-s.  In  the  petition  which  has  been  read 
to  us,  there  is  only  a  bare  sUitement  that 
these  three  jurymen  had  expressed  them- 
selves ill  this  way  in  a  conversation  held  by 
them  with  a  person  whom  the  petitioner 
proposed  to  call  as  a  witness  of  the  fact. 
The  petitioner  does  not  say  when  he  first 
learnt  the  fact — whether  it  was  before  the 
inquiry  took  place  or  afterward?,  nor  is  he 
specific  in  his  statement  of  the  time,  place, 
and  details  of  the  conversation.  If  a  bare 
allegation  of  tiie  imlefiniie  kind  now  made 
by  the  petitioner  ought  to  ol»lige  the  Magis- 
trate to  entertain,  and  to  fike  evidence  up- 
oti,  the  objection  so  made  to  the  verdict, 
then  probably,  as  the  Magistrate  in  the  pre- 
setit  case  eays,  it  wouhl  be  better  tliat  there 
should  be  no  such  thing  ns  the  trial  of  a 
question  of  this  kind  by  a  jury  at  all.  The 
objection  mudt  at  least  be  made  as  specifically 
as  possible.  The  objector  must  pledge 
himself  to  establish  definitely  such  fiicts  as 
would,  when  proved,  snffit  e  to  render  the 
verdict  invalid  and  improper.  It  is  certainly 
not  enough,  in  our  opinion,  for  him  merely 
to  make  a  vajjue  allegation  of  such  a  kind 
as  that  which  has  been  made  in  the  matter 
before  us.  He  «h)es  not  here  even  go  the 
length  of  Paying  that  the  verdict  which  was 
ultimately  arrived  at  was  not  a  right  verdict 
upon  the  evidence  which  was  before  the 
jury.  He  says,  no  doubt,  that  it  was  opposed 
to  the  testimony  of  the  majority  of  the 
witnesses.  But  that  .aay  well  enough  be  the 
case,  and  yet  the  verdict  mny  be  a  reasi)n- 
able  vei^dict.  He  must,  we  think,  go  further 
than  this  and  give  the  Magistrate  reasonable 
prima  facie  ground  for  the  opinion  either 
that  the  jury  did  not  in  fact  apply  a  judicial 
discretion  to  the  case  or  that  the  verdict 
was  such  as  the  jury  could  not  have  arrived 
at  by  a  proper  exercise  of  their  discreihm 
upon  the  materials  before  them.  The  ap- 
pliuatiou  must  be  rejected. 
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The  7fcli  January  1875. 
Present : 

The  HoD'ble  J.  B.  Pbear  and  G.  G. 
Morris,  Judges. 

Con/ession^Ceriificate^Act  X  of  1872  *.  122. 
The  Queen 
versus 
Jetoo  and  others,  Appellants. 
Committed  by  the   Assistant  Magistrate, 
and  tried  by  the  Sessions  Judge  of  Tip- 
perah,  on  a  charge  of  committing  murder 
while  committing  dacoity. 

Baboo  Omesh  Chunder  Banerjee 
for  the  Appellants. 

Section  122  of  the  Code  of  Criminal  Procedure,  which 
requires  a  Magistrate  to  certify  on  a  confession  his  belief 
that  it  was  voluntarily  made,  does  not  apply  to  the 
case  of  a  confession  taken  by  a  Magistrate  who  is  actually 
investigating  the  case  and  examining  the  witnesses 
preparatory  to  commitment;  but  to  a  case  where  some 
other  Magistrate  takes  a  confession  and  forwards  it  to 
the  Magistrate  by  whom  the  case  is  inquired  into  or 
tried. 

Phear^  J. — Wb  are  satisfied  tliat  the  ver- 
dict of  the  Lower  Court  is  a  good  verdict 
against  all  the  prisoners.  Tlie  evidence 
seems  to  us  to  be  very  strong,  and  the  guilt 
of  the  prisoners  does  not  to  our  minds  ad- 
mit of  anj  reasonable  doubt. 

It  has  been  objected  before  us  on  the  part 
of  some  of  the  prisoners  that  the  evidence 
of  ihe  confessions  made  before  the  Magis- 
trate by  Busseeruddiu  and  Jetoo  was  not 
iidmissible,  because  the  document  does  not 
bear  upon  the  face  of  it  the  endorsement 
which  is  prescribed  by  Section  122  of 
the  Cnminol  Procedure  Code,  in  these 
words  :-^*' I  believe  that  this  confession 
was  voluntarily  made." 

But  it  seems  hardly  necessary  for  us 
to  remark  that  this  Section  does  not  apply 
to  the  cose  of  confessions  taken  by  the  Ma- 
gistrate who  is  actually  investigating  the 
case  and  examining  the  witnesses  prepara- 
tory to  commitment.  It  applies  to.  a  case 
where  some  other  Magistrate  takes  a  con- 
fession and  forwards  it  to  the  Magistrate  by 
whom  the  case  is  inquired  into  or  tried. 
When  this  is  done.  Section  122  makes  it 
incumbent  upon  the  Magistrate  to  take  down 
the  confession  and  forward  it  to  the  Magis- 
trate engaged  in  inquiring  into  the  case,  with 
the  endorsement  of  his  belief  that  the  con- 
fession was  voluntarily  made.  Section  346 
of  the  Criminal  Procedure  Code  is  the  Sec- 
tion which  governs  the  present  case. 

We  dismiss  the  apptaU 


The  8th  Jannaiy  1875. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morri% 
Judges, 

Tkeft^  Stolen  Property  ^Prestmptum  of  OuilL 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sarum,  on  a 
charge  of  dealing  habitually  im  stolen 
property. 

The  Queen 

versus 

Poromeshur  Aheer,  Appellant. 

Mr.  M.  L.  Sandel  for  the  Appellant 

Possession  of  property  which  has  been  stolen  from  the 
owner  is  generally  at  best  only  evidence  of  theft  vbcn 
the  date  of  tlie  theft  is  so  recent  as  to  make  it  reaaosablt 
to  presume  in  the  absence  of  explanation  that  the  paioa 
in  whose  possession  the  property  ia  found  mnst  ^re 
obtained  the  possession  by  stealing. 

Phear,  J, — In  this  case  the  prisoner  bts 
been  convicted  of  the  offence  of  liaviug  dis- 
honestly received  stolen  property  knowing  it 
to  be  stolen,  and  also  of  the  offence  of  habi- 
tually receiving  or  dealing  in  property  which 
lie  knew  or  hud  reason  to  beUeve  was  stolea 
property* 

The  evidence  in  the  case  is  exoeedinglj 
simple.  It  appears  that  the  police  aciin; 
upon  certain  information  searched  the  hooM 
of  the  prisoner,  and  tliere  they  fouod  a  con- 
siderable niunl>er  of  brass  articles.  The 
person  who  had  given  tlie  information  which 
led  to  the  search,  did  not  claim  to  be  tlje 
owner  of  these  articles.  But  two  days  a/ler 
the  search,  some  four  persons  came  forward 
and  respectively  identified  different  articles 
out  of  the  lot  as  their  own  property,  and 
said  further  that  these  had  been  stolen  from 
them  on  some  former  occasions,  more  or  less 
remote  in  the  different  cases. 

It  seems   to   us   plain   that  this  eTidenoe 
alone  is  not  sufficient  to  support  the  coun^ 
lion  at  which  the  Sessions  Court  has  arriwd. 
Possession  of  property  which  has  been  stolen 
from   the  owner   is  genernlly  at    best^alj 
evidence  of  theft.     Taken  alone,   it    is  nos 
strictly  speaking,  evidence  of  the  possessor 
having  received  the  property  from  another 
person  with  the  knowledge  that  it  was  stolen, 
though  a  preaumption  to  that  effect   may  be 
raised  upon  it,  if  there  be  evidence  tending 
to  show  that  some  one  else   was   the    thief. 
Still  less,  if  we  may  say  bo,  is  it  evidence  of 
dealing  in  property  with  (he  knowledge   that 
it  was  stolen. 
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Moreover,  possession   of    stolen   property 
cannot  safely  be  treated  as  evidence  even  of 
theft  except  when  the  date  of  the  theft  is  so 
recent  as  to  make  it  reasonable  to  presume  in 
t\ie  absence  of  explanation  that  tiie  person 
in    whose   possession   the   property  is  found 
inast  have  obtained  the  possession  by  steal- 
ing.     If   any    considerable   interval  of  time 
has  elapsed   between    the  date  of  the   theft 
and   the  date   when  the  property  is  found  in 
tJ>e  possession  of  the  person  nccused,  then  no 
presumption  of  guilt  ought  to  be  founded  on 
that  possession  alone.     (See  illustration  (a) 
Section  114  of  the  Evidence  Act.) 

Now  in  the  present  case  we  observe  that 
of  the  witnesses  who  recognized  the  proper- 
ty   aa    theirs,    and    said    that   it  had   teen 
previously   stolen   from  them,    two   put  the 
original  theft  at  an  interval,  in  the  one,  of  a 
year,    and   in   the   other   case,  of  two  years. 
And  in  these  cases  it  seems   to   as  that   the 
interval  is  too  long  to  justify  the  inference 
\?hicb  miglit  be  raised  upon  the  possession  of 
stolen  property  if  the   theft  had    occurred 
very  recently  before  the  time  when  the  pro- 
perty was  found. 

There  stilU  remains  three  cases  in  which 
the  prosecutors  say  that  the  property  was 
stolen  very  shortly  before  the  date  when 
these  articles  were  found  in  the  possession  of 
the  prisoner.  And  we  think  thai  in  these 
cases  the  inference  may  be  justly  raised 
against  the  prisoner  so  far  as  to  throw  upon 
liiin  the  responsibility  of  accounting  how  he 
came  by  the  property.  And  the  Sessions 
Court  is  not  satisfied  with  the  account  which 
the  prisoner  gives  on  this  point.  It  has 
arrived  at  (he  conclusion  that  the  identifica- 
tion of  the  property  by  the  prosecutors  may 
be  sufficiently  depended  upon.  We  have 
given  our  best  attention  to  the  evidence. 
And  we  are  unable  to  say  that  this  con- 
clusion is  wrong,  at  any  rate  so  far  as 
regards  two  out  of  these  three  cases.  It 
fieem&  to  us  that  there  is,  in  the  case  of 
Bht^vran  Dass  and  in  the  case  of  Gobindo 
Dass,  good  ground  for  thinking  that  the 
prosecutor's  testimony  could  be  depended 
upon  in  the  matter  of  this  identification.  If 
tliis  be  8o,  the  prisoner's  story  is  certainly 
not  satisfactory,  and  does  not  afford  any 
excuse  for  his  possession  of  the  property. 
We  therefore  think  that  he  ought  to  be  con- 
victed in  these,  two  cases  of  having  stolen 
the  property  which  the  prosecutors  identified. 
But  as  has  already  been  mentioned,  we  are 
of  opinion  that  the  convictions  which  the 
Sessions  Court  have  made  against  the  prisoner 
cannot    be    sustuiucd    upon    the    evidence 


and  must  be  therefore  set  aside.  In  lieu 
thereof,  he  must  be  convicted  of  having 
stolen  property  of  Bhugwan  Dass  and 
Grobindo  Dass  under  Section  380  of  the 
Peniil  Code. 

We  also  are  of  opinion  that  the  sentence 
which  has  been  passed  upon  the  prisoner  is 
too  severe  to  meet  the  interests  of  justice  in 
this  case.  Even  had  we  allowed  the  original 
conviction  to  stand,  we  should  have  thought 
it  open  to  question  whether  10  years'  rigor- 
ous imprisonment  coupled  with  a  fine  of 
Rs.  1,000  would  not  be  unnecessarily  severe, 
but  it  is  obviously  too  severe  a  sentence  for 
the  two  offences  of  which  we  think  the 
prisoner  ought  to  be  convicted.  In  our 
opinion  the  sentence  should  be  reduced  to 
four  years'  rigorous  imprisonment. 

The  original  convictions  will  be  set  aside, 
the  sentence  quashed,  and  the  fine  remitted* 
If  it  has  been  paid  it  must  be  refunded. 


The  13th  January  1875. 

Present: 

The  Hon'ble  J.  B.  Phearand  W.  Ainslie, 
Judges, 

Theft — Fine —  Complainant — Frivolous  Charge 
--Act  X  of  1872*.  209. 

Reference  to  the  High  Court  under  Sectiom 
296  of  the  Code  of  Criminal  Procedure^ 
by  the  Magistrate  of  Rajshahye. 

Kali  Churn  Lahiree 

versus 

Shoshee  Bhooshun  Sanyal. 

The  High  Court  declined  to  interfere  with  the  order 
of  a  Deputy  Magistrate,  who,  in  a  case  of  theft,  dismissed 
the  compiaint  and  fined  the  complainant  und6r  Section 
209  of  the  Code  of  Criminal  Procedure  for  making  a 
frivolous  and  vexatious  complaint 

) 

Reference.^Os  the  16th  April  1874, 
complainant  presented  a  petition  to  the 
Deputy  Magistrate,  Buboo  Bhuboneshwar 
Singh  of  Nattore,  charging  one  Shoshee 
Bhooshun  Saoyal  with  the  thefl  of  certain 
property  belonging  to  him.  The  Deputy 
Magistrate  recorded  an  order  that  the  peti- 
tion be  put  up  with  the  police  report.  On 
the  17th  idem  the  complainant  filed  another 
petition  before  that  officer  when  he  was 
examined,  and  the  case  was  made  over  for 
trial  to   the   Sub-Deputy   Mttcristrate,     The 
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W.  Ainslie, 
Dacaiti^Aci 


dismissed  the 
Rs.  30  under        Phear,  J, — On  consideration  of 
al  Procedure,    <Jence  which  is  on   the  record  in  \ 
nd    vexatious    ^^  ^^e  of  opinion  that  it  suffices  to 
ordered  to  be    ^J\e  charge  upon  which  the  prisoner  i 
idant.  tried, — tiiat  is,  a  charge  framed  undej 

ty  Magistrate  ^^0  o^  the  Pennl  Code,  to  the  effect  / 
ij  a  fine,  is  prisoner  belonged  to  a  gang  of  pt^rson 
emitted.  ciated  for  the  purpose  of  habluaifj  cc 

ting  dacoity.     We  need  hardly  refMi 
the  offence  is  one  of  a  very  special  ebi 
and  entirely  tlie  creature  of  statute, 
necessary,   in   order    to   establish   a 
under  this  section  against  an  accu^d 
that  the  prosecution  should  make  ( 
there   existed  at  the  time  specified 
of  persons  1  associated  together  for  the] 
of  habitually  committing  dacoity,  si 
the   accused  person  was  one  of   Um 
In  the  course  of  considering  this  case 
occurred  to  us  that  the  peculiar  nator 
offence  of  which   the  prisoner   was  ( 
was  not  sufficiently  borne  in   mind 
Sessions  Judge  throughout  the   tria 
tlie  witnesses  were  being   examined 
depositions  of  the  different  witnesses 
may   say  almost   all   of  them,   exce 
meagre  and  concise,  and  the    exan 
throughout  seems  to  have  been   ver 
directed    to    the    object    of    showinj 
there  did  exist  at  any  time  a  particuh 
of  persons  with   whom   the    prisone 
associated.     However,  on  the  whole, 
already  been  intimated,   we  think  tl 
testimony     of  the   different  witnesse 
they  are  many  in  number)   notwithst 
the  defects  of  the  examination  does  i 
and  make  out  that  a  gang  of  persHii 
exist   at  the  time  of  which    the   wit 
speak,  associated  together  for  the  purj 
iiabitually  committing  dacoity,  and  ihi 
prisoner  was  not  only  a  member  of  thai 
but  in  a  very  considerable  degree  its  lea 
It  also  seems  to  be  very  clear  that  he 
port    in    committing    a    great    nomfcei 
<iacoitie8   to   which    the  different  witn« 
speak,  and  there  is  no  ground   siiown  ei 
in  the  petition  of  appeal  or  in  any  other ' 
for  disfrustiug  the  substance  of  the  evid 
afforded  by  the  different  witnesses. 

We    are    therefore    of  opinion   thai 
appeal  ought  to  be  dismissed. 
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The  I3th  Januftry  1875. 

Present  : 

The  HoQ'ble  J.  B.   Phenr  and   W.    Aiuslie, 
Judges. 

Summary  Procedure-^  Rioting:^ Accused 
Persons — Public  Justice, 

Reference  to  the  High  Court  under  Section 
296  of  the  Criminal  Procedure  Code 
by  the  Sessions  Judge  of  Mymensingh. 

The  Queea 

versus 

Aboo  Sheikh  and  oJhers,  Petitioners, 

Where  a  charge  of  rioting  was  tried  summarily  by  the 
Vagiatrate  as  one  of  mischief  and  unlawful  assembly, 
the  S«»k»iis  Judge,  relying  on  a  case  cited,  submitted  at 
therflqosstof  the  accused  that  the  summary  order  may  be 
set  aside,  aad  the  accused  may  be  tried  for  rioting  under 
Chap.  XVII  of  the  Criminal  Procedure  Code. 

The  High  Court  declined  to  interfere  at  the  instance 
of  the  accused  persons,  and  distinguished  this  from  the 
case  cited  by  the  Sessions  Judge,  as  the  reference  there 
WAS  made  by  the  Magistrate  in  the  interests  of  public 
justice. 

Jte/erence.—A  chabob  of  rioting,  arising 
out  of  a  dispute  about  hind,  was  laid  before 
the  Joint  Magistrate,  who  proceeded  to  try 
the  case  summarily  as  one  of  mischief  and 
unlawful  assembly  under  Sections  426  and 
143  of  the  Penal  Code,  this  proceeding 
beiu^  illegal  as  ruled  by  the  Hon'ble  Court, 
W.  R.,  Vol.  XXII,  page  29,  in  a  case  which 
is  exactly  in  point. 

The  evidence  clenrly  shows  that  the 
charge  was  one  of  rioting.  Mr.  —  from 
the  tenor  of  his  remarks  in  explanation 
seems  dearly  to  be  under  the  impression  that 
to  constitute  rioting  there  must  be  personal 
violeuce.  He  states :— *•  No  charge  of  rioting 
^  was  preferred.  Tiie  complainant  stated 
*<  io  his  petition  that  the  accused  came  in  an 
**  armed  body  to  my  baree,  caused  mischief 
"  to  my  kallai,  cut  my  dhan,  &c  I  was 
"  present,  but  ran  away  when  they  came. 
*•  The  party  then  proceeded  to  carry  out 
*  th«ir  object  of  caasiug  mischief  ,hj$  tramp- 
*^  ling  down  and  cutting  the  kallai  and 
**  cutting  the  dhan.  No  personal  yioleace 
"  whatever  was  done  to  the  complainant." 


The  petitioners  in  this  case  desire  that  the 
HumuiHry  order  of  the  Joint  Mt^istrate 
being  set  aside,  they  may  be  tried  for  the 
offence  of  rioting  under  the  procedure  pre- 
scribed by  Chapter  XVII  of  the  Criminal 
Procedure  Code,  and  I  submit  that  they  are 
entitled  to  this  and  that  the  order  of  the 
Joint  Magistrate  should  be  set  aside.  Pend- 
ing the  orders  of  the  Hon'ble  Court  the 
prisoners  are  on  bail. 

Judgment  of  the  High  Court. 

Phear,  J. — We  think  that  we  are  not  called 
upon  to  interfere  in  the  matter  of  this 
reference  at  the  instance  of  the  accused 
person.  This  case  differs  materially  from  the 
case  to  which  the  Judge  in  his  referring 
letter  alludes,  because  there  the  reference 
was  made  by  the  Magistrate  in  the  interests 
of  pnblin  justice. 

The  Deputy  Magistrate  hod,  after  a  very 
cursory  inquiry  into  the  mutter  of  the 
charge  against  certain  accused  persons,  dis- 
missed the  charge  altogether :  the  effect  of 
which  was  probably,  under  the  circumstances 
which  happened,  to  place  an  obstacle  in  the 
woy  of  prosecuting  the  accused  persons  upon 
the  charge  which  had  been  made  against 
them. 

The  papers  must  be  returne<l. 


The  14th  January  1875. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 
Judges, 

Complaint^  Delay  ^Breach  of  the  Peace-— Act  X 
of  1872*.  491. 

(Miscellaneous  Case.) 

Mohunt  LuchmeeDass  hndothevB^ Petitioner s^ 

versus 

L.  J.  Crowds,  Opposite  Party. 

Mr,  J.  T.   fVoodroffe  and   Baboo   Chunder 
Madhub  Ghose  for  Petitioners.     . 

Mr.  M,  L.  Sandel  for  the  Opposite  Party, 

Where  a  complaint  of  breach  of  the  peace  under 
8.  491  of  the  Criminal  Procedure  Code  made  in  April 
last  was  transferred  on  account  of  a  question  of  jurisdic- 
tion from  one  Deputy  Magistrate  to  another  wkhout 
final  orders  being  passed,  the  High  Court  (in  January 
1875)  not  being  able  to  find  that  any  breach  of 
the  peace  had  been  committed  by  any  one,  coasidered 

7— A 


Digitized  by 


Google 


20 


Crin 


THE   WEEKLY    liBPORTEU.       Ruliiigs.      [Vol.    XXIII. 


that  it  would  not  be  proper  to  make  an  order  on  a  com- 
plaint preferred  so  long  ago,  and  directed^the  dismissal  of 
the  complaint  made  in  April  last. 

Phear^  J, — In  April  last  year,  the  peti- 
tioners now  before  the  Court  were  aummoned 
by  the  Magistrate  of  Beguserai  to  show 
cause  why  they  should  not  be  required  to 
enter  into  a  bond  to  keep  the  peace,  on  the 
ground  of  information  which  had  beeu  laid 
against  them  by  one  Palit  Lall  Patwari. 
The  parties  appeared,  evidence  seems  to  have 
been  taken  in  the  matter,  and  finnlly  on  the 
20th  May  the  Magistrate  arrived  at  the 
conclasion  that  proceedings  under  Section 
530  of  the  Crimiual  Procedure  Code  were 
not  only  advisable,  but  necessary,  before  he 
could  come  to  a  final  determiuation  in  the 
matter  of  the  complaint  before  him.  But 
inasmuch  as  the  property,  of  which  the 
possession  was  supposed  to  be  in  dispute,  did 
not  lie  within  the  limits  of  his  jurisdiction, 
but  iu  that  of  the  Deputy  Magistrate  of 
Durbhanga,  he  ordered  that  the  papers  of 
this  case  shoold  be  forwardfd  to  that  officer 
with  a  request  that  he  would  take  action 
with  respect  to  B^  Chaudrahi  uuder  Section 
530  of  the  Criminal  Procedure  Code,  and 
return  these  papers  to  him  with  a  copy  of 
his  proceedings  and  judgmeut. 

We  need  hardly  say  that  tlie  step  tlius 
taken  by  the  Magistrate  of  Beguserai  was 
an  unusual  one.  And  it  is  not  easy  to  see 
how  he  could  rightly  make  his  determination 
in  the  matter  of  a  complaint  falling  under 
Section  491  of  the  Criminal  Procedure  Code, — 
that  is,  a  complaint  to  tlie  effect  that  a  breach 
of  the  peace  was  likely  to  be  committed, — 
depend  upon  the  judgmeut  of  another  officer 
in  another  division  upon  the  matter  of  a 
complaint  falling  under  Section  580  of  the 
Criminal  Procedure  Code. 

However,  the  papers  and  proceedings 
were  sent  according  to  his  order  to  the 
Deputy  Magistrate  of  Durbhanga  ;  and  no 
doubt  when  they  came  before  him,  they 
might  reasonably  enough  afford  sufficient 
ground  for  him  to  take  steps  under  Section 
530  of  the  Criminal  Procedure  Code  if  he 
thought  such  steps  necessary.  So  far  as  we 
can  learn,  he  did  summon  the  parties  before 
him.  But  it  has  been  made  matter  of  com- 
plaint to  Qs  that  he  did  not  take  any  evidence 
with  regard  to  the  possession  of  the  land  in 
respect  of  which  it  was  his  duty  to  inquire, 
or  at  any  rate  that  he  did  not  take  evidence 
as  to  the  actual  possession  of  the  land  at  the 
time  when  the  complaint  was  made,  but  con- 
^^nted  himaelf  with  looking  into  papers, 
orders^  and  judgments  of  various  kinds  and 


of  a   much   antecedent  date,  from  which  he 
satisfied  himself  that  some  years  previously 
the  possession  of  this   land   had  been  adjudi- 
cated upon  and  declared  to  be   in    the    hands 
of  other   parties   than   those   of  the   present 
petitioners  or  their  predecessors.     He  there- 
upon, i.e., .  after  discussing  this  documentary 
evidence  at  great  length,  said  : — *'  I  hofd  h  to 
<<  be  contrary   to   law   again    to  revive  the 
**  question  of  possession  uuder  tite  Dew  Uw, 
*'  Section   350,    Ciiminal     Procedure  Oode^ 
'*  which   is   an   embodiment   of  the  old  law, 
**  Act   IV  of  1 840.     I  see   no  other  coarse 
*'  open    for   the   executive  authorities  bat  to 
*'  uphold   the  possession  of  the  Ist  party  and 
<<  prevent  breach  of  tlie   peace."     If  he  bad 
logically   followed    out   the    conclusions    at 
which   he   thus   arrived,   he   ought  to  have 
made  an  order  accnrdlnj^ly  under  Section  530 
of  the  Criminal  Procedure   Code.     But  he 
does  not  do  this.     He  merely  acts  upon  the 
request  made  by  the  Magistmte  of  Beguserai, 
and    directs    the     papers    of    the    case   to 
be   returned   to   him   without   himself  mak- 
ing   any    final   order   or   decision    or   doin|[ 
any    thing    in    the    matter    at    all,    beyond 
expressing     this    opinion   as   to   the  proper 
course  for  the  executive  authorities  to  pursue. 

On  the  15th  September,  the  complainaac 
brought  this  ^ua^t  judgment  of  the  Deputy 
Magistrate  of  Durbhanga  and  all  the  papers 
of  the  cnse  under  the  notice  of  the  Magis- 
trate of  Beguserai,  and  asked  the  Magistrate 
of  Beguserai  to  treat  the  passage  which  I 
have  just  now  read  from  the  judgment  as  a 
judicial  order  in  the  case  between  Uie  parties^ 
and  in  pursuance  of  and  iu  accordance  with 
it  to  make,  upon  the  footing  of  the  orig/oai 
information  of  April  1874,  an  order  which 
should  direct  the  petitioners  to  give  security. 

Upon  the  matter  bein$r  thus  broaght  again 
before  the  Magistrate  of  Beguserai,  he  says 
he  will  take  time  to  consider  the  papers 
before  he  gives  a  decision.  But  before  aoy 
decision  was  come  to  by  him  he  was  replaoed 
by  another  officer  with  inferior  powers,  iA$ 
after  taking  up  the  case  said  that  he  vis 
unable  to  deal  witli  it  finally,  and  thereftre 
transferred  it  to  the  Magistrate  of  Mongibjr 
for  that  purpose.  And  so  fur  as  we  know,  li 
may  as  a  matter  of  theory  be  with  ibe 
Magistrate  of  Monghyr  at  the  present  time. 
However,  tlie  papers  have  been  sent  for  and 
have  been  brought  before  this  Court  under 
Section  297  of  the  Criminal  Procedure  Code  ; 
and  it  remains  for  ns  to  pass  snoh  orders  as 
we  may  think  necessary  in  tlie  case. 

After  this  short  narrative  of  what  bos 
taken  place,  it  is  hardly  necessary  for  ns  to 
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say  that  the  proceedinga  have  been  io  a  very 
high  degree  irregular.  They  truly  speak 
for  themselves.  And  if  any  final  order 
adverse  to  the  petitioners  had  been  made 
upon  the  footing  of  them  by  either  the 
Deputy  Magistrate  of  Durbhanga  or  the 
Magistrate  of  fieguserai,  it  is  probable  that 
we  might  have  found  it  necessary  to  qutish' 
that  order.  But  ns  the  cose  now  stands, 
tliere  appears  to  have  been  no  fioal  order 
passed  by  auj  Magistrate  upon  the  mutter 
of  the  complaint  which  was  made  to  the 
Magistrate  of  Beguserai  in  April  of  the  last 
year. 

The  essence  of  that  complaint  was  that 
at  the  time  when  that  complaint  was  made  a 
breach  of  the  peace  was  imminent,  and  that 
it  was  the  duty  of  the  Magistrate  to  bind 
iiown  tlie  present  petitioners  to  keep  the 
peace.  It  is  pretty  plain  now  after  the  lapse 
of  th&  many  months  which  have  expired 
since  that  complaint  was  made,  inasmuch  as 
uo  breach  of  the  peace  has  been  committed 
by  any  one  so  far  as  appears  from  the 
present  record,  that  it  is  not  now  necessary 
or  right  tliat  an  order  for  the  giving  of 
security  should  be  passed  upon  the  footing 
of  that  complaint.  If  any  thing  should 
occur  in  future,  which  should  give  rise  to, 
or  should  afford  new  ground  for,  apprehen- 
sion of  a  breach  of  the  peace,  then  of  course 
the  requisite  proceedings  can  be  taken 
thereon  for  the  preservation  of  the  peace. 
But  it  seems  to  us  upon  the  materials  which 
are  now  before  us  that  the  present  proceed- 
ings are  mischievously  irregular  and 
protracted,  and  that  such  an  order  ought  to 
be  made  in  this  matter  as  will  have  the 
effect  of  putting  an  end  to  them  altogether. 
And  tiiat  order  will  be  that  the  complaint 
made  in  April  1874  should  be  dismissed. 
It  is  not  necessary  for  us  to  send  the  case 
back  to  the  Lower  Court  for  the  purpose  of 
this  order  being  passed,  because  we  have 
authority  to  make  Uie  order  ourselves  ;  and 
thh  we  accordingly  do. 

It  has  alrendy  been  mentioned  that  the 
last  paragraph  of  the  judgment  of  the 
Deputy  Magistrate  of  Durbhangah  has  been 
complain(;d  of  as  amouming  to  a  decision  or 
order  improperly  passed  between  the  parties 
nwd  likely  to  be  productive  of  serious 
iuconveniences  unless  it  be  set  aside.  It 
api>eNr8  to  us,  however,  that  the  passage  does 
not  amount  to  an  actual  order,  and  we  think 
it  sufficient  to  dechire  that  it  is  not  in  fact 
and  cannot  operate  a^  an  adjudication  of  any 
sort  as  against  the  petitioners  or  any  of  the 
parties  to  the  present  proceedings. 


The  20tb  January  1875. 

Present : 

The  Hon*ble  J.  B.  Phear  and  G.  6.  Morris, 
Judges, 

Jufy — Charge — Prosecution — Pnsoner^s 
Explanation, 

The  Queen 

versus 

Gunga^Govind  Palit,  Appellant, 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  East  Burdwan^  on 
a  charge  of  using  as  genuine  a  forged 
document. 

Mr.  M.  M.  Ghose  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

The  High  Court  set  aside  the  verdict  of  a  jarv  in  thic 
case,  becaase  the  Judge,  in  his  direction  to  tae  jury, 
omitted  to  point  out  the  absence  of  evidence  yery  mate- 
rial to  the  case  of  the  prosecution,  and  because  he 
directed  the  jury  to  attribute  an  undue  importance  to 
the  statements  or  excuses  made  by  the  prisoner  in  the 
explanation  of  certain  documents. 

Phear,  J. — Wb  think  that  the  verdict  of 
the  jury  in  this  case  cannot  be  supported, 
and  tliis  for  two  reasons  :  Jirsty  because  the 
Judge,  in  his  direction  to  the  jury,  omitted 
to  point  out  the  absence  of  evidence  very 
material  to  the  case  of  the  prosecution.  And, 
secondly^  because,  in  his  charge  he  directed 
the  jury  to  attribute  an  undue  importance  to 
the  statements  or  excuses  made  by  the 
prisoners  in  explantition  of  certain  docu- 
ments. 

The  part  of  the  charge  in  which  these 
errors  occur,  runs  as  follows  :— 

After  dealing  with  the  first  question,  whe- 
ther the  prisoner  filed  the  documents  A  and 
B  or  not,  the  Judice  goes  on  in  the  heads  of 
the  charge  to  the  jury  to  say, — 

<<The  second  question  is,  did  he  file 
<*  them  knowing  or  having  reason  to  believe 
<Uhat  the  date  of  the  decree  had  been 
"  altered  ? 

<<  As  to  this  look  at  coL  3  of  the  filing 
^'  petition,  and  compare  the  figure  2  (acknow- 
"ledged)  in  the  prayer  at  foot. 

<*  Has  col.  3  been  altered  in  any  way  or 
*<not?  and  is  the  figure  2  written  by  the 
**  same  hand  or  not  ? 

8— JL 
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Lave  i(  fairly  and  duly  cotisidered  id  reference 
to  the  evidence.    Now,  on  looking  at  the  do- 
cument A,  we  see  at  once  that  it  pnrports  to 
be  a  copy  of  an  original  decree  and  not  the 
original  itself,  and  there  appears  upon  it,  in 
the  endorsement,  a  manifest  correction  of  an 
originally  wrongly  written  date.     But  no  one, 
BO  fiur  as  we  learn,  says  thut  this  corrected 
date  is   a  wrong  correction.     This  corrected 
date  is  7th  February  1872,  purporting  to  be 
the  date  of  the  delivery  of  the  copy  decree 
to  tlie  Vakeel,   witness   Brojokishore  Chow- 
dhry.     It  thus  may  reasonably  be  inferred 
that  this  document,  when  it  came  from  the 
hands  of  the  mohurrir  who  copied  it,  did  bear 
on  its  face  the  traces  of  this  alteration,  which 
are  now  apparent ;  and  it  is  possible,  if  there 
was  one  alteration  of  this  kind   not  attribut- 
able  ta   the   accused,  that  there  may  also  be 
others.      The   date   of  the  original    decree 
which  the    prosecution   maintains   was   dis- 
honestly   altered    by    the    accused,     comes 
almost  in  the  very  first  passage  of  the  docu- 
ment.   May  not  this  alteration  be  due  also 
to  the  hand  which  altered  the  date  in  the 
endorsement  ?  and  this  sngsrests  a  qi^tion 
which  18  of  primary  importance  to  the  pro- 
per trial  of  this  case,  by  whom  was  this  copy 
made,    and  what  was  its  actual  condition 
when  it  came  to  the  hands  of  the  accused  ? 
And   we   may   say    thnt   there   is   an  entire 
absence  on  the  record  of  any  evidence  be«r- 
ing  upon  this  point.     And  not  only  is  this 
so,  but  the  absence  of  this  evidence  is  en- 
tirely   unaccounted    for.     The  endorsement 
which   has  just  been  referred  to,   makes  it 
appear  tliat  iheoopy  document  was  delivered 
out  to  Brojokishore  Chowdhry,   and  Brojo- 
ki^ore  has  been  examined  as  a  witness  in 
tliis  case ;  but  not  one  qnestion  was  put  to 
him  by  the  prosecution  in  tlie  way  of   in- 
qairing   what  was  the  condition  of  the  do- 
coment  at  the  time  when  he  received  it  from 
the  office.     He  says  in  answer  to  a  question 
as  to  the  condiiion  of  the  document  when  it 
was  kst   brought  to  him,  as  he  said  it  was, 
I'y  the  prisoner  for  signature,  thnt  he  did  not 
look  at  it.     But  so  far  as  we  can  discover,  no 
qaestioQ    was  put    to   him   as   to   the   con- 
dition of  the   document   when    he  oriprinally 
reeeived    it   from    the   Court   in    February 
1872,  or,  indeed,  what  he  did  with  it,  and 
how  it  then  went  from  his  hands  into  the 
hands   of  the  prisoner.     To  ref>eat,  we  have 
no  evidence  on  the  record  which  can  serve 
to  give   us   any   assurance  as  to  what  was 
the  actual  date  of  the  original  decree  itself, 
neither  have  we  any  evidence  to  show  what 
was  the  condition  of  this  copy  when  it  was 


delivered  out  by  the  officer  of  the  Court  in 
February  1872,  or  what  became  of  it  from 
that  date  until  the  date  when  it  was  filed 
by  the  prisoner  for  the  purposes  of  the  last 
execurion. 

There  is  also  a  second  endorsement  upon 
the  document,  the  true  meaning  of  which  is 
perhaps  not  quite  easy  of  ascertainment,  but 
which  certainly  leads  us  to  suppose  that  either 
this  copy  document  itself  or  some  document 
from  which  it  was  copied,  had  been  in  the 
hands  of  several  people  before  this  occur- 
rence took  place.  If  the  absence  of  all 
evidence  upon  this  very  material  part  of  the 
case  had  been  distinctly  pointed  out  to 
tlie  jury,  probably  they  would  have  hardly 
come  to  the  conclusion  adverse  to  the  prisoner 
which  is  implied  in  their  verdict,  namely, 
that  the  document  was  not  in  its  present 
condition  at  the  time  when  he  had  it  in  his 
hands  for  the  purpose  of  preparing  the 
petition  for  execution.  And  if  it  be  assumed 
that  the  document  was  at  that  time  as  it  now 
is,  then,  the  unsatisfactory  charnoter  of  the 
answers  and  of  the  excuses  which  he  gave, 
when  questioned  upon  tlie  point,  does  not 
really  tell  against  him  and  the  defence  which 
he  sets  up  that  in  writing  out  the  petition 
he  only  took  his  materials  from  the  docu- 
ment which  was  before  him,  is  a  true  and 
valid  defence.  We  need  hardly  add,  because 
the  Judge  in  his  charge  to  the  jury  has 
himself  remarked  upon  this  point,  that  the 
absurdly  patent  character  of  the  alteration 
which  is  supposed  to  be  the  forgery  does  tell 
considerably  in  favor  of  the  prisoner,  and 
when  taken  in  connection  with  the  absence 
of  the  evidence  which  has  just  been  indicated, 
would  probably  have  served  to  confirm  the 
jury  in  a  disinclination  to  convict  upon  the  *. 
materials  which  are  now  before  the  Court. 
Not  only  was  this  supposed  forgery  or 
fabrication  clumsy  in  its  character  and  one 
which  could  not  be  expected  to  escape 
discovery,  but  it  was  truly  without  an 
adequate  motive,  because,  even  if  the  date 
were  left  unaltered,  it  would  seem  that  the 
application  was  within  time. 

On  the  whole,  it  seems  to  us  that  there  has 
been  material  misdirection  of  the  jury  in 
this  case  both  in  the  way  of  omission  and 
commission.  And  the  verdict  which  has 
been  arrived  at  under  this  direction  cannot 
safely  be  allowed  to  stand.  We  therefore 
set  aside  the  conviction  and  the  sentence,  and 
we  think  that  the  accused  should  be  set  at 
liberty  so  far  as  this  charge  is  concerned. 
Also  the  fine  must  be  remitted,  and  if  it  has 
been  already  paid  it  must  be  refunded. 
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The  220(1  January  1875. 

Present  : 

on'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

ession —  Co-prisoner — Evidence — Act  I 
of  1872  *.  30. 

The  Queen 


Nagu  and  others  (Appellants). 

tied  by  the  Assistant  Magistrate  and 
\   by   the    Sessions  Judge    of  Sylhet 
charge  of  committing  Dacoity. 


nfession  of  co-prisoners  cannot,  ander  the  Evi- 
1 1  of  1872,  8.  30,  be  treated  as  evidence  of 
character  not  distinguished  by  any  special 
or  qualifications  against  the  other  prisoners,  as 
30  to  the  infirmity  inherent  in  an  accomplice's 
yr,  they  are  not  f^ven  on  oath  and  are  not  liable 
ted  by  cross-examination. 


ir,  J. — In  tliis  csase  twelve  prisoners 
3en  convicted  of  dacoity  and  sentenced 

seven  yenrs'  rigorous  imprisonment, 
90  each   to  pay  a  fine  of  one  hundred 

and  in  default  of  piiyment  to  impri- 
it  for  two  years  more. 

lese  prisoners,  Seviduck  and  Demaree 

ruptured   in   a   somewhat    remarkable 

the  day  nfter  the  occurrence  of  the 

,  and  subsequently  made  confessions 

t.     And  a  third  man,  Baciioo,  as  also 

30  ah-eady  mentioned,  were  recognised 

time  when    tlie   dacoity    was    being 

ted  by  Gopee  Nauth,  one  of  ihe  sons 

prosecutor,  but  none  of  the  other  m^^n 

ecogiiised    by    any   body.     And   the 

;e  against  them  is  entirely  circumstan- 

ixcept   so    far   as    the   confessions   of 

:k   and   Demaree   can    be   spoken    of 

lence  against  them.     There  are  pas- 

in  .the    judgment    of    tiie    Sessions 

which    seem     to    indicate    that   he 

these    confessions    us    evidence    of 

j  character,  not  distinguished  by  any 

infirmity   or    qualification,   even    us 

prisoners  other  than  those  who  made 

jays,  "  that  the  confession  made  by 
uck  and  Dt^maree  ai'e   recelTablo  as 


'*  evidence  in  tliis  case  ;  there  is  i 
'*  that  undue  influence  was  brou^bi 
''  on  them  ;  they  could  not  lia 
'^  prompted  by  any  one  in  this  part 
*'  to  describe  people  living  in  AjTab 
and,  again  he  says,  speaking  of  tiie 
prisoners,  that  all  of  them  have  ^'  bee 
*'  nised  by  one  or  more  of  (he  witoe« 
'^  I  see  no  reason  to  discredit  thnt  e 
"bucked  up  as  it  is  by  the  twoeoo/^ 
The  recognition  to  which  tbe  Jti<^ 
refers  is  not  recognition  by  tny  oqc 
was  an  eye-witness  of  the  occarcxMai 
dacoity,  but  recognition  by  wiia^ie 
suy  that  they  saw  persons  in  custo 
days  after  the  date  of  the  dnCinty,  i 
cognise  the  prisoners  as  being  some  c 
persons.  •» 

In  using  the  words  which  hiT 
quoted  from  the  judgment,  the  Jih^* 
to  consider  that  the  confessions  bi 
Sevaluck  and  Derauree  were  of  eqw 
in  the  way  of  evidence  agtiinst  all  \\ 
prisoners  ns  against  these  two  mei 
selves.  At  any  rate  he  has  not  dis4 
his  judgment  that  he  was  aware  of  t 
peculiar  kind  of  evidence  which  tli 
fessions  furnish  under  the  Evidence 
strictly  speaking,  it  can  be  rightlj 
evidence  as  against  the  persons  wb( 
make  them. 

This  Court  has  already  hnd  occ 
more  than  one  case  to  point  out  t 
fessions  which  are  made  use  of  under 
30  of  the  Evidence  Act,  iu  the  fir 
can  only  be  so  used,  so  far  as  th 
the  confessing  prisoner  guilty  of  tbe 
for  which  all  are  being  tried,  andySe 
cannot  stand  hio^her  than  the  evideie 
accomplice.  It  has  also  been  expb 
what  respect  an  accomplice's  testim 
quires  to  be  corroborated  before  ev 
can  be  rightly  relied  upon  against  (he 
persons.  And  it  is  obvious  that  iJ 
fessions  of  co-prisoners  are  character 
a  very  serious  infirmity  as  ve^ar^s  ti 
soners  against  whom  they  were  sough 
used  under  Section  30  of  the  Evideuc 
In  addition  to  the  infirmity  inUereut 
accomplice's  testimony,  t.  e.,  thej  are 
sanctioned  by  an  oath,  nor  can  U 
tested,  developed,  or  explained  by 
examination.  And  when  we  look 
words  of  tbe  Section  30  itself,  we  i 
the  Legislature  avoids  saying  tliat 
sions  of  this  sort  are  evideneCy  < 
be  used  as  evidence  as  against 
other  than   those    who  made  them  ; 
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nerely  the  Court  may  take  into  con- 
deration  sucli  coufession  as  against  such 
>iher  person  as  well  iis  against  the  person  wlio 
mokes  such  confession.  Ii  is,  we  conceive, 
generally  unsafe  to  use  materiiils  of  this 
cbamcter  against  persons  under  trial  without 
carefully  bearing  in  mind  its  special  infirmity 
of  character. 

And  judging  from  the  lann:uage  which  the 
Semens  Judge  has  used,  we  cannot  help 
tluoking  tliat  he  has,  in  the  present  case, 
atb-ibuted  more  weiglit  than  he  ought  to  the 
coDfession  of  Sevalnck  and  Demaree  as 
against  the  other  prisoners.  However,  afier 
carefalty  considering  the  whole  of  the  evidence 
in  the  record,  we  think  tiiat  it  does  make  out 
a  case  against  all  tlie  prisoners,  as  well  as 
against  those  who  did  not  confess  and  who 
Tvere  not  recognised  at  the  time  of  the 
^acoity  as  against  the  other  three. 

It  has  already  been  remarked  that,  with 
the  exception  of  the  two  confessions,  the  evi- 
dence against  the  prisoners  is  entirely  of  a 
ciTCviinitautial  character.  The  circumstances 
referred  to  may  be  shortly  stated  as  follows : — 
Hie  daeoits  were  all  or  almost  all  of  them 
Hindoostnnis.  This  seems  to  be  beyond  all 
doubt.  The  witnesses  wlio  speak  to  the 
daooity  state  positively  that  they  perceived 
it  the  time  that  the  dacoits  were  up-coun- 
trymen,  and  in  tlie  pursuit  of  these  men,  which 
was  commenced  tlie  next  morning  they 
deliberately  set  themselves  to  discover 
the  diicoits  by  this  peculiar  characteristic. 
The  men  who  were  almost  immediately 
arrested  were  in  the  first  instance  appre- 
hended because  tliey  bore  the  character  of 
up-coantrymen  or  Hindoos tanis,  and  were 
anmistakeably  distinguishable  from  the  inha- 
bitonts  of  that  pnrt  of  the  country,  Eastern 
Bengal,  who  are  Bengalis. 

They  formed  a  pnriy  of  Hindoostanis  who 
were  found  by  the  pursuers  travelling  along 
the  highway  which  led  from  the  prosecutor's 
house,  and  were  at  once  rightly  or  wrongly 
arrested  on  the  charge  of  having  committed 
the  dacoity,  and  a  small  quantity  of  the 
plundered  property  was  found  in  the 
possession  of  some  of  them. 

Next,  these  men  after  having  been  kept  in 
eustody  some  hours,  all,  with  the  exception  of 
Sevaluck  and  Demaree,  escaped  from  their 
captors  and  absconded.  Some  weeks  after^ 
wards,  about  two  months,  on  the  strength  of 
iofornuition  which  was  afforded  by  Sevaluck 
and  Demaree,  the  prisoners,  other  than 
these  two,  were  apprehended  in  zillah 
Arrab,  and  on  being  taken  to  the  place  of 
the  dacoity  were  recognised  by  the  witoesses 


who  have  given  their  testimony  to  this  effect 
in  the  Sessions  Court  as  being  the  men  who 
were  originally  arrested  on  the  day  after  the 
dacoity  ;  and  lastly,  we  have  it  that  all  these 
men,  with  the  exception  of  Sevaluck  and 
Demaree,  deny  that  they  were  among  the 
persons  who  were  so  arrested. 

To  these  m»iy  be  added  another  circum- 
stance which  is  not  without  some  force, 
namely,  that  the  original  capture  of  the 
Hindoostanis  was  effected  in  two  parties,  and 
Sevaluck  was  token  in  one  of  the  parties,  and 
Detnaree  in  the  other. 

We  have,  on  the  foundation  of  all  these 
circumstances  taken  together,  a  very  strong 
prima  facie  case  against  the  prisoners,  which 
is  confirmed  by  go  much  of  the  confessions 
of  Sevaluck  and  Demaree  as  we  are  entitled 
to  take  into  consideration  against  the  different 
prisoners  respectively,  under  the  provisions 
of  Section  30  of  the  Evidence  Act.  The 
statements  of  the  prisoners  in  their  defence 
are  quite  insufficient  to  rebut  this  case. 

On  the  whole,  after  going  through  the 
materials  which  are  on  the  record  as  carefully 
as  we  can,  we  feel  that  the  conclusions  of  the 
Sessions  Judge  are  supported  by  evidence, 
and  that  the  case  of  the  prosecution  is 
satisfactorily  made  out. 

We  are  therefore  of  opinion  that  the 
conviction  ought  not  to  be  disturbed,  and  we 
do  not  see  sufficient  reason  for  abating  the 
sentence  :  the  appeal  is  therefore  dismissed. 


The  22nd  January  1875. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.   Morris, 
Judges, 

Unlawful  Assembly — Common  Object — Act  XLV 
of  1860  s.  141. 

(Miscelhineous  Case.) 

Shunker  Singh  and  others  (the  Puchgachia 
Party)  Petitioners. 

Burmah  Mahto  and  others  (the  Amba  Party) 
Petitioners, 

J/r.  Munmohun  Ghote  for  the  Pachgachia 
Party. 

Mr.  J.  H,  A.  Branson  for  the  Amba  Party. 

No  charge  of  being  members  of  an  unlawful  assembly 
under  8.  141,  Penal  Code,  can  be  sustained,  where  the 
intention  of  the  parties  was,  not  to  enforce  a  right  or 
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been  read  out.  Therefore,  we  are  of  opinion 
that  we  ought  not  to  interfere  with  the  con- 
Tietion  in  that  cnse.  Neither  do  ve  think 
that  tliere  has  heen  any  su^h  error  made  on 
the  part  of  the  Courts  below  with  re- 
gard to  the  identification  of  certain  per- 
sons nnmed  amongst  the  Ambn  people  as 
would  justify  us  in  interfering  in  the  mat- 
ter. Thtfre  is  CTidence  on  the  recoixl 
wlifch  distinctly  '  points  to  these  pei^sons 
as  bfinfir  not  only  members  of  tlie  unlawful 
assembly,  but  as  actuiilly  taking  a  foremost 
part  in  it,  and  we  cnnuot  say  that  the  way 
in  which  the  Lower  Courts  have  dealt  with 
thnt  evidence  and  the  other  circumstances 
bearing  upon  the  point  is  such  as  to  vitiate 
the  finding  of  fact  at  which  tliey  arrived. 

The  conviction  and  sentence  as  regards 
the  Pachgachia  people  must  be  set  aside,  and 
they  must  be  set  at  liberty  so  far  as  this 
chnrge  is  concerned,  and  the  fine,  if  paid, 
must  be  remitted. 


The  26th  January  1875. 

Present : 

The  Hou'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

Factory  Boohs— Evidence —Act  1  o/ 1872  «.  34. 

The  Queen 

versus 

Hurdeep  Sahoy,  Appellant. 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  Sarun  on  a  charge 
of  committing  criminal  breach  of  trust, 

Mr.  M.  L.  Sandel  for  Appellant. 

Mr.  li.  T.' Allan  for  the  Prosecution. 

Factory  books  cannot  be  used  as  iodependent  primary 
evidence  of  the  payment  to  which  the  entries  refer;— 
Act  1  of  1872  8.  84. 

PheofjJ. — The  prisoner  has  been  tried  and 
convicie<l  in  the  Sessions  Court  upon  two 
ciinrges  :  the  first  of  which  is  *'  thnt  he, 
*^  between  the  months  of  April  1871  and  June 
"  1873,  or  thereabouts,  committed  criminal 
^  breach  of  trust  in  respect  of  the  sum  of 
"  R».  2,236  odd,  entrusted  to  him  for  pay- 
^  ment  of  rent  of  Etwa  ghat,  by  the  mauager 
"  of  the  Suraha  factory." 


2ncffy.— '<  That  he,  on  or  about  the  10th 
''April  1873,  committed  criminal  breach  of 
'*  trust  in  respect  of  the  sum  of  Rs.  281 
"  4  annas,  being  a  portion  of  a  sum  of  Rs.  68 1 
^  4  annas,  sent  to  him  by  the  manager  of  the 
^  said  factory  for  deposit  with  Government 
'*  on  account  of  the  said  gliat." 

We  think  that  the  first  charge  is  too 
va<2[ne,  and  the  prisoner  might  well  have 
objected  to  being  tried  upon  it  unless  the 
prosecution  pledged  itself  to  establish  much 
more  definitely  and  speciBcally  than  is 
mentioned  in  flie  charge  tlie  dates  of  the 
receipts  of  the  different  sums  of  money  which 
he  was  accused  of  embezzling,  and  gave 
him  reasonable  notice  thereof.  It  is  not 
fair  to  lay  a  criminal  cbarge  in  such  large  terms 
as  these  agaiust  a  man  wiio  has  been  continu- 
ously, for  a  long  period,  entrusted  with  money, 
and  thus  to  call  upon  him  without  speci- 
fication of  the  items  to  account  in  a  Criminal 
Court  instead  of  a  Civil  Court  for  the 
monies  which  he  has  received.  However,  the 
prisoner  did  not,  so  far  as  we  can  discover 
from  the  record,  complain  of  the  generality  of 
the  charge,  and  to  some  extent  no  doubt  the 
defect  was  amended  *by  the  production  of 
a  certain  petition  of  complaint  filed  by  the 
prosecutor  before  the  .committing  officer, 
which  specified  the  various  items  of  money 
alleged  by  the  prosecution  to  have  been 
paid  to  the  prisoner ;  and  we  may  take  it 
perhaps  that  substantially  the  prisoner  has 
been  tried  upon  the  footing  of  this  petition. 
He  has  in  this  way  had  distinct  notice  of  the 
different  items,  the  receipt  of  which  the  pro- 
secution would  endeavour  to  establish  against 
him  at  the  trial,  and  was  therefore,  we 
suppose,  as  reasonably  well  prepared  to  meet 
tliem  as  he  could  be  under  the  circumaftances 
of  the  case. 

Now,  upon  reference  to  the  evidence  in  the 
record,  we  find  that,  in  respect  of  a  consider- 
able number  of  tliese  items,  the  proaecutiou 
did  not  produce  any  evidence  of  the  payment 
of  tlie  corresponding  sums  of  money  to  the 
prisoner  other  than  the  evidence  which 
the  Sessions  Court  supposed  was  afforded 
by  the  books  of  the  prosecutor's  factory. 
We  need  hardly  now  remark  that  these  books 
could  not  be  used  as  independent  primary 
evidence.  Section  34  of  the  Evidence  Act 
says  : — "Entries  in  books  of  account  regular- 
"  ly  kept  in  the  course  of  business,  are 
"  relevant  w'henever  they  refer  to  a  matter 
"into  which  the  Court  has  to  inquire,  but 
"  such  statements  shall  not  alone  be  sufficient 
"evidence  to  charge  any  person  with 
« liabiliiy." 
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The  Sessions  Judge  ia  his  jadgment  has 
apparently  treated  these  books  of  account  as 
if  they  were  substantive  eyidence  against  the 
prisonf'r  in  all  respects.  At  any  rate,  having 
arrived  at  the  conclusion  that  the  payments 
entered  in  many  of  the  items  of  the  book 
vere  corroborated  by  other  evidence,  he 
raises  thereon  the  inference  that  even  the 
entries  which  were  not  so  corroborated  were 
accurate ;  in  other  words,  afforded  good 
substantive  evidence  of  the  payments  to 
which  ihey  refer.  This  is,  we  think,  an 
error  on  his  pari.  So  fnr  as  payment  of 
inoney  was  deposed  toby  the  witnesses  who 
paid  it,  or  was  evidenced  by  the  prisoner's 
written  receipt,  the  entries  in  the  account 
books  could  be  taken  as  corroborative  evi- 
dence. But  the  remaining  entries  in  the 
account  books  could  not  righily  be  used, 
regard  being  had  to  the  terms  of  the  Evi- 
ilence  Act,  to  fix  criminal  liability  upon  the 
prisoner  until  there  wa«*  substantive  evidence 
independent  of  them,  tending  to  show  that  he 
had  received  the  monies  which  were  the 
subject  of  them.  This  being  so,  the  case  of 
the  prosecution  stands  very  ill  supported 
upon  the  record.  Out  of  all  the  items  of 
payment  to  the  prisoner,  there  is  only  a 
limited  number  of  them  which  are  supported 
by  the  evidence  of  payment  which  I  have 
just  now  referred  to. 

The  answer  which  the  prisoner  makes  to 
the  allegations  of  the  prosecution  is  shortly 
this, — namely,  that  whatever  monies  he  re- 
ceived he  paid  over  into  the  Colleotorate  : 
and  he  appeals  to  the  Collectorate  books  as 
evidence  of  what  he  so  paid  in.  And  he 
says,  shortly,  that  he  received  no  other  mo- 
nies than  the  monies  which  so  appear  to 
Lave  been  paid  into  the  Collectorate. 

Most  of  the  items  which  (he  peons  and 
other  witnesses  speak  to  as  having  been  paid 
into  the  hands  of  the  prisoner,  and  which  are 
covered  by  the  alleged  letters  of  the  prisoner, 
do  find  a  plnce  in  ihe  Collectorate  books. 
But  there  is  one  instance  undoubtedly,  if 
not  more,  in  which  the  item  evidenced  by 
a  letter  said  to  be  signed  by  the  prisoner 
himself  is  not  represented  by  any  correspond- 
ing entry  in  the  Collectorate  books.  If  we 
ought,  on  the  evidence  before  the  Court,  to 
consider  the  fact  of  payment  of  this  item  of 
money  to  the  prisoner  as  satisfactorily  made 
out  by  the  evidence,  then,  inasmuch  as  the 
burden  in  a  case  of  this  kind  unquestionably 
lies  on  the  acctised  person  to  account  for  the 
money  which  has  been  proved  to  have 
reached  his  hands,  the  fact  that  the  prisoner 
only  appeals  for  his  defence  to  the  Collector- 


ate books,  and  that  those  books  do  not 
in  this  instance  the  corresponding  iten 
serve  to  establish  the  case  of  the  pra 
so  far  as  regards  this  item. 

But  we  are  not  prepared  to  come 
conclusion  upon  the  materials  whicl 
the  record  for  several  reasons.  [Th< 
then  enteretl  at  length  into  a  coesider 
the  evidence  on  the  record,  aoi 
acquitted  the  prisoner  of  the  cbu^  hk 


The  28th  January  187S. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  6. 
Judges. 

Perjury — False  Evidence — Magistrti^» 
—  Charges  ^Evidence — Act  X  of  W 
—Act  1  of  1972  s.  91. 

The  Queen 

versus 

Mungul  Dass,  Appellant. 

Committed  by  the  Assistant  Jia 
and  tried  by  the  Sessions  Judge 
neahy  on  a  charge  of  giving  false 
in  a  stage  of  a  judicial  procetdu 

Mr.  M.  31.    Ghose   and   Baboo  I 
Mohun  Dass  for  Appellaat 

In  a  case  o!  giving  false  evidence,  the  Engj 
Tfritten  by  the  Magistrate  was  put  in  to  prore 
accused  bad  stated  before  him.  The  doau 
not  interpreted  to  the  accosed  in  the  l^ngo^ffe 
it  was  given,  or  which  he  understood ;  nor  « 
over  in  accordance  with  requirements  of  a.  SIS 
Criminal  Procedure  in  the  presence  of  ttepa 
accused : 

Hkld,  that  the  English  record  of  the  Msgisl 
not  legal  evidence  under  the  Evidenet  Ad,  I 
s.  91,  of  what  the  prisoner  said  before  the  Ka^ 

Charges  of  perjury  ought  to  be  based  stru 
the  exact  words  which  are  nsed  by  the  pen 
charged;  and  no  evidence  which  do^  not  \x^i< 
those  exact  words  can  alone  be  a  safe  foundai 
conviction. 

Phear ^  J. — The  prisoner  has  been 
ed  upon  a  charge  of  perjury  for  havi 
"the  14th  April  1874,  at  PiiroeiU 
"Mr.  H.  P.  Mulock,  Assistant  Ma. 
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•'^  in  the  course  of  an  enqoirj  into  a  case 
••triable  by  the  Court  of  Sessions,  against 
•^Bnwan  Dass  and  eleven  others,  stated  in 
*^  eTidence  *  none  of  my  servants  ever  made 
•-^a  single  complnint  against  Gureeb  Dass,' 
••  which  statement  you  either  knew  or 
•*bfli#*ved  to  be  false,  or  did  not  believe  to 
•^  be  true." 

.  Th^  prisoner's  defence  to  tliis  charge  was, 
flit  "  the  record  made  of  my  testimony  was 
•incorrectly  taken  down  ;  what  I  mount  to 
•*  say  was  that  my  servants  h«d  never  broujeht 
**  nny  complaint  nguinst  Bawan  Dass.  I  Iiad 
•*no  opportunity  of  correcting  ihe  record  of 
•^my  evidence,  becnuse  the  original  record 
^  taken  ip  English  was  not  read  over  to  me. 
"^I  had  no  intention  to  sny  anytiiing  with 
"reference  to  charjjes  1)eing  brought  against 
"Gureeb  Dnss.  I  could  have  none,  becnuse 
*' Gureeb  Dass  was  dead.  The  cro^s  exn- 
'^mioation  was  addressed  to  discovering 
.  ^  whether  I  was  in  enmity  with  Bawan 
•*  Diiss,  wlio  wns  the  principnl  nccused,  as 
"  w\\\  be  seen  by  my  deposition  both  befow 
**  und  sfter.  I  tlierefore  say  thnt  this  charge 
•'  i«  founded  entirely  on  mistake." 

To  support  th«»  chfirge,  and  to  prove  that 
the  accused  nctnally  spoke  the  words  which 
are  alleged  in  this  charge  at  the.  time  and  on 
the  occasion  mentioned  therein,  the  prose- 
cution put  in  the  £nglif<b  record  written  by 
the  Magistrate  himself,  Mr.  Mulock,  of  that 
which  the  accused  stuted  before  him.  But 
we  find  that  that  document  was  not  made 
ticcording  to  the  conditions  which  are  pre- 
scribed in  the  25th  Chnptcr  of  tlie  Criminal 
Procedure  Code ;  in  f»articular,  although  it  was 
tnken  down  in  a  language  different  from  thnt 
in  which  the  evidence  of  the  present  accused 
person  was  given,  and  it  is  admitted  thnt  he 
does  not  understand  the  language  in  which  it 
was  taken  down,  it  was  not  interpreted  to 
him  in  the  language  in  which  it  was  given 
or  in  the  language  which  he  nnderstunds. 
It  is  ime  tliat  there  is  nothing  to  show  that 
the  accused  required  this  to  be  done.  But 
neither  was  the  other  alternative  which  is 
prescribed  by  the  first  part  p(  Section  339 
conformed  to,  because  it  was  not  read  over 
in  the  presence  of  the  person  who  wns  then 
accused.  Instead  of  this  course  bein<;  taket), 
another  and  a  totally  difterent  documeiU  wns 
read  over  to  the  witness  in  snpitosed  con- 
formity to  the  first  \mvt  of  Section  339.  That 
document  was  an  Urdu  account  of  what  the 
witness  had  said,  taken  down  by  the  mohurir 
of  the  Court  simultaneously  with  the  record 
which  the  Mogistrate  himself  made  in 
Englibh,  and  this  I7r(/ii  account  forms -uo  part 


of  the  Magistrate's  record.  For  this  reason 
it  seems  to  us  thnt  the  £ngli8h  record  of  the 
Magistrate  was  not  properly  receivable  in 
evidence  as  constituting  the  legal  evidenee 
under  Section  91  of  the  Evidence  Act  of  that 
which  the  witness  said  before  the  Magistrate, 
Mr.  Mulock.  And  if  the  trial  in  the  Ses- 
sions Court  had  ended  with  the  evidence 
which  was  ndduced  by  the  prosecution,  the 
Court  ought  to  have  held  that  there  was  no 
case  legally  established  against  the  accused. 

However,  the  accused  in  his  defence  put 
in  the  Urdu  document  whieh  has  just  now 
been  referred  to,  and  no  doubt,  after  having 
done  so,  he  cannot  be  heard  to  say  that  that 
document  does  not  afford  evidence  of  that 
which  he  stated  before  the  Magistrate.  He 
put  it  in  himself  as  beinjj  a  representation  of 
wliat  he  had  said ;  and  it  must  therefore  be 
taken  for  as  much  as  it  is  worth  against  him. 
So  far  as  we  are  inf»>rmed,  for  unfortunately 
the  document  itself  does  not  appear  upon  the 
record,  there  is  a  pas.«age  in  it  which  represents 
the  accused  to  have  said  that  none  of  his 
servants  made  any  criminal  charge  against 
Gureeb  Dass.  And  this  paspage,  taken  alone, 
probably  would  substimtially  support  the 
charge  upon  which  the  accused  is  now  tried, 
although  it  is  not  proved  that  he  used  the 
precise  words  which  are  set  out  in  the  present 
charge.  But  we  observe  that  the  substance  of 
the  prisoner's  defence  is  that  what  was  taken 
down  as  his  statement  in  tiiis  particular  was 
taken  down  by  mistake  ;  that  he  never  had 
in  fac):  said  thnt  his  servants  had  not  brought 
a  single  criminal  coinplaiot  against  Gureeb 
Dass  ;  but  when  he  answered  the  questiou 
which  was  put  to  him,  he  was  speaking  iu 
reference  to  the  accused,  who  ^i^as  ilien  befre 
the  Court,  namely,  Bawan  Dass.  And  it 
thus  becomes  important  to  consider  what  was 
the  degree  of  accuracy  observed  by  the  officers 
of  the  Magistrate's  Court  in  taking  down  the 
evidence.  For  this  purpose  we  ought  to 
have  had  the  whole  of  the  Urdu  deposition 
before  us.  It  would  have  been  most  import- 
ant that  we  should  have  been  able  to  compare 
this  particular  passage  with  the  rest  of  the 
context.  It  miirht  possildy  have  been  appa- 
rent upon  tiix  inspection  of  the  context  that  in 
this  passage  the  name  Gureeb  Dass  was  in 
all  probability  a  mistake.  It  is  not  by  any 
means  improbable  that  the  answer  which  pre- 
ceded and  succeeded  this  pnrticnlar  passage 
might  have  given  us  a  clue  to  the  true 
solution  of  this  question. 

But,  moreover,  it  seems  to  ho  almost  certain, 
although   we   have  not  the  Urdu  document 
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X*he  first  attacbment,  without  preyious 
MTodamatioD  under  Section  183  Act  XXV 
t£  1861,  was  inyalid,  and  the  subsequent 
order  manifestly  illegal.  The  Magistrtite 
ougl&t  to  have  taken  up  the  point  and 
admitted   the  illegality. 

For  the  some  reason  the  attachments  of 
|lie  usufruct  made  in  May  1866  were  invalid, 
mn^  are  no  attachments  at  all.  Nor  can  the 
'Hftgistrate's  reference  to  them,  when  he  at 
JiasC  issued  the  proclamation  required  hy 
imvr  in  March  1868,  render  such  attachments 
>iJid. 

Xhe  Magistrate,  when  he  discovered  the 

irregulariiy   iu    the  issue    of     the     former 

ftrociumation,  and  iu  1 868  issued  a  prochima- 

lion    in  accordance   with    Section    183,  was 

Jboaod  to  proceed  de  novo  uuder  that  proclama- 

jlioii  by  issuing  fresh  attachment ;  and  by  his 

')9«*giecting  to  do  so,   and   by  his  contenting 

/3iimself  with  a  mere  reference  to  the   former 

^IJlH-oceediogs,  he  rendered  his  order  of  confisca- 

'i^Q  inoperative. 

A»  uo  property  of  Ghumundee  Singh  was 

attached  simultaueously  with  or  subsequent 

to   lije  proclamation,  and  as  that  property 

<mlj    wliich    is    under   attachment   can    be 

^leeJared     to     be     the  property  of  Govern- 

mmentj  it  follows  in  this  case  thnt  none  of  the 

^operty  of  Ghumundee   Singh  is  liable  to 

eoDfi:$cation. 

As    regiirds   the   latter  part  of  the  Magis- 
trate's order  it  appears  to  me  that   if,    as    no 
\'^doa\>t    was  the  case,    the    usufruct  of  these 
Vjpstates    was   made   over   as   security  for  the 
jbmyment  of  interest  on  a  loan,  the  attnch- 
$QeDt  of  such  usufruct  is  only  an  attachment 
-W   the    profits,  and  of  nothing  else,  and  that 
.attachment  cannot  be  held  to   extend   to   the 
original  loan. 

As  this  Court  has  only  to  deal  with  the 
legality  or  illegality  of  the  confiscation  order, 
it  is  useless  going  into  the  details  of  the 
spedal  case,  where  the  rent  of  the  estate 
was  pmd  out  of  the  zur-i-peshgee.  If  the 
confiscation  order  is  set  aside,  this  question 
cnn  he  more  saiisfaciorily  decided  by  the 
Civil  Court,  before  whom,  unless  a  compromise 
18  efiTected,  a  claim  will  probably  be 
preferred. 

Judgment  of  the  High  Court, 

Phear,  J, — We  think  that  there  has  been 
some  misapprehension  both  on  the  part  of 
the  Judge  and  of  the  present  applicant  in 
the  matter  of  this  reference.  We  are  asked 
to  set  aside  an  order  of  the  Joint  Magistrate, 
which  was  made  on  the  17th  January  1873, 
dismissing  a  certoio  petition  made  to  him. 


That  petition  is  unfortunately  not  among 
the  papers  which  have  been  sent  up  to  this 
Court,  and  we  are  therefore,  strictly  speak- 
ing, not  in  a  position  to  judge  of  its 
purport.  But  according  to  the  judgment 
of  the  Joint  Magistrate  which  is  objected 
to,  the  present  applicant,  by  that  petition, 
claimed  the  restitution  of  certain  property 
which  Government  had  attached  and  sold 
some  years  »gQ  under  the  provisions  of 
Sections  183  and  184  of  the  late  Criminal 
Procedure  Code.  Now  if  this  be  the  real 
scope  of  that  petition,  the  refusal  of  the 
Magistrate  was  merely  a  refusal  on  the  part 
of  the  Government  to  give  up  the  property 
which  had  been  rightly  or  wrongly  appro- 
priated by  the  Government.  And  it  is 
impossible  for  us  on  a  reference  of  this  kind 
to  entertain  and  determine  any  question  as 
to  the  propriety  of  that  refusal.  The  proper 
mode  of  raising  such  a  question  as  that 
would  be  by  a  regular  suit  brought  against 
the  Government. 

The  grounds  upon  which  it  is  5<aid  that 
refusal  is  bad  and  wrongful,  seem  to  be 
these  :  that  the  original  attachment  and  sale 
of  the  property  were  for  certain  reasons 
invalid,  and  not  efiective  to  pass  the  present 
applicant's  property  to  the  Government. 
Whether  this  be  so  or  not,  we  cannot  now 
consider ;  those  proceedings  have  not  been 
brought  before  us  to  be  quashed.  And  pro- 
hably,  regard  being  had  to  the  length  of  time 
which  has  elapsed  since  the  orders  in  these 
matters  were  made,  it  might  be  difiicult  for 
the  applicant  to  satisfy  the  Court  that  they 
ought  to  be  quashed.  It  is  enough  for  us 
to  say  at  present  that  these  proceedings  are 
not  rightly  before  us.  And  we  are  therefore 
unable  to  entertain  any  question  as  to  whe- 
ther they  ought  to  be  quashed  or  not. 

We  may  further  add  that  as  long  as  the 
order  for  attachment  and  sale  remain  intact, 
it  is  difficult  to  see  how  the  Joint  Magistrate 
could  do  otherwise  than  refuse  the  applica- 
tion of  the  petitioner  for  the  restitution  of 
the  property.  It  was  not  in  his  power  to 
quash  those  proceedings,  and  the  utmost  that 
he  could  have  done  would  have  been  to 
transmit  the  application  which  had  been 
made  to  him  to  superior  authorities  for 
consideration  of  the  Government.  He  had 
no  power  to  act  iu  the  matter  as  a  judicial 
officer. 

With  these  views  we  think  we  are  not 
in  a  position  to  pass  any  ord(M*  in  the  matter 
of  this  reference,  and  therefore  the  papers 
must  be  rtiturned  to  the  Judge. 
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The  30th  .Innnary  1875. 
Present  : 

Tlie  Hou'ble  J.  B.  Phear  nnd  G.   G.  Morris, 
Judges. 
False  Charge — Information — Evidence. 
The  Queeo. 
versus 
Hoolas  alias  Suitoo,  Appellant 
Committed  by  the  Magistrate,  and  tried  by 
the    Sessions  Judge   of   Purneah   on   a 
charge  of  instituting  a  false  charge  of  an 
offence  with  intent  to  injure. 

Where  the  charge  is  one  of  instituting  a  false  charge 
of  an  offence  with  intent  to  injure,  the  actual  informa- 
tion which  the  prisoner  made  at  the  tbannah  ought  to 
be  given  in  evidence  and  form  part  of  the  record. 

Fhear,  J. — We  have  given  our  hest 
consideration  to  the  evidence  in  this  case,  and 
we  are  of  opinion  that  the  conviction  must 
be  sustained. 

We  feel  bound,  however,  to  reronrk  that 
the  actual  information  or  charge  which  tiie 
prisoner  made  at  the  thanuah  ouglit  to  have 
been  given  in  evidence  in  this  case  iind  made 
part  of  the  Sessions'  record.  The  evidence 
of  the  Darogah,  no  doubt,  shows  that  the 
information  was  given  at  the  tliannah  by 
the  prisoner,  as  alleged  on  the  part  of  the 
prosecution,  and  this  information  must  have 
been  tnken  down  in  writing.  But  we  do  not 
find  it  any  where  in  the  Session^'  record ; 
and  in  the  place  of  it,  the  Darogah  is  n  Ho  wed 
to  speak  from  the  contents  of  his  diary. 

It  does  not  seem  to  us,  however,  that  the 
prisoner  has  been  materially  prejudiced  in 
his  defence  by-  this  shortcoming  on  the  part 
of  the  prosecution,  because  in  his  statement 
which  lie  made  before  the  Magistrate,  he 
distinctly  admitted  that  he  made  the  report 
at  the  thanuah  that  the  boy  had  been  killed 
by  Nawabia,  and  that  he  knew  at  the  time 
that  he  did  so  that  the  boy  had  died  of 
natural  causes,  and  that  this  charge  made 
against  Nawabia  was  false. 

Before  the  Sessions  Court  also  he  made 
statements    which   confirmed  the  stutemeiits 


The  3id  February  1875. 
Present  : 

The  Hon'ble  F.  A.  Glover  a..d  I 
Ch under  Mitter,  Judges, 

Trial  hy  Jury — Heads  of  Charge  — Si 
Judges  Act  X  of  1872  s.  46{ 

The  Queen 

versus 

Kasim  Shaikh,  Appellami, 

Committed  by  the  Magistrate,  am 
the  Additional  Sessions  Judg 
2^-Perg'unnahs,  on  a  charge  ofe\ 
culpable  homicide  not  awMw 
murder. 

Held  that  the  irords  in  s.  464,    Code 

Procedure,  that  in  trials  by  jury  '*  heads'*  o 
*'  charge"  are  to  be  recorded,  must  be  constru< 
and  include  such  statement  on  the  part  ol 
Judge  as  will  enable  the  Appellate  Coiu 
whether  the  evidence  has  been  properly  h 
Jury,  or  whether  there  has  been  any  misdir 
charge. 

Glover,  J.  —  The  OflScintini 
Judge  not  having,  in  his  *''  Uendt 
10  the  jury,"  given  us  any  intimati 
way  in  which  he  summed  up  tin 
and  as  an  erroneous  summing  u{ 
evidence  would  be  a  misdirection  t 
which  would  form  a  good  grouud 
on  a  point  of  law,  we  have  been 
go  through  the  record  and  to  treal 
as  an  ordinary  appeal  from  a  judgn 
in  a  trial  held  with  the  aid  of 
We  are  of  opinion  that  the  e 
reliable,  and  that  upon  it  the  prise 
might  have  been  properly  con  vie 
Section  302,  instead  of  under  Sed 

The  appeal  of  the  prisoner  i 
accordingly. 

We  desire  to  bring  to  the  nott 
Officiating  Sessions  Judge  thai  ' 
fthftrcre."  na  ffiven  in  the  case,  afford 
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u€^  a  statement  on  the  pnrt  of  tlie  Sessions 
f  xidge  as  will  enable  the  Appellate  Court  to 
leeide  whether  the  evidence  has  been 
pT^perly  hiid  before  the  jury,  or  whethei* 
t\«ere  has  been  any  misdiivction  in  tiie 
charge.  In  fact,  Section  255  of  the  Code 
makes  distinct  mention  that  a  stntement  of 
^%e  Judge's  direction  is  10  be  attached  to 
tbe  record. 


The  6th  Ffbrunry  1875. 

Present  : 

Tbe    HonMde   F.    A.    Glover    and    Romesh 
Chunder  Milter,  Judges. 

Cpiwn —  Confiscation  —  Summary  Trial  —  Proce* 
dure^Act  XXI  of  \^b^—Act  X  of  1872 
t.  148. 

Reference  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  J  Procedure 
by  the  Sessions  Judge  of  Hooghly, 

The  Queen 

versus 

Jodoouath  Sliaha. 

On  a  conviction  under  Act  XXI  of  1856  of  having  in 
possession  opium  not  supplied  from  the  Government 
stores,  the  Magistrate  tried  the  case  summarily  under 
0. 222,  Code  of  Criminal  Procedure,  and  passed  a  sentence 
oi  tine,  or  imprisonment,  and  confiscation  of  the  opium. 
H K I. D  that  the  case  could  not  be  tried  summarily,  the 
additional  sentence  of  confiscation  not  coming  under 
a.  148,  Code  of  Criminal  Procedure. 

lieference.  —  The      accused      Jodoonnth 

Sliahn,  a  Jiceused  vendor  under  Act  XXI  of 

1856,   has,  in  a  suinraury  trial  held   under 

Chapter  XVIII  of  the   Code   of  Ciiminal 

Procedure,  been  convicted  of  having  in   his 

possession  opium  oilier   than  that  supplied 

from    Government  stores ;    and  has,   under 

Section  53  Act  XXI  of  1856,  been  sentenced 

to  fine  of  Rs.  100,  or  in  default  to  four  months' 

imprisonment  with  confiscation  of  the  opium. 

The  Joint  Magistrate  has  tried  the  case 
summarily  under  Section  222  of  the  Code  of 
Criminal  Procedure,  because  he  has  consi- 
dered it  a  summons  cnse, — tliat  is,  regarding 
an  oflence  referred  to  in  Section  148  of  that 
Code — an  *'  offence  triable  by  a  Magistrate 
and  punishable  with  fine  only." 

The  Honorable  High  Court  have  recently 
held  on  the  25th  July  last,  in  the  case  of 
The  Queen  r.  Kiietter  Mohun  Chowronghee,* 
that  a  similar  offence  under  the  salt  law 
cannot  be  tried  summarily,  because  the 
penalty   of   confiscation   of    the   contraband 

♦  22  W.  R,4S. 


salt  is  superadded  to  the  punishment  of  fine  ; 
and  as  the  pnme  rule  is  applicalde  to  the 
present  case  mutatis  mutandis,  I  submit  the 
matter  for  the  orders  of  the  Honorable  High 
Court.  I  take  this  opportunity  of  soliciting 
the  Honorable  High  Court's  instructions 
as  to  the  Chapter  of  the  Code  of  Criminal 
Procedure  under  which  such  cases  should  be 
tried,  as,  if  they  are  not  to  be  classed  among 
summons  cas^s,  and  therefore  triable  sum- 
marily, th^-y  do  not  equally  fall  under  the 
denomination  of  warrant  cases,  and  it  would 
seem  that  no  procedure  has  been  prescribed 
under  which  such  cases  can  be  dealt  with. 

Judgment  of  the  High  Court. 

Glover,  J. — The  accused  has  been  con- 
victed, under  Section  53  Act  XXI  of  1856,  of 
having  in  his  possession  opium  not  supplied 
to  him  from  the  Government  stores  &c.,  and 
sentenced  to  pay  a  fine  of  R«.  100,  or  in 
d«'rault  to  sufi'er  four  months'  imprisonment. 
The  opium  also  was  confiscated. 

The  Magistrate  tiied  the  case  summarily 
under  Section  222,  Code  of  Criminal  Proce- 
dure, and  the  case  is  referred  to  us  by  the 
Sessions  Judge  of  Hooghly  on  the  ground 
that  the  Magistrate  acted  without  jurisdic- 
tion, the  offence  which  was  punishable  by 
fine  or  imprisonment  and  with  confiscation 
not  being  one  which  could  be  tried  by  a 
Magistrate  summarily. 

Section  148.  Code  of  Criminal  Procedure, 
to  which  the  present  case,  if  triable  as  a 
summary  one,  would  be  referrlble,  provides 
for  a  punishment  either  of  fine  or  imprison- 
ment or  both.  But  the  accused  has,  in 
addition  to  a  fine,  been  sentenced  to  lose  the 
opium  found  in  his  possession,  and  this 
punishment  of  confiscation  is  one  separate 
and  distinct  from  that  of  fine  or  imprison- 
ment. Such  a  sentence  would  not  come 
under  Section  1 48,  Code  of  Criminal  Proce- 
dure, and  the  offence  would  not  therefore  be 
one  (none  of  the  other  Clauses  of  Section  222, 
Code  of  Criminal  Procedure,  applying)  which 
a  Magistrate  could  try  summarily. 

The  point  has  already  been  decided  by  a 
Division  Bench  of  this  Court  in  the  case  of 
Khetter  Mohun  Chowronghee,  25th  July 
1874.  ♦ 

With  reference  to  the  second  part  of  Jiie 
fudge's  reference,  it  will  be  sufficient  for  us, 
without  pronouncing  any  judicial  decision  on 
the  point,  to  refer  him  to  Sections  71  and  72 
of  Act  XXI  of  1856  for  the  procedure  to 
be  followed  in  cases  of  this  nature. 

i  ♦  22  W.  B.,  48. 
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The  I8th  Februnrj  1875. 

Present : 

The  Hon'ble  F.  A.  Glover  ami  Romesh 

Chuuder  Mitter»  Judges. 

Jurisdiction-^Obstruction^Riot^Act  X  of  1872 
«.  518. 

lieference  to  the  High  Court  under  s.  296 
of  the  Criminal  Procedure  Code  by 
the  Sessions  Judge  of  Backergunge, 

Stee  Nuth  Dutt,  Petitioner ^ 

versus 

Uniioda  Churn  Dutt,  Opposite  Party. 

Bahoos  Rashhehary  Ghose,  Kashikanlh 
Sen,  mid  Bussunt  Coomar  Bose  foi*  the 
Petitioner. 

A  Magistrate's  jurisdictioo  under  8.  518,  Criminal 
Procedure  Code,  to  direct  the  removal  of  an  obstruction 
is  confined  to  cases  where  there  has  been  annoyance  or 
injury  to  any  person  lawfully  employed,  or  danger  to 
liuman  life,  health  or  safety,  or  where  there  is  a 
probability  of  a  riot  or  affray. 

Glover^  J, — This  is  a  reference  from  the 
District  Judge  of  Backergauge  recommeud- 
iiig   that  the  order  of  the  Magistrate  passed 
under  Section  518  of  the  Criminal  Procedure 
Code,  and  directing  the  i*emoval  of  a  certain 
obstruciioUy  should  be  quashed  as  illfgal.     It 
appears  that  one  of  the  pRfties  to  tlie  case 
hud  obstructed  a  wa»er-way  by  cutting  down 
and  throwing  a  mangoe-tree  across  the  stream. 
.  A  petition   was   made   to  the  Magistrate  to 
liave   that    obstruction     removed,    and   the 
Magistrate,  under  Section  518,   passed   the 
order.     The  Judge   considers   the   order  of 
the  Magistrate  to  be  illegal,  and  that  if  lie 
proceed  ut  all  he  must  proceed  under  Section 
521  of  the  Procedure   Code.      We    are   of 
opinion   that  the  Magistrate  had  no  jurisdic- 
tion to  proceed  under  Section  518,  inasmuch 
MS  the  operaiion  of  that  Section  is   restricted 
to  cases  where  there  is  annoyance  or  injury 
to  any  person  lawfully  employed,  or  danger 
to   human    life,  health   or  safety,  or  where 
there  is  a  probability  of  a  riot  or  affray, — to 
cases   in   fact    where    time   is   an  essential 
element,  and  in  which  it  would  be  necessary 
to  interfere  at  once.     In  the  present  case  it 
is   clear  that  there  was  no  such   necessity. 
The   only   thing   complained  of  was   that  a 
mungoe-tree  had   been  cut  down  and  thrown 
across  a  small  nulla,  and  that   thereby    the 
water  passage  was  obstructed.     There  was 
no  danger   to  life  nor  risk  of   any  riot  or 
affray,  nor  is  there  evidence  that  the  obst ruc- 
tion injured  or  annoyed  any  person  lawfully 


employed.     The  proceeding  therefore 

Magistrate   under    Section   518    wa 

vires,  and  he  ought  to  have  proceedei 

Section  521.     It  has  been  ruled  in  tl 

of  Banee   Madhub   Grhose  v.  Woom 

Roy  and  of  Nunda  Koomar  Rai  r. 

Cliunder,  to  be  found    in   Volumea 

22  W.  R.,  pp,  26  and   78,   that  on 

proceeding  on  the  part  of  a  Magistfii 

Court  can  interfere  under  Section  15 

Charter.     Following  those  rulings,  we 

that  in   this  case  we  ean  declare  onde 

Section    that    the   order   of  the  Magi 

under   Section   518    was   ultra  mm 

should  be  quashed.     If  the  Magiaimte 

it  necessary  to  proceed  with  the  case  f 

lie  must  proceed  under  Section  521 

Procedure  Code. 


The  18th  February  1875. 

Present : 
The  Hon'ble  F.  A.  Glover  and  Roi 
Chuuder  Mitter,  Judges, 

Assault—Jurisdiction^  Act  X  of  W 
ss.  70  ^  282. 

(Motion  No.  30  of  1875.) 

Sheikh  Moham  d  Golab,  PetiUoi 

versus 

Mohabeer  Singh  and  others,  Opposite 

Mr,  M.  L.  Sandel  for  the  Peiiiior 

Moonshee  Mahomed  Yusoof  for  the  i 
site  Party. 

A  ease  of  assault,  tried  by  the  Assistant  Mi 
of  Purneah,  was  appealed  to  the  Sessions  Judg« 
district,  who  ordered  an  enouiry  and  found 
assault  had  been  committed  in  Maldah,  and  tl 
released  the  accused  as  the  Magistrate  of  Furn 
no  jurisdiction : 

Hkld  that  the  Jud^i^e  had  no  jurisdiction  van 
tion  70,  Criminal  Procedure  Code,  to  make  such  a 
the  accused  not  having  been  prejudiced  in  his  (i 
and  further  that  he  ought  not  to  have  ordered  the 
as  to  the  place  where  the  assault  was  commiwc 
question  having  no  bearing  on  the  guilt  urini 
of  the  accused— s.  282,  Criminal  Procedure  Code. 


Glover,  J, — The  petitioner  was  com 
ant  in  a  case  of  assault  against  Mol 
Singh  and  others,  in  which  the  Ass 
Magistrate  of  Purneah  convicted  the  d. 
lints,  and  sentenced  them  to  vniious 
of  imprisonment  and  fine.  Thej  a|»|i 
to  the  Sessions  Judge,  and  the  Judge, 
ordering  a  further  enquiry  ns  to  the  | 
where  the  assault  was  committed,  cam 
the  conclusion  that  it  liad  taken  place  wi 
the  district  of  Maldah,  and   that  tberi 
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the  Assistant  Magistrate  of  Purneah  had 
DO  jurisdiction,  and  the  Judge  released  the 
accused  on  this  ground.  Tlie  complainant 
af)penl8  to  this  Court  on  the  allegation  tliat 
the  Judge  had  no  jurisdiction  to  make  such  an 
order.  Section  70  of  the  Crimiual  Procedure 
Code,  whicli  refers  to  cases  of  this  descrip- 
tion, lays  it  down  tliat.  no  sentence  or  order  of 
any  Criminal  Court  shall  be  liable  to  be  set 
aside  merely  on  the  ground  that  the  inves- 
tigation inquiry  or  trial  was  held  in  a  wrong 
district,  unless  it  is  proved  or  appenrs  that 
the  accused  person  was  acti^iilly  prejudiced 
iu  his  defence,  and  so  on.  Now  there  is  no 
question  of  the  accused  having  been  preju- 
diced in  their  defence  by  tiie  Assistant  Magis- 
trate's action,  nor  did  they  ever  raise  an 
objeciion  before  him  on  the  ground  that  the 
ofience  had  been  committed  within  the  dis- 
trict of  Maldah,  and  not  in  Purneah.  And 
the  Judge  ought  not  to  have  interfered  with 
the  conviction  on  that  ground.  Under  Sec- 
tion 70  he  was  bound  to  decide  the  appeal 
on  the  mei'its. 

Another  objection  taken  is  that  the  Judge's 
order  of  remand  to  enquire  as  to  the 
place  where  the  assault  was  committed,  not 
having  any  bearing  upon  the  guilt  or  inno- 
cence of  the  appelljint,  was  not  provided 
for  by  Section  282  of  the  Criminal  Pro- 
cedure Code,  which  Section  restricts  fun  her 
enquiry  and  evidence  to  matters  bearing 
upon  the  guilt  or  innocence  of  the  appellant. 
The  question  as  to  whether  the  spot  of 
ground  on  which  the  assault  took  place  was 
in  Malduh  or  Purneah  had  no  bearing  what- 
ever upon  the  merits  of  the  case  ;  and  the 
further  enquiry  should  not,  we  think,  have 
been  made.  The  cdse  must  be  sent  back  to 
the  Judge  in  order  that  he  may  decide  the 
appeal  upon  the  evidence  takeu  by  the 
Assistant  Magistrate,  and  say  whether  the 
conviction  was  a  proper  one  or  not.  The 
petitioner  has  undoubtedly  the  right  to  Lave 
that  point,  decided. 


The  21st  December  1874. 

Present : 

The  Hon'ble  Louis  S.   Jackson   and   W.  F. 
McDouell,  Judges. 

Police  O fficer —Evidence— Jury -^ Act  Xof  1872 
8.  32  cL  8. 

The  Queen 
versus 

Ram  Dutt  Chowdhry,  Appellant. 

Committed  hy  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Tirhoot,  on  a 
charge  of  using  as  genuine  a  forged  dO' 
eument  knowing  it  to  be  forged, 

Messrs,  J.  T,  Woodrojffe  and  C.  Gregory 
and  Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Mr.  W.  Jackson  and  Baboos  Juggadanund 
Mookerjee  and  Nilmadhub  Bose  for  the 
Prosecution. 

The  statement  o!  a  Police  officer  who  goes  about  from 
place  to  place  and  collects  iuformation  from  different 
persons,  which  he  afterwards  puts  in  second  band  before 
the  Court,  cannot  be  received  as  evidence  under  the 
Evidence  Act  I  of  1872,  s.  32,  cl.  8.  The  meaning 
of  that  clause  is  that,  whea  a  number  of  persons 
assemble  together  to  give  vent  to  one  common  statement, 
which  statement  expresses  the  feelings  or  impressions 
made  in  their  mind  at  the  time  of  making  it,  that 
statement  may  be  repeated  by  the  witnesses,  and  is 
evidence. 

In  forming  a  Jury,  a  Sessions  Judge  should  endeavour 
to  seek  for  persons  of  an  independent  condition  in  life, 
men  of  judgment  and  of  experience. 

Jackson,  J, — The  appellant  in  this  case 
is  charged  under  ten  separate  heads  of  charge, 
the  iirst  being  under  Section  471  read  with 
Section  467  which  imputed  to  him  forgery 
of  a  document  which  ought  to  have  been 
described  as  a  valuable  security  ;  the 
second  under  Section  471  read  with  Section 
465  charging  him  with  using  as  genuine  a 
forged  plaint ;  tliirdly,  under  Section  209 
charging  him  with  preferring  a  fraudulently 
false  claim  ;  fourthly,  under  Sections  466 
and  109  for  abetting  forgery  of  a  vakalutna- 
inuh;  fifthly,  under  Sections  47 1  and  467 
for  using  as  genuine  iu  the  appeal  Court  of 
the  Additional  Judge  the  alleged  forged  bond 
referred  to  in  the  first  charge ;  sixthly,  for 
using  a  forged  plaint  in  the  same  Court ; 
seventhly,  for  setting  up  the  previously  men- 
tioned false  claim  in  the  Appellate  Court ; 
eighthly,  with  having  set   up  one  Bhogbut  * 
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pleader's  room  and  afterwards  in  the  Addi- 
tional Judge's  Court,  was  bouad  over  to 
attend,  but  he  disappeared  and  has  not  been 
seen  since  the  evening  of  the  I7th  December. 
Stninge  to  say  that  the  other  Rung  Lnll  who 
immediately  upon  his  appearance  in  tlie 
Additional  Judge's  Court  was  identified  by 
several  persons,  who  said  they  knew  him  as 
being  one  Bhagbut  Thukoor,  has  also  dis- 
appeared. 

In  the  sequel  Ram  Dutt,  the  present 
appellant,  and  Rung  Lall  tlie  second,  who 
wai<  up  to  that  time  present,  were  sent  before 
the  Magistrate  after  an  enquiry  witich  began 
in  December  1873.  On  the  1st  June  1874 
Ram  Dutt  was  committed  for  trial.  The 
trial  commenced  on  the  2lMt  July.  Charges 
were  framed  by  the  Sessions  Judge  on  the 
24th.  The  assessors  delivered  their  opinion 
on  the  lith  August,  and  the  Seseions  Judge 
delivered  his  judgment  on  the  15th  August 
sentencing  Ram  Dutt,  as  I  have  already  said, 
on  all  the  counts,  to  transportation  for  life 
and  a  fine  of  Rs.  5,000. 

fiam  Dutt's  answer  to  (he  case  bronght 
Against  him  was  that  he  knew  notliing 
of  the  plaint,  or  of  tlie  bond,  or  of  tlie 
cnse,  until  after  the  judgment  of  the 
Moonsifi^,  when  he  says  Rung  Lall  called 
upon  him  stating  that  he  had  lost  a  case  in 
the  Moonsiflf's  Court,  and,  that  in  his  judg- 
ment, the  Moonsifi  seriously  impeached  the 
I  character  of  Ram  Dutt  himself.  Thereupon 
he  introduced  Rung  Lall  to  a  mookhtear 
whom  he  sent  for,  and  that  that  was  the 
whole  of  his  connection  with  the  case.  He 
maintains  that  Rung  Lall,  who  was  afterwards 
presented  to  the  Additional  Judge's  Court, 
was  the  real  appell(int,  and  he  lajs  the  whole 
of  the  present  prosecution  and  the  case 
(Against  him  to  a  person  called  Gunesh  Dutt 
Singh,  who  he  says  is  his  mortal  enemy  and  a 
person  of  considerable  wealth.  But  he  has 
iiot  called  any  witness  and  he  rests  his 
defence  entirely  on  the  weakness  of  the  case 
for  the  prosecution.  The  learned  Counsel, 
'^Iw  appeared  for  the  appellant  here,  com- 
ph'ined  that  the  Sessions  Judge  in  deciding 
this  case  had  not  sufficiently  analysed  the 
evidence  or  shown  its  application  to  the 
several  distinct  heads  of  charge  upon  which 
the  accused  has  been  convicted.  No  doubt 
this  is  so.  In  point  of  form,  the  Sessions 
Judge,  after  considering  the  evidence  at 
great  length,  has  found  Ram  Dutt  guilty  as 
it  were  of  the  whole  case,  and  in  that  way 
has  convicted  him  upon  all  the  counts  or 
bends  of  charge  which  that  case  appears  to 
Iwve  involved.     The  moat  material  witnesses 


in  this  case  undoubtedly  are,  first,  the  pleaders 
who  were  present  in  the  pleaders'  room  on 
the  occasion  when  the  first  Rung  Lall  had 
made  his  appearance,  then  the  mookhtear 
Ram  Gobind  Sahoye,  the  Inspector  of  Police 
Ram  Churn  Roy,  Munoo  Lall  Putwary  and 
other  persons  who  depose  to  the  fact  that 
there  was  no  Rung  Lall  in  Bihinuggur,  and 
then  the  witnesses  Kalinatli  and  Sreepal 
Thakoors  who  speak  to  the  identity  of  the 
second  Rung  Lall  with  Bhagbut  Thakoor. 
As  to  the  Bengalee  gentlemen  whom  I  have 
spoken  of  as  pleaders,  I  think  there  can  be 
no  doubt  that  their  statements  may  in  the 
main  be  relied  upon.  The  same  may  be 
said,  I  think,  of  the  mookhtear  Ram  Gobind 
Sahoye.  It  must  be  borne  in  mind,  and  this 
is  an  observation  whicii  applies  to  most  of 
the  witnesses  in  this  case,  that  this  witness 
was  in  a  somewhat  embarrassing  position,  and 
that  he  gave  his  testimony  under  a  certain 
sense  of  restraint.  All  the  pleaders  and 
otiier  professional  persons  who  were  witnesses 
in  this  case  were  in  a  difficulty  between 
saying  too  much  and  too  little,  and  Ram 
Gobind  in  particular  saw  himself  placed  in 
such  position.  He  was  not  only  implicated 
in  a  case  which  was  dangerous,  but  he  was 
an  unlicensed  mookhtear  who  had  practised 
in  that  capacity  in  the  Civil  Court  and  who 
might  find  himself  in  difficulty  on  that 
account.  With  his  reservation  RamGobind's 
testimony  seems  in  the  main  true.  Ram 
Gobind  proves  that  Ram  Dutt  appellant 
came  to  him,  told  him  that  he.  Ram  Dutt, 
had  lost  a  case  of  his  in  the  Moonsifi^'s 
Court  and  he  required  his  professional 
assistance.  If  we  couple  his  evidence  with 
that  of  the  pleaders  and  with  what  is 
uncont  reverted  as  to  the  conduct  of  Ram 
Dutt  with  reference  to  what  had  happened 
in  the  pleaders'  room,  there  can  be  no  doubt 
to  any  reasonable  mind  that  Ram  Dutt  was 
the  real  prime  mover  in  the  suit,  and  that  it 
was  his  suit  and  no  one  else's.  The  evidence 
of  Rajaram  and  Kanhya  Gope  must  be  taken 
wilh  certain  deductions.  These  persons 
being  of  inferior  status  and  education,  were 
not  able  to  refrain  from  the  common  fault  of 
witnesses  exaggerating  and  making  more  of 
what  was  the  real  truth  in  the  case.  But  I 
am  quite  convinced,  and  so  is  Mr.  Justice 
McDonell,  that  the  statements  of  these  per- 
sons that  the  bond  was  not  given  by  Raj » ram 
and  the  money  was  not  borrowed  by  him  are 
substantially  true,  and  that  the  cnse,  so  far  as 
it  afi*ects  them,  is  absolutely  false  and  un- 
founded. Something  has  been  said  as  to  the 
omission  to  call  Hur  Prosad  who  was  also  a 
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roookhtenr  of  the  defendant  Rnjaram.  It  is 
clear  that  if  Hur  Prosad  bad  been  called  his 
testimony  would  have  been  irapenclied  on  the 
ground  that  he  was  a  partisun,  nor  could  he 
prove  in  this  ease  anything  which  is  not 
made  ou|  in  other  ways.  We  have  then  a 
body  of  evidence  commencing  witii  that  of 
the  Inspector  of  Police  from  which  it  is 
clear  that  there  has  not  been  for  some  yenrs 
past  in  the  villages  Bihinuggur,  Mukrunda, 
&c.,  any  trace  of  Rung  Lall. 

The  Inspector  has  been  allowed  to  muke  a 
f^reat  number  of  statements  which  the  Sessions 
Judge  has  admitted  as  evidence,  but  which  he 
certainly  ought  not  to  have  admitted  as  such. 
This  man,  under  the  orders  of  his  superior,  no 
doubt,  proceeded  to  Bihinuggur  and  several 
other  places,  made  a  greiit  number  of 
enquiries,  and  collected  a  great  number  of 
facts,  which,  no  doubt,  might  be  of  use  to 
him  and  to  the  Police,  but  which  were  not 
properly  evidence  as  could  be  given  in  Court. 
The  Judge  justifies  that  evidence  by  the  8ih 
clause  of  Section  32  of  the  Evidence  Act 
which  is  to  the  effect  that  a  stuiement  be- 
comes a  relevant  fact  when  it  is  made  by  a 
number  of  persons  and  expresses  feelings  or 
impressions  on  their  part  relevant  to  the 
matter  in  question.  The  meaning  of  that 
evidently  is,  that  when  a  number  of  persons 
assemble  together  to  give  vent  to  oiih  common 
statement,  which  statement  expresses  the 
feelings  or'  impressions  made  in  iheir  mind  at 
the  time  of  making  it,  that  statement  may 
be  repeated  by  the  witnesses  and  is  evidence. 
That  certainly  does  not  mean  that  a  Police 
officer  may  go  round,  collect  a  great  number 
of  statements  from  persons  in  different  places, 
and  afterwards  put  those  statements  in  second 
hand  before  the  Court  as  evidence  which 
may  affect  the  result  of  a  criminal  trial. 

As  to  the  principal  evidence  elicited  as 
regards  Bihinuggur,  I  think  the  evidence  is 
admissible.  Then  there  are  several  witnesses, 
Kalinath  Thakoor  and  others,  who  prov» 
expressly  that  the  person  alleging  himself 
to  be  the  real  Rung  Lall  and  who  is  not  now 
present  was  pot  Rung  Lnli,  but  Bhagbut 
Thakoor,  an  old  servant  of  Gopeenath  Baboo, 
and  on  that  point,  it  appears  to  me  that  the 
evidence  is  as  clear  and  convincing  as  it  is 
possible  to  be.  Some  of  the  witnesses  on 
this  point  brought  up  a  book  which  was 
alleged  to  be  the  household  book  of  Gopeenath 
Baboo,  iu  which  the  name  of  Bhagbut  was 
entered  with  those  of  his  other  servants,  and 
there  was  a  great  deal  of  discussion  as  to  whe- 
ther the  book  was  authentic  or  not.  In  fact,  it 
appears  to  me  that  the  book  is  quite  euper- 


fluous,     Bhagbut  immediately  on  his  appear- 
ance in  the  Judge's  Court  was  so  challeogedr 
and  in  fact  the  evidence  as  regards  him  cm 
so  full   and   uncon  trover  ted,   as  leaves    ftt 
matter  quite  plain  without  the  assistance  «l 
any  other  evidence.     These  are  the  principal 
witnesses  in  the  case.     They  appear   to  me 
to  substantiate  the  case  against  the  appeiiiint. 
One  may  do  that  which  is  not  done  by  the 
Sessions  Judge,  and  show  that  witij   certnia 
exceptions  the  facts  really  do  make  out  the 
charges  against  the  prisoner,  bat  those  facts 
must  be  taken  in  an  inverted  way.    The  first 
thing,  no  doubt,   is   the   personation.    It  is 
quite   manifest   that   Bhagbut  Jha  was  not 
Rung  Loll  but  Bhagbut.     It   is  quite  mani- 
fest that  he  was  produced  and  set  up  by  Ram 
Dutt   Chowdhry.     It  is  quite  clear  also,  I 
think  that  the  first  Rung  Lall,  who  presented 
himself  in  the   pleaders'  room,   was  the  re»i 
Rung  Lall,  and    was  the  person  intended  to 
be  described  in  the  plaint  and  the  petitioa  of 
appeal.     That  appears  from  the  facttbithe, 
although   a   resident   of    Mukrunda,  hid  at 
various   times  and  for  long  periods  come  to 
and  lived  in  Bihinuggur.    In    that    way  he 
might  be   described   as   a  resident  of  Bihi- 
nuggur.    It  is   clear  also   that  he   did  not 
Itring  the  appeal.     He  denied  it  on  oath,  and 
I  see  no  reason  to  doubt  that  the  denial  is  true. 
In   these  circumstances  who  was  the  per- 
son who  brought  the  appeal   if  it  was  not 
Rum  Dutt  who  admitted  by  his  conduct  in 
the  pleaders'  room  that  he  was  in  fa^t  the 
prime  mover  in  it,  who  brought  up  the  fiilse 
Rung  Lall,  and  who  was  unable  to  face  the 
real   Rung  Lall  when  he  appeared,  who  also 
on   the  evidence  of   the    mookhtear    Ram 
Gobind  Suhoye  instructed  him  and  also  it 
would  seem  got  the  vakalutnamah  executed. 
That  being   so  what  possible  suggestion  is 
there  as  to  who  could  have  brought  the  suit. 
Evidently   the  person   who  failed  in  the  suit 
would  be  the  person  who  would  appeal  and 
who  did  appeal.     Going  back,  therefore,  frem 
the  first  false  personation  to  the  bringiiy  o^ 
the  appeal,  to  the  forged   vakalutnanA » 
the  filing  of  the  plaint,  and  to  the  boW  on 
which  the  suit  is  based,  .we  think  ttogaiH 
of  the  accused  is   clearly  established.    We 
therefore  find  that  the  person   prodaced  by 
Ram  Dutt  was  Bhagbut  Jha,  and  not  Rang 
Lall;  that  false  evidence  was  given  upon  that 
question  ;  that  there  never  was  any  Rung  Lall 
of  Bihinuggur  ;  that  no  such  person  brought 
the   suit  or  the  plaint ;  that  Rajaram  never 
executed    the    bond  ;   that  the  person   who 
caused    the    false   personation  of  Bhagbnt, 
abetted   the    forgery  of  the  vakalutnamah. 
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Aud  brought  the  appeal  was  Ram  Dutt. 
T^hese  facts  make  out  tiie  1st,  2Dd,  3rd,  4th, 
Ttby  8th,  and  also  the  9th  aud  10th  charges, 
Tvhioh  properly  ought  to  have  been  only  one. 
Xhe  4th  and  the  5th  charges  fail  as  n 
matter  of  course,  inasmuch  as  the  matter  had 
not  gone  up  to  trial  iu  appeal,  and  the  bond 
and  the  plaint  were  not  used  there  so  as  to 
isake  it  the  foundation  for  a  charge. 

As  I  have  already  stated,  a  great  deal  of 
iTrelevant  matter  was  admitted  and  occupied 
the  attention  of  the  Judge  in  these  proceedings. 
Forinstauce,  the  Judge  took  into  consideration 
tlte  proceedings  and  decisions  in  certain  otiier 
suits  against  the  prosecutor  Kajaram  Gope. 
These  proceedings  ought  not  to  have  been 
taken  into  consideration,  because  Ram  Dutt 
-was  uot  a  party  to  them,  and  could  not  pro- 
perly be  affected  by  ihem.  In  like  manner, 
some  parts  of  the  proceedings  before  the 
Additional  Judge  relating  to  this  enquiry 
were  not  receivable  ogainst  Ram  Dutt,  be- 
etoae  he  was  not  present  and  was  not  a  party. 
They  could  not  iherefore  be  used  against 
him  ;  but,  although  as  I  have  said  a  good  deal 
o/ irrelevant  matter  found  its  way  into  the 
case,  although  the  Judge  has  greatly  occupied 
himself  in  adverting  to  matters  of  tiiat  de- 
scription, and  has  gone  out  of  his  way  in  deal- 
ing with  those  matters,  yet  I  think  it  fair  to 
eay  thai  the  Judge's  anxiety  to  get  at  the 
truth  in  this  case,  and  his  desire  to  deal  fairly 
with  it  are  beyond  question,  and  that  the 
prisoner  has  in  no  way  been  prejudiced  by 
the  proceedings  which  took  place.  The 
arguments  and  objections  of  Counsel  have 
been  heard,  admitted,  and  recorded  with 
tedious  manner  and  unnecessary  prolixity, 
and  certainly  ii  does  appear  that  the  Counsel 
on  one  side  at  any  rate,  so  far  from  assisting 
the  Judge  iu  this  prolonged  and  difficult  trial, 
rather  embarrassed  and  perplexed  him.  The 
gentleman  to  whom  1  refer  is  not  an  advocate 
of  this  Court.  If  he  had  been  it  might  have 
been  desirable  that  we  should  take  further 
uotle^  of  his  conduct. 

One  other  matter  before  stating  our  final 
decision  in  this  case  it  is  necessary  to  advert 
to.  Great  stress  is  laid  by  Mr.  Woodroffe  on 
the  opinion  of  the  assessors.  Boih  the  asses- 
sors considered  that  the  accused  was  entitled 
to  an  absolute  release.  Now  I  am  bound  to 
say  that  the  assessors  in  this  case  were  not 
very  judiciously  chosen.  Regard  being  had 
to  the  nature  of  the  case,  to  the  persou  who 
was  tried,  to  the  nature  of  the  evidence  to  be 
brought  against  him,  and  to  the  public  feel- 
ing which  must  have  been  considerably 
excited,  I  think   the  assessors  ought  not  to 


have  been  pleaders.  They  ought  not  to  have 
been  natives  of  Bengal.  They  ought  not  to 
have  been,  as  the  Judge  describes  them,  young 
men  fresh  from  College,  devoid  of  experience 
and  rather  theoretical  than  practical  men^ 
They  ought  to  have  been  persons  of  indepen- 
dent condition  in  life,  men  of  judgment  and  of 
experience.  The  result  has  been  precisely 
what  might  have  been  expected  from  the  selec- 
tion. Their  opinions  no  doubt  are  conscien- 
tious ;  and,  if  we  make  some  allowance  for  the 
situation  m  which  they  found  their  place, 
not  unfair,  but  they  are  rather  specious  than 
sound.  Tiiey  appear  to  have  been  placed 
in  a  false  position  by  the  Judge,  ha?e  put 
questions,  raised  obji^ctions,  and  done  other 
things  which  their  situation  did  not  require;^ 
and,  on  the  whole,  we  think  that  their  opi- 
nion ought  not  to  influence  our  decision  in 
the  case.  We  agree  with  the  Judge,  and 
find  that  the  prisoner  has  been  properly  con- 
victed on  the  heads  we  have  mentioned,  but 
we  also  think,  notwithstanding  all  that  the 
Judge  has  said,  and  even  if  we  take  into 
consideration  some  things  which  he  ought 
not  to  have  considered,  that  the  punishment 
given  in  the  case  is  greatly  beyond  what  is 
necessary.  Regard  being  had  to*  the  situ- 
ation aud  life  of  the  accused  and  to  the 
whole  circumstances  of  the  case,  we  think 
that  a  sentence  of  transportation  for  seven 
years  and  fine  of  Rs.  1,000  will  meet  the 
requirements  of  the  case.  We  reduce  the 
sentence  accordingly.  The  transportatioik 
will  be  under  Section  59  of  the  Code  in  lieu 
of  imprisonment. 


The  20th  February  1875, 

Present : 

The  Hon'ble  J.  B.  Phear  and  6.  G.  Morris^^ 
Judges. 

(Miscellaneous  Case.) 

Kali  Prosunno  Bagchee,  Petitioner. 

Mr.  M,  M,  Ghose  and   Baboo  Greeja  Sun- 
hur  Mojoomdar  for  Petitioner. 


Under  s.  471,  Criminal  Procedure  Code,  the  Court 
must  first  make  a  preliminary  enquiry  to  satisfy  itsell 
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The  27th  Febraary  1875. 
Present : 
The  Hon»ble  F.  A.  Glover  nnd  Ro 
Chunder  Mitter,  Judges, 

Right     of    Private    Distraint^ Act   X 
8.  1 1 6—  Resistance  oj  Distraint — JntUa 
Code  ss.  79,  97,  and  99. 

Reference  to  the  High  Court  under  a 
296  of  the  Code  of  Criminal  Pro 
by  the  Sessions  Judge  of  CutiacL 

The  Quoen 


Kanhai  Shall u  and  others. 

A  zemindar  is  justified  in  ezerclsmg  hit 
l)rivate  distraint  of  crops,  if  he  baa  served  tfaed 
with  written  notices  under  Act  X  of  1859  i^lJ 
ill  such  a  case,  ryots,  who  knowingly  resisithed 
lire  not  protected  by  the  Penal  Cc^e,  s.  79.  Bi 
zemindar's  people  enter  upon  crops  with  ifitt 
distraining  without  notice,  the  ryot-owners  are 
in  considering  such  action  as  trespass. 

Quare.-'Would  the  ryots  in  the  l&tter  case 
lected  by  the  provisions  of  the  Penal  Code,  83.S 
in  preventing  the  distraint   and    confining 
employed  to  make  it  ? 

Reference. — The  genernl  facts  of  I 
have   been   so   fully   detailed  by    thi 
Magistrate  in  his  judgmeut  and   io 
planation  submitted  by  him  that  the 
not  now  be  recapitulated. 

I  have  firstly  to  state  that  this  n 
does  not  apply  to  the  conviction  of 
Shnhu  prisoner  No.  1.  His  crop  hi 
distrained  under  the  authority  of  i 
(t  may,  therefore,  be  safd  that  he  hi 
rightly  punished  for  jorniug  with  ot 
putting  certain  persons  under  wrong! 
trniot.  No  illegality  had  been  conoia] 
far  as  he  was  concerned,  and  be  coi 
like  the  other  prisoners  consider  ti 
property  at  any  rate  was  being  i 
appropriated.  Under  such  circumstai 
should  have  abstained  from  any  intei 
of  any  kind. 

With  reference  to  the  other  priso 
am,  looking  to  the  whole  circumstu 
the  case,  strongly  inclined  to  belrei 
their  sole  object  was  ac  once  to  bring 
notice  of  the  proper  authorities  at  ( 
what  the  Joint  Magistrate  admits  t 
been  very  sharp  practice  on  the  part  o 
landlord  which  they  ''owing  to  a  n 
of  fact  bona  fide  believed  themselves  ji 
by  law  in  resisting."  (  Vide  S.  79  of 
Code.) 
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That  sharp  practice  is  correctly  described 
by  the  Joiut  Magistrate  ip  the  followiog 
wortls  : 

"  The  real  fact  appears  to  me  to  be,  thai 
having  secured  the  presence  of  the  peon  as 
the  representative  of  the  civil  power,  the 
zemindar  or  his  subordinates  thought  that 
by  talking  the  opportunity  of  distraining 
the  crops  of  other  defaulters,  while  the  peon 
was  i^ctiially  on  the  ground  superinteuding 
the  distraint  of  Kanhai  Shiihu's  crop,  theii 
private  distraiat!^  would  have  an  appearauc 
of  autiiority  which  would  probably  prevent 
auy  resistance  on  the  part  of  the  ryots." 

It  is  in  eviileiice  that  when  the  reapers 
who  accompanied  the  peon  begnu  to  cut 
crops  other  thnn  those  of  Kanhai  Shahu,  the 
villagers  naturally  enough  inquired  on  what 
authority  this  was  being  done,  and  ot^jected 
.to  such  a  proceeding,  when  they  found  that 
the  peon  had  only  been  deputed  to  cut 
EaDhai'a  crop.  Neither  the  peon  nor  the 
zemindar's  people  attempted  to  explain  that, 
K%  notices  of  demand  had  been  served  on 
Fakir  Sahu  and  others,  their  crop  also  could 
be  cnt  in  the  exercise  of  the  right  of  private 
distraint.  Neither  was  it  alleged  that  crops 
could  be  cut  without  notice.  The  gomashta 
of  the  I'Midlord,  one  Gokul  Mnhanty,  used 
taunting  words  (vide  evidence  of  Chowkidar 
Rflghu  Swain  in  Joiut  Magistrate's  notes) 
**  A\\  will  be  cut.  What  are  one  or  two  ?" 
The  peon,  although,  as  the  Joiut  Magistrate 
snys,  there  ia  little  doubt  that  lie  heard  obj«'C- 
tions  made  by  jFakir  Siihu  to  v^hat  seemed 
an  attempt  to  cut  the  crops  wholesale,  made 
no  effort  to  ascertain  whether  the  landlord 
had  issued  notices  about  the  crops  which 
were  not  alluded  to  in  his  the  peon's  perwan- 
nnh,  nor  did  he  explain  clearly  that  he  had 
nothing  to  do  with  those  crops.  I  am 
decidedly  of  opinion  that  the  behaviour  of 
tlie  gpmashta  and  the  peon  was  of  a  nature 
Vikely  to  induce  ignorant  peasants  to  believe  i 
UuLt  the  landlord,  with  the  assistance  of  the 
peoo,  was  about  to  attempt  a  wholesale  cut- 
liog  of  ci^ops  ( though  unauthorized  by  the 
Collector)  with  a  view  to  striking  terror  into 
their  ininds  and  getting  the  better  of  them 
in  the  dispute  about  enhanced  rents  which 
was  admittedly  going  on. 

Not  only  is  there  reason  to  believe  that 
the  villagers  were  induced  to  think  that  the 
landlord  was  acting  illegally  and  oppressively, 
but  they, acted  exactly  as  persons  who  had 
formed  suoh  an  opinion  would  act.  They 
did  not  try  to  drive  away  the  distraining 
party  or  the  peon  or  to  rescue  the  crop,  but 
simply  insisted  on  the  reapers  finishing  their 


work  and  going  into  Cuttack  with  the  cut 
grain.  On  arriving  at  n  certain  bridge,  the 
reapers  refused  to  go  on.  No  violence  was 
then  used,  but  the  landlord's  party  and  the 
peon  were  detained,  and  the  Police  were 
duly  informed  of  the  fact  by  two  of'  the 
villagers.  It  is  true  that  the  Police  were 
not  told  that  a  collectorate  peon  was  in 
custody,  but  as  they  insisted  on  keeping  him 
at  the  bridge,  it  is  obvious  that  there  was  no 
attempt  to  conceal  his  arrest. 

If  the  above  view  of  the  facts  disclosed  by 
the  record  is  correct,  it  follows  that  the  acts 
of  the  villagers  fall  under  Section  79  of  the 
Penal  Code,  even  if  it  be  assumed  as  is  done 
by  the  Joint  Magistrate,  that  the  villagers 
had  no  right  to  resist  the  cutting  of  crops 
other  than  those  of  Kanhai,  although  not 
included  in  the  peon's  perwannah  and 
although  no  notices  of  demand  had  been 
issued  under  Act  X  of  1869.  The  conduct 
of  the  zemindar's  people  and  the  peon  was, 
I  think,  such  as  was  likely  to  cause  a  mistake 
of  fact  on  the  part  of  the  tenants  ;  that  is,  to 
make  them  believe  that  the  landlord  was  not 
exercising  a  right  of  private  distraint,  but 
ingeniously  abusing  the  aid  granted  to  him 
by  the  Collector  against  Kauhai  alone  in 
order  to  cut  the  village  crops  wholesale  in 
an  oppressive  and  high-handed  manner.  If 
there  was  (as  I  maintain  from  the  evidence 
on  record)  such  a  mistake  of  fact,  the  conduct 
of  the  villagers  of  Semngar,  in  redtrainiog 
without  unnecessary  violence  both  the  dis- 
tiainiiig  party  and  the  colh  ciorate  peon  and 
trying  to  bring  them  into  Cuttack  along  with 
the  crops  cut,  may,  in  my  opinion,  well  be 
held  to  fall  under  Section  79  of  the  Penal 
Code.  Uriya  peasants  are  veiy  often  igno- 
rant of  law,  and  it  is  not  a  matter  of  surprise 
ihat  they  should  have  taken  a  somewhat 
primitive  but  very  effective  method  of  at 
once  bringing  to  the  notice  of  the  authorities 
close  by,  oslensively  aggressive  proceedings 
on  the  part  of  their  landlord,  tlie  possible 
technical  legjdity  of  which  had  been  neither 
alleged  nor  explained. 

On  the  above  grounds  I  think  that  the 
conviction  sliould  be  quashed  ;  but  should  the 
High  Court  be  of  a  ccmtrary  opinion  as  to 
the  applicability  of  Section  79  of  the  Penal 
Code,  I  have  further  to  submit  that  there 
should  be  a  further  inquiry  as  to  whether 
notices  of  demadd  had  been  duly  served  in 
accordance  with  the  provisions  of  Act  X  of 
1859  on  Fakir  Sahu,  the  cutting  of  whose 
crops  in  addition  to  those  of  Kanhai,  first 
gave  rise  to  the  disturbance,  if  such  a  name 
can  be  given  to  the,  on  the  whole,  remarkably 
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pnrt  of  the  case,   nor  does  the  Judge  seem 
to  contest  the  point.     If.  would  *>e   hard   now 
perhaps  fo   remit   these  two   persons  to  jail 
wliilat   the    further  enquiry   ordered   by  tliia 
Court  is   pendiiiff,  and   the  result    of  which 
would  no  doubt   influence  me  in  any  award 
of  puuishnient,  and,  under  the  provisions  of 
Section  297,  Code   of  Criminal  Procedure,  I 
irould    allow    these  men   to  he   at  large  on 
bill  ;  but  tbis  must  be  considered  as  a  dis- 
tinct order  of  this  Court  made  wirh  jurisdic- 
tion, and  not  as  a  confirmation  of  the  Sessious 
Judge's  order,  which  was  one   made   without 
jurisdiction  ;   and  I  think  it  due  to  the   Joiut 
Magistrate,  who  has  acted    throughout  these 
proceed intjs  in  a  very  proper  way,  to  declare 
that  his   objections  to  the   Sessions  Judge's 
order  releasing    the   accused  on    bail,    were 
not  without  foundation. 
MHler,  J. — I  concur. 


The  2ud  March  1875. 

Present  : 

The  Hon'ble  P.  B.  Kemp  and  E.  G.  Birch, 
Judges^ 

Contractor — Public  Works  Department — Cheat- 
ing-^  Act  XLV  of  1860  s,  420. 

The  Queen 

versus 

Knlipuddo  Foramanick,  Appellant. 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  Midnapore  on  a 
charge  of  cheating. 

Mr.  R.  T.  Allan  nnd  Baboo  Radhiha  Churn 
Mitter  for  Appel  I  n  n  r. 

A  contractor  in  the  Public  Works  Department  who 
WW  charged  with  cheating;  in  respect  of  a  sum  of  money 
*hich  he  received  on  account  for  work  which  it  was 
*^Wed  he  had  not  then  finished,  was  acquitted  on  the 
widence,  because  it  was  not  proved  (1)  that  there  was 
« lilse  pretence  made  use  of  by  accuse<l  ;  (2)  that  he 
knew  he  was  making  use  of  a  false  protence  or  that  he 
intended  to  defraud  ;  (3)  that  the  Public  Works  Depart- 
ment were  deceived  by  the  pretence  on  account  of  their 
belief  in  ita  truth ;  and  (4)  that  the  accused  received 
tbe  money  with  the  intention  of  causing  wrongful  loss 
to  the  Government. 

Kemp,  J. — The  accused  lias  been  con- 
victed under  Section  420  of  the  Indian 
Penal  Code  of  the  offence  of  cheating,  and 
has  been  sentenced  to  one  year's  rigorous 
imprisonment.  The  assessors  were  for  ac- 
quitting the  prisoner,  but  the  Judge  differed 
from  their  opinion,  and  convicted  him.  The 
accused  is  a  contractor  and  so  far  as  we  can 


judge  from  the  record,  it  appears  that  he  has 
had  extensive  dealings  as  a  contractor  with 
the  Public  Works  Department,  and  from  the 
contracts  which  are  on  the  record  it  seems 
that  he  has  hitherto  borne  a  good  character 
as  a  contractor.  The  contract  with  which 
we  have  to  deal  in  this  case  is  on  the  record, 
and  it  appears  that  the  accused  contracted 
to  raise  the  right  embankment  of  the  Cossye 
Nuddee  from  Ryepore  to  Bejapore  or  from 
the  23rd  milestone  to  the  80th  milestone. 
The  distance  is  said  to  be  8  miles.  He  was 
to  receive  for  earthworks  done  by  him  at  the 
rate  of  2  Rs.  per  1000  cubic  feet,  for  dress- 
ing at  the  rate  of  4  annas  per  1000  cubic 
feet,  and  for  turfing  at  the  rate  of  12  annas 
per  1000  cubic  feet.  Now  it  is  important 
in  this  case  to  consider  the  conditions  of 
this  contrnct.  They  are,  that  the  work  is  to 
be  subject  to  the  approval  of  the  Executive 
Engineer  for  the  time  heing  or  his  subdivi- 
sional  officer,  whose  decision  as  to  the  rate  of 
progress  and  the  quality  of  work  or  material 
shall  be  final.  Then  the  2nd  condition  is  a 
veiy  important  one,  and  runs  thus.  The 
quantity  of  work  executed  shall  be  measured 
and  payments  made  after  certain  intervals, 
for  in  the  contract  is  to  be  found  the  word 
**  every,"  and  the  number  of  days  is  left 
blank,  and  an  inquiry  is  to  be  made  into  the 
quantity  of  work  done  at  intervals.  And  it 
is  further  stipulated  that  on  the  completion 
of  the  work  or  determinatiou  of  the  agree- 
ment, a  final  measurement  will  be  made  and 
the  account  sliail  be  adjusted  accordingly, 
and  that  the  measurement  will  be  made  by 
borincrs  on  the  emhnnkment,  and  l-7ih 
deducted  for  settlements.  It  is  alleged  by 
the  prosecution  that  the  accused  received  on 
the  21st  of  December  1873  Rs.  430-4-3,  and 
that  in  receiving  this  sum  he  has  committed 
the   offence   of  cheatinor. 

On  referring  to  Exhibit  A  upon  which  the 
chnrge  in  the  present  case  is  founded,  we  find 
that  it  is  certified  that  26,99,365  cubic  feet 
of  earthwork  were  completed  and  charged  for, 
that  quantity  of  work  amounting  to  Rs.  5,398- 
11-6  at  the  rate  of  2  Rs.  per  1,000  cubic 
feet.  Then  there  is  a  deduction  for  work 
done  by  another  contractor,  Haran  Chunder 
Mozoomdar,  7,45,752  cubic  feet  amounting  to 
Rs.  1,491-7-3  at  the  same  rate  of  Rs.  2  per 
1 ,000  cubic  feet,  and  the  balance  after  that 
deduction  would  be  Rs.  3,907-4-3.  On  the 
back  of  Exhibit  A  we  find  a  certificate  by  the 
Sub-Divisional  Officer  Kali  Dass  Dass,  Sub- 
Overseer,  to  the  effect  that  the  foregoing 
claim,  that  is  to  say,  the  claim  set  out  on  the 
other  side  of  the  ceriificate,  is  correct,  that 
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before  this  Coart  can  convict  a  prisoner  of 
tbe  offence  of  cheating.     In  the  first  place 
I    think   there  roust    be   a'  false    pretence 
nuide  use  of  by  the  nocused.     Then  I  think 
that  tbe  person  making  use  of  such    false 
pretence  must  know  that  that    pretence  is 
false  ;   3rdiy  there  must  be  an   intention   to 
defraud  ;  4thl7  the  owners  of  the  property,  in 
ibis   case   the   Public   Works   Department, 
roust   have   been   deceived   bj  the  pretence 
in  consequence  of  their  belief  in  its  trnth  ; 
and  lastly,  that  the  property  so  obtained  is 
such  as  is  contemplated  by  the   Code.     Now 
in  Ibis  case  the  property  obtained  is  a  sum 
of  money  from  the  Public  Works  Depart- 
ment.    Tiiere  is  no  evidence  tbnt  at  the  time 
the  accused  received  this  small  sum  of  Rs.  430 
on   account  he  knew  that  he  was   making 
oae  of  a  false  pretence,  namely,  that  he  was 
stating  that  the  work  had  been    completed 
as  in  the  certificate  Exhibit  A,  knowing  such 
statement  to   be  fiilse.    There  is  also  in  my 
opinion    no   evidence   of    his     intention    to 
defraud  the  Public  Works  Department,  nor  do 
I  think  tliat  there  is  sufficient  evidence  to 
show  that  the  officers  of  the  Public  Works 
Department  were  deceived  by  the  conduct  of 
tJie  accused  and  that  they  parted  with  this 
money,  namely,  Rs.  430-4-3,  in  consequence 
of.  their  belief  in  the  truth  of  the  statement 
made  by  the  accused.     Tlien  I  do  not  think 
that    the   element   of  dishonestly    obtaining 
this  money  iias  been  made  out  against  the 
accused,  that  is  to  say,  that  he  received  this 
money,  to  use  the  words  of  the  Code,  <<  with 
intention    to   cause   wrongful    loss"  to  the 
Government.     It  appears   clear  that   there 
have    been  many   transactions  betweeu  the 
accused  and  the  Public  Works  Department 
-with  reference  to  contracts  undertaken   by 
the  accused  ;  that  there  has  been  a  running 
account  going  on ;  that  the  accused  has  from 
lime  to  time  received  sums  on  account,  and 
we  have  the  fact  which  cannot  be  lost  sight 
of,  that  he   is   now    prosecuting   his   claim 
against  the  Public  Works  Department  for  a 
very  iarge  sum  of  money.     I  say  nothing  as 
to  whether  his  claim  is  a  just  one  or  not,  but 
we  iiave  the  fact  staring  us  in  the  face  that 
be  is  prosecuting  a  heavy  claim  against  the 
Public    Works   Department  and    that    this 
charge  was  brought  only  three  days  before 
the    institution   of   the   civil   suit     by    the 
aceused   and  long   after  the   test   measure- 
ments made  by  Mr.  Kimber,  for,  as  already 
stated,  nearly  a  year   had  elapsed  between 
the   completion  of  the  contract  and  the  time 
when  the  work  wns  tested.     We  have  also 
mention  made  by  Mr.  Kimber  in  his  evi- 


dence of  a  heavy  flood  having  occurred 
during  that  interval. 

On  the  whole  caso  I  am  not  satisfied  with 
the  evidence  adduced  by  the  prosecution  in 
this  case,  and  I  think  the  prisoner  is  entitled 
to  an  acquittal.  I  therefore  direct  his  im- 
mediate release.  The  conviction  and  sentence 
are  set  aside. 

Birehf  J, — ^I  have  gone  carefully  through 
the  evidence  in  this  case,  but  as  I  find  tliat  a 
civil  suit  is  at  this  time  pending  between 
the  prisoner  and  Government  regarding  this 
and  other  accounts,  I  refrain  ft*om  making 
any  observations  upon  the  evidence  in  this 
case,  which  I  otherwise  might  consider  it 
necessary  to  do.  I  think  it  sufficient  to  say 
that  upon  a  careful  consideration  of  the 
evidence  adduced,  I  am  of  opinion  that  it 
does  not  establish  the  offence  of  cheating, 
and  I  concur  with  my  learned  colleague  in 
holding  that  the  prisoner  should  be  imme^ 
diately  released. 


The  4th  March  1875. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  F. 
McDouell,  Judges. 

Breach  of  the  Peace — Possession — Land  Dispute 
—  Jurisdiction — Document-^  AgreemetU-^  Act  X 
of  1872  «.  530. 

(Miscellaneous  Cuse  No.  185  of  1874.) 
Bejoy  Nath  Ghatterjee,  Petitioner^ 


The  Bengal  Coal  Company  Limited, 
Opposite  Party. 

Messrs.  J.  H.  A.  Branson  and  C  Jackson 
and  Baboo  Bama  Churn  Mookerjee  for 
Petitioner. 

Mr.  J.  T.  Woodroffe  for  Opposite  Party. 

The  possesflion  in  regard  to  which  the  Magistrate's 
Jarisdiction  under  s.  530  of  the  Code  of  Criminal  Proce- 
dore  should  be  exercised  most  be  of  a  real  and  tangible 
character. 

When  a  party  claims  under  a  document  or  agreement 
the  right  of  doing  certain  things  over  a  large  extent  of 
territory,  the  performance  of  acts  under  such  alleged 
right  in  one  portion  of  the  ground  over  which  the  right 
extends,  although  it  may  be  good  and  sufficient  for  the 
purpose  of  keeping  alive  that  right  so  as  to  be  an  answer 
to  the  plea  of  limitation  raised  in  a  civil  suit,  is  not  of 
itself  a  sufficient  possession  on  which  the  Magistrate*! 
order  under  s.  530  may  be  based  for  the  purpose  of  for- 
bidding in  a  distant  locality  acts  not  necessarily  in  con- 
flict  With  such  possession  though  at  variance  with  the 
right. 

Jackson^  J. — Ws  have  given  this  case  very 
careful  oonsideratioo,  because  while  on  oh<) 
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hand  we  nre  anxioas  oot  to  undiilj  tie  the 
hands  of  the  Magistrntes  who  are  responsible 
,  for  maintaining  the  pence^  on  tlie  other  hand 
this  Conrt  has  alwnjs  so  construed  the 
provisions  of  Section  530  and  the  oorrespond- 
iDg  provisions  of  earlier  enactments  on  the 
same  subject  as  to  tnke  oare  that  tlie 
Magistrates  do  not  volunteer  decisions  on 
questions  properly  cojrnizable  bj  other  Courts 
and  unnecessarily  complicate  investigations 
which  afterwards  take  place  in  (hose  Courts. 
The  present  case  relates  to  a  dispute  regard- 
ing the  right  to  dig  for  coal  on  some  land 
comprised  within  the  limits  of  Monzah 
Nimcha,  whicli  belongs  to  the  proprietors 
under  whom  both  thn  contending  parties 
claim.  The  complainants  before  the  Mtigis- 
trate  were  the  officers  of  the  Bengal  Conl 
Company,  and  they  alleged  them^^elves  to 
kave  been  in  absolute  possession.  1  ufle  the 
words  of  the  mannger  of  the  Company 
himself,  because  thny  appear  to  have  l>een 
spoken  with  great  emphasis  and  upon  oath  : — 
"  We  are  in  possession  of  the  whole  of  the 
"  land  in  the  village  as  surveyed  by  the 
"  Company's  surveyor."  Mr.  Pell,  who  is 
also  the  manager  of  the  Company,  make:} 
also  these  statements  : — "  The  Company  is 
"  in  possession,  as  respects  under-sround 
^'rights  of  the  whole  of  the  village  of 
**  Nimcha  :  not  only  of  800  beegahs.  I  look 
^  upon  Mr.  De  la  Goumeuve's  proceeding  of 
*'  September  1872  as  not  being  nn  investiture 
**  or  acquisition  of  possession,  bnt  ns  an  act 
**  done  in  pursuance  of  previous  and  acknow- 
"ledged  possession."  In  cross-examination 
he  says  : — "  We  are  in  possession  of  the  whole 
*'  of  the  land  in  the  village  as  surveyed  by 
**  the  Company's  surveyor."  Again  he  says 
in  answer  to  the  question  "  you  thought  you 
*'  were  in  possession  of  the  whole  villagt^  ?" 
"  I  know  we  are.  I  did  not  think  about  it." 
The  pottah  under  which  the  Bengal  Coal 
Company  advances  this  claim  is  with  the 
papers  of  the  case,  and  it  becomes  necessary 
to  advert  to  it,  because  the  Joint  Maj^istrate, 
although  by  the  terms  of  Section  530  he  is 
directed  to  proceed  without  reference  to  the 
merits  of  the  claims  of  any  pany  to  a  rlgiit 
of  possession,  to  enquire  and  decide  which 
party  is  in  possession  of  the  subject  of  dispute, 
says: — '*  On  the  fair  presumption  that  posses- 
*'sion  lies  where  it  ought  to  lie,  two  leases 
"  have  been  put  in  and  considered,"  and  the 
Magistrate  thereafter  enters  pretty  fully  into 
a  consideration  of  tlie  terms  of  the  Company's 
lease  with  which  he  considers  the  possession 
of  the  Company  to  be  in  entire  accordance. 
He  says  :— "  One  of  these,  granted  to  the 


*•  Bengal  Coal  Company  aboat  18  yean^ 
'*  confers  (according  to  my  sainmary  bier* 
^*  pretation)  upon  them  the  mineral  lib 
**  underneath  the  whole  of  the  estate,  ib. 
'*ever  mi^ht  be  its  area.  ThiC  treii 
*'  (incidentally  as  I  think)  mentioned  s 
<*  being  800  beegahs,  but  the  essential  piru 
*^  of  the  grant  seem  to  me  to  be  die  words 
"  'aft?^  and  ?tftf  (all  that  we  hare  is  given 
"  to  you),  the  words  '^Wc^  C^^ft^ffe? 
"  Jf  '^^  wfmis  ^ir^Tl  ^  ^fiic^  ft  ^^ 
**  ^\rn<  ^,    and   the   omission  of  any  inch 

"expression   as   we  give  you  800  beegalw 
"out  of  our  estate."     Then  he  refer*  to  the 
absence  of  certain  other  words  which  «em 
to    him    to    be  signifiGant.    Now  ihe  light 
that   we   had    into    the    pottnh  dario;  the 
argument   led  me  to   be  doubtful  u  to  the 
Ma<Tistrate's   interpretation   of  it   1  hiw 
therefore  read  it  very  cnrefilly  tiauMtiiing, 
and    it  s^eems   to  me    tli>it  thn  Maji^tMeu 
entirely  in   error   as  to  the  true  mewuBj  i 
the    pottah.      It     is     in     these    wordi;- 

^^  fsHTFl  ?W  ^rWonr  ?^fC^  «Tftl  ^^OT  'Wt^ 

^^rtTR'rt^l"  It  starts  with  tlie  recitil  tint 
out  of  the  resumed  lakherRJ  village  of  Nimdw, 
which  is  in  the  possession  of  tlie  owners,  66 
beegahs  have  been  settled  with  Mr.  Domcb- 
midt,  and  with  that  exception  neither  be  nor 
any  other  person   has  got  any  concern  with 

the  land.     ^^  c^  i[C^  j^  5«»  f^  ^f^^ 

Accordingly  he  says,  with  the  exceptiw  " 
the  66  beegahs,  the  whole  of  the  coill«« 
within  the  village  is  in  our  hands,  nuitB^ 
was  negocintion  going  on  iu  re^*** 
settlement   of  that   with   yon.  *^>^*^ 

**  ft^  ^c?  ^rtf%  v  irtcOT  i^  ^  ^^ 


<<4«  few  'ntrtu   8**   few    ^'^ 


*lfi* 


reserving  the  aforesaid  66  beegalts  o^  ^" 
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out  cf  the  coal  land  of  the  said  village,  the 
remaining  estimated  area  of  about  800 
beegahs  of  puieet  danga  (that  is  waste 
elevttted  laod)  of  the  Tillnge,  iaclusive  of 
pits  excavated  bj  myself,  is  let  to  jou  in 
mokuiToree  at  the  rate  of  8  annus  a  beeguh ; 

for  tlie  sum  of  Rs.  400,  with  *t*l  or  consider- 

ation    at  a  like    amouut.    *^  ^ft?J  *t?J  ^fff?r*t 

**  ^tf^  f*fb<iN  ^^<^l^  ?f?rc^  I  *'  After- 
wards, on  measurement,  if  the  land  should 
turn  oat  to  be  more  or  less,  tht  reupon  there 
will  be  adjustment  of  the  rent,  and  you  will 
pay  the  rent  which  will  be  fixed,  by  regular 
instalments.  There  is  then  a  provision  for 
the  payment  of  interest  if  the  rent  be  not 
paid    on   due   dates.     It   is    then   stipuhited 

^'  ^\W4  %  **   that  is,  you  shall    not  be   at 

liberty  to  make  any  objection  as  to  the  pay- 
ment of  rent  on  the  ground  of  your  having 

dug   or    not    dug    coals.     ^  iff^  iT"^  ^^ 

**  aT^CA^  I "  You  are  to  enjoy  from  generation 
to  generation  the  under-o^round  and  over- 
ground rights  of  the  land  in  question  by  the 
^'gg'ng  of  coals  and  i»y  the  ereciion  of  build- 
ings according  to  your  wishes.  ^  §*tC?rt^  ^Wnn 

**  fe^  ^M^^  ^(ML<f^  ^Xl<^  ^  I  "  There  is  to 
be  no   alteration  in  the   rate  of  rent  above 

mentioned.      **«r1?r     «WH     ^If**!    C^    aTt^ 

**  •*l*^fit^ «  ^*pnrl  fCT?  fft^  ^Mh^I^  c^^t^ 
•^  4iHf^  5n^  ^  ^|ftc«»'  ^rl  I  "  You  are  not  to 
hmve  any  concern  with  the  rice  growing  laud, 
viz.,  salee,  soona  and  oodbasloo  or  with 
lands  reserved  for  buildings,  gardens  or 
(aaksy   or  with   the   trees  growing   on    the 

estate*  **  ^   ^**ft^%   ^^W   ^U>^    «rf^  §*t^ 

Cows  and  buffaloes  are  to  be  allowed  to  graze 
over  the  waste  and  elevated  lauds  under  settle- 
ment in   the   same   manner  as  heretobefore. 


"  •rl  I  "  The  trees  over  the  roads  are  to  continue 
us  they  are  without  any  objection  being  raised. 

**  ^|f^c<t<p  ^rt^  ^♦ff'T  *5l*lU   4|fl^l3J  ^fflW  ttt^ 

"  B^Fit^cii^  iTt^  '^^fnivs  CT^rti:5(  ^5rt^KF^  ^^^ 

<<  ^fftrfc^  ^^^  ^f^  5d,  ^R»i^  v&l^lc^  ^Mlfi^ 

<<  «rf^    CTti?i  ^5W?i  <J^  'Tt^^s^rtfir  ^f?rnH  i" 

This  is  a  very  important  provision,  and  it 
has  been  very  seriously  misconceived  by  the 
Magistrate.  It  is  this,  that  should  necessity 
arise  for  making  gardens  or  tanks  within 
the  danga  puteet  land  settled  with  the  Coal 
Coin^iany,  the  proprietors  shall  be  at  liberty  to 
make  or  cause  to  i^e  made  such  gardens  or 
tanks,  and  that  there  shall  be  no  objection 
made  ;  but  it  is  provided  that  ou  the  lands  so 
taken,  tiz.^  for  the  purpose  of  making  gardetis 
or  tanks,  Uie  landlord  shall  not  be  at  liberty 
to  dig  for  coals,  but  that  the  coals  shall 
remaiu  the  Company's  property.  Then  it 
goes  ou, — if  the  Company,  for  the  purpose 
of  carrying  on  the  trade,  find  it  necessary  to 
make  i*oads  for  carts,  they  may  do  so,  and 
there  will  be  no  oi>jection  ;  but  if  it  be 
necessary  for  that  purpose  to  take  cultivated 
land,  they  shall  pay  for  such  land.  Nothing 
can  be  clearer  upon  the  terms  of  that 
document  than  that  all  that  the  Coal  Company 
took  under  the  grant  was  the  right  to  dig 
for  coals  under  such  portion  >  of  the  estate 
as  might  be  found  fit  for  the  purpose,  and 
which  for  the  moment  was  estimated  at  800 
beegahs,  and  to  erect  siich  buildings  and  make 
such  roads  as  they  thou<:ht  necessary  for 
that  pnrpose.  The  above  grant  is  moss 
distinctly'  limited  to  purposes  ancillary  to 
the  working  of  coal  underground.  Now, 
It  is  admitted,  and  it  appears  from  the  map 
put  in  by  the  Coal  Company  themselves,  that 
the  working  of  coul  under  this  ground  is  as 
present  limited  to  some  seven  acres.  The 
manager  says  that  he  had  no  idea  that  the 
area  of  the  villaore  exceeded  800  beegahs,  and 
that  he  supposed  that  the  907  acres,  of  which 
the  area  really  consists,  must  have  been 
beegahs.  -  It  is  exceedingly  difficult  to  believe 
that  a  geutleman,   who  is  fit  to  hold    the 
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The  19tU  March  1875. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  G.  G.   Morris, 

Judges. 

Whipping — Act  VI of  \S64s.  7 — Sessions  Judge 
—  Procedure  —  Alteration  of  Sentence  once 
signed— Act  X  of  1872  *.  464. 

Iteference  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  Procedure 
by  the  Sessions  Judge  of  Moorshedabad. 

The  Queen 

versus 

Poran  Mai. 


Under  Act  VI  of  1864  a.  7,  a  sentence  of  whipping 
camiot  be  superadded  to  one  of  imprbonment  where  the 
imprisonment  is  for  more  than  five  years.  A  Sessions 
JiMlge  has  no  power,  under  s.  464,  Code  of  Criminal  Pro- 
cedure, to  alter  or  set  aside  a  conviction  and  sentence 
once  made  and  signed  by  him. 


Reference. — In  tlie  case  of  The  Queen  v. 
Poran  Mnl  and  fifteen  others  tried  for  dacoiry 
on  the  22nd,  23rd,  and  24ili  ultimo,  Poran 
Mai  was  convicted  by  the  jury  of  the  offence 
cliarged  ;  and  further  pleaded  guilty  to  a 
previous  conviction  for  dacoity  in  1863, 
upon  which  occasion  he  was  sentenced  to 
ten  years'  rigorous  imprisonment,  which 
sentence  he  underwent. 

Under  these  circumstnnces  I  sentenced 
bim  to  ten  years'  rigorous  imprisonment  and 
a  whipping  of  thirty  stripes,  overlooking  the 
provisions  of  Section  7  of  the  Whipping  Act 
(Vlof  1864)  which  do  not  allow  a  sentence 
of  whipping  in  the  case  of  a  prisoner 
sentenced  at  the  same  time  to  imprisonment 
for  more  than  five  years. 

The  mistake  was  discovered  before  tlie 
warrant  issued. 

As  I  do  not  believe  that  I  have  power  to 
alter  the  sentence  once  passed  and  signed, 
«»dvertence  being  had  to  Section  464  of  the 
Code  of  Criminal  Procedure,  I  have  the 
*»onor  to  request  that  the  High  Court  will 
8et  aside  the  illegal  sentence  inndvertently 
passed  by  me,  and  pass  instead  thereof  such 
sentence  as  may  appear  proper.  The 
sentence  which  I  would  suggest  is  transport- 
ation for  life,  or  for  fourteen  years,  if  such 
latter  sentence  can  be  passed. 


On  this  point  I  have  some  doubt  which  I 
would  gladly  have  removed.  The  prisoner 
is  here  liable  to  transporintion  for  life  under 
either  Section  395  or  Section  75  of  the  Penal 
Code,  but  neither  Section  says  that  he  can  be 
punished  wiih  transportation  for  a  term  of 
years  which  mny  extend  to  the  term  of  his 
natural  lifcy  thus  making  transportation  for 
life  the  maximum  of  a  scale.  Having  regard 
to  these  wordn,  it  appears  to  me  that  a 
sentence  of  transportation  for  fourteen  years 
would  not  be  If'gul. 

But  under  Sf'Ction  75  he  is  liable  to  double 
the  amount  of  punishment — therefore  he 
may  be  rigorously  imprisoned  for  a  term 
which  may  extend  to  twenty  years  (Section 
395  read  with  Section  75) — therefore  he  may 
be  sentenced  to  rigorous  imprisonment  for 
fourteen  year?,  and  under  Section  59  trans- 
portation for  fourteen  years  may  be  awarded 
instead  of  fourteen  years'  rigorous  imprison- 
ment. I  shall  be  glad  to  know  if  this  view 
is  correct. 

The  record  is  sent  herewith. 

Judgment  of  the  High  Court. 
Kemp,  J. — This  prisoner  has  been  sen- 
tenced by  the  Sessions  Judge  of  Moorsheda- 
bad to  ten  years'  rigorous  imprisonment  and 
a  whipping  of  thirty  stripes  under  Act  VI 
of  1864. 

Before  the  warrant  was  issued,  the 
Sessions  Judge  discovered  that  the  said  Act 
did  not  admit  of  a  sentence  of  whipping 
being  passed  in  a  case  of  a  prisoner  sentenced 
at  the  same  time  to  imprisonment  for  more 
than  five  years. 

The  Sessions  Judge  rightly  hoidino"  that 
under  the  provisions  of  Section  464  of  the 
Code  of  Criminal  Procedure,  he  could  not 
alter  or  review  his  order  after  it  had  been 
signed,  has  submitted  the  record  to  this 
Court  to  set  aside  the  illegal  sentence 
inadvertently  passed  by  him,  and  to  pass 
instead  thereof  such  sentence  as  may  appear 
proper. 

The  trial  was  by  jury ;  the  prisoner 
Poran  Mai  pleaded  guilty  to  a  previous 
conviction  for  the  same  offence  of  which  he 
has  been  now  tried,  and  the  jury  were 
unanimous  in  their  verdict  of  guiliy  under 
Section  395,  dacoity.  The  prisoner  con- 
fessed. 

We  set  aside  the  sentence  passed  by  the 
Sessions  Judge,  and  sentence  the  prisoner, 
Poran  Mai,  to  be  transported  for  life  under 
Sections  395  and  75  of  the  Indian  Penal 
Code. 
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The  19tli  March  1875. 
Present  : 

The  Hou'ble  F.  B.  Kemp  and  G.  G. 
Morris,  Judges. 

High  Court — Acquittal-^ Appeal^ Act  X  of 
1872  s.  272. 

(MiscelluDeous  Case  No.  45  of  1875.) 

The  Government  of  Bengal,  Petitioner, 

versus 

Huneef  Fakeer,  Opposite  Party. 

Mr,  T,  D.  Ingram  for  tlie  Petitioner. 
Mr.  M.  M.  Ghose  for  tlie  Opposite  Party. 

In  a  case  tried  by  assessors,  in  which  the  accased 
was  charg^ed  with  culpable  homicide  not  amounting  to 
murder,  he  was  acquitted  by  the  Sessions  Judge  and  one 
of  the  assessors,  while  the  other  assessor  was  for  a  con- 
viction. 

The  Grovemment  of  Bengal  having  appealed  under 
s.  272,  Code  of  Criminal  Procedure,  the  High  Court, 
on  a  consideration  of  the  evidence,  set  aside  the  order 
of  acquittal,  and  convicted  the  accused  of  the  offence 
charged. 

Kemp,  J. — Haneep  Fakeeb  was  charged 
under  Section  302  and  Section  304  of  the 
Indian  Penal  Code.  The  case  was  tried  with 
the  assistance  of  assessors.  One  of  the  assess- 
ors was  of  opinion  that  the  prisoner  was  not 
gnilty  under  either  head  of  the  charge,  and 
that  there  was  no  sufficient  proof  against 
bim.  The  other  assessor  was  of  opinion 
tfiat  the  prisoner  was  guilty  under  the  latter 
portion  of  Section  304  of  the  Penal  Code. 
The  Sessions  Judge  of  Mjmensingh,  con- 
curring with  the  first  assessor,  found  that 
Haneef  Fakeer  was  not  guilty  of  the  offence 
specified  in  the  charge,  and  he  directed  that 
the  eaid  Haneef  Fakeer  be  discharged. 

Under  Section  272  of  the  Code  of  Crimi- 
nal  Pocedure,  the  Local  Government  has 
directed  an  appeal  in  this  case,  and  the 
learned  Counsel,  Mr.  Ingram,  has  appeared, 
having  been  specially  appointed  in  that 
behalf.  This  Court,  in  cases  of  the  descrip- 
tion, namely,  appeals  under  the  Section  just 
quoted,  may  direct  "  an  inquiry  by  another 
Court,  or  may  pass  such  judgment,  sentence 
or  order  as  may  be  warranted  by  law."  I 
need  hardly  say  that  this  being,  at  least  so  far 
as  my  experience  goes,  the  first  case  which 
has  been  brought  before  the  Court  under 
this  Section,  I  have  given  it  my  earnest 
consideration,  and  I  have  come  to  the  con- 
clusion, after  hearing  the  learned  Counsel 
on  both  sides,  that  the  finding  of  the  Sessions 


Judge  discharging  the  prisoner    cannot  be 
supported. 

I   will     endeavour    to     state     the     fieti 
of  this    case    ns    briefly   as   possible.     Va 
deceased     Meheroollnh    was   a  yoaug   mai 
about  20    years    of  age.     It  appears   fVoiD 
his  father's  first  statement  made  at  the  Police- 
station  that  the  deceased   went  to  fish  late 
at  night  nt  a  bheel  or  julkur  of  the  oame 
of  Ruttunpore.     The   father  fttrdier  sUred 
before   the  Police  that  he  tried  to  persuade 
his  son  not  to  go,    but   that  his  son   went. 
It  is  iu  evidence  that  there  were  others  fish- 
ing at  the  same  time  with  the  deceased,  and 
amongst    them    Sheikh    Nazim    and  Amir 
Sheikh,  both  of  whom  have  been  examined 
in   this   case.     MeherooUah   left    his  house 
with  two  fishing  implements  in  his  hand,  aod 
he  carried  a  chaitah  without  a  handle,  such 
as  is  worn  by   people   of  his   class  in  the 
mofussil,    fastened    on   to    his  head,     ne 
witness  Nazim,  who  is  a  yoang  min,  states 
that  about  midnight  he  was  bitten  b^  %  fish 
on  the  finger,  and  that  he  expressed  his  dexoic- 
mi  nation  to  go  home  at  once.     Meheroolkh 
volunteered  to  accompany  him.  Their  hoaaee, 
I   may   here   state,  are    not  very  far  apan. 
The  bheel  in  question  is  situated  to  the  sovih 
of  the  prisoner's   house   as   well  as   of  thd 
lioiise   of  Nazim   and   of  the    house   of  die 
deceased.     Proceeding     from       the     bheel 
towards  the  house  of  the  deceased,  tlie  roid 
runs  directly     north     until   it  branches  oS 
on    the  east    leading    to    the    "baree"   or 
homestead    of    Nazim,  and    on    the    west 
leading    to    the    hoase     of    the     deceased 
Meheroollah.     When  the  two   men   arrived 
at    that    point,    it    was   natural,    assuming 
that    their    intention    was   to    ^o   to  their 
respective  homes,  that  they  should  part  com- 
pany, and  it  appears  from  the  evidence  that 
they  did   so.     The  witness  Nazim  goes  oa 
to  say  that  shortly  afler  he  parted   coropaov 
with  Meheroollah,  and  after  he  had  reached 
his  house  and  washed  his  face,  he  h^ard  a 
noise  of  some  one  screaming  out  "  I  know 
nothing,  and    giving  dahoy."     This  psrt  of 
the  case,  looking   to  the  description  of  t^>s 
noise  given   hefore  the  Sessions  Court  a»»d 
before  the  Magistrate,   I  do  imt  lay  mucV 
stress  upon.     Meheroollnh,  after  parting  witli 
the   witness  Nazim,   was   ijever   seen  again 
alive,  and  his  body  was  found  early  the  next 
morning   in   the  jute  field  of  Narya,  which 
is  situated   to  the   south   of  tiie   house    of 
Meheroollah,   and   to  the  south-west   of  the 
house  of  the  prisoner.     Unfortunately,  whe- 
ther owing  to  the  neglect  of  the  Police  or 
some  other  cause,  the  body  did  not  arrire  i^ 


Digitized  by 


Google 


1875.] 


THK   WEEKLY   REPOUTER. 


Rulings. 


51 


the   Sudder    Station    in    sufficient   time   to 
admit  of  a  jproper  post-mortem   examinntiou 
beiug  made.     It  is  also  unfortunnte,  altliougli 
ihe  native  doctor  Fujul   Riiman  aitaclied   to 
the  jail  iu  his  evidence  states    that   he  does 
not   remember   whether   the  Civil     Surgeon 
was  in    the   station  on    the   day    the    corpse 
iirrived,  that  no  examination  of  it  was  made 
by  the  Civil  Surgeon.     The  examination  by 
the    native    doctor    was,     as    tlie     learned 
Counsel  Mr.  Ingram  observes,  a  very  per- 
functory cue.     Tlie  doctor  says  that  the  body 
was    too    decomposed  to   admit    of    a  post- 
mortem examination  ;  that  there  were  mag- 
gots in  the  body  ;  and    that    the  cuticle  had 
peeled  oflf,  and  consequently  he  was   unable 
to  say    what   was    the  cause  of  death  ;    that 
there  was  no  indication  of  strangulation  ;  but 
lie  adds,  which  is  important,  that  if  there  had 
been  any  such  marks  on  the  body,  they  would 
liave  disappeared  owing  to  the  decomfosi- 
tion   which  had   set  iu.     Then    follows   the 
passage  I   have  alluded   to  : — *'  I  do  not  re- 
member whether  the   Civil   Surgeon   was  in 
the  station  on   the  day    I    saw    the    body." 
The    witness    was   recalled,    and    he  stated 
further  :     I  examined  the  bones  of  the  body 
with  my  fingers  and  found  that  none  of  them 
were  broken.     Now  this  last  statement  can- 
not be  reconciled  with  the  report  which  he 
made  immediately  after  the  body  was  first 
submitted  for  his  inspection.     It   appears   to 
me  from  this    report  that   the  native  doctor 
could    not    liave    examined   as  he    says    the 
neck  of  the  d»  ceased,  for  in  his  report  under 
the  head  No.  3  Larynx  Trach«^a,   I  find  the 
remark  '*  all  decomposed.'*     Then   again   he 
Btai«s  that  the  abd' men  was  not   examined. 
Then   as    to    the   muscles,  bones  and  joints 
under  tlie  heads  of  Injury,  Disease,  Fracture, 
and  Dislocation,  the  words  used   by  him   are 
throughout  '*  none."     Now  his  attention  had 
bven  particularly  directed  by   the  Police   to 
what  was  their  theory  of  the  cause  of  death, 
for  under   the   head    **  Information  furnished 
by  the  Police,"   we  find   that  death    is  said 
to  have  been  canse«l  by  the  tying  of  a  rope 
round    the    neck.     With    that     information 
before  liim,  right  or  wrong,  as  a  guide,   it   is 
somewhat  strange  to  find   that   no   remarks 
are  made   in    his   report  beyond  the   words 
'*  all  decomposed,"  and  yet  this   very  doctor 
says,  when   afterwards  examined,   that    the 
neck-bone  was  not  injured  or  broken  in  any 
way.     He   also  says    in  his   report  that  the 
spinal  cord  was  not  in  any  way  examined, 
so  that  it  must,  I  think,  be  said  in  this  case 
that  the  cause  of  death  lias  not  been  satisfac- 
torily established  ;  but  it  is  very  clear  from 


the  evidence  of  the  witnesses,  who  were  on 
the  spot  immediately  after  the  occurrence  of 
the  crime,  that  the  body  of  the  deceased  was 
found  with  marks  on  the  throat,  and  there  is 
no  doubt  in  my  mind  that  the  deceased  met 
with  a  violeut  death. 

The  prisoner  Haneef  Fakeer,  when  arrested, 
was  told  by  the  gomasta  of  the  zemindar  that 
he  ought  to  state  all  that  he  really  knew  about 
the  circumstances  connected  with  the  crime, 
and  that  if  he  did  not  do  so,  it  would  not  be 
well  for  him  ;  and  the  prisoner  replied  (I  take 
(iiis  all  from  his  own  statement  before   the 
Deputy   Magistrate)   that    when    the  Police 
arrived,  he  would  state  all  that  he  knew  with 
reference  to  this  crime  ;  and  on  the   17th  of 
July   1874,  the  prisoner  before  the  Deputy 
Magistrate  made  the  following  statement.     I 
do   not   propose    to   read   the   whole  of  the 
statement,  which  is  a  very  lengthy  one,   but 
1  shall  refer  to  the  more    important   portions 
of  it.     Ho  commences  his  statement  by   say- 
ing that  early  in   the  month  of  Assar  (the 
murder  of  Meheroollah  having  taken  place 
on    the    29th   of    Assar)    Meheroollah    had 
beaten    the  prisoner's   minor  step-sou,  during 
his  (the  prisoner's)  absence  from  home  ;  that 
his  son  had  told   him   of  this  on   the  return 
of  the  prisoner  to  his  home;  that  the  prisoner 
was  very  much  afl*ected  with    the    account 
given    him  by    his   step-son    of    the    treat- 
ment   he  had     received    at    the    hands    of 
Meheroollah,  the  more  so  as  his  son's  mother 
was  dead  ;  that   he   was   resolved    to    take 
revenge  on  Meheroollah;  and  that  he  cherish- 
ed   the    idea    of     paying    off    Meheroollah 
(<*  ^ft^  ^  §Wt^  ^f?r^  "  are  the  words  used) 
for  some  time,  and  we  have  the  evidence  of 
the    prisoner's    wife    that    her    husband    eat 
in    the    veiandali    of    the    house    for    two 
or  three  days  with  a  stick  in  his  hand  waiting 
for  Meherooilnh.     I  must  say  for  myself  that 
I  do  not  quite  believe  that  part  of  the  state- 
ment of   the   prisoner's   wife.     However,  be 
that    as   it    may,   tlie  prisoner    admits   that 
he    once  failed    in    his   attempt     to   pay    off 
Meheroollah  for  the   ityury  done  to  his  (the 
prisoner's)  son.     Then  the  statement  goes  on 
to  say,  that   "last   Sunday,  late  at    night,  I 
"  got   up  in  the  house  in  which  I  was  sleep- 
*'  iu;r,  went  to  my  cow-hous«*,  and  fanned  the 
"ashes   into  a  flame"   (people  of  this  class 
are  in  the  hal>it  of  keeping  fire  in   this  way 
in    their   houses);    that  he  funned  it  into  a 
flame,    and  on  going   for    fresh  .fuel  to  his 
hayrick,  which  is  on  the  west   side  of  the 
baiee,  he  fouTul  on    or   near   it   two   fishing 
implemeuts  and  a  chat(ah  ;    that  on   seeing 
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'*  one  liad  entered  our  house,  and  tlint  he 
"had  caught  hold  of  him  ;  he  ordered  me  to 
"getaligiit.  I  got  a  light,  and  saw  that 
'*  the  mail  who  hnd  been  cnught  hold  of  by 
'*  my  husband  was  Meheroollnh.  I  toid 
"mj  busbfiud  to  let  him  go.  Meherooliali 
*'  al8o  asked  my  husband  to  let  him  go  after 
'*  giving  him  some  beating.  Then  my 
**  husband  struck  him  twice  on  his  head  witli 
^'bis  list.  The  light  went  out,  nod  my 
*Miusbaud  and  MeherooUah  went  outside  the 
''  house."  She  was  asked  whether  she  had 
said  this,  and  she  said :  yes,  I  said  this,  I  for- 
bade my  husband  to  beat  MeherooUah.  When 
I  was  getting  the  light  they  went  out. 
Then  a  further  portion  of  her  evidence  was 
read  to  ber,  namely  :  *'  one  duudo  after  my 
"husband  came  to  the  house  and  told  me 
"that  be  had  killed  MeherooUah  (budh 
"  koryachi\  and  that  he  had  thrown  the 
"body  in  the  jute  field  of  HedayutooUah," 
In  answer  to  the  Court  she  said  :  yes,  I 
said  this,  it  is  true.  Then  she  also  admits 
that  sbe  said  before  the  Deputy  Magistrate 
that  lier  husband  produced  the  chattah  to  the 
Police.  Therefore  it  appears  to  me  clear 
that  this  confession  of  tlie  prisoner  Haneef 
Fakeer,  which  is  a  voluntary  confession,  is 
substantially  supported  by  the  evidence  of 
the  wife. 

We  Jiave  now  to  consider,  and  this 
is  a  very  important  point  in  the  case, 
where  the  murder  took  place.  The  learned 
Counsel,  Mr.  Ingram,  who  appears  in  support 
of  the  prosecution,  asks  the  Court  to  hold 
that  the  murder  took  place  on  the  path  or 
road  to  the  south  of  the  prisoner's  house  ; 
that  MeherooUah  was  suddenly  attacked  by 
the  prisoner  ;  and  that  the  suddenness  of  tho 
attack  made  up  fur  any  disparity  in  the 
strength  of  the  two  men,  it  beiug  supposed 
that  MeherooUah  was  a  much  stronger  man 
than  the  prisoner,  and  that  he  was  in  some 
wny  armed  at  the  time.  We  have  cnrefully 
considered  this  part  of  the  case,  for  if  the 
murder  took  place  on  the  road,  as  suggested 
by  I  he  learned  Counsel,  and  the  prisoner  was 
lying  in  wait  to  pay  off  MeherooUah  owing 
to  the  old  grudge  he  hore  against  him,  then 
the  -crime  of  the  prisoner  assumes  a  much 
graver  aspect,  I  think,  after  giving  the  cose 
my  most  careful  consideration,  that  the  occur- 
»'**nce  took  place  inside  the  house  of  the 
prisoner.  He  could  not  have  known  that 
the  deceased  had  gone  to  fish  in  the  bbeel, 
fur  that  intention  was  suddenly  formed,  and 
against  the  remonstrance  of  the  father  of  the 
deceased  ;  much  less  could  he  have  known 
when    the    deceased    was   likely   to  return 


homewards,  and  therefore  it  is  in  the  highest 
degree  improbable  that  he  could  have  been 
lying  in  wait  for  him  at  that  hour  of  the 
night.  We  have  theu  to  consider  the  provo- 
cation, if  any,  which  the  prisoner  received 
at  the  hands  of  Melieroollah,  as  also  the 
argument  of  ihe  learned  Counsel  Mr.  Ghose 
as  to  whether  the  prisoner  was  justified  in 
his  act  in  the  exercise  of  the  right  of 
private  defence.  I  have  already  stated  what 
the  prisoner  admits  in  his  first  confession  as 
having  taken  place  within  his  house  on  the 
night  of  the  murder.  My  view  of  the  case, 
after  considering  the  whole  of  the  evidence 
and  all  the  circumstances  connected  with  it, 
is  this,  that  the  deceased  took  an  opportunity 
on  his  way  home  from  Ruttonpore  bheel  to 
visit  the  house  of  the  prisoner's  wife  ;  it  was 
late  at  night,  and  he  expected  that  he  would 
find  her  at  that  hour.  The  act  was  not  the 
act  of  a  person  who,  as  Mr.  Ghose  suggested, 
was  about  to  commit  the  offence  of  house- 
breaking, because  the  deceased  left  his  fishing 
implements  outside  the  house,  thus  leaving 
every  thing  he  had  in  the  shape  of  arms 
outside,  and  entered  the  house  by  the  back- 
door,  which  for  all  we  know  may  have  been 
open  or  left  open  for  him.  Naturally  the 
prisoner  finding  a  man  under  the  circum- 
stances described  by  him  iu  his  house,  and  in 
his  sleeping-room  at  that  time  of  night, 
would  seize  the  man.  This,  it  appears,  the 
prisoner  did  ;  but  on  his  doing  so,  there  was 
an  immediate  surrender  on  the  part  of 
MeherooUah,  as  well  as  abandonment  of  the 
intent  whatever  that  intent  was  that  brought 
him  into  the  house.  I  think,  under  the 
circumstances,  I  am  justified  in  assuming 
that  he  came  with  the  intention  of  having 
connection  with  the  wife  of  the  prisoner,  but 
that  iutentiou  was  not  carried  out  ;  as 
already  state<),  the  deceased  immediately 
surrendered  himself,  gave  up  his  name,  and 
supplicated  the  prisoner  not  to  do  more  than 
to  beat  him  slightly  and  let  him  go  and  not 
to  say  any  thing  more  in  the  matter  ;  the 
wife  we  find  interceding  for  the  deceased  ; 
she  admits  this  in  the  Court  of  Session  when 
her  evidence  to  this  effect  before  the  Deputy 
Magistrate  was  read  over  to  her.  Thereibre, 
taking  the  fact  of  the  deceased  MeherooUah 
beiug  caught  in  the  house  of  the  prisoner  at 
that  late  hour  of  the  night,  with  the  fact  of 
the  wife  interceding  for  him,  I  come  to  the 
conclusion  that  he  went  there  for  an 
improper  purpose.  I  am  also  of  opinion  that 
the  provocation  given  to  the  prisoner  was 
a  grave  provocation,  but  taking  all  tliese 
circumstances  into  consideration,  and  making 
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force,  which  force  formed  a  mattrinl  ingre- 
dient in  the  matter  of  n  crimiual  c«>uTiction. 
Aud  when  such  a  fiudiug  Iins  been  arrived 
at,  tlio  order  should  be  in  terms  to  restore 
the  person,  who  had  been  so  dispossessed, 
to  the  property  from  which  lie  had  been 
dispossessed.  The  order  which  has  been 
brought  before  us  does  not,  however,  iu  terms 
profess  to  restore  any  boiy  to  the  possession 
of  nny  property.  It  spenks  of  demarcation 
of  land,  and  it  seems  in  effect  to  restrain  the 
person  spoken  of  us  tlie  defemiant  from  in- 
lerferiu^  with  that  demarcated  Innd.  But 
this  is  very  different  from  »m  order  such  as 
ought  to  be  under  Section  534.  Mr.  Sandel 
lias  pressed  upon  us  that  the  order  ou<;ht  not 
to  be  set  aside  if  its  eubstaniial  effect  is 
that  which  is  intended  by  Secti(»u  534. 
And  this  we  are  willins:  to  concede  to  him. 
If  we  could  discover  ihnt  the  order  did  in 
fnct  restore  some  one  to  tlie  possession  of 
immoveable  property  from  which  he  had 
been  previously  evicted  by  force,  we  would 
not  allow  mere  irregularity  in  foiTn  or  word- 
ing to  be  sufficient  to  invalidate  it.  But  we 
think  that  this  is  not  the  case  here.  We 
cannot  even  discover  that  the  Magistrate  has 
arrived  at  any  finding  to  the  effect  tiiat  the 
person  intended  to  be  benefited  by  this  order, 
was  turned  out  of  any  property  by  tiie 
exercise  of  criminal  force.  We  have  liad 
the  record  of  conviction  of  Lucliroee  Dass 
and  others  read  out  to  us,  and  throughout 
the  judgment  of  the  Ma<;istra(e,  there  is 
nothing  that  can  be  reasonably  interpreted  as 
a  finding  of  tiiat  kin«1. 
We  therefore  set  aside  the  order. 


The  24tli  March  1875. 
Present  : 

The  Hon'bie  F.  B.  Kemp  and  G.  G.  Morris, 
Judge  t. 

Enquiry  ^Uegistry-^Clerh'- Act     VII 1  of  187  J 
8.  80. 

(Miscellaneous  Case  No.  67  of  1875.) 
Buuwary  Podtlar,  Petitioner, 

Mr.  M,  Ghose  and  Baboo  Boy  hunt  Nuth 
Dass  lor  thi  Petit iout^r. 

An  enquiry  made  by  a  clerk  of  a  Registry  Office,  with 
«  view  to  ascertoia  whether  the  person  who  brings  n 


receipt  to  take  back  a  documenr,  wliich  could  not  be 
returned  in  the  first  iastance,  and  for  which  a  receipt 
was  accordingly  given,  is  the  person  in  whose  posses- 
sioQ  the  receipt  ought  to  be,  is  an  enquiry  within  the 
meaning  of  the  Uegistration  Act  YIII  of  1871  s.  80. 

Kemp,  J. — This  case  was  sent  for  by  this 
Bench  on  the  16th  of  Mnrch,  nnd  notice 
given  to  the  Magistrate.  The  prisoner  wns 
at  the  same  time  enlarged  on  bail  of  Ks.  160. 
No  body  hns  nppeared  to  support  the  con- 
viction and  sentence.  The  two  grounds 
urged  in  appeal,  which  we  tliiuk  necessary 
to  remark  upou  are:  1st,  that  the  couvictiou 
is  bad  in  law,  inasmuch  as  the  statement 
in  question  was  not  made  in  any  proceeding 
or  enquiry  within  the  meaning  of  Section  80, 
Act  VIII  of  1871  ;  and  2ndly,  that  under 
the  circumstances  of  this  case,  assuming  the 
guilt  of  the  prisoner,  the  sentence  is  too 
severe.  Tlie  first  ground  of  appeal  turns 
upon  the  meanitig  of  Section  80,  Act  YIII 
of  1871,  the  Registration  Act,  which  is 
ns  follows  : — "Whoever  commits  any  of  the 
"  following  offences  shall  be  punishable  with 
^*  imprisonment  for  a  term  which  may  extend 
"  to  seven  years,  or  with  fine,  or  with  both  ; 
"(a)  whoever  intentionally  makes  any  false 
<*  statement  whether  on  oath  or  not,  and 
"  whether  it  has  been  recorded  or  not,  before 
"any  officer  acting  in  execution  of  this  Act 
"iu  any  proceeding  or  inquiry  under  this 
"Act."  It  has  been  contended  by  the 
learned  Counsel  that  the  enquiries  made  by 
the  clerk  of  the  Registry  Office  and  by 
the  Sub-Registrnr,  are  not  proceedings  or 
enquiries  coming  under  the  Act,  and  he  has 
referred  us  to  Section  31  of  the  Act,  which 
shows  (he  heads  of  euquiiies  to  which  this 
Section  refers,  namely,  "  whether  the  docu- 
•'  nient  was  executed  by  the  person  by  whom 
"it  purports  to  have  beeu  executed;"  "as 
'*  to  the  identity  of  the  persous  appearing 
*'  before  the  Registrar  and  alleging  that  they 
"have  executed  the  document;"  aud  lastly, 
in  the  case  of  persous  appearing  as  repre- 
sentatives, assigns  or  agents,  "as  to  the 
*'  right  of  such  persons  so  to  appear."  Now, 
when  a  document  is  registered,  it  is  not 
always  convenient  to  return  it  at  the  time 
of  registration.  Documents  ore  kept  some 
times  for  several  days,  and  a  receipt  is  given 
to  the  person  entitled  to  withdraw  the  docu- 
ment from  the  Registry  Office,  the  document 
being  afterwards  made  over  to  that  person 
on  his  bringing  back  the  receipt  at  the  time 
fixed  for  the  re-delivery  of  the  document. 
We  think  it  canuot  be  said  that  the  officer  of 
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tlie  Registrntion  Depnrtmeut  before  re-Heli- 
vering  such  docti men t,  would  uot  be  entitled 
to  make  some  enquiry  ns  to  whether  the 
parly  who  laings  tlie  receif)t  is  the  proper 
party  in  whose  possession  tliat  receipt  ought 
to  be.  In  this  ease  the  document  registered 
was  a  kuhooleut  executed  by  one  Jun«i;lee. 
The  receipt  was  given  to  him,  and  he  mnde 
it  over  to  tlie  accused.  This  is  admitted  by 
Junglee.  Tlie  accused  took  this  receipt  to 
the  Registrar's  Office  and  demanded  hack 
the  kuboolnut.  One  of  the  clerks  of  the  Sub- 
Regis  irar's  Office  demurred  about  returning 
tiie  document,  because  there  was  no  cross 
opposite  the  name  of  Junglee,  and  lie  told 
the  accused  to  make  Junglee  mark  tiie 
document  with  a  cross.  The  story  of  the 
cleric  is  tliat  the  accused  went  out  and  came 
back  very  shortly  after  with  a  cross  marked 
on  the  receipt.  He  still  doul)ted  the  authen- 
ticity of  tills  cross,  and  refused  to  make  over 
the  document  to  the  accused.  Tiie  Sub- 
Registrar  was  not  at  the  Office  at  the  time, 
but  came  in  afterwards,  and  tlie  matter  wns 
reported  to  him.  The  Sub-Registrar  then 
asked  the  accused  whetiier  the  cross  wns  on 
the  receipt  when  he  first  brought  it  to  the 
Office,  and  he  replied  in  the  affirmative.  Tliis 
has  been  found  on  the  evidence  to  be  a  false 
statement,  and  the  accused  tins  been  convicted 
under  Section  80,  Act  VIII  of  1871,  and 
sentenced  to  two  years*  rigorous  imprison- 
ment. We  are  not  prepared  to  say  that  the 
enquiry  made  by  tlie  Sub-Registrar  in  the 
matter  of  tliis  receipt  was  not  an  enquiry 
under  this  Act,  l)ut  we  think,  looking  to  the 
fact  tliat  Junglee  admits  that  he  authorized 
the  accused  to  receive  back  the  kuhooleut, 
and  that  he  also  admits,  although  uot  very 
clearly,  that  he  put  a  mark  upon  the  receipt, 
that  the  sentence  is  much  too  severe  and 
quite  out  of  proportion  to  the  offence  com- 
mitted by  the  accused.  Under  Section  297, 
we  have  the  power  of  altering  a  sentence  if 
we  consider  it  manifestly  too  severe.  In  this 
case  we  are  of  this  opinion  ;  and  as  it  appears 
that  the  accused  has  already  been  in  jnil  from 
the  4'h  of  February  to  the  i5lli  of  Mnrch, 
when  he  was  enlarged  on  bail  by  this  Court, 
we  think  he  has  been  sufficiently  punished, 
and  wo  direct  that  he  be  discharged  from  his 
bail  recognizances  and  set  at  liberty. 


The  31st  March  1876. 
Ptesent  : 

The  Hoii'ble  F.  B.  Kemp  and  G.  ( 
Judges. 

Prisoner^  Witnesses -- Act  X  of  18' 

The  Queen 

versus 

Prosuuno  Coomar  Moitro,  Appe 

Committed  by  the  Magistrate^  am 
the  Sessions  Judge  of  East  < 
on  a  charge  of  committing  for g 

Baboo  Boido  Nath  Duti  for  the  j 

Under  s.  863,  Code  of  Criminal  Procedure, 
is  entitled  as  a  matter  of  right  to  have  an 
named  in  the  list  which  he  delivers  to  the 
summoned  and  examined. 

Kemp,  J. — The  lenrneil  Coun 
appears  for  the  prisoner  who  has  I 
by  jury,  points  out  that  two  witnes 
by  the  prisoner,  viz,,  Kartick  Chui 
and  Ramnidhee  Mohapturo,  whoi 
are  to  be  found  in  the  list  give 
the  prisoner  of  the  witnesses  ^ 
wished  to  call  and  have  examine 
Sessions  Court,  have  not  been  exM 
the  Judge  in  this  case.  He  shows 
record  that  a  summons  issued  i 
attempted  to  he  served  on  the  witm 
nidhee,  but  the  return  shows  that  h 
to  be  found.  No  summons,  lioweri 
or  was  served  on  the  other  wiinesi 
Chunder  Bose.  The  Judge  re 
adjourn  the  trial  on  account  of  the  no 
ance  of  these  witnesses  fur  the 
The  learned  Counsel  contends  I 
prisoner  was  entitled  as  a  matter  oi 
have  these  two  witnesses  exam  in 
especially  as  at  the  time  of  the 
pleader  for  the  prisoner  took  t 
objection  and  pleaded  for  an  adjoui 
order  that  these  witnesses  might  be  | 
Under  Section  363  of  the  Code  of 
Procedure,  we  think  that  the  pris 
entitled,  as  a  matter  of  right,  to  I 
witnesses,  named  in  the  list  n 
delivered  to  the  Magistrate,  summt 
examined.  In  the  present  instance 
the  two  witnesses  named  in  the  list 
served  with  a  summons  at  all;  and,  a£ 
the  other,  the  Judge  has  not  deterc 
the    exercise    of    his    judicial     di 
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whether  there  were  valid  gronnds  for  dis- 
pensiDg  with  his  nttendaDee.  We  are  there- 
fore of  opinion  tlint  the  non-exami nation  of 
these  witnesses  bj  the  Sessions  Judge  was 
au  error  of  law.  Accordingly,  under  the 
provisions  of  Section  282,  we  direct  the 
Sessions  Judge  that  he  do  take  the  evidence 
of  these  two  witnesses  and  certify  tiie  same 
to  this  Court  with  the  least  practicable  dehty. 
The  prisoner  will  be  released  on  the  same 
bail  as  that  on  which  he  was  held  at  the 
time  of  trial. 


The  5th  April  1875. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

Disobedience  of  Order — Public  Servant — Act 
XL  V  of  1860  *.  188— Zoca/  Nuisance-^Mar- 
ket  Dues-^ActXof  1872  *.  618. 

Reference  to  the  High  Court  under  Section 
295  o/  the  Code  of  Criminal  Procedure 
by  the  Officiating  Sessions  Judge  of 
Sarun. 

The  Queen 

versus 

Subun  Singh  and  others,  Petitioners. 

Baboo  Juggadanund  Mooherjee,    Govern^ 
ment  Pleader^  for  the  Prosecution. 

To  support  a  conviction,  under  s.  188,  Penal  Code, 
there  must  be  evidence  that  the  order  has  been  promul- 
gated by  a  public  servant  lawfully  empowered  to 
promulgate  such  order. 

Section  518  of  the  Code  which  relates  to  local  nuis- 
ances has  no  application  to  a  case  like  this  which  refers 
to  the  collection  of  market  dues. 

Kemp, «/.— This  case  wns  referred  to  us 
by  the  Sessions  Judge  of  Sarun,  under  the 
provisions  of  Section  295,  recommending 
that  the  summaiy  conviction  and  senteuc** 
pn8sed  by  the  Assistant  Magistrate  bo 
quashed.  The  parties  abovementioned  were 
charged  with  the  disobedience  of  an  order 
duly  promultrnted  by  a  public  servant  under 
Section  188  of  the  Indinn  Penal  Code.  The 
finding  and  the  offence  proved  are ''guilty 
of  disobedience  of  an  order  duly  promnl- 
gnted  by  a  public  servant  under  Section  188," 
and  the  sentence  was  the  maliks  Subun  Singh, 
Busdeo  Singh,  Sheo  Snhoy  Singh,  and  Tiluck 
Singh,  do  pay  a  fine  of  Rs.  100,  or  be  simply 
imprisoned  for  seven  days  each.  On  the  put- 
waree  Bhasee  Lall  the  sentence  was  to  pay 


a  fine  of  Rs.  50,  or  be  simply  imprisoned  for 
the  same  period.     It  appears  that  a  constable 
of  Police  intimated  to  the  Magistrate  that 
the  four  first  named  accused,  through   their 
putwaree    Bhasee   Lull,   were   in    the  habit 
of  levying  tolls  in  a  market.     The  intimation 
was  given  some  twenty  days  after   the  levy 
of  the  toll.     The  Assistant  Magistrate  took 
action   on   the    information    given    by    the 
constable.     The    Assistant   Magistrate    says 
that  it  is  quite  dear  to  him  that  the  four 
first  defendants  levy  tolls  in    this  bazar  by 
means  of  their    putwaree  ;  that  they   have 
disobeyed  his  order,  and  l)y  such  disobedience 
have  caused  annoyance  to  persons  lawfully 
employed,  namely,  the  shopkeepers   at   the 
market.     The  Assistant  Magistrate  then  says 
that  he  intends  to  inflict  a  severe  fine,  *^  be- 
cause it  is  not  every  day  that  the  levy  of 
illegal  toll  can  be  detected."     These  are  the 
words   of    the    Assistnnt    Magistrate.      To 
support  a  conviction  under  Section   188  of 
the  Indian  Penal   Code,  there  must  be  evi- 
dence that  the  order  has  been  promulgated 
by  a  public  servant,  and  that  such   public 
servant  was  lawfully  empowered   to  promul- 
gate   such    order  ;    and    further    that    the 
parties   convicted    were   cognizant   of    such 
order.     When  this  case  came  before  us  on 
the   3rd   of  March,    we  remarked   that  the 
order  of  the  Magistrate  which  the  constable 
speaks  of  as  compelling  him  to  interfere,  and 
which  the  Assistant  Mngistrate  cites  as  justi- 
fyiiig  his  order,  was  not  before  us,  and  that 
it  wns  necessary  that  we  should  see  what 
the  terms  of  that   order   were   before   pro- 
nouncing  an   opinion    in    the    case.      The 
Magistrate  was,  therefore,  directed  to  forward 
a  copy  of  the  order  referred  to.     We  also 
thought  that  an  opportunity  should  be  given 
to  the  Legal  Remembrancer   to   appear   in 
support  of  the  conviction,  and  a  notice  was 
served    on   him    through    the   Government 
pleader.      The    Government    pleader     hua 
appeared  to-day  in  support  of  the  conviction, 
and  he  has  contended   that   the  conviction 
can    be   supported   under  the  provisions  of 
Section  518  of  the  Code  of  Criminal  Proce- 
dure.    An    Urdu    translation   of   a    ''yad- 
dasht,"  No.  1644  of  the  22nd  of  July  1873, 
is  sent  up  as  the  order  justifying  tlie  Assist- 
ant   Magistrate's   proceedings.     This   docu* 
ment  purports  to  be  an  abstract  or  translation 
of  some  order  dated  the  22nd  of  July  1873, 
ond  bearing  No.  1644^    The  original  of  this 
yai-dasht   is   not   before   us.      If   it   is   (as 
suggested   by   the  Government    pleader)   a 
translation  of  a  Government  Resolution,  no 
such    Resolution    is   to   be    found    in  the 
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Government  Gazette.  Therefore^  in  the  ab- 
sence of  any  order  promulgated  bj  a  public 
servant  lawfully  empowered  to  promulgate 
such  order,  the  conviction,  under  Section  188 
of  the  Penal  Code,  cannot  be  sustained. 

With  reference  to  the  application  of  Sec- 
tion 518  of  the  Code  of  Criminal  Procedure, 
we  may  observe  that  tiie  Assistnnt  Magis- 
trate does  not  refer  to  this  Section.  Sec- 
tion 518  (see  Explanation  I  appended  thereto) 
^*  is  intended  to  provide  for  cases  where 
a  speedy  remedy  is  desirable,  and  where  the 
delay  wliich  would  be  occasioned  by  a  resort 
to  the  procedure  contained  in  Section  521, 
and  the  next  following  Sections  would,  in  the 
opinion  of  the  Magistrate,  occasion  a  greater 
evil  than  that  suffered  by  the  person  upon 
whom  the  ord<'r  was  made,  or  would  defeat 
tlie  intention  of  this  Chapter. '^ 

Chapter  XXXIX  is  for  the  prevention  of 
local  nuisances  and  we  fail  to  perceive  how 
the  collection  of  market  dues  can  come 
under  that  category. 

The  conviction  and  sentence  passed  by 
the  Assistant  Magistrate  are  quashed,  and 
we  direct  that  the  fines  levied  be  returned 
to  the  parties  mentioned  above. 


The  6th  April  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDouell,  Judges. 

Disputed  Possession— Security  to  keep  the  Peace 
— Discretion — Magistrate — Act  X  of  1872, 
ch.  XL, 

(Miscellaneous  Case  No.  79  of  1875.) 

Kali  Prosunno  Roy,  Petitioner, 

Mr.  C.  Jackson  and  Baboo  Ashootosh  Dhur 
for  the  Petitioner. 

The  holding  of  an  enquiry,  under  Chapter  XL  of  the 
C^e  of  Crimiual  Procedure,  is  a  matter  entirely  within 
the  discretion  of  the  Magistrate  of  the  district  or  of  a 
division  of  a  district,  and  the  High  Court  has  no 
Authority  to  require  him  to  proceed  under  that  Chapter. 
The  takinff  of  security  for  keeping  the  peace  is  also  a 
matter  within  tlie  discretion  of  the  Magistrate,  provided 
that  he  has  materials  upon  which  to  proceed. 

Jackson^  J. — It  certainly  would  appear 
that,  in  this  case,  the  preferable  course  for  the 
Magistrate  to  take  would  have  been  to  hold 
nn  enquiry  under  Chapter  XL  of  the  Code  of 
Criminal  Procedure ;  but  the  holding  of  such 
enquiry  is  a  matter  entirely  within  the  dis- 
cretion of  the  Magistrate  of  the  district  or  of 


a  difision  of  the  district,  and  this  Court  lias 
no  authority  to  require  him  to  proceed  onder 
that  Chapter.  On  (he  other  hand,  the  taking 
of  security  for  keeping  the  peace  is  alao  a 
matter  within  the  discretion  of  the  Magis- 
trate, provided  that  he  has  materials  opoo 
which  to  proceed.  We  cannot  say  tlint  tliero 
was  no  ground  for  calling  upon  the  petitiooer 
to  give  the  secnrity,  but  it  also  appeara  to  os 
that  the  Magistrate  has  scarcely  adverted 
sufficiently  to  the  position  of  advantage  io 
which  the  opposite  party  was  ^tlaced  uud^ 
such  circumstances  by  calling  apon  the  peti- 
tioner only  to  give  security.  We  think  it 
were  well,  if  adverting  to  the  whole  cireom- 
stances  the  Magistrate  had  either  taken 
action  under  Section  530  or  called  apoo 
the  other  side  also  to  give  sureties  of  tbe 
peace,  so  that  the  position  of  the  parties 
might  be  kept  in  equilibria.  The  preseat 
apphcation  must  be  refused. 


The  8(h  April  1875. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Murder  —  Culpable   Homicide — Defenee^Posi* 
ponement-^  Witnesses — Act  X  of  1872  «.  251. 

The  Queen 

versus 

Jumiruddin  aud  Faizuddin,  alias  Fagoo, 
Appellants. 

Committed  by  the  Magistrate,  and  tried  b$ 
the  Sessions  Judge  of  Dacca^  on  a  charge 
oj  being  members  of  an  unlawful 
assembly. 

A 
offence  < 

amounting  to  murder,  even  if  the  person    who  struck 
the  fatal  blovr  is  not  under  trial. 

If  an  accused  has  not  his  witnesses  present,  the  Judge 
should,  under  s*  261,  Criminal  Procedure  Code,  if 
he  sees  grounds  for  proceed  ins,  first  call  upon  him  for 
his  defence,  aud  then  postpone  the  case. 

McDonellj  J. — Taking  all  the  facts  into 
consideration,  we  see  no  reason  for  interfer- 
ing with  either  the  finding  or  the  aentenoe 
in  til  is  case. 

The  Sessiona  Judge  was  wrong  in  hesi- 
tating to  decide  whether  the  offence  com* 
mitied  was  murder  or  culfMible  homicide  not 
amounting  to  murder,  because  the  man  wlio 
struck  the  falal  blow  was  not  uuder  trial 
He  was  bound  to  decide  on  the  evidence 
before  him  whot  offence  had  been  committed 


Sessions  Jud^^e  is  bound  to  decide  whether  the 
loe  committed  is  murder  or  culpable  homicide  not 
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Of  course,  this  point  will  receive  further 
enquiry,  sliould  the  accused,  wlio  hns  ab- 
sconded, be  hereafter  apprehended  ;  but  if 
the  Judge's  view  of  the  law  were  correct, 
t!*en  ia  every  case  in  which  tlie  principnl 
ofifender  had  died  before  trial,  or  had  con- 
tinu<*d  to  evade  justice,  no  decision  could 
be  aixived  at  as  to  what  offence  his  accom- 
plices or  abettors  had  committed. 

We  observe  that  the  Judge  hns  purposely 
omitted  to  record  the  defence  of  Dnnesli, 
one  of  the  accused,  who  was  before  the 
Court,  but  whose  witnesses  were  not  preseut. 
The  Judge's  order  is  as  follows: — "  This  man's 
dffenoe  must  be  taken  herenfrcr  when  the 
summonses  are  returned."  Now,  under  the 
provisions  of  Section  251  of  the  Criminal 
Procedure  Code,  the  Judge,  if  he  considered 
lliat  there  were  grounds  for  proceeding, 
should  at  once  have  called  on  Danesh  to  state 
his  grounds  of  defence  ;  and  then,  if  neces- 
sary, he  could  have  postponed  the  case, 
and  given  time  to  the  accused  to  produce 
his  witnesses. 


The  3i8t  March  1875. 

Present : 

Tlie  Hon'ble  F.  B.  Kemp  and  G.  G.  Morris, 


Judges. 

iuie  Trespi 
«.  445. 

The  Queen 


DacoUy^Biot^Bouie  Trespass-^Act  X  of  1872 
«.  445. 


versus 

Balamut  All  and  others,  Appellants. 

Committed  by  the  Deputy  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Gya,  on  a 
charge  of  criminal  housC'trespass, 

Moanshee  Mahomed  Yousuff  for  the 
Appellants. 

A  prisoner  charged  with  dacoity  and  riot  and  acquitted 
cannot  be  con victMl  of  house-trespass,  if  the  latter  charge 
was  not  read  out  or  explained  to  him  and  be  was  not 
called  on  to  plead  to  it. 

JUarriSf  J. — Thb  prisoners  were  charged 
with  committing  the  offence  of  dacoitj 
(Sfctioa  395)  and  of  riot  (Section  148). 
The  Sessions  Judge  and  the  Assessors  have 
agreed  in  acquitting  them  of  these 
charges ;  hut  the  Sessions  Judge  being  of 
opinion,  that  the  evidence  established  the 
commission  of  the  offence  of  house-irespass, 
under  Section  452,  Penal  Code,  has  convicted 
them  under  that  Section,  and  sentenced  them 
to  two  years'  rigorous   imprisoument.    No 


separate  charge  under  Section  452  was 
drawn  up  or  rend  and  explained  to  the 
prisoners  ns  required  hy  Section  445  of  the 
Criminal  Procedure  Code,  nor  cnn  it  be  said 
that  the  offence  of  houst'-tresimss,  ns  described 
in  Section  452.  Penal  Code,  is  any  part  of 
the  charge  citiier  of  dncoitj  or  of  riot. 
The  prisoners  have  thus  been  convicted  of  an 
offence  to  which  they  were  never  asked  to 
plead,  and  which  they  have  never  had  an 
opportunity  of  properly  rebutting.  They 
have,  therefore,  been  materially  prejudiced  in 
tliis  trini,  nnd  the  conviction  and  sentence 
passed  upon  them  must  he  set  aside.  Nor 
upon  a  consideration  of  tlie  entire  evidence 
which  has  been  read  to  us  do  we  think  that 
II  new  trial  ou(;lit  to  be  had  upon  a  charge 
amended  under  Section  452.  The  Sessions 
Judge  and  the  Assessors  so  entirely  dis- 
belive  the  witnesses  who  depose  to  facts 
which  constitute  the  offence  of  dacoity  and 
riot,  that  it  would  be  extremely  unsafe  to 
accept  that  part  of  tlu*ir  evidence  which 
goes  to  prove  a  charge  of  criminal  house 
trespass.  We,  therefore,  set  aside  the  sentence 
passed  by  the  Sessions  Judge,  and  direct  that 
the  prisoners  be  dischnrged. 


The  6ih  April  1875. 

Present  : 

Tlie  Hon*ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Procedure -^Judgment  by  Judge  who  heard 
the  evidence. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Cuttack,  on  a 
charge  of  committing  forgery. 

The  Queen 

versus 

Rugboonath  Dass,  Appellant. 

Baboo  Juggut  Chunder  Banerjee  for  the 

Appellant. 

It  is  a  general  principle  that  judgment  must  be 
delivered  by  the  Judge  who  has  heard  the  evidence. 

Jachson,  J.  —  On  the  hearing  of  thif 
appeal  it  cnme  to  our  knowledge  that  the 
prisoner  has  been  convicted  and  sentenced 
by  the  Sessions  Judge  of  Cuttack,  Mr, 
J.  F.  Browne,  in  pursuance  of  a  judgment 
delivered  by  that  gentleman  on  the  15th 
January  1875,  the  proceedings  in  the  trial 
having  taken  place  before,  and  the  evidence 
having  been  recorded  by  Mr.  J.  B.  Worgan, 
who  was  then  officiating  as  Sessions  Judge 
of   that     distrlQt.      The     Sessions     JudgOi 
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land,  or  the  agent  of  any  such  owner,  or  occu- 
pier,    the     duty  of    commuuicating    to    tlie 
neareet  Magistrate  or  to  the  officer  in  charge 
of  the  nearest  Police-Station  any  information 
whicli     he     may    obtain    respecting    certain 
matters   tlie   last  of  which  is  the  occurrence 
of  any     sodden     or   unnatural   demh.     The 
first  of  the    cases  enumerated,  of  which  infbr- 
inatiou  ia   to  be   given    is   the   i-eeideuce   of 
nny    notorious  receiver  or  vendor  of  st^ilen 
property  cU  the  village  of  whicii  he  is  head- 
man or  watciimfin,  or  in  which  he  owns  or  oc- 
cupies land,  or  collects  rent  or  revenue  as  the 
case  may  be.     The  next  is  the  resort  to  aiiy 
place   within  the  limits  of  suck  village  of 
any  peraou  or  persous   known  or  reasonably 
suspected    of  being  a  thug  or  robber.     The 
third  is  the  commission  or  intention  to   com- 
mit suttee  or  other  non-bailable   offence  at 
or  near  euch  village^  and   the  fourth    is   the 
matter    already   enumerated.     No   doubt  the 
words    **  at  or   near   such    village"   are   not 
added,  but  by  the  nature  of  the  case  they  must 
evidently    be    intended,    for   the  Legislature 
could    never  have  meant  that  a   peraou   by 
the    mere    circumstance    of  Ins    being    the 
owner   or   occupier  of  land    anywhere  or  the 
agent  of  nny  such  owner  or  occupier    would 
be  bound   to  give  information  in  respect  of 
the  occurrence   of  any  sudden   or   un natural 
death,    occuniug    in    a   remote   part  of  (he 
country    from   where    the    land   was   owned 
and   held.     That  however  seems    to  be   ihe 
view  taken  by  the  Joint  Magistrate,  because 
he  says  :— 'vSurossuttee  Dassee  is  an  owner 
"  or  occupier  of  land,  and  as  such  was  bound, 
"  under   Section  90,  Code  of  Criminal  Pro- 
'*  cedure,  to  furnish  information  to  iiie  nearest 
*' Magistrate  or  to  the  officer  in  charge  of 
*Uhe    nearest   Police-station."     It   does    not 
appear  (in   fact,  tiie  contrary  appears,)  that 
Chunder  Kant's  death  occurred  at  or  near 
any   village  or  laud  in  the  ownership  or  in 
the  occupation  of  Surossuttee.     On  the  con- 
trary it   occurred  in  a  dwelling-house  which 
belonged  to  her  mother  in  which  she  resided. 
That   cannot  I    thilik  be  what  is  meant  by 
occupation   of  land.     But   not  content  witli 
fiidng  her  who  was  in  liis  view  the  owner  or 
occupier  of  land,  the  Magistrate  has  gone  on 
to  fine  the  Dewan.     It  seems  clear  enough 
that  the  liability  of  the  resident  agent  of  an 
owner  arises  when  the  owner  is  not  resident 
and  has  no  personal  knowledge  of  the  fact ; 
where  he  has  such  knowledge  the   liability 
no    doubt    attaches    to    the    owner.      But 
least  of  all  could  the  liability  in   this  case 
Attach  to  Mudhoofloodun  Chuckerbutty.     He 
Was  not    the    agent  of  Surossuttee  quoad 


nny  house  or  Innd  but  was  a  Mookhtear 
occasionally  employe<l  by  lier  for  the  pur^ 
pose  of  conducting  business  in  Court.  It 
is  clear  that,  if  liahility  of  that  sort  conld 
attach  to  him,  it  could  equally  attach  to  nny 
vakeel  whom  she  might  employ  for  the 
purpose  of  conducting  litigation.  The  Legist 
lature  certainly  never  intended  that,  and  it 
would  be  lyranny  to  carry  the  liabiliiy  beyond 
the  manifest  intention  of  the  law.  We  think 
the  penalties  inflicted  on  all  these  persons 
have  been  improperly  inflicted,  and  that  the 
conviction  must  be  set  aside,  and  the  fine^ 
if  levied,  must  be  refunded.  With  that  case 
there  is  an  end  of  the  reference  for  dismiss- 
ing Mudhoosoodun  Chnckerbutty  from  the 
profession  of  Mooklnear. 


The  8th  April  1875. 

Present  : 

The    Hon'ble   Louis  S.  Jackson  and  W.  F. 
McDonell,    Judges, 

Orieoous  Hurt-^Act  XLV  of  1860  m,  825  8r 
835. 

Reference  to  the  High  Court  under  Section 
2\  of  Act  XI  o/  1874  by  the  Officiating 
Additional  Sessions  Judge  of  24-/Vr- 
gunnahs. 

The  Queen 

versus 

Lukhinarain  Agoori. 

Where  a  prisoner  was  charged  under  the  Indian  Penal 
Code,  88.  804,  3*25,  and  828,  and  the  jary  brouglit  in  a 
verdict  of  gnilty  tinder  s.  835 :  hrld  that  he  was  not 
acquitted  of  grievous  hurt,  but  found  guilty  of  the 
offence  described  in  s.  822  with  the  extenuating  circum- 
stance which  would  confine  the  punishment  wiUun  the 
limits  specified  in  s.  885. 

Reference, — Degb^sed  died  from  tlfe 
effects  of  a  severe  blow  on  the  head,  and  the 
accused  was  chnrg«'d  under  Sections  804, 
325,  323  :  the  jury  disbelieved  the  prisoner's 
story  (viz.,  thnt  he  did  not  strike  the  blow 
at  nil),  and  brought  in  a  verdict  of  guilty 
under  Section  335,  which  was  not  included 
in  the  charge. 

I  did  not  then  think  that  I  could  accept 
that  finding  and  pass  sentence  under  'Section 
335  ;  but,  on  further  coiisideraiion  of  Sec- 
tion 457,  Criminal  Procedure  Code,  Illustra- 
tion (/>),  I  am  now  disposed  to  chmige  my 
opinion  ;  and  should  the  Court  permit  me  to 
do  so,  I  would  propose  to  convict  the  accused 
under  Section  335  and  pass  a  sentence  of 
one  year's  impiisonmcnt.  / 
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If  the  veidioi  of.  Uie  jury  be  tnken  as 
amouDting  to  «  deolaration  that  accused  is 
not  guiltj  of  any  offence,  then  I  have  to 
submit  that  on  the  evidence  the  conviction 
ought  to  be  under  Section  326.  The  pro- 
▼ocation  was  neitiier  grave  nor  sudden  :  tlie 
abuse  was  mutual,  and  the  accused  had  time 
for  deliberaiion,  since  he  went  to  his  house 
and  fetched  out  the  bamboo  with  which  lie 
struck  the  blow  :— he  might  have  remiiiued 
in  the  house,  but  he  advanced  (according  to 
the  evidence)  even  further  than  the  place 
where  he  bad  been  standing  before. 

Judgment  of  the  High  Court. 

Jackson^  J. — It  appears  to  us  that  tlie 
Judge,  as  he  now  seems  to  think,  has  referred 
tills  case  under  a  misappreheusion. 

The  offence  of  which  the  jury  found  the 
accused  guilty  was  that  of  grievous  hurt, 
and  tliat  offence  is  punishable  in  two  degrees 
according  to  the  absence,  or  the  presence,  of 
mitigating  circumstances,  as  provided  in 
Sections  825  and  886. 

The  jury  did  not  acquit  the  prisoner  of 
grievous  hurt ;  but,  on  the  contrary,  found 
Lim  guilty  of  the  offence  described  in  Sec- 
tion 822,  but  went  on  to  find  the  exienuatiag 
circumsiaoce  which  would  have  the  effect 
of  confining  the  punishment  withiu  the 
limits  specified  in  Section  835. 

The  record  mi^  be  returned. 


The  8ih  April  1875. 
Pretent  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
MoDonell,  Judges, 

Prooedwe — Possession — Dseision  by  Officer  who 
takes  Evidence  ^Act  X  o/  1872  s,  530. 

Beferenee  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  Procedure 
by  the  Sessions  Judge  of  Backergunge, 

Guru  Churn  Sen^  1st  Party, 

versus 

Kali  Nath  Dass  Biswas,  2nd  Party. 

In  «  ease  under  a.  680,  Code  of  Criminal  Pirooedore,  the 
High  Court  set  aside  the  proceedings  of  a  Deputy 
"Hagistrate,  who,  on  succeeding  his  predecessor  who  had 

Sooe  into  the  oase^  instead  of  recalling  the  witnesses 
9  no9o,  and  examining  them  himself,  decided  the  ques- 
tion of  possession  on  the  evidence  wliich  had  Wn 
taken  by  nis  predecessor. 

Beferenee.—THis  is  (he  same  ease  which 
was  referred  to  the  Court  by  mj  predeoessur 


in  his  If'tter  No.  42,  dated  2nd  S(*pteml>er, 
1874.  It  is  a  case  of  disputed  possession  of 
oeriain  lands  between  the  petitioner  Gum 
Cburn  Sen  on  one  side,  and  Kallj  Natli 
Dubs  Biswas  and  otiiers  on  the  other.  A 
late  Deputy  Magistrate  of  Perosepsr, 
Moulvie  Obedulla,  brought  this  ease  under 
Section  530  of  the  Code  of  Criminal  Proeo- 
dure,  on  the  report  of  a  Pulioe  officer,  appre- 
hending a  breach  of  the  peace  in  oouse- 
quenee  of  the  dispute  between  the  two  con- 
tending )>ariies.  He  subsequently  diani«ed 
it  witliout  deciding  the  questiou  of  posses- 
sion, and,  as  this  order  was  illegal,  the  caip, 
ou  a  motion  by  Kally  Nath  Dass  Biswas  atul 
others,  was  referred  to  the  High  Coort, 
when  the  Court,  by  oi*ders  dated  1 1  tb  Sep- 
tember 1874,  copies  of  which  are  filed  wiib 
the  recortl  of  tlie  Deputy  Magistrate,  set 
aside  his  orders,  and  directed  him  tooaqoire 
and  decide  which  party  is  in  poaaession  of 
the  land  in  dispute. 

In  consequence  of  the  transfer  of  tlie 
Deputy  Magistrate,  Moulvie  ObeduHa,  who 
instituted  the  proceeding  under  Section  530, 
his  successor  took  up  tlie  case  ;  and,  without 
summoning  or  examining  the  witnesses 
de  novo,  decided  on  the  evidence  recorded  hy 
his  predecessor,  and  directed  that  the  2uil 
party,  Kally  Nath  Biswas  and  others,  shoald 
be  maintained  to  hold  possession  of  the 
disputed  land  till  ousted  bj  a  decree  of  a 
Court  of  proper  jurisdiciioQ. 

I  think  that  the  Deputy  Magistrate's  pro- 
ceedings are  certainly  irregular.  He  ought 
to  have  oalled  for  the  witnesses  de  novo  and 
decided  upon  the  question  of  poaeessiou  oo 
evidence  taken  before  him.  The  words  of 
the  law  are  too  clear  to  allow  of  any  evasion. 
'^The  questiou  of  possession  must  be  de- 
cided on  evidence  tnken  before  tlie  Magis- 
trate." These  words  are  not  to  be  foond  ia 
tlie  old  law,  but  they  are  in  the  new  Crioii- 
nal  Procedure  Code,  vide  explanation  Sec- 
tion 630,  and  every  Magistrate  is  bound  to 
act  up  to  the  law,  and  I  consider  tliat  the 
Deputy  Magistrate's  iiTegularity  of  proce- 
dure must  be  fatal  to  his  order.  My  reasons 
are  detailed  in  my  order  dated  1 0th  inslaat, 
forwarded  witli  the  record,  and  I  reoomnead 
that  the  Deputy  Magistrate's  order,  puttiug 
the  2nd  party  in  possession,  be  set  aaide,  lad 
I  would  beg  to  suggest  that,  with  the  order 
setting  aside  tlie  Deputy  Magistrate's  pro- 
ceedings, the  case  might  be  allowed  to  drop^ 
as  there  is  nothing  in  the  records  to  show 
that  any  proceedings  should  be  taken  in  the 
interests  of  the  public  peace. 


Digitized  by 


Google 


1875.] 


Criminal 


THE   WEEKLY   REPORTER. 


Rulings. 


63 


Judgment  of  the  High  Court. 
Jackson,  J. — We  think,  for  the  reasons 
Bttited  by  the  Sessions  Judge,  tiiat  the  order 
of  the  Deputy  Mngistrate  made  upon  evi- 
dence not  taken  before  him  must  be  set 
aside.  We  do  not  think  it  necessary  to  give 
any  further  direction  in  the  matter. 


The  14th  April  1875. 
Present: 

The  Hon'ble  Louie  S.  Jackson,  and  W.  F. 
McDonell,  Judges, 

Fence — Fine — Information, 

Reference  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  I'rocedure 
by  the  Officiating  Magistrate  of  Hooghly, 

The  Queen 

versus 

Shadhu  Churn  Ghose. 

No  order  fiaing  a  party  for  not  repairing  a  fence 
ought  to  be  passed  withoat  an  information  against  him 
and  a  hearing. 

Reference, — I  have  the  honor  to  state  I 
am  of  opinion  tluit  an  order  of  tlie  Assistant 
Mngistrnte  passed  yesterdny  in  the  case  of 
Queen  versus  Shadliu  Cliurn  Ghose,  the 
record  of  which  accompanies  this,  is  illegal,  as 
no  previous  order  to  repair  ilieir  fence  had 
been  issued  to  the  East  Indian  Railway 
Company,  and  to  request  tliat  it  may  be 
quashed. 

I  also  beg  to  be  informed  whether  the 
words  *  good  and  sufficient'  in  Section  20  Act 
XVIII  of  1854  cannot  be  prediciited  of  the 
ordinary  iron  wire  fence  wliich  bounds  the 
East  Indian  Railway  line  along  most  of  its 
length,  although  it  may  allow  of  small  ani- 
mnU,  if  not  watched  by  any  one  in  charge  of 
them,  pushing  their  way  through  tlit^m. 
It  seems  to  me  an  important  mutter  that 
should  be  settled. 

Judgment  of  the  High  Court, 
Jackson,  J, — The  Rail  way  Company  ought 
not  to  have  been  fined   without  an   informa- 
tion against  them  and  a  hearing. 

Nor  does  it  appear  that  there  was  any 
defect  in  their  fence,  though  it  is  suggested 
by  Shadhu  Churn,  the  owner  of  the  sheep, 
v)hen  on  his  defence^  that,  in  the  place  indi* 
cated,  the  earth  below  the  undermost  bar 
of  the  fence  liad  been  washed  away.  Suppos- 
ing this  to  have  been  proved,  as  it  was  not, 
the  circumaiance  would  have  afforded  a 
ground  for  ordering  the  Company  to  repair, 
und   ou    their   failure   to  comply  with  such 


order  being  proved,  the  Company  might  have 
been  fined. 

The  order  must  be  quashed,  and  the  award 
of  the  fine  by  way  of  compensation  was 
wholly  irregular,  and  as  there  was  no  prose- 
cution and  no  complaint  on  the  part  of  the 
owner  of  the  sheep,  the  fine  must  therefore 
be  repaid  to  the  Company. 


The  14th  April  1875. 

Present:  • 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Irregularity--  Complaint--  Dismissal— Acquittal" 
Act  X  of  1872  ss,  205  and  212. 

Reference  to  the  High  Court  under  Section 

296  of  the   Code  of  Criminal  Procedure 

by  the  Sessions  Judge  of24'Pergunnahs. 

The  Eastern  Bengal  Railway  Company, 

versus 

Kali  Dass  Dutt  and  another. 

The  omission  to  comply  with  prescribed  formalities 
before  issuing  the  sammons  will  not  vitiate  the  pro- 
ceedings after  summons  so  as  to  enable  a  complainant 
to  re-open  the  case. 

The  dismissal  of  a  complaint  under  s.  206  operates 
as  an  acquittal  by  reason  of  s.  212  Code  of  Criminal 
Procedure. 

Reference, — A  written"  complaint  was 
preferred  against  two  persons  Madhub  Ch un- 
der Dutt  and  Kalidas  Dutt  by  the  Superin- 
tendent of  Police  on  behalf  of  the  Eastern 
Bengal  Railway  Company  charging  them 
with  offences  ngniuat  the  Railway  Law,  Act 
XVIII  of  1854. 

The  Cantonment  Magistrate  did  not  exa- 
mine the  complainant  but  issued  summons  for 
the  trial  of  the  ca^e  on  the  5th  February. 
The  case  was  postponed  till  the  6th  idem  at 
the  compltiinant's  request,  and  on  that  day  the 
Cantonment  Mngistraio  dismissed  the  com- 
plnint  under  Section  205  Crimiual  Procedure 
Code. 

On  10th  idem  the  complniunnt  made  a 
fresh  complaint)  which  was  admitted  by  Mr. 
Davies,  Deputy  Magistrnte  temporarily  in 
charge  of  the  Cantonment  Magistrate's  office. 
His  order  is  as  follows  : — 

**  1  find  that  no  complaint  was  legally 
made  as  required  by  Section  144  Criminal 
Procedure  Code,  and  that  no  complainunt  wns 
examined,  and  as  a  written  complaint  has  this 
day  been  filed  nnd  complainant  examined,  I 
place  the  complaiut  on  the  file  to  be  tried  in 
due  course." 

Proceedings  having  been  taken  against 
the  accused,  they  have  applied  to  this  Coui  t 
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for  an  order  of  reference.  It  appears  to  me 
liiat  Mr.  Da  vies'  order  of  10th  March  was 
illegal,  and  that  further  proceedings  should 
be  stayed. 

Colonel  Wintle  wns  acting  legally  in  receiv- 
ing the  written  complnint  of  the  2oth  Jnnunry 
and  in  issuing  summons  upon  it.  If  he 
omitted  to  examine  the  complninant  the  triul 
of  the  accused  was  not  prejudiced  by  the 
irregularity.       Viite  Section  144  Inst  pnra. 

His  order  dismissing  the  complaint  under 
Section  205  was  a  perfectly  legal  one,  and 
by  the  effect  of  Section  212  it  operated  as 
an  acquittal  of  the  accused. 

In  fact  whether  his  order  was  ri^ht  or 
wrong  it  was  a  judicial  acquittal  of  the 
accused,  and  could  only  be  set  aside  upon 
appeal  referred  in  the  manner  laid  down  in 
Section  272  Criminul  Procedure  Code  (vide 
XJX  W.  R.,  52,  Criminal  Rulings,  J.  G. 
Bagrnm,  Petitioner). 

I  therefore  move  the  Court  to  set  aside 
the  order  of  10th  March  and  to  qnash  the 
subsequent  proceedings. 

Judgment  of  the  High  Court, 
Jackson^  J, — We  concur  in  tlie  view 
token  by  the  Sessions  Judge.  The  omission 
to  comply  with  prescribed  formtdities  before 
issuing  the  summons  will  not  vitiate  the 
proceedings  after  summons  so  as  to  enable 
the  complainant  to  re-open  the  case,  and  the 
Mngistrnte  having  dismissed  the  complnint 
in  accordance  with  Section  208,  the  principle 
laid  down  in  Section  212  applies.  The  com- 
plainant cannot,  under  such  circumstances,  be 
in  a  better  position  than  he  would  have  been 
if  he  had  been  allowed  to  withdraw  the  com- 
plaint under  Section  210. 

The  proceedings  subsequent  to  Mr.  Davies* 
order  and  that  order  itself  are  annulled. 

We  add  for  the  Magistrate's  guidance  that 
he  should  not  permit  himself  to  be  addressed, 
in  connexion  with  cases  before  him,  in  the 
style  adopted  by  the  Superintendent  of 
Eiuitern  Bengal  Railway  Police. 


The  14th  April  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

High    Courts  Revision — Difference    of  Opinion 
between  JUagistrutes, 

Reference  to  the  High  Court  under  Section 
296  of  the  Code  of  Criminal  Procedure 
by  the  Officiating  Magistrate  of  Backer- 
gunge. 


Nuudo  Kishore  Haldar 
versus 

Anando  Chunder  Chatteijee  and  otl 

Thediflference  of  opinion  on  a  question  of  proof 
a  Magistrate  who  (li<l,  and  anotiier  who  did  not,  1 
witnetses,  is  not  a  ground  on  wliich  the  High  C 
be  disposed  to  exercise  its  powers  of  revision. 

Reference, — This  is  a  case  under  I 
379  Indian  Penal  Code,  The  comp 
filed  a  petition  to  the  effect  that  the  i 
entered  his  land  and  cut  and  carriec 
the  paddy  sown  by  him  on  it.  Sub-] 
Magistrate,  Baboo  Chnudra  Kumar 
sent  the  complaint  for  Police  investi 
and  the  Police  reported  it  to  be  true 
Sub- Deputy  Magistrate  therenfiter  8< 
and  examined  five  witnesses,  and  the 
moned  the  accused  and  six  more  wil 
Four  of  these  witnesses  depose  to  hav 
the  commission  of  the  ofibnce,  and  th 
two  to  have  heard  of  the  occurrence 
Sub-Deputy  Magistrate  dismissed  tli 
on  the  ground  that  the  witnesses  ex 
by  him  appeared  to  him  to  have  givei 
evidence.  In  my  opinion  the  case  In 
sufficiently  proved,  and  there  has  1 
failure  of  justice.  There  is  distinct  ei 
to  show  (hat  the  complainant  was  at  ll 
of  the  occurrence  in  possession  of  tin 
and  that  he  prepared  and  tended  tli 
which  the  accused  by  violence  cut  and 
away. 

Judgment  of  the  High  Court. 

Jackson  J  J. — The  ground  of  refere 
this  case  U  a  ditference  of  opinion  < 
question  of  proof  between  a  Ma^istrat 
did,  and  another  who  did  not,  he 
witnesses. 

It  is  not  a  ground  on  which  the  Cou 
bo  disposed  to  exercise  its  powers  of  re 


The  14th  April  1875. 

Present  : 

The  Hon'ble  Louis  S.  Ja<tkson   and 
McDonell,  Judges. 

Compensation — Distress  —  Imprisonment  - 
rant^Act  X  of  1872  s,  209. 

Reference  to  the  High  Court  under  t 
296  of  the  Lode  of  Criminal  Pro 
by  the  Magistrate  of  Moorshedaba 

Bisheshwar  Shnha,  Complainam 

versus 
Bidhwambhur  Sircar  and  others 
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A  Magistrate  in  making  an  order  for  compensation 
under  s.  209  Cotle  of  Oriminal  Procedure,  is  bound, 
if  the  amount  be  not  paid,  to  proceed  to  the  recovery  of 
it  by  distress  and  sale  of  the  moveables  of  the  person 
ordered  to  pay ;  but  if  sucli  person  admits  he  has  no 
gowia,  and  thereby  waives  the  right  to  have  the  amount 
levied  bv  distress,  the  Magistrate  may  proceed  to 
imprison  him  in  the  Civil  JaiL  The  warrant  of  distress 
cAonot  have  currency  simultaneously  with  the  imprbou- 
ment. 

Reference. — The  complninnnt  in  his  peti- 
tion charged  tho  Accused  with  having  com- 
mitted the  offence  of  wrongful  confinement 
(Section  342)  and  nesault  (Section  352  of 
the  Code).  The  charge  wns,  however,  en- 
quired into  hj  the  Joint  Magistrate  under 
Section  341  of  the  Code,  and  was  dismissed. 

Besides  diamigsing  the  cnse,  the  Joint 
Miigistrate,  considering  the  complaint  to  be 
frivolous  and  vexatious,  ordered  the  complain- 
ADt,  under  Section  209  of  Act  X  of  1872, 
to  pay  Rs,  10  as  amends  to  the  defendant 
summoned,  and  on  the  complainant's  state- 
ment tliat  lie  had  no  property  whereon  the 
distress  could  be  levied,  directed  that  a 
warrant  be  made  out  for  his  imprisonment  in 
the  Civil  Jail,  and  also  the  issue  of  a  distress 
warrant  in  case  property  siiould  be  found. 
It  appears  to  me  thai  the  order  of  simul- 
taueuus  issue  of  warrants  for  imprisonment 
and  for  distress  is  illegnl. 

The  provisions  of  Clause  3  of  Section  209 
of  Act  X  of  1872  seem  to  indicate  most 
clearly  that,  when  an  order  of  compensation 
has  been  passed  under  that  Section,  an  attempt 
must  be  made  to  realise  the  amount  by 
distress  and  sale  of  moveable  property  befoi*e 
resort  is  ha<l  to  imprisonment  in  the  Civil 
Jail  in  default,  or  at  any  rate  that,  if  the 
Magistrate  is  satisfied  that  there  is  no 
property  on  which  the  amount  of  compen- 
•ntion  can  be  levied,  nnd  imprisonment  is 
therefore  ordered  in  default,  no  distress 
warrant  can  issue. 

With  regard  to  para.  8  of  the  explanation 
of  the  Joint  Magistrate,  which  is  sent  here* 
with,  it  appears  to  me  that  the  concluding 
words  of  Section  209  of  Act  X  of  1872  do 
uot  bear  the  meaning  which  he  would  attach 
to  them.  They  seem  to  me  to  relate  to 
cases  in  which,  though  the  Magistrate  may  be 
uuuble  to  discovt-r  any  moveable  property 
on  which  distress  can  be  made  to  secure 
payment  of  tlin  compensation,  the  person 
liable  or  his  relations  or  friends  may  pay  the 
amount  in  order  to  procure  his  release  from 
confinement. 

Judgment  of  (he  High  Court. 

Jackson^  •/. — We  are  of  opinion  that  a 
i^agistrate  in  making  an   order  for  compen- 


sation is  ordinarily  bound,  if  the  amount  be 
not  paid,  to  proceed  to  the  recovery  of  it  by 
distress  nnd  sale  of  the  moveables  of  the 
person  ordered  to  pay;  but  if  such  person 
admits  that  he  has  no  goods,  nnd  thereby 
waives  the  right  to  have  the  amount  levied 
by  distress,  the  Magistrate  may  proceed  to 
imprison  him  in  the  Civil  Jail,  and  the 
imprisonment  will  run  out  the  term  ordered, 
unless  the  sum  be  sooner  paid,  that  is,  unless 
th(^  imprisoned  person  pays  it. 

The  warrant  of  distress  cannot  have 
currency  simultaneously  with  the  imprison- 
ment,  because  the  alternative  permitted  in 
case  of  failure  to  realise  lias  already  been 
adopted. 

So  much  of  the  Joint  Magistrate's  order 
therefore  as  directs  the  sitnnltaneous  issue  of 
the  warrant  of  distress  will  be  annulled. 


The  23rd  April  1875. 

Present  : 

The  Hou*ble  Louis  S.  Jackson  and  W.  F« 
McDonell,  Judges. 

Grievous  Burt  ^Comments  on  Conduct  of  Police 
Officers  — Sessions^ Judgment — Act  XLV  of 
1860  ss.  320  Sf  325. 

The  Queen 

versus 

Budri  Roy,  Appellant. 

Committed  hj  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  Tirhoot  on  a 
charge  of  voluntarily  causing  grievous 
hurt. 

Baboo  Juggndanund  Mookerjee^    Junior 
Govt.  Pleader,  for  the  Prosecution. 

To  make  out  tlie  offence  o!  volantarily  causing  grievoot 
hart  ander  s.  325  Penal  Code,  there  munt  be  some  spe- 
cific hurt,  voluntnrily  inflicted,  and  coming  within  some 
of  the  eight  kiuds  enumerated  in  s.  820. 

For  the  purposes  of  a  judgment  in  Sessions  trials, 
the  testimony  or  conduct  of  Police  Officers  concerned 
should  be  scrutinized  and  commented  on  in  the  same 
degree  as  those  of  other  material  witnesses,  and  not 
farther. 

Jachsortf  J. — The  facts  of  this  case  are  in 
truth  very  simple. 

The  case  for  the  prosecution  was  that 
Budri  Rat,  the  prisoner,  having  seized,  on 
accoun  t  of  a  failure  in  carrying  out  a  con- 
tract  for  indigo  cultivation,  some  cattle  be- 
longing to  the  deceased,  Foujdar,  the  latter 
interposed,  and  that  a  scuffle  ensued,  in  the 
course  of  which  the  prisoner  struck  Foujdar 
a  blow  or  gave  him  a  violent  push  on  the 
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Circulates  Financial  Department  Resolution  of 
29/A  October  1874,  relating  to  the  cancellation 
of  Stamps  under  Section  30  of  the  Court  Fees 
Act 

CIRCULAR  ORDER  No.  24. 

From  the  Officiating  Registror  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengaly  Appellate  Jurisdiction^  dated 
ike  7th  December  1874. 

(English  Depftrtraent.) 

(Civil.) 

The  annexed  copy  of  n  Resolution  of  the 
Goveroment  of  Indin  in  the  Financial  Depart- 
ment, No.  6307,  dated  29ih  October  1874, 
relating  to  the  cancellation  of  stamps  under 
Section  30  of  the  Court  Fees  Act  of  1870, 
ifl  hereby  circulated  for  the  information  and 
guidance  of  all  Civil  Courts  subordinate  to 
the  High  Court. 

2.  It  will  be  seen  that  the  present  orders 
supersede  those  previously  issued  at  the 
suggestion  of  the  Government  of  India,  in 
paragraph  2  of  Circular  Order  No.  3,  dated 
17th  January  1871,  inasmuch  as  the  can- 
cellation of  the  stamp  on  such  documents  as 
copies,  certificates,  &c.,  by  punching  out  the 
figure-head,  is  now  to  be  effected  not  by  the 
Court  or  office  issuing  the  document,  but  by 
the  Court  or  office  receiving  the  same,  and 
that  the  coacellatiou  ia  accQfdiugly  effected 


not  at  the  time    the   labels    are   afflxt-d,    but 
when  the  document  is  filed  or  acted  upou. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 
Officiating  Registrar, 

No.  6307,  BATED  Fort  Williak,  thb  29te 
Ogtobee  1874. 

RESOLUTION— i?y   the    Government  of 
India,  Financial  Department. 

Read  again — 

Financial  Order  No.  3362,  dated  30th 
November  1870,  suggesting  thai  it 
would  be  expedient  to  instruct  the 
Courts  to  cause  the  stamp  labels  uffixed 
to  copies,  certificates,  and  other  docu- 
ments issued  by  them,  and  liable  to  a 
fee  under  "the  Conn  Fees  Act,  1870" 
(Act  No.  VII  of  1870),  to  be  cancelled 
at  the  time  they  are  uffixed. 

Rend— 

A  letter  from  the  Government  of  Bombay, 
No.  4194—179  R,  dated  7th  August 
1874,  stating  that  the  course  suggested 
in  the  above  order  is  apparently  at 
variance  with  the  provisions  of  the  law 
as  at  present  enacted. 

Resolution. — On  a  re-perusal  of  the 
Court  Fees  Act,  1870,  the  Governor  General 
in  Council  observes  tliut  the  Act  contains 
clear  provisions  as  to  cancellation  which 
sliould  be  f<>llowed. 

2.    Under  Section  30,  the  stamp  can  only 

be  cancelled  by  the  Court  or  office  receiving 

the  documeut  to  which  tho  stamp  has  been 
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affixed.  Such  cancellation  can  be  effected  in 
one  way  only,  namely,  by  punching  out  the 
figure-head,  and  this  cannot  be  done  twice. 
Consequently,  the  only  time  a  stamp  can  be 
cancelled  is  when  the  document  to  which  it 
is  attached  is  filed  or  acted  upon. 

3.  His  Excellency  in  Council  is  accord- 
ingly pleased  to  decide  that  the  cancellation 
of  the  stamps  affixed  to  "  true  copies"  of 
papers  issued  by  a  Court  should  be  effected 
by  the  Court  receiving  such  documents  ; 
officers  when  attesting  **  true  copies"  should, 
however,  draw  their  pep  across  the  stamp. 

Ordered,  that  a  copy  of  the  foregoing 
Resolution  be  forwarded  to  the  Government 
of  Bombay,  with  reference  to  that  Govern- 
ment's letter  No.  5194—179  R,  dated  7th 
August  1874,  to  tlie  other  Local  Governments 
and  Administrations  for  information  and 
guidance,  in  modification  of  Financial  Order 
No.  3362,  dated  30th  November  1870,  and 
to  the  Legislative  Department  for  informa- 
tion. 

E.  F.  Harrison, 
Ofg-  Secy,  to  the  Govt,  of  India. 

J.  A.  BOURDILLON, 

Offg,  Under-Secy.  to  the  Govt,  of  India. 


Draws  attention  to  Bute  of  the  High  Couft,  Origi- 
nal Jurisdiction^  regarding  charge  for  serving 
processes  of  other  Courts, 

CIRCULAR  ORDER  No.  25. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fdrt  William 
in  Bengal,  Appellate  Jurisdiction^  dated 
the  nth  December  1874. 

(English  Department.) 

(Civil.) 

In  continuation  of  Circular  Order  No.  12, 

dated  the  27th  March  1874,  the  attention  of 

all  Civil   Courts  subordinate  to   the  High 

Court  18  drawn  to  the- Supplemental  Rule, 


dated  22nd  August  1874,*  of  which  a  copy 

is  annexed,  regarding 

*  India   Gazette  of  6th     fees   and   clianM  of 

December  1S74.     Part  II,       ,        tt.   ,     ^ 

page  482.  the    High   Coun  in 

its  Original  Jorisilkp 
tion. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 
Officiating  Begistnr. 

HIGH  COURT,  ORIGINAL  SIDE. 

Tiie  following  Rule  made  bj  the  Sigh 
Court  of  Judicature  at  Furt  William  in 
Beugal  having  received  tlie  sauction  o{  the 
Governor  General  of  India  in  Coancil,  is 
now  published. 

By  order, 

(Sd.)    C.  T.  DAYIS, 
Officiating  Regitinr. 
27th  Novr.  1874. 

It  is  ordered  that  the  following  items  be 
inserted  at  the  end  of  the  fifth  scliedule  to 
tht)  Rules  of  the  High  Court  which  came 
iuto  effect  on  the  9th  of  March  1874  :— 

[Process  op  other  Courts.] 

9.  For  serving  or  executing  process  speci- 
fied in  this  schedule,  ns  herein  provi<1ed. 

10.  For  serving  every  notice,  summon* 
to  a  witness,  and  other  judicial  process  not 
specified  in  this  schedule. 

European  Bailiff.    Native  Bailill 
Rs.  Re. 

For  each  person  served  2  1 

R.  COUCH. 

F.  B.  KEMP. 
LOUIS  S.  JAOTSON. 
J.  B.  PHBAR. 

A.  G.  MACPHERSON. 
W.  MARKBY. 
W.  AINSLIB. 
CHARLES  PONTIFBX. 
E.  G.  BIRCH. 

G.  G.  MORRIS. 
R.  C.  MITTER. 
W.F.McDONELL 
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Enquires  whetfter  the  provisions  of  ss.  3  and  4 
Regulation  I.  VIII  of  1795  are  observed  in 
each  district, 

CIRCULAR  MEMO.  No.  1. 

Dated  Calcutta,  the  \Slh  January  1875. 

High  Court. 

CnglisU  Department. 

(CiviL)  ' 

To 

The  Judge  of 

The  Court  desires  to  be  informed  whether 
the  provisions  of  Sections  3  and  4  of  Regu- 
lation LVIII  of  1795  are  observed  in  the 
district  of 

(Sd.)    W.  M.  SOUTTAR,       . 
Registrar, 


Directs  discontinuance  of  Quarterly  Returns 
prescribed  by  Circular  Order  No  12,  dated  %th 
April  1872,  but  extends  the  instructimis  of  that 
Circ^ilar  Order  to  the  Annual  Statements. 

CIRCULAR  MEMO.  No.  2. 

Dated  Calcutta,  the  2Sth  January  1875. 

High  Court. 

English  Department. 

{Civil.) 

Regard  being  had  to  the  Circulars  speci- 

Circular     Order     dated  ^^^  ^^"    J»'?    ""l^^g'^^J 

I4th  March  1874,  No.  II.  tl»e  Court  18  pleased 

Circular     Memo,    dated  to   direct    the  discou- 

m  Juae  1874,  No.  14.  jj,,„^^^^  ^p ,^^  q^^^_ 

terly  Returns  prescribed  by  Circular  Order 
No.  12,  dated  8ih  April  1872,  the  instruc- 
tious  contained  in  which  will  now  apply 
to  the  preparation  of  the  Annual  Statements, 
Qnder  Circular  Memorandum  No.  14,  dated 
12th  June  1874. 

By  order  of  the  High  Courf» 
(JSd.)    W.  M.  SOUTTAR, 

Registrar. 


Prescribes  rules  for  the  guidance  of  Civil  Court 
Ameens  in  carrying  out  heal  enquiries, 

CIRCULAR  ORDER  No.  1. 

Dated  Calcutta,  the  SOth  January  1875, 

High  Court. 

English  Department. 

(Civil.) 

The  Court  are  pleased  to  prescribe  the 
following  rules  for  the  guidance  of  Civil 
Court  Ameens  in  carrying  out  local  enquiries 
involving  the  survey  and  measurement  of 
lands  by  order  of  a  Civil  Court. 

2.  District  Judges  are  requested  to  seo 
that  these  instructions  are  exactly  obeyed. 

By  order  of  the  High  Court, 

(Sd.)    W.  M.  SOUTTAR, 

Registrar, 

RULES. 


1.  All  measurements  must  be  made  with 
chain  and  compass.  The  chain  to  be  30 
feet  in  length. 

2.  The  work  must  be  plotted  to  scale, 
and  the  scale  to  be  used  by  Civil  Court 
Ameens  is  the  brass  Thakbust  scale,  330 
feet  to  the  inch,  or  16  inches  to  the  mile. 

3.  This-  scale  is  made  by  dividing  4  inches 
into  11  equal  parts,  each  of  wiiich  will 
therefore  be  equal  to  a  russee  or  beegah-side 
of  120  feet.  Each  of  these  parts  sub-divided 
into  4  represents  the  measuring  chain  of  30 
feet  or  5  cottahs. 

4.  If  the  urea  of  the  land  to  be  measured 
is  too  large  to  be  conveniently  shown  on  the 
16-iuch  scale,  the  scale  may  be  reduced  to 
one-half.  If  the  plot  of  land  be  very  small, 
the  scale  can  be  increased  to  double,  t.  e., 
32  inches  to  the  mile.  For  practical  pur- 
poses the  scale  of  8  inches  to  the  mile  is 
the  smallest  scale  Civil  Court  Ameens  can 
safely  use  with  suoh  instruments  as  they 
have  to  employ.  The  scales  enumerated 
bear  due  proportion  to  the  professional  survey 
scale  and  facilitate  comparison  with  the  pro- 
fessional survey  maps.* 

*  In  working  from  professional  snrvey  maps,  it  will 
be  borne  in  mind  that  20  Gunter's  chains  or  1,320  feet 
are  generally,  if  not  universally,  represented  by  1  inch. 
Each  inch  of  a  survey  village  map,  therefore,  is  equal 
to  11  russeea,  and  each  Guuter's  chain  to  11  cottahs. 
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6,  The  starting  point  and  every  bearing 
and  measurement  taken  must  be  recorded, 
as  the  mensurement  proceeds,  in  a  Field 
Book.  This  Field  Book  must  invariably 
be  submitted  with  the  map  prepared,  and 
in  it  any  prominent  land-marks  adjacent  to 
or  on  the  line  of  measurement  should  be 
noticed. 

6.  In  order  to  secure  greater  clearness 
and  uniformity,  it  is  further  directed  that 
all  water,  whether  running  or  standing,  is 
to  be  indicated  in  blue,  the  land  in  dispute 
to  be  shaded  yellow,  and  all  writing  on  the 
maps  to  be  so  made  as  to  be  rend  when  the 
map  is  held  with  the  North  side  uppermost. 


Jtuimctions  to  prevent  the  decUion  ofccutes  «x- 
parte  against  a  defendant  without  sufficient 
inquiry  as  to  service  of  summons, 

CIRCULAR  ORDER  No.  2. 

High  Court. 
English  Department. 
(Civil.) 
Dated  Calcutta^  the  SO/A  January  1875. 

Thb  returns  to  Circular  Order  No.  14, 
dated  13th  June  1874,  having  shown  that  a 
large  number  of  applications  had  been  made 
to  Civil  Courts  under  Section  119,  Civil 
Procedure  Code,  and  that  in  many  cases  the 
appHcation  was  successful,  there  is  reason  to 
apprehend  that  suits  are  occasionally  decided 
ex  parte  against  a  defendant  without  suffi- 
cieut  enquiry  as  to  service  of  the  summons, 
and  that  such  result  may  be  in  some  measure 
due  to  a  feeling  on  the  part  of  the  presiding 
officer  that  any  hardship  may  be  obviated  by 
an  application  under  Section  119.  The 
Court  are  therefore  plensed  to  direct  parti- 
cular attention  to  the  subject,  and  to  request 
that  District  Judges  will  have  the  goodness 
to  satisfy  themselves  that  the  provisions  of 
Section  11 1  are  carried  out  according  to  their 
true  intent,  t.e.,  that  the  Court  in  each  case 
proceed  to  hear  the  case  ex  parte  only  on 
proof  to  its  satisfaction  that  the  summons 
has  been  duly  served. 

2.  The  Judges  will  require  the  Sub- 
ordinate Judges  and  Moonsifis  to  report  each 
Quarter  what  number  of  applications  have 
been  made  under  the  Section  and  how  they 
have  been  disposed  of ;  and  this  information 
veill  be  embodied  in  the  Annual  Report,  dis- 
tinguishing between  cases  falling  under 
Section  ill  and  those  under  114. 


3.  It  will  be  observed  that  the  proeedore 
of  Section  119  is  not  applicable  toluUdi^ 
missed  under  Section  110. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

RegUtnt, 

Work  done  by  a  Moonsiff  vested  with  the  power$ 
of  a  Small  Cause  Court,  under  s.  29,  Ad  Ylof 
187  \y  to  be  shfwn  in  a  separately  mo/Uhk/  nbn 
in  form  annexed, 

CIRCULAR  MEMO.  No.  3. 

High  Court. 

English  Department. 

(Civil.) 

Dated  Calcutta,  the  1st  February  1875. 

The  Court  directs  that  for  the  falure 
wherever  a  Moonsifif  is  vested  with  the 
powers  of  a  Small  Cause  Court,  ander  Sec* 
tion  29,  Act  VI  of  1871,  the  work  done  by 
him  in  that  capacity  shall  be  shewn  in  i 
separate  monthly  return  to  be  prepared  io 
the  annexed  form  which  may  be  submitted 
to  the  District  Judges  in  the  vemaealar  or 
in  English  as  each  Moonsiff  may  find  most  cod- 
venient. 

2.  From  the  returns  thus  received,  tiie 
District  Judge  will  prepare  one  Statemeit 
to  be  submitted  not  later  than  the  15(hof 
each  month,  exhibiting  the  work  ofeaeb 
Moonsiff  in  his  district  who  exercises  thoea 
powers. 

3.  The  cases  exhibited  in  these  returos 
will  nevertheless  continue  for  the  present 
to  be  also  included  in  the  regular  Quirferlf 
Civil  Statements  under  the  usual  headi^'o^' 
will  be  likewise  shewn  in  Judicial  StiteoieDt 
No.  8,  under  the  general  head  Paid  Sob* 
divisional  Tribunals. 

4.  This  rule  will  apply  to  the  Snbordi- 
nate  Judge  of  Sylhet  and  to  any  other  office^ 
of  whatever  rank  or  designation,  who  exer- 
cises Small  Cnuse  Court  powers  below  those 
of  a  regular  Small  Cause  Court. 

By  order  of  the  High  Court, 

(Sd.)    W.  M.80UTTAB, 

BegUtrar, 
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Circulates  Home  Department  Resolution  No.  440, 
dated  16 th  November  1874,  regarding  transfer 
of  convicts  to  Port  Blair. 

CIRCULAR  ORDER  No.  1. 

High  Court. 

English  Department. 

(Crirainal.) 

Dated  Calcutta^  the  5th  February  1876. 

The  following  Resolution  of  the  Govern- 
ment  of  India  in  the  Home  Department, 
No.  440,  dated  the  16ih  November  1874,  is 
forwarded  herewith  to  ali  judicial  authorities 
subordinate  to  the  High  Court  for  informa- 
tion and  guidance. 

By  order  of  the  High  Court, 
(Sd.)     W.  M.  SOUTTAR, 

Begistrar, 


Extract  from  the  Proceedings  of  the  Go- 
vernment  of  India  in  the  Home  Depart  * 
ment(Pori   Blair),  No.  ^^^^  under  date. 

Fort  William^  the  l^th  November  18T4. 
Read — 

Circular  of  the  Home  Department,  Nos. 
2911-18,  dated  6th  May  1863,  drawing 
attention  to  the  ample  accommodation  avail- 
able for  convicts  at  Fort  Blair,  and  suggest- 
ing the  desirability  of  freer  use  being  made 
by  the  Sessions  Courts  of  the  power  vested 
iu  tliem  under  Section  59  of  the  Indian 
Penal  Code,  by  which  sentences  of  transpor- 
tation for  not  less  than  seven  years  may  be 
substituted  for  sentences  of  imprisoumeni. 

Circular  of  the  Home  Department,  Nos. 
2085-86,  dated  the  18th  August  1864, 
directing  that  transportation  may  be  carried 
into  effect  only  in  cases  of  convicts  sentenced 
to  fourteen  years  and  upwards. 

Resolution  of  the  Home  Department, 
No.  2028,  dated  28th  December  1868,  and 
orders  cited  tlierein,  restricting  transpor- 
tation to  life-sentences. 

Resolution  of  the  Home  Department,  dated 
19th  May  1874,  regarding  the  deputation  of 
the  Hon'ble  Sir  H.  Norman,  k.c.b.,  to  inspect 
the  Penal  Settlement  at  the  Audamans. 

Report  by  the  Hon'ble  Sir  H.  Nor- 
man,  k.c.b.,  dated  the  13th  June  1874. 


Resolution.— The  Governor  General  in 
Council  has  had  under  consideration  the 
question  of  rescinding  the  Resolution  of 
1868  by  which  only  life-convicts  were  to  be 
transported  to  the  Andamans.  This  Reso- 
lution has  been  maintained  from  that  date, 
and  the  proportion  of  term  to  life-convicts 
has,  in  consequence,  been  very  largely 
reduced.  The  Superintendent  of  the  Setilt^- 
ment  now  very  strongly  urges  the  necessity 
of  a  proportion  of  term-convicts  being  kept 
up,  on  the  ground  that  such  convicts  form 
an  important  element  of  safety  to  the  Settle- 
ment. In  this  recommendation  Sir  H.  Nor- 
man concurs.  Upon  this  view  tlius  sup- 
ported. His  Excellency  in  Council  has 
decided  to  waive  the  considerations  of  general 
policy  which  restricted  transportation  to 
life-conviois  and  to  permit  term-convicts  to 
be  sent  to  the  Settlement.  The  maximum 
proportion  which  term-conviois  should  bear 
to  life-convicts  will  be  precisely  fixed  here- 
after, the  admitted  objects  being  to  provide 
petty  officers  ai)d  to  keep  a  certain  number 
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of  term- men  among  ttie  working  gangs. 
With  these  objects,  Geueral  Stewart  has  been 
desired  to  report  what  number  of  term-con- 
Ticts  he  needs  at  once,  and  to  detail  the 
instalments  by  which  they  sliould  subse- 
quently arrive.  He  lias  also  been  requested 
to  mention  any  particular  class  or  caste  of 
convicts  whose  transportation  may  be  desir- 
able or  nsefal  to  the  Settlement,  as  also 
those,  if  any,  who  should  not  lie  sent. 

2.  The  Superintendent  has  replied  to 
this  reference,  and  has  urged  that  steps  be  at 
once  taken  to  send  term-convicts  to  Fort 
Blair  as  soon  as  the  transport  season  opens, 
because  a  larger  amount  of  skilled  labor 
than  the  Settlement  can  now  supply  is 
urgently  required  by  him. 

He  states  that  there  is  immediate  work 

CLA»».  KCK.«.  '■«'•  the  «l»««8 
cup«i>tera ISO     Specified     lo    the 

l^^iZ^-    ::    ::  '51   "••rgi".  a-d  if » 

Sawyer*      M     large     proportion 

BrMt-maken          ..        ..  5  01  til  em  Can  be  00- 

Iroa-moiildertttdoMton  .  6  twined     from      the 

Blacksmitbc             ••        ••  **^  -»»    ,         .    ..    ..      .,i 

Hboeingimiths         ..        ..  3  MadraSjnilsit  Will 

SttfYejor. 4  ^  ^  ga»n>  ^  COn- 

DrmftMDen 8  victS      from       that 

BatUn-worken       ....  ^  -d       •  i                          t 

Engine-drivers        ..        ..  8  ir  residency     Stand 

BnfflUh     and     Vern«ml»r  ^1,^  climate  of  the 

writers 10  . 

TUe-nuken 3     Audamans    better 

^^'"^       ?     and      are      more 

TOTAL   ..480      tractable         than 
natives   of   other 
Provinces. 

3.  As  it  is  not,  liowever,  expedient,  in 
the  interests  of  discipline,  to  permit  edu- 
caW»d  men  to  work  as  clerks  until  tliey 
have  by  good  conduct  in  imprisonment  he- 
come  entitled  to  such  lijzht  employment, 
General  Stewart  recommends  that  convicts 

.who  have  been  for  some  years  at  hard  labour 
in  India  should  alone  be  selected  for  employ- 
ment as  clerks  at  Port  Blair.  Thi^  recom- 
mendation is  approved  by  the  Government 
of  India. 

4.  He  also  requires  a  considerable  num- 
ber of  sweepers  for  coutervancy  purposes, 
and  in  view  to  secure  an  ample  supply  of 
this  class  he  suggests  that  the  rules  regard- 
ing age  and  physique  need  not  be  strictly 
enforced,  provided  that  those  selected  for 
transportation  are  fit  for  sweeper's  work. 
For  the  rest  he  considers  that  if  it  be  possi- 
ble to  supply  the  requirements  of  the  li^ttle- 
ment  without  having  recourse  to  dacoits  and 
habitual  thieves,  it  would  be  desirable,  as 
convicts  of  these  classes  rarely  settle  down 
to  work  or  give  up  the  practices  of  their 
early  traiuiug  in  crime ;  moreover,  dacoits 


are  the  most  persistent  concocters  of  tebfiies 
for  escape,  and  thus  help  to  unsettle  the 
minds  of  their  comrades.  With  that  ex- 
ceptions, the  Superintendent  does  not  U 
it  would  be  expedient  to  place  any  reitric^ 
on  the  transportation  of  term-prisooen  win 
fulfil  the  usual  conditions  required  of  irini- 
marine  convicts.  These  recommendaiioos 
are  also  approved. 

5.  It  has  been  already  obserfed  that  tiie 
deportation  of  term-convicts  is  now  8lfl^ 
tioned  in  deference  to  authoritative  opioicos 
afiirming  the  necessity  for  it.  lo  sflnctiooiog 
this  important  change  of  system.  His  Excel- 
lency in  Council  observes  that  the substAodal 
reasons  which  have  hitherto  caused  a  differ- 
ent policy  to  he  affirmed  must  bewell  known; 
rhey  concern  mainly  the  difficulty  of  iijost- 
ing  the  penal  system  to  the  two  differfQt 
classes  of  cimvicts  for  a  term  and  oonrieta 
for  life,  so  that  it  shall  neither  be  too 
indulgent  for  the  former  class  nor  too  rigor- 
ously severe  for  the  latter.  There  are  ilso 
other  difficulties  touching  the  status  ui 
general  treatment  of  the  convict  popalaiioi 
which  are  greatly  enhanced  by  mixing 
together  those  who  are  to  return  to  cini 
society  and  those  who  are  not  to  return. 
General  Stewart  believes,  however,  tlint all 
these  difficulties  can  be  surmounted;  and  His 
Excelleucy  in  Council  agrees  to  the  experi- 
ment on  the  understanding  that  one  essentiil 
condition  of  success  is,  that  t  sentence  of 
transportation  for  a  term  must  be  carried  oat 
with  due  rigour.  There  has  hitherto  been 
a  general  impression  that  the  deterrent  effect 
of  transportation  have  been  consid^^nbl/ 
diminished  by  reports  of  time-expired  coi- 
victs  on  their  return  to  the  mainland;  and u 
this  impression  be  well  founded,  it  indi<^ 
the  necessity  of  guarding  against  a  senow 
drawback  to  the  advantages  of  the  i?"wl 
system  which  has  now  been  again  udmittea. 

6.  Local  Governments  and  Administot- 
tions  are  therefore  requested  to  infornw* 
judicial   authorities   of  the  purport  of »'« 
Resolution,  and  to  report  how  many  co»^^ 
of  the  required  description  can  be  coBtnW^ 
from  each  province.   The  men  selected  sboui^ 
have  a  minimum  term  of  seven  J^ 
serve.     As  one  month  of  the  trtnflp*** 
season  has  already  eUpsed,  this  iofonwu 
should  be  supplied  as  early  as  possible. 

7.  In  future,  whenever  practicable^  tm- 
convicts  of  not  less  than  ten  years*  senten 
should  be  sent  to  Port  Blair  in  thepropor»o" 
of  one  to  every  three  life-convicts.         ^^ 

Order.— Ordered,  that  a   copy  «'  ^^ 
Resolution  be  forwarded  to  all  local  uof 
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ments  and  AdmiDistrations  for  iufoi'mation 
and  guidance,  and  to  tlie  SuperlnteildeiU  of 
tbe  ADdamiiti^. 

(True  extract.) 

(Sd.)     A.HOWELL, 
Offg.  Secy,  to  the  Govt,  of  India. 


Draws  attention  to  Circular  Order  iVo.  5,  dated 
5th  July  1865,  regarding  the  maintenance  of  a 
•*  Register  of  Criminals  convicted  of  heinous 
offences.^ 

CIRCULAR  MEMO.  No.  1. 
Dated  Calcutta,  the  \st  March  1875. 

HiQH  Court. 
English  Depfirtment. 


(Criminal.) 


At  the  instance  of  His    Honor   the    Lieu- 
tenant-Governor,* the 

1.':J^o.  470,^;1ST:    Cour.    is   pleased   to 
2nd  February  1876.  call  the   attention    of 

District  Mugistrates 
to  the  instructiolis  contained  in  Circular 
Order  No.  5,  dated  the  5v\\  July  1865, 
regarding  the  maintenance  of  a  '*  Register 
of  Criminals  convicted  of  heinous  offences," 
with  a  view  to  a  strict  ol>servance  of  those 
instructions  in  future,  there  being  reason  to 
believe  that  ih^-y   have  not  been   uniformly 


observed,  And  that  injury  to  ilie  public  sei^vice 
has  Itrisen'  from  such  omission. 

By  order  of  the  High  Court, 

(Sd.)      W.  M.  SOUTTAR, 

Registrar, 


Circulates  copy  of  letter  to  Additional  *  Sessions 
Judge  of  24-Pergunnahs  stating  that  it  is  not 
necessary  that  the  directions  to  the  Jury  should 
he  reduced  to  writing,  but  that  the  statement  or 
"  heads  of  charge  "  placed  upon  record  should 
represent  with  absolute  accuracy  the  substance 
of  the 'charge. 


No.  3a4. 


From 


W.  M.  SouTTAB,  Esq., 

Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in 
Bengal, 

To 

The  Officiating  Additioutal  Sessions 
Judge  of   24-fBRQUNrfAH8. 

Dated  Calcutta,  the  4th  J/aroh  1875. 

High  Coi3BT. 
English  Department. 

(Criminal.) 

Sir, — I  am  dirtcted  to  acknovt  ledge  the 
receipt  of  your  letter  No.  24,  dated  19th 
February  1875,  iu  which  you  enquire  whether 
the  direction  to  tl&ejury  should  be  reduced 
to  writing  i«efore  delivery,  or  written  out 
afterwards  from  memory. 

2.     I  am  to  inform  you  iu  reply,  that  it  is 

not  necessary  that  it  should   be   reduced   to 

3vritiug  before  delivery  ;  but   it   is  essential 

tliat  the  "statement"  (Section  255,  Act   X 

of  1872)  or  "  heads  of  charge"^(Section  464) 

placed    upon   the  record,   should  represent 

with  absolute  accuracy  the  substance  of  the 

3— B 
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ebruary  1875,  in  which  you  si 
etfrmination  of  the  Court,  i 
hether,  in  a  district  like  ] 
here  the  syatem  of  paying  r 
■evails,  a  ryot  has  the  right 
Jurt  under  Section  46.  Act 
1869,  such  portion  of  the 
oduce  as  represents  the  rem 
e  to  the  zemiudnr. 

2.  In  reply,  I  am  to  state  th 
nsiders  it  quite  consistent  w 
It  such  deposits  should  be  i 
proves  the  instructions  giveu  b 
)onsiff  in  the  case  reporied  in 

I  have,  &c 
(ScJ.)     W.  M.  Sc 


CIRCULAR  MEMO.  N 
High  Coubt. 
English  Department. 

(Civil.) 

Dated  Calcutta,  the  5th  Mar 

jrwarded  to  District  Judges  f 
and  guidance. 

By  order  of  the  High  Co 

(Sd.)    W.  M.  Sod 
Jii 
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Fixes  the  limits  of  the  pay  of  Naih  Nazirs  and 
the  increments  in  the  pay  of  Nazirs. 

CIRCULAR  MEMO.  No.  5. 

Dated  Calcutta^  the  8M  April  1875. 

High  Court. 

(English  Department.) 

(Civil.) 

In  continuation  of  Circular  Order  No.  1 3' 

*  rr..   r.  ,         ^  ^^^^^  12th  Mav  1874 

♦  Vide  Calcutta  Oazette     i^iA^    «v»M«^.w^.rk    ift\ 
of  26th  February  1874.  (^*»«   pamgraph    16), 

and  with  reference  to 
Articles  1  and  2,  Rule  I  of  the  Rules* 
framed  under  Clause  3,  Section  20  of  the 
Court  Fees  Act,  1870,  the  Court  is  plensf>d 
to  issue  for  the  guidance  of  the  Civil  Courts 
subject  to  its  control,  the  following  Order  of 
the  Government  of  India  in  the  Financial 
Department. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Registrar, 


No.  1456. 


To 


The  Aocountant-Genbral,  Bengal. 

(Financial  Department.) 
Sir, — In  reply  to  your  letter  No.  ^'  m- 

dated  7th  November  1874,  I  am  directcl  to 
state  that  the  pay  of  the  Nnil>  Nazii*s 
attached  to  the  Courts  of  the  Suhordinute 
Judges  in  Bengal,  will  be  fixed  within  the 
limits  of  Rs.  25  and  35  per  month  by  the 
Government  of  Bengal  on  the  report  of  the 
District  Judges. 

2.  As  to  the  rate  of  increment  to  tlie 
progressive  pay  of  Nazirs  of  the  Civil  Courts 
in  Bengal,  I  nm  to  state  that  the  Governor 
General  in  Council  is  pleased  to  sanction  the 
grant  to  these  Nazirs  of  annual  increments 
at  one-tenth  of  the  difference  between  the 
minimum  aud  maximum  of  their  pay. 

I  have  th"  honor  to  be,  8bc., 

(Sd.)        R.  H.  HOLLINGBBRY, 
AssL  Secy,  to  the  Oovl,  of  India. 

Fort  William,         1 
The  8M  March  1875.    ) 


Quarterly  Returns  of  Peons'  Tullabana  to  he  sub'- 
milled  by  Judges  of  Small  Cause  Courts 
through  District  Judges, 

CIRCULAR  MEMO.  No.  6. 
Dated  Calcutta,  the  Sth  April  1875. 

High  Court. 

(English  Department) 

(Civil.) 

The  Court  is  pleased  to  direct  that  for  the 
future,  the  Quarterly  Returns  of  i*eceipts  and 
disbursements  on  account  of  Peons'  Tulht- 
l>ana,  prescribed  in  parngraph  8  of  Circular 
Order  No.  lOA,  dated  26ih  April  1864,  shall 
be  submitted  by  Judges  of  Small  Cause 
Courts  throunrh  the  District  Judge,  under 
whom  these  Courts  are  placed  by  Section  22 
of  the  Court  F«es  Act  of  1870,  for  the 
purposes  of  that  Section. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Registrar, 


Do  Moonsiffs  with  Small  Cause  Court  powers 
use  Summons  Boohs  and  Registers  f 

CIRCULAR  MEMO.  No.  7. 

Dated  Calcutta,  the  16/A  April  1875. 

High  Court. 

(English  Department.) 

(Civil.) 

District  Judges  are  requested  to  report 
whether  Moonsiffs  vested,  under  S'ction  29 
of  Act  VI  of  1871,  with,  the  jurisdiction 
of  a  Judge  of  a  Clourt  of  Small  Causes, 
have  and  use  the  Summons  Book  and  Regis- 
ter  in  use  in  regular  Small  Cause  Courts* 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar. 
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Inquires  how   Circular  Order  No,  21   of  1873 
ha$  worked, 

CIRCULAR  MEMO.  No.  8. 

Dated  Calcutta,  the  2Sih  April  1875. 

High  Court. 

(Engliah  Departmeat.) 

(Civil.) 

All  District  Judges  aad  Judicial  Com- 
missioners are  reqiiesied  to  report,  for  the 
informal  ion  of  the  Court,  how  tlie  rules  laid 
down  in  Circular  Order  No.  21,  dated  IStli 
August  1873,  have  worked,  both  as  regnrds 
the  obiaiuing  of  better  sules  and  in  the  waj 
of  preventing  abuses  in  respect  more  piirii- 
cularly  of  the  smaller  holdings  sold  in  execu- 
tion ;  and  whether,  in  such  cases,  complaint 
Las  been  made. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Registrar^ 

Calls  for  a  report  from  District  Judges  and 
Judicial  Commissioners ,  as  to  how  the  Court 
Fee  Rules  have  worked, 

CIRCULAR  ORDER  No.  8. 

Dated  Calcutta,  the  Sth  May  1875. 

High  Court. 

(English  Department). 

(Civil.) 

More  than  a  year  having  now  elapsed 
since  the  promulgation  of  the  rules  mude 
under  the  Court  Fees  Act,  and  the  Court 
being  desirous  of  judging  how  the  rules 
have  worked,  and  in  what  respects  they  need 
improvement  or  expansion,  all  District 
Judges  and  Judicial  Commissioners  under 
the  Court's  authority  are  requested  to  sub- 
mit, within  the  first  week  in  July  next,  a 
careful  report  on  the  subject. 

2.  The  Court  desire  to  be  informed  as  to 
the  operation  of  the  rules — 

\st, — With  reference  to  the  interests  of 
suitors. 

2ncf.*— As  to  official  convenience. 

Zrd. — From  the  financial  point  of  view. 

3.  Under  the  first  of  these  heads  if. 
should  be  shown  whether  any  injurious  effect 
has  been  produced,  or  complaint  occasioned, 
by  alterations  in  the  amount  of  fees  as  com- 
pared with  tUe  practice  superseded  by  the 


rules  ;  whetlier  a  resort  to  process 
purticuliir  kind  has  l>een  promoted 
couraged  by  «he  fees  imposed,  with  c 
reference  to  the  charges,  some  of  then 
imposed  on  processes  requisite  in  ex 
of  decree. 

4.  Under  the  second  head,  it  sh( 
stated  how  far  the  rules  have  i 
smoothly,  regarded  merely  as  a  co 
office  regulations  ;  whether  they  ha^ 
sen  ted  any  real  difficulties  to  fairly 
gent  officers  ;  whether  they  have  been 
to  admit  of  easy  check  and  contr 
superior  authority  ;  whether  the  fe 
considered  as  bearing  a  due  proporl 
the  importance  or  difficulty  of  the  » 
to  which  ihey  severally  apply,  and  ^ 
they  have  in  any  instance  a  tendei 
throw  excessive  labor  on  officers  w] 
not  paid  out  of  the  fee  fund  or  with  rel 
10  it. 

5.  As  bearing  upon  tliis  inqnir 
Court  refer  to  the  very  general  coo 
that  improper  advantage  is  taken  < 
uniform  fee  of  Rs.  2  or  Re.  1  on 
summons,  without  reference  to  the  i 
of  persons  named  theretfi^  and  that  wi 
in  unreasonable  numbers  are  cited 
recklessly  or  with  a  view  to  some  gri 
being  founded  on  the  failui*e  of  such  n 
es  to  api^ear  at  the  trial. 

6.  Upon  the  third  head  of  inqni 
Court  deeire  to  be  informed,  as  fully  i 
sible,  of  the  income  derived  from  tl 
aud  the  expenditure  to  be  set  against 
While  on  the  one  hand  the  Court  hi 
considered  that  these  fees  ought  to 
any  important  sense,  a  source  of  revet 
the  other  it  is  clear  that  the  Gove 
ought  to  be  protected  against  loss,  n 
on  the  whole,  but  also  in  any  given  dii 

7.  It  is  material  to  know  whetl 
salaries  and  remunerations  fixed  f 
peons  aud  the  superior  officers  empio 
the  service  or  execution  of  process 
been  found  a<lequaie  in  both  the  higl 
the  lower  grades  for  the  purpose  of  i 
ing  and  retaining  in  the  service  mc 
qualified  for  tlie  duties  which  they  arc 
on  to  perform,  and  whether  thecircum 
of  particular  districts  demand  an  in 
or  permit  a  reduction  in  the  salaries  a] 
ed,  which,  as  they  stand,  are  applies 
nil  districts. 

8.  The  Court  desire  particularly 
informed  how  far  it  has  been  practice 
appoint  no  process-server  who  canuo 
and  write,  how  many  old  officers  < 
kind,  t.e.  unable  to  read  aud   write, 
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been  retained  and  for  what  reason.  And 
opinions  are  invited  as  (o  a  saggestion  which 
has  been  made  that,  on  the  establishment  of 
every  superior  Court,  there  should  be  a 
limited  number  of  peons  of  a  superior  class 
and  bearing  a  different  name  for  the  per- 
formance of  the  more  responsible  duties 
devolving  on  these  men,  such  as  the  attach- 
ment of  property  and  arrest  of  judgment- 
debtors  in  Inrge  suits,  and  the  like. 

9.  The  Court  expect  that  District  Judges 
will  treat  the  subject  with  the  core  which 
its  importance  demands,  and  will  render 
valuable  assistance  in  preparing  revised  rules 
for  acceptance  by  the  Government. 

10.  It  will  be  convenient  if,  in  making 
their  reports,  the  District  Judges  follow 
strictly  the  order  here  indicated. 

By  order  of  the  High  Court, 
(Sd.)        W.  M.  SOUTTAR, 
Registrar, 


Scale  of  cosU  io  be  ordinarily  allowed  to 
the  successful  party  in  Appeals  to  the 
High  Court  in  its  Appellate  Jurisdiction, 
to  take  effect  from  the  1st  oi  June  1875. 

Special  Appeals. 

Not  exceeding  Rs.  200— 

Drnwiog  grounds  of  appeal  Rs.        4 
Hearing  fee  ...    »»        16 

Exceeding  Rs.  200  and  not  exceeding 
Rs.  1,000— 

Drawing  grounds  of  appeal  Rs.        8 
Hearing  fee  ...    ,>       32 

Exceeding  Rs.  1,000  and  not  exceeding 
Rs.  5,000— 

Drawing  grounds  of  appeal  Rs.      12 
Hearing  fee  ...    »       48 

Regular  Appeals. 
Not  exceeding  Rs.  5,000— 

To  be  fixed  by  the  Court. 
Exceeding   Rs.   5,000    and    not    exceeding 
Rs.  10,000— 

Drawing  grounds  of  appeal  Rs.      50 
Hearing  fee  ...    »,      300 

Exceeding  Rs.  10,000  and  not  exceeding 
Rs.  20.000—  • 

Drawing  grounds  of  appeal  Rs.      50 
Hearing  fee  ...    99      500 


Exceeding  Rs.  20,000  and   not  e^cceeding 
Rs.  50,000— 

Drawing  grounds  of  appeal  Rs.    100 
Hearing  fee  •••    „      "750 

Exceeding  Rs.  50,000— 

Drawing  grounds  of  appeal    „      100 
Hearing  fee  ...    „  1,000 

Miscellaneous  Appeals  (Regulai*  or 
Special). 

Not  exceeding  Rs.  5,000 — 

Same  as  Special  Appeals. 

Exceeding  Rs.  5,000 — 

Drawing  grounds  of  appeal  Rs.      16 
Hearing  fee  ...    „       64 


Reviews,   (Where  Notice   is  given  and 
Opposite  Party  appears.) 

The  same  costs  as  were  allowed  upon  the 
hearing  in  Special  and  Miscellaneous  Appeals. 

In  Regular  Appeals,  the  costs  to  be  fixed 
by  the  Court. 

Appeals  under  Section  XV  of  Lbttebs 
Patent. 

The  same  costs  as  were  allowed  at  the 
previous  hearing. 


Applications  (Where  Notice  is  given  and 
Opposite  Party  appearo). 

To  be  fixed  by  the  Judge  or  Judges  who 
hear  the  application. 

General  Rules. 

When  there  are  several  parties  to  an 
appeal,  review,  or  application,  one  set  of 
costs  will  be  awarded  generally,  unless  the 
Court,  u|>0Q  the  application  of  the  parties, 
shall  otherwise  order. 

Unless  there  is  a  cross-appeal  filed,  the 
hearing  fee  alone  will  be  allowed  to  the 
respondent. 

By  Order, 

W.  M.  SOUTTAR, 

Registrar, 
The  22n(i  May,  1875. 
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REVENUE  CIRCULARS. 


DECEMBER   1874. 

Hon'bLB  V.  H.   SCHALCH,   C.S.I. 

Prescribes   Rules   for  the   classification,  Sec,,  of 
English  Correspondence  in  Collectors^  Offices. 

No.  1. 

The  practice  of  breaking  up  the  Files  of 
correspoudeiice  on  one  subject,  and  pbtciitg 
each  letter  in  the  record  room  in  a  ciironolo- 
gicnl  bundle  belonging  to  the  niontii  in 
which  it  was  received  or  issued,  has  been 
universally  condemned  on  the  ground  of  its 
ioconvenience,  and  of  the  time  which  is  wast- 
ed in  so  breaking  up  the  original  Files, 
and  iu  fornaing  them  again  (if  they  happen 
to  be  required  for  reference),  by  collecting 
the  scattered  letters  from  the  montldy  bundles. 

2.  Experience  has  shewn  that  there  is 
no  necessity  for  ever  separating  the  letters 
which  form  a  correspondence  on  one  sub- 
ject. 

3.  Such  a  system  as  is  described  in  the 
annexed  rules  has  been  introduced  with 
complete  success  into  tiie  Inrgest  offices.  A 
similar  system  hns  been  in  operation  for 
several  yt-ars  in  the  offices  of  the  Commis- 
Bioner,  and  of  all  the  Collectors  of  one 
ilivision,  and  their  testimony  is  unanimous 
in  favor  of  its  convenience  and  smooth 
forking. 

4.  The  Member  in  charge  desires  that 
all  revenue  officers  will  adopt  tlie  clnssificatiou 
itiid  arrangement  prescribed  in  the  annexed 
rules,  from  the  beginning  of  1875,  or  at  latest 
fiom  the  Ist  April  1875. 

5.  It  is  open  to  each  officer  to  make  any 
niodification  in  the  rules  which  he  may  con 
sider  lo  be  adapted  to  his  office  ;  but  the 
general  principle  must  be  adhered  to,  tbtit 
letters  forming  correspondence  on  one  subject 
shall  always  be  kept  together,  and  never 
scattered  about  into  monthly  bundles. 

6.  The  Superintendent  of  Stationery  has 
been  directed  to  provide  each  Commissioner 
«"d  Collector,  at  once,  with  a  few   forms   of 


Registers  1,  2,  3,  and  with  a  supply  of  print- 
ed docket  forms.  Further  supplies  may  be 
obtained  on  indent  as  usual. 

7.  These  rules  should  be  substituted  for 
those  contained  in  Section  I,  Cliapter  XIII 
of  the  Board's  Rules.  The  three  Registers 
I,  II,  and  III,  prescribed  in  the  annexed 
rules,  will  take  the  place  of  Nos,  85,  86,  86a, 
and  87  (  pp.  226,  227,  )  and  those  Registers 
are  accordingly  cancelled. 


Rules  for  the  Classification  and  Registra- 
tion of  English  Correspondence  in  Col' 
lectors*  Offices. 

1.  The  syotem  detailed  in  the  following 
rules  provides  for  classifying,  registering, 
and  keeping  the  correspondence  of  an  office, 

First f  by  departments  ; 

Secondly^  within  each  department,  by 
"Collections"  of  papers;  each  Collection 
bavins:  its  consecutive  number  and  distinc- 
tive title  ; 

Thirdly^  within  each  "Collection"  by 
"Files,"  ench  File  having  its  consecutive 
number  withiu  the  Collection,  and  its  dis- 
tinctive "  subject." 

2.  A  single  File  consists  of  every   letter 

received,  and  every 
draft  of  a  letter  or 
memorandum  issued  in  the  course  of  a  conse- 
cutive correspondence  on  one  subject,  each 
paper  being  folded  and  placed  in  chronological 
order,  i.e.,  the  first  letter  issued  or  received 
at  the  bottom,  the  next  above  it,  and  so  on, 
the  letter  of  latest  date  being  at  the  top. 
Ench  letter  will  have  assigned  to  it  a  conse- 
cuiive  number  within  the  file  to  which  it 
belongs,  which  may  be  styled  the  aerial 
number.  With  each  letter  or  draft  should 
be  kept  any  office  notes  which  passed  with 
regard  to  it  ;  these  are  technically  called 
"  keepwiths,"  and  do  not  bear  separate  serial 
numbers  as  part  of  the  correspondence. 
Z,  A  "Collection"  is  an  aggregate  of 
Files,  of  which  the 
subjects  fall  under 
1— c 
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some  general  classification,  and  which  are 
tied  np  together  and  kept  together  on  the 
racks  for  convenience  sake,  and  for  economy 
of  space.  For  instance,  the  English  corre- 
spondence regarding  the  settlement  of  one 
ordinary  estate  will  constitute  a  File ;  a  num- 
ber of  such  Files  will  be  kept  together  in 
one  Collection,  of  which  the  title  would  be 
"Settlements;"  so  also  there  may  be  a 
Collection,  entitled  "  Wards'  Estates  ; "  an- 
other "  Embankments/'  and  so  on  ;  each 
Collection  consisting  of  so  many  separate 
Files,  each  File  containing  correspondence 
relating  to  one  ward's  estate,  or  to  some  oii^e 
distinct  question  relating  to  one  ward's  estate 
or  to  one  embankment.  It  will  be  found 
convenient  in  starting  this  system,  that  the 
Collector  should,  from  his  general  knowledge 
of  the  business  of  the  office,  sketch  out  a 
list  of  Collection  titles  which  suggest  them- 
selves  to  him  under  each  department ;  but 
the  number  of  Collections  and  their  titles 
roust  not  be  rigidly  fixed  ;  they  may  be 
freely  added  to  in  the  course  of  the  year  as 
found  convenient ;  for  instance,  although 
one  Collection  would  be  entitled  "  Wards' 
Estates"  within  which  all  Files  regarding 
wards'  estates  wonld  ordinarily  fall,  yet  in 
any  district  in  which  one  or  more  very  large 
estates  entailing  much  correspondence  hap- 
pened to  be  under  the  Court,  it  would  be 
convenient  to  have  a  separate  Collection  for 
each  of  such  estates,  within  which  every 
oorrespondence  on  a  different  question  would 
form  a  separate  File. 

4.  The  correspondence  of  a  Collector's 
_,  ^  ^  office  may  be  divided 
Departments.  .^^  ^^^  following  De- 

pariroents,  and  any  others  which  may  be 
found  convenient :  — 

I.     Greneral  Department. 
II.     Account  and  Treasury  ^Department. 
III.     Excise  Department. 

5.  The  smooth  workins:  of  the  system  will 
^^  depend  much  on  the 
^^^     '  correct    and     careful 

registration  of  the  letters  received  and  issued. 
Three  Registers  will  be  kept  up,  viz, : — 
I.     Begister  of  Letters  Received. 
II.     Register  of  Letters  Issued. 
III.     Index  Register  of  Files. 
The  forms  of  these  Registers  are  annexed. 

6.  To  facilitate  the  finding  of  any  requir- 
ed letter  in  the  Register  of  Letters  Received 
or  Iss'ied,  each  of  these  Registers  should 
be  divided  into  as  many  parts  as  there  are 
Departments,  each  Department  having  its 
own  series  of  numbers. 


7.  In  large  offices,  it  is  also  foaod  v»- 
venient  to  subdivide  the  Register  ofeKh 
Department,  so  that  each  of  the  oftem 
with  wliom  much  correspondence  is  earned 
on,  sliall  have  his  own  series  of  numben, 
but  this  will  not  generally  be  necessary. 

8.  The   Index   Register  No.  Ill  will  also 
Index     Register    No.      be   divided  ioto  De- 

m-  partmeuts,  and  eacii 

Department  into  "  Collections  ;"  a  whole  pa<:e 
should  be  assigned  to  each  Coi lection  80  as 
to  leave  ample  room  to  enter  each  letter  as 
it  is  received  or  issued,  under  the  CollectioD 
to  which  it  belongs.  The  amiDgement  of 
the  records  on  the  racks  (as  explaiued  below 
in  Rules  iS  et  seq),  will  be  in  Collectioua 
exactly  corresponding  with  the  CoUectiofi 
titles  entered  in  this  Register.  Columd 
of  the  Register  will  shew  the  number  of  (be 
File  within  which  the  letter  is  placed.  It 
IS  explained  in  Rule  1  that  the  Files  con- 
tained in  each  Collection  will  bear  aMpinle 
series  of  consecutive  numbers. 

9.  During  the  year,  the  differeot^u 
or  departments  into  which  each  Begister  u 
divided,  will  be  kept  in  the  shape  of  to 
many  pamphlets  or  sheets  of  paper,  tempo- 
rarily secured  between  paste-boards.  But  li 
the  close  of  the  year  (each  series  of  numbers 
having  terminated),  all  the  poriioos  of  eidi 
Register  will  be  bound  up  together  stroDglj, 
so  that  the  whole  of  each  Register  will  fum 
one  volume* 

Treatment  of  fresh  letters  reeeivedy  ad 
the  replies  issued. 

10 A.     As   soon  as  a  letter  is  received  in 

„     .  .  ^ ,  ,.  the  office,  the  date  of 

Receipt  of  leuers.  ^^^^.^^       ^^^jj    ^ 

marked  on  it,  as  well  as  the  Department  aixi 
Collection  (see  Rule  D  below),  under  wbicfc 
it  shall  be  classed.  These  should  be  marked 
on  it  in  pencil  by  the  head  clerk  hltaselt, 
as  a  guide  for  the  docketer.  If  the  letter 
falls  under  no  Collection  which  has  ilr^ 
been  formed,  the  head  clerk  will  i«w  ^ 
assign  to  it  a  «  Collection  title."  Tbe letter 
will  then  be  docketed  as  in  the  onuexed  «?«• 
cimen  A  of  a  docket,  and  entered  in  ^^ 
"  Register  of  Letters  Received,"  colnmw  I 
to  8  being  at  once  filled  in,  but  cdfltnoy 
being  left  blank  till  the  Collector  dispose 
of  the  letter,  any  necessary  entry  will  alao  w 
made  in  column  7  of  Register  IL 

B.  If  the  letter  be  the  commencemeni 
of  a  new  coiTespoudence,  and  not  in  *^°^^ 
ation  of  an  existing  File,  it  will  form  >f^ 
nucleus  of  a  new  File,  to  which  will  w 
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assigned  the  next  consecutive  File  number 
within  the  Collection  to  which  it  belongs, 
nnd  nlso  the  File  "subject."  Au  entry  of 
die  File  will  then  at  once  be  made  in  the 
Index  Register  No.  III. 

C.  If  the  letter  is  in  continuation  of  a 
a  File  which  has  already  be«n  formed,  the 
clerk  will  get  out  the  File  to  which  it  be- 
longs, will  assign  to  the  fresh  letter  the  next 
consecutive  serial  number  of  the  series  of 
letters  of  that  File,  and  will  place  the  fresh 
letter  on  the  top  of  the  File.  He  will  also 
get  out  any  other  Files  which  are  required 
for  elucidation  of  the  matter.  The  greatest, 
care  should  be  taken  by  all  through  whose 
hands  the  papers  pass  at  any  stage,  not  to 
mix  up  the  letters  belonging  to  dififerent 
Files  ;  each  File  should  always  be  tied  up 
separately. 

D.  Ttie   clerk  will   then  submit  the  case 

♦  Where  the  Collector  does  not  ^^   prepared    to 

himself  open  his  covers,  it  should  the        Collector 

be  made   a  strict  rule    that   no  direct       or       to 

fresh  letter   is   on  any  pretext  to  ,       ,       i     i   * 

be  allowed  to  remain  more  than  l»««^    Clerk,*  as 

48  hours  in  the  office  without  be-  the    practice   of 

ing    brought    to    his    notice.    If  ^u       ^flc 

there  is  any   difficulty  m  finding  J"®    ^™^®    ^^7 

references,  they  can  be  put  up  be. 
after  the  Collector  has  seen  the  E,     The  Col- 

^'"^-  lector  will  either 

draft  a  reply  or  pass  such  order  as  may 
be  required.  If  the  order  be  written 
on  a  separate  piece  of  paper,  the  piece 
should  be  of  a  shape  uniform  with  that  into 
which  the  letters  are  folded,  and  it  should  be 
f)Iaced  on  the  top  of  the  File.  The  clerk 
sliould  be  careful  to  keep  it  always  with  the 
File  and  annexed  to  the  letter  on  which  the 
order  is  p'issed. 

11.     When  a  draft  has   been    written    or 
Issue  of  letters.  approved  by  the  Col- 

lector, the  clerk  will 
make  the  fair  copy  for  issue,  and  submit  it 
for  signature,  after  which  he  will — 

I.  Enter  the  issuing  letter  in  liis  Regis- 
^r  No.  II.  of  letters  issued,  filling  in  columns 
ito6. 

II.  Docket  the  draft  as  in  the  annexed 
specimen  B,  and  add  the  Register  number 
and  the  date  both  to  the  draft  which  is  to 
remain  in  the  Office  File  and  to  the  fair 
eopy  which  is  to  issue. 

ill.     Despatch  the  fair  copy. 

IV.  Write  the  date  of  issue  on  the  draft, 
and  place  it  in  its  proper  place  at  the  top 
of  the  File.  ^    ^   ^  V 

V.  Fill  up  column  9  (date  of  reply)  in 
the  Register  of  Letters  Received^  opposite 
the  letter  to  which  the  out-going  letter 
relates,  if  any. 


VI.  Assign  to  the  draft  its  '^  serial  num- 
ber," or  consecutive  number  in  the  series 
of  letters  within  the  File. 

(a.)  If  the  draft  belongs  to  no  previously 
constituted  File,  but  opens  a  new  cone* 
spondeuce,  it  will  form  the  nucleus  (t.c., 
No.  1)  of  a  new  File,  to  which  the  next 
consecutive  File  number  withiu  its  Collec- 
tion should  be  assigned,  and  the  entry  of 
the  File  should  then  be  made  at  once  iu 
Index  Register  No.  Ill,  under  the  Collec- 
tion to  wliich  it  belongs. 

{b.)  If  the  draft  is  in  continuation  of  a 
previously  constituted  File,  it  will  only  be 
necessary  to  assign  to  it  its  serial  number 
within  the  File.  If  the  letter  be  drafted  so 
that  the  address,  number,  and  date,  &o.,  are 
uppermost  when  it  is  in  the  File,  no  docket 
will  be  necessary,  otherwise  the  draft  should 
be  docketed  before  it  is  replaced  in  the  File. 

VII.  The  above  operations  having  been 
completed,  the  File,  being  no  longer  required, 
should  be  returned  to  its  proper  place  in 
the  Collection  to  which  it  belongs. 

12.  Many  letters  received  in,  or  issuing 
from,  a  Collector's  office  are  of  very  transient 
interest,  or  are  such  that  the  correspondence 
begins  and  ends  with  the  one  letter,  and  its 
reply.  The  classification  of  such  letters,  and 
the  sorting  of  them  into  Files  and  Collec- 
tions, will  not  be  worth  the  trouble  it  would 
entail,  nor  is  it  necessary.  In  each  Depart- 
ment should  be  opened  a  ''Miscellaneous 
Collection,"  wiihin  which  all  such  letters 
may  be  placed  chronologically  without 
reference  to  subjects. 

Arrangement  of  Files  and  Collections, 

13.  The   correspondence   of  one,   two  or 

^        .  ,  three  years  (as  found 

Current  correspondence.  ^ .     .  v  ^  , 

convenient)    may    be 

treated   as   current  correspondence  and  kept 

in    shelves   in    the   clerk's   room    for   ready 

reference.     At  the  close   of  each   year,    tbe 

correspondence  of  the  year  which  passes  out 

of  the  category   of  current   correspondence 

will  be  transferred   to   the   record    room    as 

described  below  in  Rules  18  et  seq. 

14.  The  current  correspondence  shelves 
should  be  divided  into  compartments,  of 
which  a  convenient  number  should  be  assign- 
ed to  each  Department  into  which  the  corre- 
spondence of  the  office  is  divided,  and  should 
be  labelled  accordinorly. 

15.  In  every  File  should  be  kept  a  list 
of  the  letters  which  constitute  it,  an  addition 
being  made  to  the  list  as  each  letter  is  receiv- 
ed or  issued. 

16.  Before  the  correspondence  of  any 
year  is  transferred  from  the  current  shelves 


Digitized  by 


Google 


Revenue 


THE  WEEKLY  REPOBTER.   Circulars,  [Vol.   XXIIL 


to  the  record  room,  every  Collectioa  will  be 
opened  aud  the  Files  within  it  examined. 
Any  File  of  which  the  coiTespondence  is 
Bot  completed  will  be  taken  out  of  the  Col- 
lection and  restored  to  the  current  shelves  ; 
the  separation  of  such  papers  from  the  Col- 
lection of  which  they  originally  formed  a 
part  will  be  final.  For  the  purpose  of  tracing 
ihem  in  future,  they  will  be  accounted 
for  as  described  in  Rule  18  below,  on  the 
record  Registers  of  the  year  to  which  they 
originally  belonged — say,  1872.  The  papers 
of  such  a  pending  File  (having  been  separ- 
ated at  the  beginning  of  1875  from  the 
papers  of  the  year  1872,  which  are  being 
transferred  to  the  record  room)  will  remain 
on  the  current  shelves  until  the  next  letter 
on  the  subject  of  the  File  is  received  or 
issued.  This  fresh  letter  (the  first  on  the 
subject  received  or  issued  in  1875)  will  not 
be  numbered  and  dealt  with  as  a  continua- 
tion of  the  File  of  1872,  which  has  already 
been  formed  ;  but  it  will  be  treated  as  the 
nucleus  (or  No.  1)  of  a  new  File,  which  will 
bear  its  consecutive  File  number  within  its 
appropriate  Collection  of  the  year  1875. 
The  papers  of  the  pending  File  of  1872  will 
simply  be  placed  below  this  fresh  letter  as 
**  back  papers,"  and  will  be  so  kept  in  the 
proper  place  on  the  current  shelves  under 
the  year  1875. 

17.  Every  Collection  should  be  kept  in 
its  proper  place  in  the  shelves,  and  every  File 
in  iis  proper  place  within  the  Collection, 
except  when  it  is  in  actual  use.  Clerks 
should  be  strictly  prohibited  from  keep- 
ing Files  on  their  desks,  except  when  they 
are  actually  in  use.  As  soon  as  the  issuing 
letter  has  been  issued,  the  File  should  be 
returned  to  its  Collection  on  the  racks. 

Arrangement  of  Old  Correspondence, 

18.  As  mentioned  in  Rule  13,  as  soon  as 
possible  after  the  close  of  each  year,  the  cor- 
respondence of  the  year  whicli  has  passed 
out  of  the  category  of  "  current  correspond- 
ence, "  will  be  transferred  to  the  record 
room  as  old  records.  Before  this  is  done, 
every  Collection  will  be  opetied,  the  papera 
examined,  and  the  pending  Files  taken  out 
and  restored  to  the  current  shelves  {vide 
Rule  16).  This  separation  will  be  final.  In 
the  Index  Register  of  the  year  under  trans- 
fer, against  the  Collection  from  which  the 
papers  have  been  so  removed,  it  will  be 
carefully  noted  in  each  case  that  ^'  the  papers 
of  File  No.  34  have  been  transferred  to 
Collection  No.  II  of  the  subsequent  year 
1875,"  or  as  the  case  may  be.    Eventually, 


when  the  papers  are  placed  on  the  old  Teran! 
racks,  column  4  of  Index  Register  Ko  HI 
will  be  filled  up. 

19.  The  pending  Files  having  thus  ben 
separated  from  the  Collections  of  the  yw 
under  transfer,  the  remaining  papers  of  tlie 
year  will  be  removed  from  the  current  cor- 
respondence ruck,  and  placed  on  the  old 
record  racks  as  described  in  the  followiug 
rules : — 

20.  All  the  records  deposited  as  old  records 
in  one  year  will  be  kept  together  on  the  old 
record    racks.     The  records    of   each  ye* 
will  be  divided   into  Departments,    and   tk 
Departments    sub-divided   into    Collections, 
within    which    the    Files   will   be   arranged 
numerically, — i.e.,  according   to  the  number 
which  they  hear  in  Index  Register  No.  III. 
At    the  top   of  each   Collect  ion    should  be 
placed  a  list  shewing  the  numbers    and  sob- 
jects  of  the   Files  of  which    the   CoUectioiv 
as  received  from  the  current  Departmefit  (or 
deposit,   consists.     The  list  will  show  which 
of  the  Files  have  been  retained  in  the  euircat 
Department  under  the    following  rule. 

21.  Before  they  are  placed  on  the  record 
racks,  the  Files  belonging  to  each  Collecuoo 
will  be  tied  together  into  "  packets,"  and 
placed  between  boards,  or  strong  paste-board. 
When  the  papers  of  one  Collection  nre  do* 
merous,  it  will  be  necessary  to  make  them 
into  two  or  more  "  packets"  (eacli  packet 
being  secured  between  boards).  Similarly, 
two  or  more  Collections  can  be  placed  in  one 
packet,  if  they  consist  of  few  papers.  On 
the  board  which  is  placed  at  the  top  of  each 
packet,  will  he  written  the  names  of  the 
Collections  which  it  contains,  thus — 

Year  1872. 
Department — General. 
Packet  I. 
Collections  I,  Wards  ;  VI,  Butwarrahs. 

22.  The  packets  so  formed  will  be  ar- 
ranged by  departments  on  the  record  neks, 
and  the  year  should  be  labelled  on  tbe  part 
of  the  rack  which  is  assigned  to  the  records 
which  are  deposited  at  its  close. 

23.  As  each  bundle  is  placed  on  racks, 
column  4  of  the  Index  Register  No.  Ill  w\U 
be  filled  up. 

24.  For  Files  of  the  year  under  transfer 
which  have  been  restored  to  the  current  cor- 
respondence racks,  under  Rules  13  and  IS 
above,  column  3  of  the  Index  Register  will 
remain  blank  until  they  are  deposited  oo 
the  old  record  racks  at  the  end  of  the  nost 
or  some  future  year. 
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1875. 

III.— Index  Register  or  English  Correspondence. 

Department — General 


Ho.  and  Title  of  Colleotion- 


I,— Settlement!. 


lU— Butwarrfth. 


III.—MiacellMieout. 


3 


i 


File  Snbjeet. 


Settlement  of  Jamalpore 
„  Jaipore 


■SS5 

i|5 


I.  of  1875. 
III.  of  1876. 


Sipau  ctf  hdif  apaoA  aiUatt  to  he  W^ 


Bntwarrahof  Seebpore  ..I      II.  of  1875. 

„         ofKalampora        ..        II.  of  1875. 
Draft  of  new  Butwarrah  law . .  |  Ditto. 


Spae€  itf  ha^  apage  at  Uait  to  b€  left- 


lY.— Aeqnisition  of  Land. 


v.— Stampf. 


VI.— Wardf. 


Miscellaneoaa 


ni.  of  1876. 


BCIABES. 


apace  </  kd{f  a  page  at  least  to  be  IffU. 

I       (ForPoetOffloe  ..        ..I     lY.  of  1875. 

Space  </  ha\f  a  page  at  least  to  he  lift, 
1       I  Embenlcment  of  Stamps        ..  {  YIII.  of  1876. 

Space  qf  ha{f  a  page  at  teaat  to  he  l^ 
I         Eftate  of  Joynarain  ..      III.  of  1885. 


Tbe  Mi«oe11ane<H»  Colleotion,  u  ex- 
plained ill  Uule  12,  will  contain  only  Filea 
{n  which  letters  on  different  subjeets  are 
arranged  ohrouulogicaUy. 


This  File  cannot  be  placed  In  the  re« 
oord  room  nntil  the  minor  Joynarain  comes 
of  age  in  1885,  and  tbe  esUte  passes 
from  the  management  of  the  Goart  of 
Wards,  ('olomn  4  will  therefore  remaia 
blank  UU  the  year  1885. 


2f.B.—Jxi  this  Begister  not  more  than  two  Colleetions  will  be  opened  on  eaeh  page,  so  as  to  leave  ample  room  for  entering  any 
number  of  Files  (as  they  are  formed)  under  the  Colleotion  head  to  whieh  each  belongs. 

Every  correepondenoe  which  begins  within  tbe  year  will  be  entered  at  once  on  this  Begister  as  soon  as  It  is  begnn ;  when, 
on  the  transfer  of  the  records  of  any  year  to  the  old  record  room,  a  correspondence  is  deUined  amonir  the  ourreot  records  becaosf 
H  is  still  pt'niling,  Such  correspondence  will  also  be  entered  in  the  Begister  for  tbe  new  year  under  a  new  number  under  Rnle  18. 
Column  4  of  this  Begister  will  remain  blank  until  the  papers  of  the  File  are  deposited  in  the  old  record  room.  The  Begister 
will  be  divided  mto  parts  corresponding  with  the  deparrmenu  int«  which  tbo  oorrespoadeooe  of  the  ofllee  is  classified. 
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ISpeeimen  of  Docket  Cover  for  letters  received.'} 


1876. 


DEPT.  GENERAL  REV. 


From 

Commissioner 

No.  153.  Dated  1st  October. 

Enclosures  2.  Received  2nd  ditto. 


^Specimen  of  Docket  Cover  for  letters  issmL] 


1875. 


GENERAL  DEPARTMENT. 


To 


Commissioner 
No.  200  Dated  October  4th. 


COLLECTION  III:  WARDS. 


Order  Issued,  No.  200,  dated  October  4th. 


Space  for  Cnlleetor*s  order^  if  briefs  as 
"  Draft  reply  that  the  Minor  will  reach  his 
majority  on  Ist  February  1878." 


File  No.  2. 


Subject  of  File,  Release  of  Jamboonke 
Estate. 


Space  for  the  abstract  of  the  letter^  as 


'^  Enquires  .when  the  Jamboonee  Estate 
will  be  released." 


COLLECTION  III:  WARDS. 


Reply  received,  October  10th. 


File  No.  3. 


Subject  of  File,  Release  of  Jambooitct 
Estate. 


Space  for  abstract  of  letter,  as 


The  Estate  will  bej  released  J  when  tlie 
Minor  reaches  his  majority  on  Ist*  February 
1878. 
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Substituies  new  Rules  regarding  estimates  for  local 
improvefnents  for  those  in  els,  1  to  10,  s,  3, 
Ch.  VII,  p.  150  of  (he  Board's  Rules, 

\ 
No.  2. 

Thb  following  rules  have  been  substituted 
for  those  contained  in  chiuses  3  to  10,  Seciion 
Illy  Chapter  VII,  p.  150  of  the  Board's 
Rules.  Ksiimates  for  lb7d-76  shoiiM  be  at 
once  submitted  ou  the  principles  herein  laid 
down — 

3.  The  following  instructions  are  issued 
for  the  preparation  of  estimates  in  connection 
with  the  nssignment  for  local  improvemenf^ 
of  a  portion  of  the  land  rt^venue  derived 
from  Government  estiues  and  temporarily- 
Fettled  estates,  which  is  the  subject  of  iho 
Board's  Circular,  No.  36a,  dated  17th 
Junuar J  1 874  :  — 

\st.  —  Imperial  Estimates.  —  The  firpt 
ihing  will  be  to  enter  the  ninount^  of  the  iif- 
sio^nment  ns  a  disbursement  in  the  Imperial 
Budget.  As  the  Accountnnt-General  cannot 
check  the  amount,  the  Board  will  supply 
him  with  the  figures  each  year  in  detail  of 
districts. 

2ndn — ^To  enable  the  Board  to  do  this, 
Coromissioners  must  submit  to  the  Boapl, 
at  the  same  time  as  they  submit  the  Imperial 
Budget  estimates  of  each  district,  i.e.,  not 
later  than  the  20th  of  August,  an  estimate 
of  the  amount  which  the  assignment  will 
yield  in  eiich  district  during  the  year.  The 
estimate  must  be  supported  by  a  sttitemeiit 
in  the  annexed  Form  A  showing — 

I. — The  estimaied  net  revenue  from  all 
Government  estates  with  nuniber  of  estates. 

II. — The  estimated  net  revenue  from 
tliose  of  the  temporarily  settled  estates  be- 
longin<r  to  private  individuals,  out  of  which 
an  assignment  may  be  taken  under  the  order.", 
I.e.,  all  estates  of  this  class  which  have  been 
bi ought  under  re-settiement  since  the  orders 
niakin<r  the  assignment  were  passed  by  Go- 
vernment ;  and  ail  which  may  be  comio<r 
nnder  re-settlement  in  the  year  to  which  the 
estimates  refer,  wiih  the  number  of  estates. 

III._TotalofIandII. 

IV. — Assignment  cidculated  at  3*  per 
cent,  on  the  amoutit  shewn  under  column  4. 


*  Except  in  the  Dhootan  Dooars,  where  the  calcula- 
tion will  be  made  at  tlio  rate  of  one  anna  for  every 
rupee  which  reaches  the  treasury,  or  I -17th  of  the  net 
retpeime. 


3ri/.— The  Board  will  ceiMify  this  total 
to  the  Account  ant-General  as  the  amount  to 
be  entered  in  the  Imperial  Budget  estimates 
as  a  disbursement  under  the  head  ''Land 
Revenue."  ^^  Assigment  to  provincial  funds 
(Local)  or  improvement  of  Government 
and  temporarily-settled  estates*^ 

4th. — Provincial  Ettimntes. — The  amount 
above  certiHed  will  be  Uikeii  by  the  Accoun- 
taut-General  as  a  receipt  in  the  local  funds 
poition  of  the  provincial  estimates  under 
the  head  '*  Assignment  from  Imperial  Funds 
for  improvement  of  GovHrnmenj;  and 
temporarily-settled  estates."  This  will  be  a 
distinct  fund,  and  for  the  disbursement  side 
of  the  account,  the  Board  will  supply  the 
budget  figures  to  the  Accountant-Geueral. 

Sth. — To  enable  the  Board  to  supply  these 
figures,  each  Commissioner  will  send  up  esti- 
mates for  his  division  in  the  annexed  Forms 
B  or  C,  each  district  being  entered  in  B  or 
in  C  according  to  whether  the  road  cess  will 
or  will  not  be  levied  in  it  dining  the  year 
of  e^itimate.  These  statements  will  be  due  to 
the  Board  ou  tlie  same  date  as  the  Provincial 
Estimates  are  due  to  the  Accoiintunt-General, 
vit.j  the  loth  of  September.  The  Board  will 
check  these  estimates  as  to  the  proportion 
assigned  to  each  of  the  objects,  and  for  this 
purpose  the  Commissioner's  estimates  must 
l>e  accompanied  by  reinnrks  explanatory  of 
any  deviation  from  the  prof»ortions  in  which 
the  Government  have  sngj^ested  that  the 
asiti^nment  should  be  applied  to  different 
objects.  Wiien  checked,  the  estimates  will 
be  passed  on  to  the  Accountant-General  for 
incorporation  in  the  local  funds  budget  esti- 
mate. 

6th, — It  will  be  seen  that  both  in  State- 
ment B  and  Statement  C  the  disbursements 
from  the  "  Improvement  Fund "  will  le 
estimated   under  three  heads  : 

I. — Roads  (column  12  of  Statement  B, 
coluinu  5  of  Statement  C). 

II. — Primary  education  (column  13  of 
Statement  B,  column  6  of  Statement  C). 

III. — Local  improvements  (column  14  of 
Statement  B,  column  7  of  Statement  C). 

The  fourth  head  (column  15  of  Siatemenfc 
B,  and  column  8  of  Statement  C),  is  merely 
one  for  adjustment  of  any  defi'it  which  may 
be  standing  against  the  fund  from  previous 
years  ;  hut  this  column  is  only  provided  for 
the  correction  of  irregularities,  ns  such  excess 
expenditure  should  never  be  allowed. 

2— c 
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7/A. — As  regards  tbe  ttuiouut  assigued  to 
Beads  (column  12  of  Statement  B,  column  5 
of  Statement  C),  the  amount  estimated  as  a 
cbarge  against  this  fund  will  be  taken  credit 
for  at  once  in  the  budget  estimnte  of  the 
"District  Road  Fund"  of  the  District,  as 
"  Contribution  from  the  fund  for  improve- 
ment of  Grovernment  and- temporarily-settled 
estates, '*  and  arrangements  must  be  made 
between  the  Accountant-Gkneral  and  tbe 
Public  Works  Depnrtment  to  make  sure  that 
this  is  properlj  done  ;  the  sum  so  transferred 
will  be  disbursed  subject  to  all  the  rules  of 
that  fund  as  to  sanction,   &o. 

%th, — The  amounts  entered  under  each 
district  as  **  Assigned  for  primnrjr  education," 
will  be  nt  the  disposal  of  the  Magistrntn  of 
thedistricty  and  hisautbority  will  be  sufficient 
to  enable  the  Accountani-Greneral  to  pass 
the  items  of  disbursements. 

9th. — There  remiiius  the  item  "  to  be  ex- 
pended on  local  improvements"  in  each  district 
(column  14  of  Statement  B,  column  7  of 
Statement  C).  The  expenditure  under  this 
heady  up  to  the  amount  provided  in  the 
estimate  of  each  district,  must  be  disbursed, 
under  the  sanction  of  tbe  Commissioner,  for 
works  and  projects  costing  not  morn  than 
Rs.  1,000  ;  ubove  that  amount  the  Boiird*8 
sanction  will  be  necessary,  and  in  these  cases 
it  must  be' borne  in  mind  that,  express  sanc- 
tion to  execute  the  work  must  be  obtained. 
The  mere  fact  of  the  cost  of  the  work  being 
included  in  the  estimate  which  the  Board  bus 
passed  will  not  suffice.  It  will  probably  be 
most  convenient  for  the  Commissioner  to 
eend  up  simultaneously  with  the  estimates  a 
letter  describing  the  different  projects  pro- 
vided for  in  the  estimates,  and  asking  for 
the  Board's  sanction  to  the  execution  of 
those  to  which  such  sand  ion  is  required. 

lOM. — These  instructions  will,  it  is  be- 
lieved, suffice  to  enable  the  Accountant- 
Genernl  to  deal  with  the  expenditure.  The 
Commissioners  will  be  responsible  that  the 
spirir.  of  the  Government  order  is  adhered  to, 
whicli  requires  that  the  iiraount  assigned 
from  the  revenue  paid  by  each  estate  shall^ 
be  expcMded  so  as  to  benefit  that  estate.  It 
is  not  intended  that  the  expenditure  shall  be 
actually  on  the  very  estate  ;  for  instance,  an 
estate  may  derive  great  benefit  from  a  road 
or  tank  constructed,  or  a  school  established, 
on  a  neighbouring  estate.  These  remarks 
apply  to  all  three  portions  of  the  assignment. 

Wth. — Receipt  sidt  of  the  estimate. — 
With  regnrd  to  the  receipt  side  of  the  esti- 


mate, it  is  only  necessary  to  observe  thtt 
column  6  of  Form  B  will  shew  that  hilf  of 
the  amount  of  road  cess,  which,  having  ]m 
paid  by  Government   as  superior  holder,  is 
recoverable    from   tenants    of   GovernnHtt 
estates  and  the  holders  of  temporarily-settled 
estates   under    the   law   and  the  orders  of 
Government.     This  item  will  always  be  hilf 
the  item  entered  on  the  disbursement  side, 
column   12,  as  "road  ce«s  payable."   This 
will  be  sufficiently  near  for  the  purposes  of 
an  estimate,  althourrh  there  will  be  an  error 
disturbing  the  exact  proportion  occasioneii 
by  demands  on  accouui.  of  the  year  not  beiag 
recovered  from  the  tenants  within  the  yeir, 
and  similar  causes. 

I2th. — As  soon  as  possible  after  the  close 
of  each  year,  the  Accouniant-Genenl  will 
draw  up  a  memorandum  from  the  accoaiits 
of  the  year,  shewing  for  each  district  w[l^ 
ther  the  actual  charges  against  the  iinproFe- 
meut  fund  were  more  or  less  than  tbeactotl 
receipts,  anfi  this  surplus  or  deficit  most  be 
adjusted  in  the  second  year  following.  V 
the  Accountant-General's  balanced  accoont 
shews  a  surplus,  the  Collector  will  take  cre- 
«lit  for  it  in  column  7  of  Form  B,  or  colamtt 
3  of  Form  C,  as  the  case  may  be,  in  the  yeff 
for  which  he  is  preparing  the  estimates ;  if 
a  deficit,  he  will  enter  it  in  column  15 of 
Form  B,  or  column  8  of  Form  C,  as  the  caie 
may  be,  of  the  disbursement  side. 

ISth. — Under  this  arrangement  it  will  be 
seen  that  adjustment  for  any  given  year  will 
1)0  made  in  the  next  year  but  one.  The 
adjustment  for  * 874-75,  for  instance,  conoot 
he  made  in  1875-76,  because  the  estimates  of 
1875-76  will  have  been  prepared  before  the 
close  of  1874-75:  it  must  therefore  be  made 
in  the  estimates  for  1876-77. 

14/A. — Collectors  will  take  care  that  the 
amount  of  road  cess,  which  is  recovered  from 
tenants  in  Government  estates,  and  from  the 
holders  of  temporarily-settled  estotes,  « 
which  the  road  cess  has  been  paid  from  tfctf 
fund,  are  duly  credited  to  the  fund,  and  »<^' 
directly  to  any  other  head  of  accouflt  *"^ 
Commissioners  should  check  this. 
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Call*  attention  to  Correspondence  with  Govern" 
ment,  explanatory  of  a  previous  order  of 
Oovemment  regarding  Settlements^  and  makes 
alterations  in  s.  2,  CA.  V2I  of  the  Boards 
Rules. 

No.  3. 

Thb  Member  in  charge  desires  to  call 
tlie  a(t«*iitioQ  of   all 

^'^^^I?^  ?'^;i*f    Revenue    officers    to 
Order  No.  486,  dated  8Ut  .  .  . 

Aagost  1871.  certaiu       correspoud- 

euce  which  has  lately 
passed  between  Goverument  and  the  Board, 
explaiatory  of  the  inteiitious  of  Grovernmeiit 
as  expressed  iu  para.  11,  and  in  Clauses  5 
and  6,  para.  14  of  the  Goyernment  Order 
No.  Zl56y  dated  21st  August  1871. 

2.  In  a  recent  letter  the  Member  in 
charge  referred  to  Government  for  instruc- 
tions regarding  the  nature  and  extent  of  the 
proprieiarj  right  which  the  above  or  dor  was 
intended  to  confer  upon  settlement-holders 
and  purchasers  of  Government  estates.  With 
regard  to  settlement-holders,  it  was  pointed 
out  by  tlie  Board  that  whereas  the  original 
orders  had  declared  that  the  persons  witli 
whom  the  settlement  might  l»e  made  would 
be  proprietors,  and  would  be  entitled  to 
have  future  settlements  made  with  them,  the 
subsequent  orders  of  Grovernment  No.  1840, 
dated  22nd  July  1873,  ruled  that  such  settle- 
ment-holders were  to  be  looked  upon  only 
as  having  been  admitted  to  a  quasi-proprietary 
right  of  occupancy,  and  that  their  rights 
would  be  limited  to  the  first  option  of 
accepting  a  re-settlement  at  such  rates  of 
assessment  as  might  be  fixed  upon  by  the 
raTenue  authorities.  It  was  represented  that 
these  orders  left  it  unct*rtnin  whether  the 
rights  of  the  settlement-holders  were  transfer- 
able by  sale,  whether  leases  could  be  cancel- 
led for  default,  and  whether  the  provisions 
of  the  sale  law  (Act  XI  of  1859)  were 
applicable  to  the  tenures  in  question.  With 
regard  to  Government  estates  sold  with  a 
reservation  of  the  right  to  revise  the  jumma 
at  the  end  of  the  term  of  settlement,  it  was 
asked  whether  the  purchasers  of  such  estates 
were  to  be  considered  as  Enjoying  full 
proprietary  rights,  or  whether  they  were 
merely  entitled  to  take  the  re-settlement  at 
the  revised  jumma,  if  they  chose  to  do  so. 

3.  In  reply,  the  Grovernment  have  issued 
instructions  which  define  precisely  the  rights 
of  both  settlement-holders  and  purchasers. 
With  regard  to  settlement- holders,  who  will 
ordinarily  be  village  headmen  or  ryots,  it  is' 
explained  that  they  are  not  to  be  considered 
as  "  proprietors  "  of  "  estates  "  in  the  sense 


in  which  those  words  are  used  in  Sectkn  I, 
Act  VII  (B.  C.)  of  1868.    It  is  to  beMj 
understood  that  it  is  not  the  desire  or  iatei. 
tion  of  Government  to  surrender  its  propiW 
tary  right.     For  this  purpose  it  is  desinlik 
that  such  expressions  as  ^  proprietor"  and 
^'malik"  should  be  excluded  from  letsesof 
Government  estates  which  may  be  granted 
in   future.      On   the  other  hand,  it  ia  not 
desired  to  reduce  the  settlemeut-holdera  to 
the  position  of  mere  farmers.    Tliey  will  be 
entitled    **  malgoozare,"    which    appears  i 
suitable    word    of     intermediate    meanini, 
expressing  an  interest  higher  than  tliatofi 
farmer,    but  less  absolute   than   that  of  a 
proprietor. 

4.  The  estates  are  to  be  settled  with  ihm 
malgoozars  for  a  fairly  long  term  of  jean, 
such  as  is  provided  by  para.  5  of  the 
Goverument  Order  No.  3156  of  tiie  21it 
August  1871.  The  form  of  lease  is  giiea 
in  the  Form  A  annexed,  and  this  fonnsioold 
be  adopted  in  all  future  settlements  of  this 
kind.  It  will  be  observed  that  by  tht 
conditions  of  this  lease,  the  settlement  rigbts 
are  made  heritable,  but  not  otherwise  trtni- 
ferable  in  the  event  of  the  interest  of  the 
settlement-holder  being  transferred  by  »!« 
in  execution  of  decree,  or  by  other  order  of 
the  Civil  Court ;  the  Collector  is  empower?^ 
to  annul  the  settlement  and  to  re-enter  oi 
direct  possession  ;  the  lease  may  also  be 
cancelled  in  default  of  payment  of  the 
Government  demand,  and  all  processes  appli- 
cable to  farmers  under  Act  VII  (B.  C.)  of 
1868,  are  made  applicable  to  the  lessees. 
On  the  expiry  of  the  term  of  the  settletnent, 
the  former  lessee  or  his  heir  will  have,  as  of 
right,  the  option  of  accepting  the  new  settle- 
ment, subject  to  such  revised  jumma  as  may 
then  be  imposed,  but  in  tlie  event  of  bit 
refusing  to  accept  it,  hiis  interest  iu  the  estate 
will  cease  altogether. 

5.  With  rejrard  to  Government  este*e» 
which  may  be  sold  subject  to  a  revision  of 
the  jumma  at  the  end  of  the  term  of  set^ 
menr,  the  Government  have  explaiued  «'*• 
the  purchasers  of  such  estates  are  *p  be 
considered  as  proprietors  in  the  ordinsry 
acceptation  of  the  word,  and  that  the  e"^J^ 
proprietary  right  of  Government  ^»^1  J® 
transferred  to  them,  subject  only  ^  "* 
reservation  of  the  right  to  revise  the  jtttni' 
at  the  conclusion  of  the  term  of  settlemeft 
and  therenfier,  on  the  expiration  ofallfu^ 
settlements.  The  estates  will  consequently 
be  liable  to  sale  for  arrears  of  revenue,  v» 
purchasers  will  be  at  liberty  to  alienate  theffl 
at  their  pleasure,   and  if   on  re-settlement, 
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they  their  heirs  or  assigns  should  refuse  to 
eugnge,  they  will  be  entitled  to  receive 
malikana. 

6.  It  is  desirable  that  these  conditions 
should  be  embodied  in  the  certificate  of  sale, 
and  a  Form  B  is  accordingly  annexed,  which 
should  be  ndopted  in  all  future  sales,  a 
certifiente  in  this  form  being  given  to  the 
|)urchaser  on  the  completion  of  the  sale  and 
piiyment  of  the  pnrclinse-money,  the  name  of 
the  purchuser  being  simultaneously  enteretl 
in  the  general  register  of  estates. 

7.  The  following  alterations  should  be 
made  in  Section  2,  Chapter  VII  of  th« 
Board's  Rules  : — 

\$L  Clause  10,  pnge  148.  Expunge  the 
words  ''  (which  appears  in  an  appendix  to 
the  Gazette,  specially  appropriated  to  the 
purpose)." 

2nd,  Aflber  the  word  "  Government " 
in  the  "  udvertisoraent  of  sale  "  enter  "  a^ 
specified  in  the  conditions  of  sale  below.** 

Zrd.  For  the  note  below  the  ''  advertise- 
ment of  sale,"  substitute — "  The  purchaserH 
will  be  subject  to  the  following  conditions 
of  sale. 

(Here  embody  the  conditions  of  sale  men- 
tioned in  clause  12.) 

Ath.  Clause  12.  For  the  words  *' notified 
at  the  bead  of  the  appendix  above  referre<i 
to/'  substitute  **to  be  embodied  in  the 
advertisement  of  sale." 

Sth,  For  the  fiist  condition  of  sale 
substitute — "The  purchaser  of  this  estate 
will  be  considered  as  the  proprietor  of  the 
estate,  and  the  entire  proprietary  right  of 
Government  in  such  estate  will  be  transferred 
to  him,  the  only  right  reserved  by  Govern- 
ment being  the  right  of  revising  the  jumma 
at  the  couclusion  of  the  term  of  the  present 
settlement,  and  on  the  expiration  of  all  future 
settlements.  If  on  re-settlement,  he.  should 
refuse  to  engage,  ha  will  be  entitled  to 
miilikann.  Tlie  estate  will  be  sold  subject 
op  to  the  year  to  the  Government  revenue 
Against  it  to  the  highest  bidder  above  the 
upset  price." 

6/ A.  Expunge  the  6tli  condition  on 
pnge  149. 

1th,  Clanse  16.  In  the  notification  of 
snie  after  the  words  "  rights  and  interests  of 

Government  in  the  estate  of « " 

insert  the  words  "  except  the  right  of  revis- 
insr  the  jnmina  hereafter." 

8^^.  Clause  18.  Strike  out  the  words 
"in  tlie  terms  of  the  advertisement,"  and 
substitute  for  them  ''  iti  the  Foim  B  annexed 
to  Board's  Cit  cular  No.  3  of  December 
1874." 


I>  ,  resident,  ryot, 

under-tenant  or  village-headman,  as  iho  case 
niny  be,  of  Government  Estate 
in  the  district  of 

execuio  this  engagement.     I  take  the  raal- 
goozari  setiletnent  of  the  said  Government 
estate,  measuring  beegahs 
equal  to  acres  for  the  term 

of  years,  from  the  year 

to  the  year  at.  a  net  annunl  jumma 

of  Rupees 

2.  The  rights  conveyed  to  me  under  this 
en<iagement  are  those  of  malgoozar  as  here- 
inafter defined  ;  and  I  bind  myself  to  respect 
the  recorded  rights  possessed  by  the  ryots, 
under-tenants,  village-headmen,  as  the  case 
may  be,  in  the  said  estate. 

3.  I  will  collect  the  rents  from  the  ryots 
under-tenants,  as  the  ca«*e  may  be,  and  pay 
the  Government  revenue,  kist  by  kist, 
according  to  the  instalments  noted  at  the 
foot  of  this  engagement  ;  and  I  will  raise  no 
objection  on  the  9core  of  drought  and  inuu- 
dation  or  any  other  providential  visitation  ; 
nor  will  such  objection  be  allowed.  But  the 
rents,  if  any,  which  I  may  be  able  to  collect 
from  waste  lands  in  the  estate  will  be  mine 
until  the  expiiy  of  this  lease. 

4.  U  in  any  year  <luring  the  currency  of 
this  engagement  I  default  in  the  payment  of 
the  Government  demand,  this  lease  may  be 
cancelled,  and  I  may  be  ejected  at  the  will  of 
the  Collector  ;  and  all  processes  applicable 
to  fiirmers  under  Act  VII  (B.C.)  of  1868 
shall  be  ap|»licable  to  ine. 

5.  I  will  file,  without  objection  during 
the  currency  of  my  lease,  any  papers  which 
the  Collector  may  require  from  me.  If  I  do 
not,  the  Collector  will  have  power  to  take 
actiou  against  me  according  to  law. 

6.  I  will  not  be  able  to  transfer  by  private 
or  public  sale  or  mortgage,  the  settlement 
rights  conveyed  to  me  under  this*  lease,  nor 
will  I  be  able  to  sublet  ihe  estate. 

7.  I  will  not  sell  or  cut  any  trees  on  the 
estate  whether  bearing  fruit  or  not,  and  if 
through  my  fault  any  damage  is  done  to  the 
estate,  I  will  hold  myself  responsible  for  it. 

8.  On  the  expiry  of  the  term  of  the 
settlement  I  shall  have,  as  of  right,  the 
option  of  accepting  the  new  settlement,  sub- 
ject to  such  revised  jumma  as  may  then  be 
imposed  ;  but  failing  this  acceptance,  my 
right  and  interest  as  lessee  will  entirely 
ceu«e,  and  the  Collector  will  be  at  liberty  to 
mike  with  others  any  fresh  arrangement  that 
may  appear  advisable. 
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9.  The  Collector  will  have  power  to 
aouul  my  lease  aud  to  re-enter  on  direct, 
posseseiou  of  the  estnte  at  once  in  the  eveut 
of  the  rights  couvejed  to  me  under  thid 
enga«;emcut  being  trunsferred  by  sale  in 
execution  of  decree  or  other  order  of  the 
Civil  Court. 

10.  If  I  infringe  any  of  the  foregoing 
conditious,  my  lenge  will  be  liable  to  cancel- 
ment,  and  I  to  ejectment,  at  the  will  of  the 
Collector  without  the  intervention  of  any 
Court  of  law. 

11.  In  the  event  of  my  dyiug  during  thf 
continuance  of  the  term  of  this  engagement, 
the  lease  shall  not  lap.<<e,  but  shall  .devolve 
uptHi  my  heir  for  the  remaining  period  of  the 
origiuul  engagement. 

SOHfiDULB  OV  KiSTS. 


B. 

The  proprietary  right  of  Gk)verBment,  ex- 
cept the  right  of  revising  tlie  jummii  here- 
after,  in  estate  No.        on  the  revenue 

roll  of  the  district  of  ,  oousist* 

ini;  of  an  approximate  area  of  beegahs 
equal  to  acres  and  bearing  a  net  annual 

revenue  of  Rupees  ,  has  been  sold 

to  son  of  ,  resident 

of  )  for  the  sum  of  Rupees 

2.  The  existing  jumma  of  Rupees 

has  been  fixed  up  tn  the  year  •     The 

Government  will  have  ihe  right  of  revising 
the  jumma  at  the  coucltnion  of  the  term  of 
the  present  settlemeni,  and  it  reserves  a 
similar  right  to  be  exercised  from  time  to 
time  on  the  expiration  of  all  future  settle* 
ments. 

3.  The  purchaser  possesses  the  advan- 
tages and  is  consequently  und^r  the  obliga- 
tions of  the  ordinary  landlord.  He  is  at 
liberty  to  alienate  his  property  at  pleasure, 
and  if  on  re-settlement  he  should  refuse  to 
engage,  he  will  be  entitled  to  malikana.  The 
estate  will  be  liable  to  sale  for  at  rears  of 
revenue. 

4.  This  sale  is  subject  to  existing  leases 
and  to  the  rights  conferred  by  the  settlement 
proceedings  and  by  tlie  laws  in  force,  and 
the  purchaser  is  bound  to  respect  the  rights 
of  resident  cultivators  who  have  signed  the 
schedule  of  assessment  prepared  by  the  re- 
venue authorities. 

6.  The  purchaser  will  peiibrm  the  duties 
of  putwari  as  required  by  law.  (iVo/c— 
Thid    will     be    uddtd  uuly   where  such  an 


arrao(;ement  is  made,  otherwise  it  will  he 
omitted). 

6.  This  sale  is  subject  to  the  api>voTal 
by  the  higher  authorities  of  tlie  charaeiec 
of  the  purchaser. 


Cancels  \9t  part  of  statement  prescribed  by 
Board's  Circular  No.  1  of  1874  regmrtSag 
establishments^ 

No.  4. 

The  upper  fK>rtion  of  the  form  of  stste- 
raent  prescribed  in  the  Board's  Circular  liio. 
1  of  May  1874  is  cancelled,  the  second  por- 
tion only  should  be  used  in  future  lu  appli- 
cations for  increase  of  establidhmeuis.  The 
necessary  c<»rrectimi  should  be  made  in 
clause  3,  Chapter  VI,  Section  10,  page  127, 
Board's  Rules. 


A.  Monet  Esq.,  C.B. 


Circulates  Qovsmment  Ilesoluiion  on  the  emuxl- 
lotion  of  Court  Fee  Labels^  and  eanceis 
Board's  Circular  No,  13  /or  November  1872. 

No.  5. 

The  following  Resolution  of  tlie  Govern- 
ment of  India,  on  the  subject  of  the  cau- 
cellatton  of  Court  Fe^  Labels,  is  circulate*! 
in  supersession  of  Circular  Order  No.  13 
for  November  1872:— 

No.  6807,  dated  Fort  William,  the  29th 
October,  1874. 

Resolution  by  the  Government  of  India^ 
Financial  Department, 

Road  again — 

Financial  Order  No.  3362^  dated  30tli 
November  1870,  suggesting  that  it  would 
be  expedient  to  instruct  the  Courts  to  csiwa 
the  stamp  labels  affixed  to  copies,  certilcates 
and  other  documents  issued  by  them,  and 
liable  to  a  fee  under  'Hlie  Court  Fees  Act, 
1870"  (Act  No.  VII  of  1870)  to  becanoeUe»l 
at  tliH  time  they  are  affixed. 
Rend— 

A  letter  from  the  Government  of  BombiT, 
No.  4194— 179R,  dated  7th  August  1874, 
stating  that  the  course  suggested  in  the 
above  order  is  apparently  at  variance  with 
the  provisions  of  the  luw  as  at  preseol 
enacted. 
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Resolution. — On  a  repprusal  of  the 
Court  Fees  Act,  1870,  the  Goveruor  General 
ia  Coaneil  observes  that  the  Act  contnins 
clear  provisions  as  to  cancellation,  which 
should  be  followed. 

2.  Under  Seciion  30,  the  stamp  can  only 
l>e  cnncelled  by  the  Court  or  office  receiving 
the  document  to  which  the  stamp  hns  been 
affixed.  Such  caucellatipn  can  be  effected 
in  one  way  only, — namely,  by  punching  out 
the  figure-head,  and  this  cannot  be  done 
twice.  Consequently,  the  only  time  a  stump 
can  be  cancelled  is  when  the  document  to 
which  it  is  attached  is  filed  or  acted  upon. 

3.  His  Excellency  in  Council  is  nccord- 
ingly  pleased  to  decide  that  the  cancel  I  ntion 
of  the  stamps  affixed  to  '*  true  copies"  of 
papers  issued  by  a  Court  should  be  effected 
by  the  Court  receiving  such  documents, 
officers  when  attesting  ^  true  copies"  should, 
however,  draw  their  pen  across  the  stump. 

2.  Divisional  and  District  Officers  are 
requested  to  see  that  the  above  orders  of 
Government  are  invariably  carried  out. 


Cireulates  Financial  Department  Resolution 
regarding  the  refund  or  renewal  of  a  stamped 
paper. 

No.  6. 

The  following  Resolution  of  the  Govern- 
ment of  India  in  the  Financiui  Department, 
No.  6592,  dated  16th  November  1874,  is 
published  for  the  information  and  guidance 
of  all  Officers  in  the  Revenue  Department. — 
Rend  again — 

Financial  Circular  No.  8767,  dated  23rd 
October  1873,  regarding  the  prevention  of 
frauds  in  the  Stamp  Department,  ruling  that 
when  :he  Collect  t  of  a  district  sanctions 
*  refund  or  renewal  of  a  stamp  paper,  he 
shall  I  hen  and  there  record  his  reasons  for 
graoting  such  refund  or  renewal,  shall  punch 
or  mark  the  stamped  paper  in  such  a  way 
that  it  can  never  be  presented  again,  and 
shall  then  forward  it  for  destruction  to  the 
Commissioner  or  Superintendent  of  Stamps. 
Read— 

A  letter  from  the  Chief  Commissioner  of 
Oudh,  No.  2860,  dated  20th  August  1874, 
enquiring  wliether  stamps  that  are  returned 
•nd  on  which  refund  is  allowed,  not  because 
they  are  spoiled,  but  because  they  are  not 
wanted,  are  nevertheless  to  be  treated  as 
spoilt  stitmps  and  destroyed  instead  of  being 
resold. 


Resolution. — The  Governor  General  iu 
Council  observes  that  stamps  sold  to  the 
public,  when  returned,  will  be  generally 
more  or  less  soiled  or  disfigured,  and  should 
not  be  re-issu«  d.  If  a  refund  of  the  value 
of  any  such  stamp  is  granted,  the  Collector 
should  follow  the  course  laid  down  in  Finan- 
cial Circular  No.  3767,  dated  23rd  October 
1873.  Those  aiumps,  however,  which  are 
taken  back  from  a  stamp  vendor  or  his  heirs, 
miiy  be  placed  iu  store  and  re- issued. 


Hon'bLE  V.  H.  SCHALCH,  C.S.I. 

Erratum. 

For  ««4  (o  9,"  in  line  4  of  Circular  Order 
No.  9  of  November  1874,  read  '*4:to  10." 


Explains  how  cols.  16  k  \S  of  Return  No,  XVI 
are  to  be  filled  up. 

No.  7. 

Several  District  Officers  have  recently 
submitted  Return  No.  XVT  without  com- 
pletely filling  up  column  16,  Table  I.  The 
omission  is  appurenily  due  to  a  miscon- 
ception of  the  orders  eonveyed  in  the  Board's 
Circular  Order  No.  6  of  November  1872, 
which  referred  solely  to  column  18  of  the 
Return. 

In  future,  it  must  be  distinctly  understood, 
that  all  estates  exempted  from  sale  must  be 
accounted  for  in  column  16  of  Return  No. 
XVI,  and  that  column  18  should  shew  only 
arrears  that  may  remain  unpaid  after  an 
e-^tate  is  exempted  from  sale.  Arrears 
remaining  unpaid  on  the  last  day  of  payment, 
but  paid  before  exemption,  should  noty  how- 
ever, be  entered  in  column  18. 


Enjoins  the  preparation  by  Collectors  of  briefs 
of  Wards'^  cases  which  are  appealed  to  the 
High  Court,' 

No.  8. 

It  has  been  brought  to  the  notice  of  the 
Board  that  in  many  instances  Collectors, 
instead  of  preparing  briefs  of  Wards*  cases 
which  come  up  in  appeal  before  the  High 
Court,  merely  refer  the  Lesral  Remembrancer 
to  the  records  of  the  case  previously  sub- 
mitted. The  Member  in  churj^e  requests  the 
attention  of  all  District  Officers,  in  whose 
districts  there  are  Wards'  estatts,  to  the 
necessity  of  preparing  such  briefs  in  fotare. 

8--C 
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Thnir  local  kuowledjre  ought  to  enable  Col- 
lectors to  do  tills  better  aud  more  easily  than 
it  caD  be  done  in  the  Office  of  the  Legal 
Romenibraneer,  or  in  that  of  the  Senior 
Government  Pleader. 


A.  MoNBT,  Esq.,  C.B. 


Makes  oddiHons  to  cl.  23,  «.  /X,  ch.  II,  p.  30 
and    to   cL    10,    s.    XI  Vy    ch,    F,  p.    74  of 
Boards  Rules, 


No.  9. 

The  following  is  added  as  Clause  23,  Sec- 
tion IX,  Chapter  II,  page  30  of  the  Board's 
Rules  : — 

23.  Excise  Darogahs  should  remit  daily 
their  collections  of  excise  revenue  to  the 
Sudder  or  Sub-divisionnl  Treasuries,  pro- 
vided they  are  at  the  Sudder  Station  of 
a  District  or  the  head  quarters  of  a  Suh-divi- 
sion,  or  not  more  than  two  miles  from  either; 
but  when  the  Treasurie-s  are  situated  at 
greater  distances,  the  remittances  should  be 
made  every  second  or  third  day  according 
to  the  distance. 

2.  Add  the  following  to  Clause  10,  Sec- 
tion XIV,  Chapter  V,  page  74  of  the  Board's 
Rules : — 

"The  quantity  of  opium  to  be  kept  in  the 
custody  of  a  Darogah  should  be  fixed  in  each 
case  by  the  Commissioner." 


Addition  to  para,  13  of  the  Instructions  for  the 
adininistraiion  of  the  Land  Acquisition  Act,  X 
of  1 870,  and  to  para,  1  of  the  Special  Instruc- 
tions to  be  observed  when  land  is  required  for 
a  railway,  Sfc, 

No.     10. 

At  the  end  of  para.  13  of  the  Instruc- 
tions for  the  Administraiion  of  the  Land 
Acquisition  Act,  X  of  1870,  add  the  follow- 
ing ;— 

"The  Ameen's  plan  or  map  should  be 
prepared  on  paper  of  the  same  quality  as 
that  used  by  the  Survey  Department  for  vil- 
lage map?,  and  when  the  map  or  plan  has 
been  finally  approved  of  by  the  Collector 
under  the  prowsions  of  Clause  15   of  these 


Instructions,  a  duplicate  an  then  ticnt«»d  copy 
should  be  forwarded  to  tlie  Board  of  Revwie 
for  record,  prepared  on  tracing  cloth." 

2.  The  following  addition  is  also  made 
to  para.  1  of  the  Special  Instructions  to  be 
observed  when  land  is  required  for  a  railway, 
road,  canal,  &c. : — 

"The  rule  laid  down  in  para,  13  of  the 
general  Instructions  regarding  the  description 
of  paper  on  which  Aroeen's  plans  should 
be  prepared,  and  the  submission  of  a  dupli- 
cate copy  to  the  Board  of  Revenue,  will  al«o 
apply  here." 


JANUARY  1875. 


Hon'BLE  V.  H.    SCHALCH,    C.S.I. 


Addition    to 


Board's    Rules, 
ch.  XVIII, 

No.  1. 


cl,    1,    s.    VI, 


The  following  is  added  to  Clause  1,  Section 
VI,  (  hapter  XVIII  of  the  Board's  Rule«  :— 

"  Each  Coromissicmer  should  also  give  a 
"memorandum  shewing  the  names  of  the 
"  ofliCf  rs  who  held  the  office  of  Commissioner 
"  of  the  division  during  the  year,  and  the 
**  dates  on  which  each  received  and  made 
"  over  charge  of  it,  respectively." 

After  the  words  \vide  Circular  Order  No.  5 
of  October  1873)"  in  Clause  3  of  the  same 
Section  should  he  added  "  a  further  head,  t?u., 
*'  that  of  nominal  *  remissions,'  has  been  ndde«i 
"by  Circular  No.  3  of  February  1874,  and 
"  should  also  be  noticed." 


Publishes  revised  Rules  for  the  supply  of  c^s 
of,  and  information  respecting,  papers  anddocu- 
menu  in  Collectors'  Offices,— RegUier  No,  6i 
cancelled. 

No.  2. 

The  revised  rules  for  the  supply  of  copi*^s 
of,  aud  information  respecting,  papers  aud 
documents  in  Collectors'  offices,  havin?  been 
approved  by  Government,  are  publishetl 
below  for  the  information  and  guidance  of  a" 
officers  concerned.  These  rules  should  I;' 
introduced  at  once.  They  have  been  suhPti- 
tuted  for  those  contained  in  Section  YL 
Chapter  XIII,  pp.  210,  211  of  the  Board's 
Rules.  Register  No.  62  (pp.  216  and  224  of 
the  Board's  Rules)  is  hereby  cancelled. 
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2.  Copies  of  the  new  rules  in  the  verua- 
cular  will  be  supplied  to  District  Officers  iu 
due  course. 

3.  Instructions  will  issue  to  the  Superin- 
ieudent  of  Stationery  to  print  off  Forms  A 
to  H  of  the  new  rules  and  to  keep  a  quantity 
in  store  to  meet  thn  requirements  of  local 
<i(Rcers,  who  should  indent  for  their  supplies 
in  the  usual  manner. 

Section  VL— Rules  for  the  supply  of 
copies  of,  and  information  respecting,  papers 
and  documents  in  Collectors'  offices. 

1.  Applications  are  to  he  received  from 
the  public  for — 

(1.) — Information  respectino;  the  contents 

of  papers    and    documents    in    the 

Colh'Ctor's  office,  whether  such  in- 

"  formation  be  or  be  not  required  for 

the  purpose  of  correctly  describing 

such  documents  in  applications  for 

copies  of  the  ^arae. 

(11.) — Unstamped    copies    of   papers   ond 

documents,  of  which  copies  may  by 

law  bf  given  on  unstamped  paper. 

(III.) — Stamped    copies     of  papers     and 

documents. 
2.  All  applications  of  the  first  two  classes 
are  to  be  made  at  a  place  and  to  tlie  officer 
designated  by  the  Collector  for  that  purpose, 
and  between  the  hours  of  10  and  12,  except 
where  cutcherry  is  lield  in  the  morning,  when 
the  hours  should  be  between  7  and  9  A.M. 
The  officer  to  be  so  designated  shall  be 
oil  her  the  sherisiadar  or  some  other  paid 
ministerial  officer  belonging  either  to  the 
EnjyJish  office  or  to  the  muushi-daftar  of  the 
Collector's  Court. 

3.  All  applicants  for  copies  (whether 
stamped  or  unstamped)  must  supply  paper 
at  their  own  cost  for  the  copies  required. 

4.  Applications   for  information   (except 
applications  on  the  part  of  recorded  proprie- 
t«»r8    of   estates    on    the    revenue    roll    for 
information    regarding    the    state    of   their 
accounts,     which    are    exempted    from    the 
(deration  of  the  rules),  shall  be  on  a  printed 
Form  (A)   in  duplicate,   to  be  obtained  from 
the  Nazir  at  the  cost  of  one   pice  per  sheet. 
The    applicant    is    to    present    it  with  the 
dn plicate  spaces  reserved   for   the  date,   his 
name  and   residence,  the   particiilars  of  the 
information  required,  and   the  searching   fee 
tendered  by  him,  filled  up.     The  officer  receiv- 
ing  such   application    is   to   enter  in  dupli- 
cate in  the  1st  column  the  consecutive  number, 
and  in  the    7th    column    his  signature.     He 
will  also  enter  in  duplicate,  in  the  6th  columti, 
the  date  and  hour  if  necessary  (see   Rules   5 
and  9  below),  by  which  the  information  is  to 


be  furnished.  The  upf)er  and  lower  portions 
of  the  form  with  columns  1  to  7  thus  filled 
up,  will  then  be  separated.  Tiie  lower 
portiou  will  be  made  over  to  the  applicant 
with  a  direction  to  leturn  with  it  at 
the  time  fixed.  The  upper  portion  will  be 
pass(td  on  to  the  amlah  to  whose  department 
it  pertains,  who  will  note  in  the  8th  column 
the  date,  and,  in  cases  where  the  extra  fee 
has  been  paid,  the  hour  of  receif»t,  and  after 
entering  in  the  column  for  remarks  the  neces- 
sary information,  reuirn  it  to  the  receiving 
officer  before  the  time  prescribed.  On  the 
applicant's  re-appearance,  this  upper  p  )rtion 
bearing  the  information  will  be  made  over  to 
him,  and  the  lower  portion,  bearing  his  dated 
receipt  in  the  column  for  remarks,  will  be 
taken  from  him  and  recorded  iu  the  office. 
These  forms  will  be  filed,  in  the  order  of 
tlteir  admission,  in  a  separate  series  for  each 
month. 

5.  The  ordinary  searching  fee  shall  be 
uniformly  four  annas  for  all  cases,  and  when 
this  fee  is  paid,  the  time  to  be  fixed  for 
supplying  the  information  required  shall  not, 
without  the  special  orders  of  the  Collector 
in  each  case,  be  later  than  the  hours  12  to  1 
P.M.  of  the  third  open  day  after  the  present- 
ation of  the  application,  the  day  of  present- 
ation being  excluded.  The  extra  searching 
fee  shall  be  an  additional  8  annas,  by  pay- 
ment of  which  the  applicant  shall  be  entitled 
to  receive  the  information  applied  for  by 
3  p.  M.  on  the  same  day  on  which  his  appli- 
cation is  presented. 

6.  Tlie  receiving  officer  shall  enter  in  a 
register  in  Form  C  all  fees  received  by  him 
under  the  above  rule,  and  shall  pay  the 
amount  daily  into  the  treasury  with  a  chalun 
(Form  H)  countersigned  l>y  tiie  Collector,  or, 
in  hii  absence,  by  the  officer  iu  charge  of  the 
Collector's  current  duties. 

7.  If  in  any  case  the  information  applied 
for  (under  the  latter  Clause  of  Rule  5)  canuot 
bj  supplied  by  the  hour  fixed  for  supplying 
it,  the  extra  searching  f^e  deposited  hy  the 
applicant  shall  be  refunded  to  him  by  an  order 
on  the  treasury  signed  by  the  Collector.  A 
receipt  for  each  amount  so  refunded  uhall  be 
taken  from  the  payee  in  the  column  for 
remarks  in  the  form  to  be  fiieil  by  him  undir 
the  last  Clause  of  Rule  4.  In  such  cases  tiie 
Collector  shall  cause  the  requisite  infoimation 
to  he  supplied  to  the  applicant  free  of  the 
extra  charge.  Provided  that  in  any  parti- 
cular  case,    on    sufficient   cause  shewn,   the 

I  Collector     may  permit  a  definite  postpone- 
ment   of  the  time  fixed  for  furaishiug  the 
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information  required,  signing  tlie  order  for 
Buch  postponement  in  column  6  of  Form  A. 

8.  Applications  for  unstamped  papers  and 
documents  shall  be  ^n  Form  B,  witich  will  be 
obtainable  in  loose  sheet?,  in  the  same  way 
and  at  the  same  cost  ns  Form  A.  Every  such 
application  shall  be  numbered  consecutively 
as  received,  and  the  body  or  main  portion  of 
the  form  shall  be  passed  on  to  ihe  amiah 
concerned  ;  tlie  first  seven  columns  having; 
been  filled  up  by  the  applicant,  and  the  8ih, 
9th,  1 0th,  and  1 1th  by  the  receiving  officer, 
by  whom  also  a  note  corresponding  to  the 
entry  in  column  9  shall  be  invariably  made  on 
the  counterfoil,  which  is  to  be  returned  rothti 
applicant.  The  copy  will  be  returned  to  the 
receiving  officer  by  the  time  fixed  with  the 
body  of  Form  B  attached  to  it,  and  he  will 
make  over  the  copy  to  the  original  applicant 
on  his  np{»earance  with  the  counterfoil, 
and  his  payment  of  the  copying  fees,  as 
provided  in  Rule  12  below,  taking  his  receipt 
for  the  same  in  the  last  column  of  the  Form, 
in  which  the  date  of  such  receipt  will  also 
be  noted. 

9.  The  provisions  of  Rules  5  and  6  shall 
be  applicable,  mutatis  mutandis^  to  the  pay- 
ment and  credit  of  the  searching  fees  to  h) 
charged  for  unstnmped  copies  (ihe  entries 
being  made  in  R'-gist^r  D),  and  to  the  times 
within  which  the  copies  are  to  be  delivered, 
and  to  the  consequence  of  non-delivery ; 
provided  that  the  extra  fee  for  delivery  of  u 
copy  hj  3  P.M,  of  the  day  on  which  the 
application  is  made  shall  be  1  rupee  instead 
of  8  annas  ;  provided  also  that  in  any  case 
in  which  the  applicant  shall  shew,  by  the 
production  of  a  duplicate  form  which  has 
been  made  over  to  him  under  the  last  Clause 
of  Rule  4,  that  he  has  already  paid  a  fee  f(»r 
iuformution  connected  with  the  same  docu- 
ment, a  copy  of  which  he  desires  to  obtain, 
the  amount  of  such  fee  shall  be  deducted 
from  any  fee  chargeable  under  this  rule,  the 
deduction  being  explained  in  the  column  for 
remarks  in  the  Register.  Should  the  appli. 
cant  be  unable  to  fill  up  columns  3  and  4  of 
the  Form,  be  must,  in  the  first  iustanct^, 
submit  an  apniication  for  the  necessary 
information  in  Form  A. 

10.  A  separate  application  must  be  made 
for  copies  of  all  papers,  or  for  information 
required,  in  connection  with  each  separate 
cause  or  matter,  e.g.t  if  copies  aro  required 
of  four  separate  papers  in  one  record  or 
nntliee,  only  one  application  is  necessary. 
When  copies  of,  or  information  relating  to, 
papers  connected  with  different  matters  or 
cait^s  are  wanted,  as  miiuy  applications  are 


necessary  as  the  matters  or  causes  to  whiefi 
they  rehite. 

11.  Copying  fees  are  to  be  leried  at  tke 
rate  of  2  anbas  for  every  hundred  TemaeaW 
words,    and    3    annas    for    every    hundred 
English  words,  four  figures  coanting  as  one 
Word. 

12.  With  every  application  for  an 
unstamped  copy,  the  applican  t  shall  deposit,  as 
security  for  the  uliimate  payment  of  the 
copying  fees,  8  annas  if  the  application  be  for 
a  copy  of  a  vernacular  docnmnnt,  and  1  rupee 
if  it  be  for  a  copy  of  an  English  docameat, 
except  in  some  districts  where  a  relaxation 
of  the  rule  is  permitted  in  cases  where  it  is 
known  the  fees  will  not  exceed  a  few  annas. 
Tlie  amount  paid  under  this  rule  will  in  eaeli 
case  be  entered  by  the  receiving  officer  in 
column  7  of  Register  D,  and  the  total  dally 
receipts  included  in  a  remittance  to  tfa« 
treasury  separately  entered  in  the  daily  Cha/aii 
H,  prescribed  by  Rule  6.  On  each  copy, 
when  completed,  the  amount  chargeable  shall 
be  noted  ns  follows  : — 

"Number  of  words  (English or  vernacnlar) 
in  the  copy  is — 

Rs.  A.  P. 
At  annns  per  100  worda 

Deduct  deposit  •••  ••• 


Btilance  due  to(ur  frum)  uppli- 
cunt 

(Sd.)        A.  B., 

Copyist."' 

13.  On  applying  at  the  end  of  the  period 
specified  in  tlie  counterfoil,  as  prescritied  in 
Rule  8,  the  applicant  shall  be  required  to 
pay  the  balance  of  the  copying  fees,  or  if  ther^ 

^  ^    ,        ^  ^       .       be  a   balance    in  his 
*  The  form  of  the  order      -  _  ..        •    n       i_ 

should  be  the  same  as  the  fa^or,  it  shall  be 
usual  deposit-refund  form  repaid  to  him  bj  an 
"  mtuatis  MMtandis."  order*  On  tlie  t reasinj 

under  the  signature  of  the  Collector.  Tb- 
settlement  of  this  account  sliHil  be  attesldil 
both  on  thn  back  of  the  copy  and  in  the  /ast 
column  of  the  Form  B,  with  the  sigoatore 
of  the  applicant  for  the  copy.  Tbe  Ibrma 
shall  be  recorded  in  the  office,  fitodinibe 
order  of  their  admission  in  a  separate  serm. 
The  halunce  of  copying  fees  paid  by  the 
applicant,  or  the  refund  made  to  him,  as  tbe 
case  may  be,  shall  be  entered  in  tlie  npint- 
priate  column  in  the  Register.  Shoald  asy 
applicant  delay  for  more  than  a  week  after 
the  period  fixed  for  d^lirery  of  the  copy  to 
apply  for  the  same,  the  fees  |Hiid  hy  him  and 
his  deposit  shnll  bt*  forfeited .     All  such -orders 
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of  forfeiture  nhall  be  noted  by  the  receiving 
officer  in  the  column  for  remarks  in  the 
Register,  and  shall  be  brought  to  the  Collector 
for  signature  on  the  day  of  forfeit.  But 
nothing  in  this  rule  shall  deprive  the  copyists 
of  the  remuueration  due  to  them  {vide  Rule 
17.) 

14.     In    any    case   in    which    the    copy 
required  shall  not  hfive  been  prepared  by  the 
time    of  the   re-appearnnce  of  the  applicaut 
with  the  counterfoil  form,  such  time  not  being 
earlier  than  the  period  fixed  for  the  delivery 
of  the   copy,  the  whole  of  the  searching  an<l 
copying   fees   paid  by  the  applicant  shall  be 
refunded    to  him  by  an  order  on  the  treasury 
signed   by    the  Collector.     In  such  cases  the 
Collector  shall  cause  the  copy  to  be  delivered 
to  the  applicant  free  of  charge.    Provided 
that  whenever  it  shiiU  appear  that  the  delay 
has  been  owing  to    the    negligence    of  the 
ofi&cer   whose   business  it  was  to  search  for 
the  document,  and  not  to  that  of  the  copyist, 
the   Collector  shall  direct  the  refund  of  the 
searching  fee  only,  fixiug  a   fresh    definite 
period  for   the  delivery  of  the  copy.    Pro- 
vided also  that,  in  any  particular  case,   on 
sufficient   cause  shown,    the   Collector  may 
permit  a  definite  postponement  of  the  time 
for  delivery   without  refund  of  searching  or 
copyiniT  fee.    All  postponements  under  this 
rule  shull  he  granted  by   an  order  signed  by 
the  Collector  in  column  9  of  Form  B. 

15.     Avplications  for  stamped  copies  must 
be  made  by  petition  to  ihe  Collector  in  Form 

B,     with     a     stamp 

♦  (Provided  always,  that        -       - 
when  the  application  is  for 


O^  the 


acopy  whicii  the  party  ap- 
plying is  legally  entitled  to 
receive,  no  stamp  shall  be 
required,  and  the  applica- 
tion may  be  made  either 
Terbally  or  on  unstamped 
paper.) 


affixed  to  it 
value  of  one  aunu.* 
The  form  will  tlien 
be  made  over  to  the 
officer  appointed  lo 
receive  applications, 
the  applicaut  being 
directed  to  attend  during  the  prescribed 
hours  on  the  next  open  <]ay  to  deposit  his 
fees.  Tne  provisions  of  Rules  8  to  14  shall 
apply  to  the  subsequent  treutment  of  ihf 
applications,  the  necessary  particulars  bcinf; 
entered  in  Register  E.  The  following  addi- 
tional rule  will  also  be  observed. 

16.  Before^delivery  of  the  copy,  the  requi- 
site adhesive  stnmp  or  stamps  slinll  he 
affixed  to  it,  and  paid  for  by  the  applicant, 
under  the  rules  in  force  for  the  payment  of 
court  f^es. 

17.  All  receipts  and  refunds  of  searching 
fees  under  these  rules  shall  be  credited  and 
debited  respectively  in  the  treasury  accounts 
to  Government.  A'l  receipts  and  refunds 
of  copying  fees  shall  be  credited  and  debited 


respectively  to  a  separate  local  fund,  to  be 
called  the  *  Copying  Fees'  Fund,'  and  the 
balance  of  this  fund  on  the  last  day  of  each 
month  shall  be  paid  by  the  Collector  to  the 
copyists  by  whom  the  copies  have  been  pre- 
pared, the  amount  due  to  each  individual 
being  ascertained  from  the  Registers.  The 
Collector  should  take  special  care  to  see  that 
these  payments  are  promptly  and  regularly 
made. 

18.  Copies  of  public  documents  which 
may  be  used  a^i  evidence,  even  against  tlie 
Government,  ore  never  to  be  withheld  from 
applicants  ;  but  copies,  whether  authenti- 
cated or  not,  of  written  nriiuments,  discussions, 
or  ofiinions  of  public  officers  written  previ- 
ously to  a  decision,  as  they  can  be  no  legal 
evidence,  are  not  to  be  given.  Copies  of 
correspondence  on  the  subject  of  suits  pending 
in  the  Courts  of  justice  ai*e  not  to  be  granted 
without  the  peimission  of  the  Board  of 
Revenue. 

19.  The  ministerial  officer  in  charge  of 
the  department  in  which  the  document  of 
wliieh  a  copy  is  applied  for  is  found  at  the 
time  ofsucli  npplicatiou,  shall  be  held  person- 
ally responsible  for  the  observance  of  the 
above  rule.  In  every  case  in  which  there 
shall  be  any  doubt  as  to  the  propriety  of 
giving?  the  cony,  such  officer  shall  take  the 
Collector's  order  on  the  subject  before  the 
document  is  made  over  to  the  copyist. 
Whenever  a  copy  is 'refused,  any  deposit  of 
copying  fees  which  may  have  l»een  made  by 
the  applicant  shall  be  refunded  to  him. 
Beaichiiig  fees  shall  not  be  refunded  under 
such  circumstances. 

20.  No  copy  shall  be  authenticated  with- 
out the  production  before  the  authenticating 
officer  of  the  Collector's  order  upon  the 
orisrinal  petition  appl3ring  for  the  copy. 

21.  The  Collector  is  to  license  as  many 
copyists  as  can  supply  all  applicants  with 
conies  within  the  periods  specified  by  these 
rules,  and  no  one  but  a  licensed  copyist  must 
be  employed  in  the  preparation  of  copies. 
But  when  the  copies  applied  for  are  few 
or  not  sufficient  to  indnce  an  outsider  to  take 
a  license  f«>r  the  work,  and  the  work  gener- 
ally is  light,  the  Collector  may  employ  an 
officer  of  tbe  fixed  estabiislnnent  to  do  the 
copying  work  without  detriment  to  his  other 
duties. 

22.  For  copies  of  the  surveyor's  village 
*  By  sheet  is   not  to     (>lans,  supplied  on  the 

be  understood  the  paper     requisition  of  private 

r/VTat  but  JD  P«rti<".  '"e  ordiuary 
of  which  each  plan  is  rate  is  to  be  1  rupee 
composed.  per  sheet;*  but  should 
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the  iQternal  delineations  be  intricate,  and 
tlie  labor  be  enhuuced  in  proportion,  the 
rate  may  be  increased  at  the  discretion  of  the 
Collector  within  the  limit  of  2  rupees  per 
sheet.  For  copies  of  takbast  maps,  the  ordi- 
nary fee  to  be  charged  is  4  annas  per  sheet, 
and  of  khasra  maps  8  nuiias  per  sheet  ;  sul)- 
ject  to  increase,  ut  the  di«>cretion  of  the 
C'dlector,  to  I  he  8»ime  rate  iis  for  proressional 
maps,  and  even  beyond  it,  in  proportion  to  the 
amount  of  labor  involved  iu  copying. 

23.  Collectors  are  lo  encourage  in  every 
legitimate  way  the  widest  distribu-iion  of 
these  maps  nmong  those  iuteresied  iu  them. 

24.  Wlieu  one  copyist  only  is  entertained, 
tiie  tusk  of  compiiriug  must  be  performed 
by  one  of  the  officers  of  the  fixed  establish-' 
ment.  When  two  or  more  copyist*  are 
tjm ployed,  they  should  compare  for  each 
other.  When  six  or  more  copyists  are 
continuously  emph»yed,  a  comparer  may  be 
euierrauned  to  compure  the  copies  prepared 
by  all,  to  be  paid  at  tlie  rate  of  Rs.  12  per 
mensem,  levied  from  the  copyists  in  propor- 
tion to  their  receipts. 

26,  The  names  of  both  the  officers 
employed  on  the  comparison  must  alvv»iys  be 
noted  on  the  cof»y.  Each  copy  must  be 
attested  by  the  record-keeper  or  oiher  native 
officer  specially  authorized  to  compure  and 
attest  copiei*,  who  is  responsible  jointly  with 
the  comparer  for  the  correctness  of  the  ct»py. 

26.  Coinmi?sioner8  are  at  liberty,  if  the 
demand  for  copies  from  their  records  makes 
the  arrang«»ment  advisable,  to  appr»iut  a 
licensed  copyist  for  iheir  preparation. 

27.  No  fees  are  to  l>e  demanded  or  paid 
for  searchinjr  for  or  copying  papers  required 
by  public  officers  for  public  purposes. 

28.  Nothing  in  these  rules  is  to  be  held 
as  interfering  with  the  right  of  parties  or 
their  authorize«l  agents  to  inspect  the  records 
of  pending  cases,  und^^r  such  safeguards  as 
the  Collector  may  think  necessary  ngninst  the 
removal  or  alteration  of  documr-nts  and  the 
publication  of  privileged  comuiunicniion-«. 

29.  AdmitJance  to  the  rec«»rd-rooin 
should  be  absolutely  prohibited  to  all  persons, 
other  than  the  Deputy  Collectors  and  Assist- 
ant Collt^ctors  serving  in  the  district  and  the 
officeis  of  the  Collector's  Court,  except  on 
production  of  a  written  order  for  admittance 
signed  by  the  Collector. 

30.  Copies  of  th-se  rules  in  the  verna- 
cular are  to  be  conspicuously  exhibited  in 
Collectors'  offices. 

31.  Nothing  in  these  rules  applies  to 
8ub-divisio»»al  offices,  wh«  re  existing  aiTange- 
niontb  should  be  maintuiucd. 
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paid  into  the  treasury  in  the  same  mon 
)Q  given  for  them  iti  the  month  in  which 
Ltry  in  the  preyioos  month ;  e^.^  if  an  ap] 
tional  fees  are  remitted  to  the  treasury  c 
in  the  register  for  March  will  be  left  blanl 
These  entries  shoold  be  made  in  red  ink. 


F. 


N.B.—T\»  abitrtfl  at 
Bi^oed  by  the  OiBctr 
oouiitcreiffned  by  tlM 
tbe  end  of  erery  moi 


tances  to  the   Treasury, 


ExTBA  FEE& 

Copying  Fees, 

rister 

C. 

Regfister 
D. 

Register 

Register 
D. 

Register 
E. 

llonUiIy  toUl, 


R6.  As.  r. 


(Signed)     A.B.,  O^Iofi 

(Countereiffned)    C.  D.,  C&Wfctoi 

DaH — 
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G. 

Beghter  of  Refunds. 


y.D.—'Vhe  abstract  at  foot  mast  be 
siRned  by  the  Officer  in  charge  and 
by  the  Acfountani,  and  couuter- 
aiened  by  ihfl  Collector,  at  the  end 
of  evtjry  luonib. 


Refunds  un- 
der 
Rule  7 . 


Date. 


Register  C, 
Column  8. 


Refunds  under  Rule  13. 


Register  D, 
Column  11. 


Register  E, 
Column  11. 


Refunds  under  Rules 
14  AND  19. 


Register  D, 
Column  12. 


Register  E, 
Column  12. 


Daily  Total. 


Monthly  total  of  Register  P. 
Deduct  monthly  total  of  this  Register  as  shown  above  . . 

Baknoe,  Ullylng  with  the  balance  of  the  Trcasary  account  of  the  fund  for  the  month   . . 


Rs.  As.  P.        Monthly  total,  Ra.- 


(Signed)    A.  B.,  O^Uer  in  chargt, 
C.  D.^  Accountant 

(Counteralgned)    E.T  ,ColUet<tr, 

Dat$  — 
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H. 

Clialan. 


Accountants  No, 


of 


Treasurt/f  Bengaly  dated 


18 


By  whom  brought. 


On  what  account. 


Amount. 


Ordinary  fees 
Extra  fees 
Copying  fees 


Bs.  As.  P. 


Total,  Bs. 


&ilT6r  and  Copper 


Total,  Rs. 


Treasurer. 


Examined  and  Entered 


Acoountant, 


No. 

Dated  18    . 

Name 
Office 

Alteration  in  cl  12,  ».  /,  page  34  of  Board* s  Rules. 
No.  3, 
After  the  word  **  circumstances  "  in  line  11,  Clause  12,  Section  I,  page  34  rf 
the  Board's  Bules,  add  ^^(except  in  the  case  of  rent  suitSj  which  ore  excluded  from 
ih^  operation  of  this  rule)." 
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FEBRUARY  1875. 


Hon'bLB  V.  H.  SCHALCH,  C.S.L 


Circulates  slipn  of  directions  contained  in  Cir- 
cular  Order  No,  3  of  November  1874. 

No.   1. 

The  directions'  contaioed  in  Circular 
Order  No.  3  of  November  1874  having  been 
added  as  Clause  o,  Section  V,  Chapter  VIll, 
(page  153)  of  the  Board's  Rules,  ihe  usual 
slips  are  herewith  circulated. 


Permits  Managers  of  Wards'  Estates  to  keep  their 
accounts  for  March  open  for  a  period  not 
exceeding  one  month,  with  a  view  of  prevent' 
ing  the  entry  of  large  sums  of  money  in  Table 
VL  of  Return  No,  XXXI  under  heading  ''  sus- 
pense  account,'* 

No.  2. 

The  Member  in  charge  has  noticed  that 
Inrge  sums  of  money  are  frequeutly  sliewn 
iu  Table  VI  of  Return  No.  XXXI  under 
ihe  head  '*  suspense  account."  This  entry 
has  apparently  been  made  iu  consequence  of 
the  real  destination  of  the  money  not  having 
been  known  in  time  to  the  office  preparing 
the  Return.  To  obviate  the  necessity  for 
resorting  to  this  practice  iu  future,  all 
Managers  of  Wards'  Estates  should  keep 
their  accounts  for  March  open  for  a  period 
not  exceeding  one  month.  This  arrangement 
will,  it  is  believed,  allow  mofussil  agents 
ample  time  to  send  in  all  necessary  inform- 
ation. 

The  delay  of  one  month  thus  authorized 
will  not,  however,  warrant  any  further  delay 
in  the  submission  of  the  accounts,  beyond 
that  period. 


MARCH  1875. 


Hon'bLE  V.  H.  SCHALCH,  C.S.I. 


Errata. 

Circular  Order  No,  3  of  DecemberllS74, 
page  83,  line  18,  for  "transferable  in*' 
read  •*  transferable.  In.**  Line  2\,  for  semi- 
colon substitute  comma.  Line  22,  for 
"  possession ;  the  "  read  "  possession.   The  ** 

In  /t«c*2,  clause^^Sy  Section  Vlly  Chapter 
Xly  page  180  of  the  Board's  Rules,  for 
''Act  XIV  of  1859,  section  1,  clause  12" 
read ''Act  IX  of  1871." 


A.  Monet,  Esq.,  C.B. 


Erratum. 


In  the  Rules  5Fto  5H,for  the  payment 
of  rewards  in  section  18,  Chapter  V,  page 
81  0/  the  BoarcTs  Rules,  alter  the  word 
*' Magistrate**  to''  Magistrate  of  the  Dis- 
trict.** 


Promulgates  Rules  for  Guidance  of  Proceedings 
held  by  District  Officers  for  realization  of 
Stamp  Fees  in  Pauper  Suits. 

No.  1. 

With  a  view   to   promote  uniformity  of 

practice  and  to  prevent  dilatoriness  in  the 

proceedings  held  by  District  Officers  for  the 

realization  of  stamp  fees  in  pauper  suits,   the 

following  rules,  to  be  inserted  as  clauses  6a, 

6b,  and  6c,  in  Chapter  XXI,  page  308  of 

4 — 0 
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the  de- 
Court, 
I  by  the 
»ctor  at 
XXI B, 
0>  the 
xovern- 
realize 
B  latter 
ty  Col- 
ise  may 
iquiries 
debtor. 

>n  with 

>  in   a 

>  after 
le  Dis- 
b  head- 
[XI  B, 
ieional 

Form 
•,  after 
should 
whom 

rm  D 

Dollec- 
lay  be, 
^o  the 
to  the 


iquiry 
office, 
twice 
[strict 
ge  of 
;  and 
iein- 
en  go 
done 
;o  the 
that 


The  Commiasioners  of  Divisi 
quested  to  see  that  these  rules  an 
followed  in  the   districts  of  thei 


To 


Form  A. 
PAUPER  SUITS. 
Consecutive  No.      ,  18 
Order  to  realize. 

The  Government  Pleadi 

Please  take  measures  to  realia 
&c.,  in  the  case  as  noted  below : 


a 


III 


o  o 


'3QQ 


fLiJZi 


J|3 


Dated        187 
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Form  B. 

PAUPER  SUITS. 

Consecutive  No.       ,187    . 

Order  to  Sub- Divisional  Ojfficer. 


To 


The  Officer  ln  Charge  op  the 

Sub-Division. 

Dated  187     . 

Please  countersiga  the  annexed  order  to 
your*  and  have  it  executed  with 

the  utmost  promptitude,  entering  the  case  to 
wliich  it  refers  in  your  register  as  noted 
below  : — 


I 
ll 

'1 

f 

6 

Fees  due 

to 

Govt. 

% 

5 

Bate  of 
Decision. 

1 

1 

> 

i 

1 

•If 

'1 

8 

1 
1 

No. 
of  Case. 

*  The  Sub-Divijdonal  Officer  to  fill  in  the  blank 
^ith  the  words  Sub-Dcjfnty  Collector^  CanooTigoej 
or  Nazir, 


Fork  C. 
PAUPER  SUITS. 
Consecutive  No.       , 


187 


To 


The* 


OF 


Dated 


187 


You  nre  directed  to  lose  no  time  in 
enquiiiDg  or  reporting  what  property  the 
debtor  possesses  in  the  case  Doted  below  : — . 


Dated  the 


of 


187 


1 

2 

3 

4 

5 

No.  of 
Case. 

Court. 

Amount  of 
Fees. 

From  whom 

the  Fees  are 

due. 

Remarks. 

Form  D. 

PAUPER  SUITS. 

Consecutive  No.  ,  187 

Report  dated  1 87     . 

No.  of  Case. 

Court. 

Debtor's  Name. 

Amount  due. 

Date  of  Receipt  of  order  by  Report. 


Wifh  rfiference  to  Government  Order  (copy 
annexed)  regarding  ss.  49  and  50  of  the 
General  Stamp  Act,  intimates  that  documents 
not  correctly  prepared  are  to  he  considered  as 
msufficiently  stamped  and  treated  accordingly. 

No.  2. 
With    reference    to    the    copy,    printed 
below,  of  G.  O.  No.  7389  of  29tti  December 


♦The  Sub-Divisional  Officer  to  fill  in  the  blank  with 
the  words  Sub- Deputy  CoUtctor^  Canoongot,  or  Nazir, 
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1 874,  regarding  SQCii^ms  49  and  50  of  the 
General  Stamp  Act  XVIII  of  1869,  the 
Member  in  charge  is  pleased  to  intimate  that 
documents  which  may  not  be  correctly  pre- 
pared, as  explained  in  para.  2  of  tbo  Gov- 
ernment Orders,  are  to  he  considered  as 
insufficiently  stamped,  and  treated  accord- 
ingly :— 

"To 

**  The  Chief  Seorbtabt  to  the  Govt. 
OF  Bombay. 

"  Fort  William,  the  29th  December  1874. 

"  I  AM  directed  to  acknowledge  the  receipt 
of  your  letter  No.  ^,  dated  13th  October 
1874,  invitiog  attention  to  the  defective  state 
of  the  law  as  laid  down  in  Sections  49  and 
SO  of  the  General  Stamp  Act  XVIII  of  1869, 
and  requesting  an  authoritative  decision 
on  certain  questions  which  have  been  raised 
by  the  Collector  of  Nasik. 

<*  2.  In  reply  I  am  directed  to  state  that 
the  provisions  of  Section  50  of  the  Act, 
vizy  that  each  of  the  stnmped  papers 
'  shall  contain  a  part  of  the  instrument,'  must 
certainly  be  strictly  complied  with,  and  that, 
if  in  any  document  in  which  the  value  of 
stamp  required  is  expressed  by  more  than 
one  impressed  stamp,  any  blank  sheets  of 
stamped  paper  occur,  the  document  should  be 
considered  as  insufficiently  stamped. 

"  3.  I  am  to  suggest  to  the  Government 
of  Bombay  the  expediency  of  issuing^  a  rule 
under  Section  48  of  the  Act,  making  it 
imperative  on  a  stamp-vendor  granting  a 
certificate  under  Section  49  to  specify  therein 
the  stamps  of  the  highest  value  below  the 
required  value  which  he  can  supply  to  make 
up  such  required  value.  Similar  instructions 
might  issue  to  Collectors.  It  seems  probable 
that  in  this  way  the  inconvenience  brought 
to  notice  might  be  greatly  reduced.  The 
subject  will  be  borne  in  mind  whenever  the 
Act  is  amended," 

2.  The  following  certificate  is  to  be 
adopted  in  accordance  with  the  instructions  of 
Government  now  received  : — 

**  Certified,  with  reference  to  Section  49  of 
Act  XVIII  of  1869,  that  a  single  impressed 
stamp   of  the   value  of    Rs.  required 

for  this  document,  is  not  available,  and  that 
the  highest  value  of  stamp  below  the  required 
value  which  I  can  at  present  supply  to 
make  up  the  required  value,  is  that  for 
Rs. 


Hon'ble  Y.  H.  Schalch,  C.Sl 


Explains  that  the  word  *^  demand"*  »  a  1, 
Sec.  Ill,  Ch.  II,  p,  23  of  Boards  Bnkt 
means  current,  and  not  gross  demand^  wkiii 
includes  arrears, 

J^O.  3. 

As  Clause  1,  Section  m.  Chapter  n, 
page  23  of  the  Board's  Rules,  ftppetn  n 
some  cases  to  have  been  misinterpreted, 
District  Officers  should  distinctly  understUKJ 
that  by  the  word  **  demand  "  thereio  used  ij 
meant  the  current  demand,  not  the  frm 
demand,  which  includes  arrears.  Setting 
aside  remissions,  the  current  denutod  mast 
eventually  come  to  the  same  thing  m  t^«e 
average  actual  collections,  and  it  by  been 
decided  not  to  disturb  the  rule,  whidi  to 
not  really  conflict  with  para.  4  of  the  wks 
n^gardiiig  the  preparation  of  Imperial  Budget 
Estimates  contained  in  the  Accoontoot 
General's  Circular  Order  No,  282,  datei 
18tli  July  1871,  as  seems  to  be  supposed  bj 
some  Collectors.  The  word  "currtst" 
should  therefore  be  inserted  before  the  wri 
"  demand"  in  the  first  line  of  the  rule  i^ 
cited. 


RequesU  that  the  several  classes  of  eslatesm* 
merated  he  accurately  distinguished,  ad  ^ 
alterations  be  made  in  Sec.  4,  Ch'  ^'' 
Boartts  Rules. 

No.  4. 

The  Member  in  charge  has  recently "« 
to  notice,  in  several  cases,  the  inconw»»«»^ 
arising  from  the  failure  to  distinguish  K^Jf' 
rately  between  the  several  c'***/ 
estates,  the  property  of  individualf^"^6 
under  the  management  of  the  »^^^ 
fiuthoritles, 

2.     Setting  aside  for  the  moment  ««««*» 
estates,  there  are  four  classes  of  cflUtes 
managed : — 

(I)— Escates  of  disqualified  P^OP"^ 
administered  by  the  Court  of  Wards  udw 
Act  IV  (B.C.)  1870; 

(II)— Estates  of  lunatics  placed  in  cW 
of  the  Collector  by  an  order  ^\^\^^ 
Court  under  Section  1 1,  Act  XXX. ''» 
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(III)*— estates  of  mioore  not  under  the 
protection  of  the  Court  of  Wards,  placed  in 
cliarge  of  the  Collector  by  an  order  of  the 
Civil  Court  under  Section  12,  Act  XL,  1858; 

(IV) — Shares  of  disqualified  co-proprietors 
in  estates  tliat  have  censed  to  be  subject  to 
the  jurisdiction  of  the  CJourt  of  Wards,  of 
^hioh  the  Collector  has  been  directed  to 
retain  charge  by  an  order  of  the  Civil  Court 
under  Section  14,  Act  XL,  1858. 

3.  It  has  become  too  much  the  practice 
to  call  estates  of  all  these  kinds  "  wards 
estates,'*  a  dangerous  error,  as  the  law 
applicnble  to  one  class  differs  materially  from 
that  applicable  to  another.  In  future,  in 
correspondence  on  the  subject  of  any  estate 
falling  under  any  of  the  above  classes,  the 
language  used  should  leave  no  doubt  to 
which  class  the  estate  belongs. 

4.  Besides  the  four  classes  described 
above^  there  are  attached  estates.  The 
▼arious  circumstances  which  may  lead  to 
attachment  are  enumerated  in  Section  4, 
Chapter  XXV,  Board's  Rules.  All  such 
estates  are  correctly  described  as  "  attached," 
but  it  is  desirable  that  at  the  outset  of  ony 
correspondence  involving  the  administration 
of  an  attached  estate  it  should  be  distinctly 
stated  under  what  kiud  of  attachment  the 
estate  lies. 

5.  In  consequence,  however,  of  Act 
XXV,  1861,  having  been  repealed,  the  fol- 
lowing corrections  should  be  made  in  the 
Section  just  cited  ; — 

For  the  present  11th  Clause  substitute  tho 
following  : — 

"11.  Under  Section  172,  Act  X,  1872, 
"  a  Magistrate  may  order  the  attachment  by 
"  ttie  Collector  of  Isnd  paying  revenue  to 
•*  Government  belonging  to  a  person  accused 
"of  certoin  crimes,  and  believed  to  be 
**  absconding  or  concealing  himself  for  the 
"  purpose  of  avoiding  service  of  a  warrant." 

In  line  3  of  Clause  12,  for  *' (limited  to 
30  days)"  r^ad  "(which  is  not  to  be  less 
than  30  days)." 

Ill  line  4  of  the  same  Clause,  for  "  Sec- 
tion 183,  Act  XXV,  1861,"  read  "Section 
171,  Act  X,  1872." 

In  line  1  of  Clause  14,  for  "  Section  319, 
Act  XXV,  1861,"  read  "  Section  531,  Act 
X,  1872,"  and  substitute  for  the  proFent 
niiirginal  abstract  of  Clause  14  the  words 
"  under  Section  531,  Act  X.  1872,  Magis- 
trate cannot  direct  Collector  to  attach." 


In  corueqtienee  of  recent  Rulings  of  the  High 
Court  and  the  Judicial  Committee  of  the  Privy 
Council,  modifiee  orders  made  under  Regular 
Hon  XI  of  1825  and  Act  IV  (B.CJ  of 
1868. 

No.  5. 

In  consequence  of  a  series  of  decisions 
by  the  High  Court  and  the  Judicial  Com- 
mittee of  the  Privy  Council,  among  which 
the  now  well  known  case  of  Lopez  v.  Madan 
Thakoor  and  others,*  reported  at  pages  521 
—528,  Volume  V  of  the  Bengal  Law 
Reports,  is  the  most  noteworthy,  it  has 
become  necessary  to  modify  the  orders  passed 
from  time  to  time  under  a  view  of  the  pro- 
visions of  JEtegulation  XI  of  1825  and  Act 
IV  (B.C.)  of  1868  now  declared  by  the 
highest  judicial  authority  to  be  erroneous. 

2.  Circular  Orders  No.  12  of  June  1869, 
No.  8  of  June  1871,  and  No.  4  of  September 
1872,  are  accordingly  cancelled,  and  the  fol- 
lowing rules  should  be  substituted  for  the 
present  Clauses  8,  8a,  and  8b  of  Section  IX^ 
Chapter  XX  (pp.  283, 284)  Board's  Rules  :— 

8.  Whenever  the  Collector  may  receive 
information  by  report  from  the  Survey 
Department  or  from  any  other  quarter,  that 
an  island  chur  has  formed  in  any  large  navi- 
gable river  within  his  jurisdiction,  he  shall 
proceed  to  enquire  whether  the  alluvial  form- 
ation or  any  part  of  it  occupies  a  site 
identifiable  as  having  once  belonged  to  an 
estate  on  which  no  remission  of  revenue  has 
been  allowed  in  respect  of  such  site  or  to  a 
valid  lakheraj  tenure.  If  the  whole  foima- 
tion  occupy  such  a  site,  the  Collector  shall 
take  no  further  proceedings. 

8a.  If,  on  the  other  hand,  the  formation, 
or  any  part  of  it,  does  not  occupy  a  site  so 
identifiable,  the  Collector  shall  next  proceed 
to  consider  whether  such  formation  or  such 
part  of  it  comes  properly  under  the  descrip- 
tion contained  in  Clause  3,  Section  4,  Regu- 
lation XI  of  1825.  If  he  find  that  it  does, 
he  should  at  once  proceed,  under  the  authority 
conveyed  by  Section  3,  Act  IV  (B.C.)  of 
1868,  to  take  possession. 

8b.  This  should  be  done  in  the  nsnal 
native  method,  viz,,  by  erecting  a  long 
bamboo  on  the  land  in  the  presence  of  some 
of  the  chokidfirs  or  chief  inhabitants  of  the 
neighbouring  villages.  A  proceeding  should 
be  recorded  on  the  spct  by  the  officer  effecf- 
inc:   the  occupation,  and  should  be  attested 
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Draws  attention  and  makes  addition 
Sec.  13,  Ch.  XI,  p.  188  of  Bom 
regarding  the  withdrawing  of  mom 
Government  treasury  under  a  power  i 

No.  7. 

A  CASE  has  recently  occarred  i 

deposit-money  was  fraudulently  w 

from  a  Government  treasury  on  a 

attorney  professing  to  have  been  gi 

person  who,  as  was  afterwards  di 

hnd  died  long  before  the  alleged  d 

execution.     The  Member  in  cliarg 

fore,   thinks  it   necessary  again  to 

attention  of  Collectors  and  Officers  i 

of  trensuries,  to  Clause  9,  Section  1 

ter  XI  (page  188)  of  the  Board's 

which    the    following    sentence    sh 

added: — "Particular    attention    aIi 

**  directed   to  the  signature  and  atl 

"  and  the  disbursing  officer  should  I 

**  greatest   care   to  assure   himself 

"  genuineness." 


Requests  local  officers  to  make  tkem 
quninted  with  the  facts,  in  respect  to  \ 
vention  of  parties  having  rights  bei 
zemindars  and  the  culHvatorx,  hefor 
mending  in  future  any  remission  of  re 
zemindars  upon  condition  that  the  rye 
participate  in  it. 

No.  8. 

Some  years  ago,  Government  gi 

zemindar  of  a  certain  estate  an  ab 

of  revenue   upon    condition    that  ih 

should    participate    in    the   benefit 

abatement.     The  ryots  not  having! 

the  benefit  refused  payment  of  their 

whereupon   the    putneedar,   whose  63 

was  not  known  to  Government  at  tl 

the  remission   was  granted,  instituu 

and  obtained  decrees  for  the  full  am 

arrears  due. 

B        2.     In  point  of  fact,   Government 

I    doned  a  certain  amount  of  its  revenr 

r    the  object  of  benefiiing  the  ryots  ;  b 

arrangement  having   been  entered  ini 

a  person  who  had  no  authority  to  ful 

conditions,   the  stipulation  made  in  fi 

.the  ryots  has  remained  inoperative,  tli< 

effect   of  the  concession   made  by  G 

ment  being   to  increase  the  profits 

putneedar. 

3.     Under  the  circumstances  discloi 

this  case,  the  Member  in  charge,  as  di 

by  Government,  requests  that  local  oi 

j  will  mtike  themselves  fully  acquainted 
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tlie  fnota,  in  respect  to  the  intervention  of 
ptiTties  having  rights  nnd  iHterests  between 
tUe  zemindfirs  and  the  cultivators,  before 
reoommending  any  such  remissions  in  future. 


Hon'blb  H.  L.  Dahpiee. 


Notifies  changes  in  the  selling  price  of  excise 
opiwH  with  effect  from  1st  April  1675, 

No.  9. 

The  following  changes  have  been  made, 
Tvith  the  sanction  of  Government,  in  the 
selling  price  of  excise  opium  with  effect 
from  1st  April  1875  :— 


Dirisioii.  ' 


1. — Obissa 


DUiriet. 

TBalasore 
.  i  Cuttack 
(  Pooree 


Selliiiff  Priee   p«r    wer. 
Present.        8anotione<t 

Rs.  Rs. 

...     25  27 


:::} 


24 


H. — Dacca  ••• 


d. — G  ROTA 

Naoporb 


25 


24 


23 


2.    The  rates  in  the  remaining  districts 
will  continne  as  at  present. 


Substitutes  new  form  of  store  booh  for  that  refer" 
red  to  in  CL  4,  Sec,  III,  p,  305  of  BoatrTs 
Rules. 

No.  10. 
The  following  form  is  substituted  for  the 
form  now  in  use  of  the  store  hook,  referred 
to  in  Clause  4,  Section  III,  page  305  of  the 
Board's  Rules. 


DATE. 

H«>-JCJDIC1AL 
StAMVff 

Ba- 

LANCB. 

Rk- 

CBIVBD. 

I88DKD. 

Ba- 

tANCK. 

1 

6 

•a 
> 

i 

i 

-a 

^ 

3    AUQM. 

APRIL  1875. 


A  MudUr  IWm  sbovld  be  ftdvpted  for  Court  Fee*  SUudiw. 


Hon'ble  v.  H.  Schalch,  C.S.I. 


Erratum, 

In  line  3,  para,  11,  Clause  3,  Section  III, 
Chapter  VII,  page  150  of  the  Board's  Rules 
(Circular  Order  No.  2,  of  December  1874),  for 
the  word  ^*half**  read  ''^portion;**  and  in  lines 
7-8,  omit  the  words  ^*  This  item  will  always  be 
half  the  item  entered  on  the  disbursement  side^ 
column  \2,as  road  cess  payable, ^^ 


Draws  attention  to  Act  IX  of  1875  regarding 
Minority  of  Minors, 

No.  1. 

The  attention  of  District  and  Divisional 
officers  is  drawn  to  Act  IX  of  1875,  which 
provides  that,  subject  to  certain  reservations 
stated  in  the  second  section,  every  minor  of 
whose  person  or  property  a  guardian  has 
been  or  shall  be  appointed  by  any  Court  of 
Justice,  and  every  minor  under  tlie  jurisdic- 
tion of  any  Court  of  Wards,  shall  be  deemed 
to  have  attained  his  majority  when  he  shall 
have  completed  his  age  of  twenty-one  years, 
and  not  before.  The  Act  will  come  into 
force  on  the  2nd  June  next,  and  as  soon  as 
possible  after  that  date  a  list  of  all  minors 
whose  estates  are  under  tlte  charge  of  the 
revenue  authorities  should  be  submitted  for 
each  division,  shewing  the  corrected  dates 
for  the  attainment  of  majority  by  such 
minors. 

2.  The  change  should  also  be  carefully 
borne  in  mind  in  proposing  any  arrange- 
ments connected  with  the  property  of  minors. 


Alterations  in  Waste  Land  Rules,  and  substitution 
of  new  form  of  Table  III,  Return  XL  V for  that 
at  page  24  of  those  Rules, 

No.  2. 

The  following  words  should  be  inserted  at 

*  •      .    «     J,   w*  page  32,*  line  8,  para. 

♦  t. «.,  in  Board's  letter  g^  ^  c     i        »    i    ^ 
No.  184A,  dated  2ud  April  ^^    0»     "'6    "Uh'S    lor 
1874,    addressed    to    all  the     sale     of     Waste 
Commiasioners.  L^n^jg  ^^f^^^  jj^^  ^nrds 

'*  leasehold  grants  :"  *'  or  to  re-sales  for  default 
of  pay  men  I." 

The  following  form  of  Table  III  (Interest 
due)  of  Return  Not  XLV  Las  been  substituted 

6— c 
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ier   settled  or  let  iu  lurin, 
iccording  to  the  following  ri 

Iu  Government  estates  i 
-holders  or  with  one  or  moi 
as  representatives  of  the  n 
ler,  when,  under  special  cir< 
aeut  with  a  farmer  is  rendere< 
r  cent,  of  the  gross  assets 
d  for  collection  expenses. 

In  resumed  estates  settle 
eiors,  a  consolidated  allowj 
mt.  should  be  given  for 
jes  and  proprietary  allowanc 

In  estates  let  in  furm,  in  c 

refusal  of  the   proprietors 

lent,   a  consolidated   allows 

nt.    sliould    be  given     for 

es  and  farming  profits,  and  I 

be  allowed  as  malikao 
^tor. 

to  be  observed  that  the  co 
nces  under  the  above  roles 
ted  upon  the  assets  of  the  e 
ions  liuve  been  made  for  i 
nd  for  any  other  items  fal 
uling  of  *'  other  expenses,  il 

The  nssests  of  an  estate 
10  be  the  total  rent  which 
be  reasonably  expected  to  I 
the  cultivating  ryots  tliei 
odification,  however,  that 
be  liable  to  enhancement  a 
lement,  when  such  euhano 
Duably  considered  warrautab 
tes  where  there  are  no  uut 
Uemen  between  the  settleo: 
I  cultivating  ryots,  the  gross 
ate  (or  such  enhancement 
je  considered  reasbnnble),  n 
cessment  for  the  calculat/o 
ion  divisible  between  the  Go 
I  proprietor. 

In  estates  containing  tenui 
Lion  mentioned  in  the  first  ai 
'  Section  37  of  Act  XI  of  1 
lid  for  such  tenures  will  be  I 
lets  thereof,  and  the  calcu 
Hereon. 

Tenures  of  the  third  class,  i 
section,  will  be  liable  to  enh 
i  at  the  time  of  re-setilem 
inadequate  rates  ;  and  the  r< 
r  them  at  the  settlement  wil 
eir  assets. 

In  all  estates  which  maj  1 

rily     settled,     and     are    a; 

under  re-settlement,  leasea 

)d8  extending  beyond  the  tei 

t:eUriemeut    will   be  voidabl 
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expiry  of  the  settlement,  for  the  period  of 
v^bicli  only  the  settlement-holder  could  grant 
them.  In  distern  Bengal  it  has  been  not 
uo/requent  for  holders  of  temporarily  settled 
estates  to  grant  tenures  called  ausats  and 
houlahs ;  but  the  grant  of  such  tenures 
cnnuot,  ill  any  case,  be  allowed  to  affect  tite 
revenue  payable  to  Grovernment,  and  the 
tenures  must  be  assessed  at  the  rates  they 
can  reasonably  aud  fairly  pay. 


States  that  revised  Jorms  of  Return  No.  XII  and 
Register  No.  65  have  been  prescribed. 

No.  5. 


Revised  forms  of  Return  No.  XII  and 
Register  No.  65  have  been  prescribed,  and 
will  be  issued  from  the  Alipore  Jail  Press. 
As  there  is  a  large  number  of  the  old  forms 
iu  store,  the  Superintendent  of  Stationery 
has  been  desired  to  utilise  them  before  the 
new  forms  are  distributed.  The  additional 
information  which  is  required  in  the  revised 
form  can  be  given  in  the  column  of  remarks 
iu  each  case. 


Revised  Form  of  Return  No.  XII. 

1.  Name  of  estate.  2.  Rates  assessed 
on  soils.  8.  Classes  of  tenants  or  occu- 
piers. 4.  Character  of  settlement.  5.  Terra 
of  settlement.  t>.  Old  assessment.  7.  New 
assessment.  8.  Incrense.  9.  Decrease  10. 
Date  of  order.  11,  By  what  authority 
ordered.  12.  Date  from  which  revised 
assessment  takes  effect.     13.  Remarks. 


The  following  sl|ould  be  substituted  for 
the  description  of  Register  No.  65,  given 
at  page  224  of  the  Bonrd's  Rules  : — 


Register  (No.  65 J  of  Alterations  of 
Assessment. 

1.  Number.  2.  Nnme  of  estate.  3. 
Name  of  Pergunnah  in  which  the  estate 
is  situate.  4.  Rates  assessed  on  soils.  5. 
Classes  of  tenants  or  occupiers.  6.  Charac- 
ter of  settlement.  7.  Term  of  settlement.  8. 
Assessment  in  books.  9.  Assessment  to  be 
substituted.  10.  Date  on  which  new  assess- 
ment takes  effect.  11.  Increase.  12. 
Decrease.  13.  Date  of  orders.  14.  By  what  ^ 
authority  ordered.     15.  Remarks. 


Alterations  and  additions  to  Return  No.  XXXI, 

No.    6. 

PsNDiNG  the  issue  of  a  revised  edition 
of  the  form  of  Return  No.  XXXI,  the 
following  alterations  and  additions  should  be 
made  in  tlie  edition  of  the  form  now  is  use 
and  should  be  carefully  attended  to  in  filling 
up  the  forms. 

2.  To  the  note  over  the  left  hand  comer 
of  Table  I,  add  the  words  *'  The  instructions 
contained  in  Board's  Circular  Order  No.  4 
of  October  1873,  regarding  zari(>e8hgi  leases, 
must  be  strictly  observed.'' 

In  the  heading  of  columns  2  and  3  of  the 

same  Table  add  to  the  words  "  current"  and 

**  arrear,"  respectively,  the  words  "  includiag 

interest  thereon  if  any/'     Similar  additions 

should  be  made  in  columns  10  and  11,  vide 

Circular  Order  No.  9  of  December  1872. 
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3.  A  Bimilar  note  to  that  added  to  the 
note  over  Table  I  should  be  inserted  over 
tlie  right  hand  comer  of  Table  IV.  In  the 
heoding  of  oolumus  1  and  2  aud  3  and  4  of 
Table  IV,  after  the  words  "  claims  at  date 
of"  and  "  incurred  since,"  substitute  for  the 
word  **  attachment"  the  words  ''  assump- 
tion of  charge." 

4.  Toble  VI— "IV.  Debts  recovered 
(Table  III,  col.  5),"  Bhould  be  made  a  sub- 
Lead,  1,  and  the  general  heading  should  be 
"  IV.  Receipts  exhibited  in  Tables  III  and 
v."  The  present  sub-heads — "  1.  Lands 
sold  (Table  V,  col.  5),"  "2.  Mortgages 
repaid  (Table  V,  col.  5),"  «  3.  Securities  sold 
(Table  V,  col.  5),"  will  then  become  2,  3, 
and  4,  respectively. 

This  portion  of  the  Table  will  therefore 
stand  thus  :-^ 

IV.— Rbokifts  exhibited  di  Tables  III  amd  V. 

1.  Debts  recovered  (Table  IIT,  ool.  5)    ..  1,000 

2.  Landa  Mid  (Table  V,  ool.  6)    ..        ..  1,000 

3.  Mortgaffet  repaid  (ditto)        ..        ..  1,000 

4.  Becorities  sold  (ditto) 1,000 

4,000 

The  words  "  state  how  the  sum  on  which 
income  tax  is  paid  has  been  arrived  at"  in 
parenthesis  on  the  receipt  side  of  Table 
VI,  should  be  struck  out,  and  the  following 
foot-note  should  be  added  with  reference  to 
headings  V-7,  VIII-3,  and  XII-6  :—**  If  tlie 
amounts  are  large»  the  principal  items  should 
be  explained." 

6.  The  following  alterations  should  be 
made  on  the  back  of  the  Return : — 

la  line  1  before  the  words    **  The  estate," 


prefix  the  words  <^  charge  of,"  and  in  thi 
same  line  substitute  "  assumed"  for  '<  av 
tached."  In  line  2  for  the  words  '*  under 
which  this  office  assumed,"  substitute  **  direct- 
ing assumption  of." 

At  the  end  of  the  page  alter  the  word 
"  zillah"  "  to  district." 

In  line  1  of  the  last  foot-note  on  th^  back 
of  the  Return,  substitute  for  the  words  *'  A 
ward's  estate  or  managed  as  a  ward's  estate," 
the  words  '*  the  property  of  a  minor." 

6.  The  following  alterations  ahould  be 
made  in  the  test  Table  for  the  preparation 
of  Return  No.  XXXI  :— 

In  test  LY,  insert  the  figure  *'  1"  after  the 
numeral  *'  iv." 

In  test  LYT,  instead  of  the  words  '*  shewn 
here,"  substitute  *'  sold  shewn  against  head- 
ing IV-2." 

In  test  LVii,  substitute  for  the  word  **  here*' 
the  words  "  against  heading  IV-3." 

Ill  test  LViii,  strike  out  the  word  "here,*' 
and  insert  "  under  heading  IV-4." 
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Hon'BLE  V.  H.  SCHALCH,    C  S.I. 

The  instructions  contained  in  C.  O.  No.  2  of 
December  1873,  mil  fiow  apply  only  to  cases 
where  land  is  taken  up  for  a  company  or  muni- 
cipality. 


No.    1. 

Para.  28    of   tlio    iiistructious    for    the 
guidance  of  Collectors  iu  the  ftcquisition   of 
land  for  public  purposes  having  been  cancel- 
led by    Circular   Onler    No.    10   of   March 
1874,     District     Offlcei-s    should    distinctly 
understand    that  the  instructions  contained 
in  Circulnr  Order  No.  2  of  December  1873, 
tvill  now  only  apply  to  cases   where  laud   is 
taken  up  for  a  company  or  municipality,  and 
not  to  cases  of  land  acquisition  on  behalf  of 
n  Department  of  Grovernment. 


Expunges  certain  words  from  cl.  3,  5.  77,  Ch,  III, 
(page  44J  of  Boards  Rules. 

No.  2. 


Under    orders    from 


Government,  the 
Member  in  charge 
directs  that  the 
words  noted  in  the 
margin,  shall  be 
expunged  from 
Clause  3,  Section 
VI,  Chapter  III 
(page  44)  of  the  Board's  Rules. 

2.     Henceforward  the  rules  as  to  reference 
of  cases  to  the  Legal  Remembrancer,  laid  down 


"  That  in  the  preparation  of 
pleadings,  where  the  issue  is 
on  a  matter  of  fact  only, 
the  Collector  need  not  refer 
the  pleadings  for  the  sanction 
of  the  Commissioners  and  the 
Legal  Remembrancer ;"  and 
the  word  "  such  "  in  line  7. 


for  Government  suits,  will  apply  equally  tt> 
suits  on  behalf  of  Wards  estates  or  other 
estates,  the  property  of  private  persons,  miiu- 
Rged  by  the  Revenue  authorities.  Collectors 
aud  Government  Pleaders  are  accordingly 
warned  that  a  neglect  of  the  rule  now  laid  down 
will  render  them  liable  to  be  held  respousiblo 
for  the  consequences,  pecuniary  and  otiier- 
wise,  which  may  result  from  failure  of  cases. 


Substitutes  new  rules  for  Ch,  XI,  S.  VI,  page 
179  of  Board:*  Rules. 

No.    3. 

Chapter  XI,  Section  VI,  page  179  of 
the  Board's  Rules  is  cancelled,  and  the 
following  substituted  : — 

1.  The  Bengal  Embankment  Act  VI 
(B.C.)  of  1873  differs  from  the  preceding 
Acts  relating  to  the  same  subject,  mainly  in 
the  following  particulars  : — 

(a.)  All  public  embankments  are  divided 
into  two  clusses :  first,  those  entered  in 
Schedule  D,  the  whole  expenses  attending 
which  are  to  be  borne  by  Government ; 
and,  second,  those  not  entered  in  the  said 
Schedule.  The  expenses  attaching  to  the 
latter,  when  taken  charge  of  by  Government, 
are  to  be  borne,  not  as  formerly,  by  the 
parties  bound  to  maintain  them  (see  Section 
II  of  Act  XXXII  of  1855),  but  by  the 
zemindars  of  the 
estates  and  pro- 
prietors* of  the 
tenures*  which 
may  be  benefitod  or  protected  by  the  em- 
bankments. 

(6.)  To  carry  out  this  new  principle,  pro- 
visions are  made  for  the  due  notification  to 
the  parties  interested  of  the  woiks  proposed 
to  be  taken  in  hand,  of  their  estimated  and 
actual  cost,  and  of  the  amount  of  expenses 
payable  by  each  class,  and  also  for  the 
recovery  by   Gorcrnment  of  tlie  cost  from 


♦  The  definition  of  these 
words  in  the  Act  should  be 
noted. 
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the  zemtDdtirs,  nnd  for  the  reimbursement 
to  the  zemiiidnrs  of  tiie  proportion  payable 
bj  proprietors,  and  to  proprietors  of  that 
pnjable  bj  sub- proprietors. 

(c.)  Provision  is  made  in  Part  III  for 
immediate  action  in  certain  cnses  of  emer- 
gency. 

(d,)  The  procedare  for  the  acquisition  of 
hmd  in  such  cnses,  and  for  the  determination 
of  compensation  for  consequent  damages,  is 
described  in  Part  V  of  the  Act. 

2.  Tlie  Act  also  contains  a  new  feature 
in  bringing  under  tlie  control  of  tlie  Cul lec- 
tor, the  management,  improvement,  anil 
alteration  of  watercourses  in  cenain  cases  ; 
and  as  there  is  reason  to  suppose  that  mudi 
of  the  unhealthiness  of  portions  of  tlie 
country  is  due  to  defective  drainage,  the 
attention  of  Collectors  is  especially  drawn 
to  the  power  for  good  in  this  respect  now 
placed  in  their  hands. 

8.  Great  care  should,  however,  be  taken 
to  avoid  the  construction  of  new  embank- 
ments or  other  works  which  ^  are  not  abso- 
lutely necessary.  To  ensure  due  considera- 
tion of  the  necessity  of  works,  it  has  been 
decided  that  for  the  present  a  Collector  shall, 
before  taking  any  action  under  Section  5  of 
tlie  Act,  submit  a  full  report  on  the  case  to 
the  Commissioner.  This  report  should  be 
forwarded  by  the  Commissioner  to  the  Board, 
with  an  expression  of  his  own  opinion  as  to 
the  necessity  or  otherwise  of  the  proposed 
work. 

4.  Even  in  cases  where  resort  to  the 
procedure  of  Section  5  would  involve  **  delay 

*  •  •  likely  to  be  attended  with  grave 
and  imminent  danger  to  life  or  property  '* 
(and  it  is  only  to  such  cases  that  the  pro- 
cedure described  in  Part  III  of  the  Act 
applies),  the  moat  careful  consideration  com- 
patible with  the  circumstances  should  be 
bestowed  on  each  case,  and  simultaneously 
with  action  taken  under  Section  II,  a  report 
should  be  submitted  to   the  Commissioner, 


who  should  jealously  watch  any  attempt  to 
strain  the  provisions  of  that  Secti<ui.  Neg- 
lect on  this  point  may,  under  Section  Jo, 
involve  Government  in  large  pecuniary 
liabilities. 


Various  alterations  in  S.  Illy  Ch,  XIX^  pa^ 
26^,  Board's  RuleSy  and  cancellation  oj  Circular 
No.  20  of  1871. 

No.   4. 

In  the  correction  made  by  Circular  Order 
No.  3  of  February  1871,  in  Clause  4,  Sec- 
tion  III,  -Chapter  XIX,  page  266,  Board's 
Rules,  omit  the  words  ''to  the  Bonrd  for 
transmission "  and  for  ''  publishers "  read 
*'  publisher. ''  In  CUuse  5,  line  I,  for 
''  publishers  ''  read  '*  publisher.  "  Circular 
Order  No.  20  of  April  1871  is  hereby  can- 
celled,  and  the  words  "  culculating  the  time 
required  for  transit  by  post,"  struck  out  by 
that  Circular  Order  from  line  8  of  the 
Clause,  should  be  restored.  In  the  9th  line, 
the  words  ''  Collector  should  ''  will  take  tlie 
place  of  "the  Board  will."  At 'the  end  of 
the  Clause,  add  the  words — "  The  Collect  or 
must  satisfy  himself  that  the  notices  for  his 
District  do  ucmally  appear  both  in  English 
and  Vernacular  in  the  proper  Gazettes," 


IION*BLE  H.  L.    DaMPIBB. 

Makes  an  addition  to  cl,  6,  page  49  of  Board's 
Rules. 

Ho.    5. 

The  following  is  added  to  Clause  6,  page 
49  of  the  Board's  Rules  : — 

When,  however,  security  is  taken,  ihe 
bond  should  be  registered,  and  the  registra- 
tion fee  should  form  part  of  the  expenses 
incidental  to  the  batwara,  the  amount  being 
estimated  for  and  entered  in  the  statement 
prescribed  in  Clause  4. 
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